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ARGUMENTS AND PLEADINGS

THE JURISDICTION OF THE COURT - THE COURT HAS JURIS DICTION
TO TRY THE CASE, AND DELIVER JUSTICE AND PROVIDE
REDRESSAL TO THE VICTIMS FOR THE ATTROCITIES COMMIT TED

(A) Court has jurisdiction to try Fatari soldiers inceordance with Article 5 of the
Rome Statute i.e. subject matter jurisdiction

(B) The people belonging to Marijani caste can be as=igstatus of victims in
accordance with Rules of Procedure and Evidence arsiomary International

law

Il. MARIJANI LIBERATION FRONT HAVE LOCUS STANDI BEFORE THE
INTERNATIONAL CRIMINAL COURT ......ciiiiiiiiieeee, 4

(A) Victims have right to participate in proceedingsaccordance with Article 68 of
the Statute
(B) The court should accept this case as admissible
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COURT SHOULD FIND AND ACCEPT THAT ATTROCITI ES WERE
COMMITTED ON RAZACHISTANI SOIL AGAINST THE LOW CAST E
MARIJANIS.

(A)The nature of CONFIICL. ..ot e 6
(C)The casualties and the sufferer............ccooiiiiiii i 6
(D)Mental Element. ... ..o i e [
(=) O =T [T

1. The crime of Genocide (Art. 6 of the Statute) ..........cc.cc.........
2. Crimes against Humanity (Art. 7 of the statute)...................

a. Murder; recognized and punishable under. 7(1)(a) of the Elements of
Crimes of the Statute.

b. Torture or inhuman treatment; recognized and puatkeh underArt.
8(2)(a)(ii) of the Elements of Crimes of the Setut
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i)  Willful Killing- recognized, established and pungiie underArt. 8(2)(a)
of the Elements of Crimes under the Statute.

i) Attacking civilians- recognized and punishable undg. 8(2)(b)(i) and
Art. 8(2)(e)(i) of the Elements of Crimes under $tatute.

i) Excessive incidental death, injury or damage- razmgl and
punishable under Art. 8(2)(b)(iv) of the ElementsQrimes under the
Statute.

iv) Murder, mutilation, cruel treatment, torture, ogea upon personal
dignity

* Recognized, established and are punishable under:

Art. 8(2)(c)(i)-1
Art. 8(2)(c)(i)-2
Art. 8(2)(c)(i)-3
Art. 8(2)(c)(i)-4
5. Art. 8(2)(c)(ii)

-of the Elements of Crimes under the Rome Statute.
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INTRODUCTION
International Criminal Court was established punsua Rome Statute which entered into force

on July 1, 2002. This is the first tribunal of k&xd which addresses rights of the victims. In
present situation, the Fatari soldiers have coreahittrimes on people belonging to Marijani
caste in Buchari province. The Court has alreadyithéd the case and charged the soldiers
based upon its jurisdiction on crimes arising inernational Conflict. The Marijani Liberation
Front, a pro-Marijani organization has invoked finésdiction of the court for redressal of those
who became the victims of this occupation by the&féroops.

STATEMENT OF RELEVANT FACTS

1. The prevalent caste system, atrocities meted othh@wlowntrodden Marijanis, and then the
Quraci occupation, witnessed a rapid increase ipregsion and breached principles of
human rights law. The UN took up the issue and umlke Security Council Chapter VII
resolution, sent its peacekeepers to liberate Biag] The peace keepers included forces
from Fatar, the neighboring state of Qurac.

2. November 12, 20Q3The subsequent breaking away of the twenty-sevéariReoops from
the coalition forces and their marching into thecBari province, a province dominantly
inhabited by Marijanis, is indeed a grave mattecaricern.

3. December 31, 2004A provisional government was established in Razachstan, under a UN
negotiated accord with functions of governanceh# elections.

4. January 1, 2005 The Statute came into force and Razachstan beisgratory state,
empowered the Court, to prosecute and punish perato committed, war crimes and
crimes against humanity, in cases where competemestic courts were unwilling to
exercise jurisdiction.

5. February 2005 A survey mission by the coalition troops led to thecavery of twenty
seven Fatari Troops occupying a Marijani villagbevillagers pointed out the village were
occupied for more than a year. Subsequently, hgatdout the killings of nine men, rape and
mutilation of seventeen women and subsequent totéar to the arrests of Fatari soldiers by
U.N coalition forces.

Memorial for the Victim Page 1



Gujarat National Law University Arguments

6. Some members of the Razachstan Provisional Govertnwented to execute the captured
Fatari troops, for the inhuman acts. The leadingn®mMinisterial candidate in upcoming
elections, Khalid Faraz, of the Razachstani Proueli Government expressed his rage and
wanted the perpetrators to be tried in Razachstan.

7. Meanwhile, attempts to contact the Fatari govtlethiand due to the unavailability of
domestic courts in Razachstan, suggested thaC@eas jurisdiction over this matter.

8. April 2005 The Fatari soldiers were handed over to the 1Q@nd>Minister Khalid Faraz
requested for immediate return to Razachstan fal, tstecause they now had a competent
Criminal Court.

9. May 2005 The investigatory report of the ICC charged theaRafroops of committing
crimes against humanity and war crimes upon thajdawvillagers.

10.Late May 2005 Representatives of the Razachstan governmentdileetition with the ICC
challenging its jurisdiction.

11.The MLF contended, Marijanis are oppressed andidistated, and hence obtaining justice
in a corrupt environment would indeed be difficdlhe Fatari troops argued that Razachstani
judicial system failed to meet international staxdanecessary to conduct proceedings. An
atmosphere of hatred and one-sidedness, wouldofahsure a fair trial. Fatar argued the
impossibility of a fair trial in Razachstan. A trieannot be conducted in Fatar owing to
international pressure and wanted the ICC to tig/¢ase.

ARGUMENTS AND PLEADINGS

|. THE COURT HAS JURISDICTION TO TRY THE CASE, AND DELIVER JUSTICE
AND PROVIDE REDRESSAL TO THE VICTIMS FOR THE ATROCI TIES
COMMITTED ON THEM.

(A) Court has jurisdiction to try Fatari soldiers in_amrdance with Article 5 of the Rome

Statute i.e. subject matter jurisdiction.

1. Itis submitted before the ICC that it has jurisaio with respect to the crimes committed by

the Fatari soldiers. Crimes committed by the Faterere war crimes and crimes against
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humanity. The jurisdiction of the court is limite the most serious crimes of the
International concerifArt. 1 of the Statute). The crimes are defined irticle 5 of the
Statute which constitute the subject matter jurisdictidribe court

2. Victims, may initiate criminal trials or intervenie them, and even obtain judgments that
effect compensation or indemnification in a civénse as well as criminal conviction and
sentence. There is a trend in criminal justice tolwavhat is called ‘restorative justice’, an
approach that is victim orientd®ieng). The practice of ICC evidences that the victim may
approach it in a number of waySchabas).The Fatari soldiers had killed nine men, raped
and mutilated seventeen women, and tortured sevileajers belonging to Marijani village,
in Buchari province of Razachstan, an area exadsioccupied by Marijanis, causing a
systematic attack over a vulnerable population whalearly amounts to genocide, crimes
against humanity and war crimes in accordance With5 of the Statute and fulfilling all
pre-requisites, required under Rule 85 of the R.PBrke-White) for ICC, to exercise
jurisdiction over Fatari soldiers and provide rexsiad to the victims. The ICC has jurisdiction
to try the case, as the atrocities occurred afiterRome Statute came into force. The case
also has the assent of the state parties, henséysat the requirement under Art. 12 of
Statute.

(B) The people belonging to Marijani _caste are the wme$ in_accordance with Rules of

Procedure and Evidence and customary Internatioraiv.

3. The Marijanis are ‘victims’ in accordance with tRele 85 of R.P.E. Rule 85(a) of the R.P.E
defines victims’ as “Victims are natural personsowtave suffered harm as a result of the
commission of crimes within jurisdiction of the g¢tli As submitted earlier, Fatari soldiers
have committed crimes against humanity and war esirwhich are crimes within the
jurisdiction of the court. Thus it is contendedtttiee Marijanis can be assigned the status of
victims’ in accordance with the Rome Statute. Comsly International Law also defines
victims’ in a more or less similar manneRgfer UNGA Resolution 40/34, 1985,
Oosterveld) Marijanis are victims, who have suffered mental physical harm, agony and
torture. This definition of victim is consistenttithe earlier definitions of the term victims,

found in the opinion of the most scholars, in tieddf of International Criminal law, whose

Memorial for the Victim Page 3



Gujarat National Law University &7  Arguments.

Arguments

status has attained the level of customary (Bweven) (See also Principle 8 ofDraft
UNCHR and Art. 2(3) of ICCPR.
The atrocities committed violate the unalienablé aniversal right to the physical and moral
integrity of an individual, and in contravention ttee well established principles of human
rights and humanitarian la@Basic Principles 1997)Therefore, according to the principle of
complementarityDraft Statute, Art. 15; Zupthen, Art. 11) the realization of the right to
justice of victims of international crimes should bnsured by effective willingness and
ability to exercise the jurisdiction of an ICC.
The victims have the right to know the truth, angetrnthe following criteria(Draft Statute,
Art. 12)

a) the proceedings before the Court upholding thecpples and rules of a fair trial

b) Prosecutor will act independently in the interedtgistice
In the light of the injuries caused and harms seffeby the victims, the court must have the
jurisdiction to conduct a fair trial of the cagéN Principle for Victims, Art. 6(b)] and to
access to justice, fair treatment, restitution, pensation and assistan¢€lark, p.355;
ENTRC). Therefore, it is submitted that the Marijanis &i@ims under the Statute and the
ICC has the jurisdiction over Fatari soldiers amagistover Marijanis, for providing redressal

to victims.

. MARIJANI LIBERATION FRONT HAS A LOCUS STANDI BEFORE THE

INTERNATIONAL CRIMINAL COURT AND THE CASE IS ADMISS IBLE.

MLF has aocus standi to appear with the following submissions before GC:

(A) Victims have right to participate in proceedings accordance with Article 68 of the Rome

6.

Statute.

The representatives of the Marijani Liberation Er@rereinafter MLF) appeared before the
ICC on behalf of the victims, for atrocities comted on them which are contrary to the
principle of nullus crimen, and in accordance witle Article 68(3) of the Statute, which

allows victim’s participation in ICC proceedings abtain redressal for the ‘Crimes against

Peace and International Law’ The victims may evartigpate in the proceedings and have
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the right to be heard. This Chamber should allowigpation of the victims when, criteria
(Casseseas laid down under Art. 68(3) are met.

a) There is a personal interest of the victim to mége in the proceedings,

b) There is no threat to the rights of the accusedtaadfair and impartial trial, and

c) Opportunities shall be provided at appropriateesarf the proceedings for the views

and concerns of the victim to be presented andideresl.

Victims in this case suffered atrocities commitbgcthe people of Fatar. On account of them
being treated as second class citizens, some merabéne provisional government did not
consider the soldiers’ crimes as heinous sincevittens had only been Marijanigacts 1
8). Thus, it is difficult to imagine that victims wiguget justice and proper redressal in
Razachstan. This will be in violation to Art. 68(@) the Statute as there would not be fair
and impatrtial trial of soldiers. Thus, it is heratyntended that victims can participate in the
proceedings in the ICC and case would not be admtessn Razachstan domestic courts but
the ICC.

(B) The court should accept this case as admigsibl

7.

It is further submitted on behalf of victims’ coehsthat the case is admissible. The
Prosecutor has shown that ICC has jurisdictiomytahis case, the war crimes have occurred
and the twenty-seven troops have, ‘committed, m@dnnnstigated, ordered or otherwise
aided and abetted a campaign of persecutions amunitted other serious violations of
international humanitarian law and customs appleatrmed conflict,” §imic Case,
Judgement; ILC, 1994, 49" Session; Robinsonyvhich were directed against the victims.
Therefore, the ICC is empowered to prosecute thengaoers and charge them as war
criminals for having committed such atrocities. ther, it is necessary to prosecute and
punish the perpetrators of the atrocities in sugkag as to put an end to such activities and
thereby to promote national reconciliation and oesgtion of peace. Any person has right to
an effective remedy pursuant to Art. 2(3) of ICCHRerefore, according to the principle of
complementarity the realization of the right totjce to the victims of international crimes
should be ensured by the effective willingness atulity to prosecute and exercise
jurisdiction of the court. The case would be admlssin ICC and not in Razachstan

domestic courts on account of the two main reasons:
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(i) Fatari soldiers would not be tried in Razachstaurts in accordanaeith the principle of
fairness and impartialitypursuant to belief by some members of the pronaigovernment
itself that crimes committed on Marijanis were tigt much serious.

(i) The judicial system of the Razachstan courts was nabperas to try the soldiers as the
courts were constituted in July 2005. However thgtipn challenging the jurisdiction was
filed in May 2005. Thus, it is hereby contended ttase of trial of Fatari soldiers would be
admissible in ICC and Marijanis can participateti@ proceedings in ICC. Thus, it is
submitted that MLF hal®cus standi before the court.

. COURT SHOULD FIND AND ACCEPT THAT ATTROCITIES WERE
COMMITTED IN RAZACHSTAN AGAINST THE LOW CASTE MARIJ  ANIS.

(A)The nature of conflict

8. The court should exercise its jurisdiction ovenme&s committed by the Fatari soldiers over
an international conflict in the territory of a s@ory state. The conflict occurred between
the UN Peacekeepers and the Quraci forces, whidlobeupied the country for nine years
and were three years at war. ‘A crime under intégonal law’ involves a denial of the right
of existence of entire human groups, a denial wkilaticks the conscience of mankind and
results in great losses to humanity, and whichoigtrary to moral law and to the spirit and
aims of United Nations{Reservations Case, p.23; Barcelona Traction Case32). The
Appeals Chamber in Aleksovski held that this ppieirequires, ‘that a person may only be
found guilty of a crime in respect of acts whicmstituted a violation of the law at the time
of their commission{Aleksovski Appeal Judgment,  126-127).

9. Initial investigations by the ICC, based upon tleisgiction of crimes arising in an
international conflict in the territory of a sigoay state, charged the Fatari troops, occupying
the Marijani village, with crimes such as murdepe and torture, in complete disregard to
the norms established by IHL.

(B)The casualties and the sufferer

10. A victim’s primary status is that of a person whastsuffered harm; and may also have the
secondary status of a person who has seen or tieagd (Guigou; Robinson).The victims

belonged to the Marijani caste, a vulnerable groumne to atrocities since a decade.
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Monetary compensation will be the best possible twagestore the victims’ to their original
state. “Life cannot be recovered, nor can a raptxure victim have the rape or torture
expunged. In such cases, money becomes a subdtitutiee pre-injury status.(Shelton,
Art. 75, 79). Thus, compensation becomes inevitable part of aetjpar.

11.All victims are protected under the provisions lué IGeneva Conventions, in the capacity of
being civilians. Under the protocols of Geneva Gamion, parties to an armed conflict are
prohibited to direct attacks against the civilialte perpetrators have violated these rules
and therefore, ‘whoever contributes to the commirssif crimes by the group of persons or
some members of the group, in execution of a comenmmnal purpose, may be held to be
criminally liable’ (Tadic Appeal Judgement).

12.The ICC has global jurisdiction to try individudisr gross violations of IHL(Blakesley,
p.77),with jurisdiction over crimes committed againsape, war crimes, and crimes against
humanity(Mac Pherson, p.1, 8)Thereby the international community has seizechigue
opportunity to re-conceptualize human rights byogguzing that gender based crimes are a
grave as any crime motivated by race, ethnic originreligion (Report Prep Comand

outrages personal dignity and self-resgédtl Doc, 1993).

(C)Mental Element

13. According to Art. 30(1) of the Statute, a persoalishe criminally responsible and liable for
punishment for a crime within the jurisdiction d¢ietcourt only if the material elements are
committed with intent and knowledge. The perfornarghe atrocities, did purposely engage
in such conduct, were aware of the consequencésfysay Art. 30(2) of the Statute,
thereby, giving rise to ‘a desire to deprive a wledi group of its fundamental rights as laid
down in international customary or treaty law sdasemove the persons in that group from
the society in which they live or even from humuwnitself’ (Kordic Final Brief 501,
Kupreskic Trial Judgment 9§ 634, Frulli).

14.The dolus specialis required for crimes against humanity includes khewledge of being
part of a wide-spread or systematic attack agaiiviltans (Kupreskic Judgment, § 556;
Kayishema Trial Judgment, §133-134; Blaskic Trial iIdgment, § 249).The killing of
innocent civilians during a war may be a war critmgt, the same killings are part of another
crime, a graver one, that is genocide- a crime nsgahumanity (Erdemovic Trial
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Judgement, 124, 128)'The crime of Genocide is unique because of isnent of dolus
specialis, (special intent) which requires that thene be committed with the intent ‘to
destroy in whole or in part, a national, ethnicia§ or religious group as sucfKambanda
Judgment and Sentence,  16).
(D) Charges
Considering all the above mentioned facts, the rFataops are accused of committing
crimes as provided under Art. 5 of the Statutehsas
a) The crime of Genocide (Art. 6 of the Statute),
b) Crimes against Humanity (Art. 7 of the statute) and
C) War Crimes (Art. 8 of the Statute).
Count 1- (Genocide)
i) Recognized, established and are punishable undért. 6(a), (b) of the Elements of
Crimes under the Statute.
15. The act of killing of nine Marijanis by the Battroops amounts to Genocide. The Genocide
Convention safeguards all persons, ‘whether theycanstitutionally responsible rulers, public
officials or private individual§Genocide Convention, Art. IV). Also deters, punish those who
engage in acts of genocidé&enocide Convention, preamble).Art. IV of the Genocide
Convention specifies that any person who commits a€ genocide can be held accountable
under the terms of this convention. ‘The murdersmitted by the accused are sufficient to
establish the material element of the crime of ge&® and it is possible to believe that the
accused harbored the plan to exterminate an egtoep without this intent having been
supported by any organization in which other indials participated'Jelisic Judgment, 100).
16. Genocide requires evidence of “intent to dgstno whole or in part, a national, ethnical,
racial or religious group, as suchGenocide Convention, Art.2; O’Donnell),an intention
destroy or harm a substantial part of the grqifmbinson, p.63; ILC, p.89)or “is part of
customary international law and therefore, [is]gietent with the principle afullus crimen sine
lege” (DOD, Appendix).
17. The troops are accused of perpetrating, exegaind committing, the crime of Genocide:
a) By Killing or intending to destroy one or moresm such persons belonged to a particular
national, ethnical, racial or religious group, dtlte conduct caused such destructiof.adic
Appeal Judgement{697)
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b) The perpetrators caused serious bodily or mdrdain to one or more persons, killed or
intended to destroy, that national, ethnical, dagiareligious group as such in whole or in part,
and the conduct caused such destruction.
18. The prohibited act must be committed againgndividual because of his membership in a
particular group(Commission Report, Art. 17) The group itself is the ultimate target of
criminal conduct(Krstic Judgement, f 590). Therefore, the atrocities committed, reflects
intention, the required criteria for committing ttileme of genocide, according to the Statute.
Count 2
(Crimes against humanity)
i) The Fatari troops are charged of committing criés against humanity, namely murder, as
defined in Art. 7(1)(a) of the Statute.

19. The act of killing the villagers by the twerggven troops amounts to an act of mass murder.
Any act or omission which causes death of an inldial and is undertaken for that purpose
can be qualified as murd@dS Elements) Murder (Draft Code 1996, Art. 18; Art. 7(1) (a)
of the Statute)is defined as homicide committed with the intentiorcause death. The legal
ingredients of the offence as generally recogniredational law may be characterized as
follows:

a) the victim is dead,

b) as a result of an act of the accused,

c) Committed with the intention to cause defftkayesu Judgement, § 589; Tadic
Appeals Decision, { 87, 717; Celebici Judgment, 8). The war crime of murder
was perpetrated and executed by the killing onenore persons and conduct was
committed as a part of widespread or systemateaclttlirected against a civilian
population

i) The Fatari troops are charged of committing crimagainst humanity, namely ‘Torture’, as

defined in Art. 7(2)(e) of the Statute.

20. The acts committed by the Fatari soldiers’ am®to an act of torture, in complete violation

to the provisions established by the Geneva Comve(Scharf). The cruel and inhuman
treatment of torture was perpetrated, executed @ardbrmed, by these merrt. 1(1) of
Torture Convention defines ‘Torture as the intentional infliction p&in or suffering, either
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physical or mental, by a person acting in an ddficapacity for purposes of intimidation,

coercion, or for any reason bases on discrimingaod orders states to prevent acts of torture in

any territory under their jurisdiction. Therefoie include torture as an offense under criminal

law, (Torture Convention, Art. 4(1)) and due to a derivative of tlpes cogens principle (De

Wet, E, p. 97)it is necessary to punish offenses with penadigsropriate to the severity of the

crime (Torture Convention, Art. 4(2)) (See alsoBouters, p.51, SivakumaranKoojimans,

p.15 and Celebici Judgement,  552).

21.Moreover, offenses are set forth Art. 5(2) of the UN Torture Convention, where
measures have to be taken to establish the jutizdiover offenses in cases where the
alleged offender is present in any territory unitdejurisdiction(Reydam, p. 67)Victims of
torture have a legal right to many forms of reparatfrom legal redress to medical and
psycho-social rehabilitatiofENTRC, 2004).

Count 2- The perpetrators are hereby charged of comitting ‘crimes against humanity,’

namely;

a. Murder; recognized and punishable underArt. 7(1)(a) of the Elements of Crimes of the

Statute.

b. Torture or inhuman treatment; recognized and punshable underArt. 8(2)(a)(ii) of the

Elements of Crimes of the Statute.

Count 3-(War Crimes)
i) The Fatari troops are hereby charged of committingar crimes’, namely willful
killing, as defined in Art. 8(2)(a)(i) of the Stata.
i) The Fatari Troops are further charged of committingar crimes of attacking civilians,
as defined in Art. 8(2)(b)(i) or Art. 8(2)(e)(i) dhe Statute.
26. The villagers gave evidence to the fact thae rmen from the Marijani caste have been

willfully and intentionally killed, and thereforehé¢se activities are ultra vires under the
provisions of the Statute. To satisfy the mensfoeawillful killing, it must be established that
the accused had the intent to kill, or to inflietisus bodily injury in reckless disregard of human
life (Celebici Trial Judgement, § 439).The crime of willful kiling was committed by thes

men, by:
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(a) Killing one or more person, where persons weected under the Geneva Conventions,
had complete knowledge of their acts; (b) Direcamgattack, against a civilian population, and,
such a conduct took place in association with aermational armed conflict; (c) Intentionally
launching an attack in the knowledge that suclchttall cause incidental loss of life or injury
to civilians or damage to civilian objects or wige=ad, long-term and severe damage to the
natural environment which would be clearly excessiv relation to the concrete and direct

overall military advantage anticipated

i) The Fatari troops are hereby charged of comitiriig war crime, namely excessive

incidental death, injury or damage as defined intAB(2)(b)(iv) of the Statute.

22.The Fatari soldiers attacked the civilians and eggively tortured them and committed
heinous crimes, namely murder, rape and which édimne lives among the people of the
Marijani class, seventeen women were raped andatediand several more tortured. ‘This
offense of violence to life and person should basatered the same underlying offense as
‘willfully causing great suffering or serious inpito body or health’(Kordic Pre-Trial
Brief, Vol. 1I, 1 412).

23.The crime of excessive incidental death was peapedr executed and committed; when (a)
the attack caused incidental death or injury tdliaivs, and wide-spread, long-term and
severe damage to the natural environment, anchéperpetrators had complete knowledge
that such an attack would have terrible consequseacéd yet committed such crimes.

iv)The Fatari troops are hereby charged of commityi ‘war crimes’, namely war crime of

murder, mutilation, cruel treatment, torture, rapeutrages upon personal dignity as defined in
Art. 8(2)(c) of the Statute.
i) Rape has always been a military tagtievy, p. 255,257)a way to terrorize population and

assert control and violate personal dignity and mdamhumiliating treatmentDraft Rome
Statute, Art. 7(1)(g)) and is a punishable offence under international humasmitariaw,
(CEDAW, 1992)serving as evidence of complete victdi@hesterman, p. 299, 325notivated
by religion or ethnicity, culture, gender and rgEeaft Rome Statute, Art. 7(1)(h). Women
suffer unique physical and psychological injuriekew they become victims of such crimes
(Women Caucus, pp. 27-29he atrocities committed against women in Rwandhthae former
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Yugoslavia illustrates how gender violence can tdies form of sexual torture and mutilation
(Women Caucus, p. 28).
i) Rape is not committed as an act of self defeasel the element of mens rea exists always.
“The mental element required to be proven to ctristia crime against humanity is that the
accused was aware of or willfully blind to the f&aor circumstances which would bring his or
her acts within the definition of a crime againstrfanity. However, it would not be necessary to
establish that the accused knew that his or herectvere inhuman(Finta, 701, 812).
24.The War crime of murder, mutilation, cruel treatmetorture, outrages upon personal

dignity, committed by these men and are accusgegfetrating, executing
a) Killing one or more persons,
b) Subjecting one or more persons to mutilationpanticular by permanently disfiguring the
person or persons, or by permanently disablingoppeadage,
c) Inflicting severe physical or mental pain orfesuhg upon me or more persons, such persons
were taking no active part in the hostilities
d) Humiliating, degrading or otherwise violatingetldignity of one or more persons and the
severity of the mutilation, degradation or otheslaiion was of such degree as to be generally
recognized as an outrage upon personal dignityy pecsons were taking no active part in the
hostilities and the perpetrators were aware ottteimstances.

Count 3- War Crime

i) Willful Killing- recognized, established and purishable underArt. 8(2) (a) of the Elements
of Crimes under the Statute.
i) Attacking civilians- recognized and punishableunder Art. 8(2) (b)(i) and Art. 8(2) (e) (i)
of the Elements of Crimes under the Statute.
i) Excessive incidental death, injury or damage+ecognized and punishable under Art.
8(2) (b) (iv) of the Elements of Crimes under the Statute.
iv) Murder, mutilation, cruel treatment, torture, o utrages upon personal dignity
recognized, established and are punishable under:
Art. 8(2) (c) (i) and Art 8(2) (c) (ii)of the Elements of Crimes under the Rome Statute.
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IV. VICTIMS HAVE RIGHT TO REPARATION IN THE ICC AS WELL AS RIGHT TO
ACCESS TO JUSTICE.

33. Marijanis, who suffered the atrocities comnaittey the Fatari troops, are the victims’ and
they have the right to reparation. Art. 75(1) oé tBtatute states that “The Court shall
establish principles relating to reparations tojnorespect of, victims, including restitution,
compensation and rehabilitation, satisfaction, gndranteed non-repetitiorfindependent
Expert, Principle Il & X) and a right of access to justil@dependent Expert, Principle
VIII). Victims of torture have a legal right to many farof reparation- from legal redress to
medical and psycho-social rehabilitatiBENTRC). In case of gross violations, along with
criminal investigation and prosecution, reparatmust be providedICRC, BPGRR, Art.

7). Compensation as a form of reparation helps victommanage the material aspect of their
loss (Lutz, p.557).Moreover, reparation is as much about the restoratf dignity and
acknowledgement of a harm, as it is about monetanypensation or restitutiqfrerstman).
The United Nations Compensation Commission (UNC&aldished by UNSC resolution,
which reviews claims for compensation for dired@sd@nd damage arising from Iraq invasion
of Kuwait of 1990 held Iraq responsible for damagesKuwait and granted monetary
compensation in the favour of the latter and allgie individual victims of war. The UNCC
has awarded compensation to former prisoners ofhelar by Irag who have been subjected
to ill-treatment in violation to third Geneva Coméen. Similar are the cases Hritrea-
Ethiopia claims commission as well asustrian Reconciliation Fundand the German
Foundation. Thus, the establishment of UNCC can be citedreesad the precedent in ICC
for victims’ to claim compensation and to seek rapan(UNCC, Decision 3 & 11).

The civilized legal systems have established thghRibf Victims to Reparation. The
Victims’ Trust Fund had been established pursuanfiticle 79 of the Statute of ICC
explains that the fund will include money and otpeoperty collected through fines and
forfeitures imposed by the court on perpetratohsis| compensation should be provided, on
the quantum of loss suffered and implemented agheetourts practice.

Article 75(2) of the Statute concerning reparatiorthe victims’ gives the ICC power “to

make an order directly against convicted persoesi§png appropriate reparations to, or in
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respect of victims, including restitution, compermaand rehabilitation.” The Fatari troops,
members of the UN Peace keeping force, sent toalibeRazachstan from Quraci forces,
committed atrocities on the Marijanis. Thus Khakdraz’'s proposal to try the case in
Razachstan’s domestic courts se@nigia facie illogical and unreasonable.

The UN Principles on the Right to a Remedy statg the right to an adequate remedy
against a violation of IHL includes “all availablaternational processes in which an
individual may have legal standin¢Right to Remedy, Principle 12) Thus, Marijanis must
be able to exercise their rights and participateghe proceedings, and also claim for a
guarantee of non-repetition of such atrociflespunity Report; Ferstman).

The victims deserved to be compensatederim Text, Art. 18.3) for the atrocities
committed against them, undart. 75 of the Statute Art. 6 of ICCPR provide that every
human being has the inherent right to life, whishprotected by law. No one shall be
arbitrarily deprived of his life. Under thEorture Victim Protection Act of U.S.A, two
cases to be brought db®e v. Karadzic (S.D.N.Y. 1994[AdndKadic v. KaradzidS.D.N.Y.
1994[B]) where Muslim women were seeking damages for varamis of sexual violence
that occurred during the disintegration of the fernvugoslavia. These type of suits help
cultivate international awareness of the war crimigape, and also give some redressal
which is necessary for such persons. Thereforedkuglild be there for the specific purpose
of reconciliation through adjudication of the guwlthose accused of committing war crime
and to impose criminal sanctions on them.

The United Nations concluded separate agreemetitsting States to which the individuals
who had suffered damages belonged after the operatiCongo and thereby recognized its
responsibility in the violation of International Fhanitarian Law. Compensation was thus
awarded through States acting in diplomatic pratactand not directly to individuals
(Letters, 1967).

It is hereby submitted that the victims have tlghtrito reparation and compensation. The
counsel leaves it to the court to determine thecirom which the compensation is to be
provided whether from the Victims Fund or from #ezused, as it may deem fit. The victims
also demand guarantee of non-repetition of the esiegainst Marijanis from the court in
accordance with the statute and customary IntenmaltiCriminal Law.
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FINAL SUBMISSIONS

Wherefore in the light of facts of the case, isstesed, arguments advanced and authorities
cited, this Court may be pleased to adjudicatedmuthre that:

1. Court has jurisdiction over crimes committed byafasoldiers and to provide redressal
to the victims.

2. Marijani Liberation Front has a standing before lthternational Criminal Court and the
case is admissible only in ICC with victims’ having right to access to justice in courts
of Razachstan.

3. Fatari Soldiers are responsible for violating custoy and international humanitarian
laws and should be punished in accordance witiptheedure established by law.

4. The ICC should guarantee non-repetition of thedencés and liberate the Marijanis
from such brutalities and award compensation toMhaeijanis for the atrocities suffered

by them.

And pass any other order in favour of the Victims that it may deem fit in the ends of justice,

equity and good conscience.

All of which is respectfully submitted.
(Counsel on behalf of Victims’)

The following pleadings are submitted it is humiggayed that justice would prevail;

compensation would be given to the victims who hewiéered from the criminal acts.
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Certification

We hereby certify that the memorial for Gujarat ibiaal Law University is the product solely
of the undersigned and that the undersigned haveeceived any faculty or other assistance,
other than that allowed for in the Rules, in coniogcwith the preparation of this memorial.

Team member

Team member

Team member

Team member

Date: 12 September 2006
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