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I. STATEMENT OF FACTS:

In January, 2002, U.N. peacekeepers were sent to Vineland to monitor the peace agreement and provide a safe zone for civilians in a country that had suffered four years of continuous fighting. Both Katonia and Ridgeland, as U.N. member states, contributed troops to the UNVINE peacekeeping mission. Record, para. 1.


On 10 July 2002, UNVINE peacekeepers were attacked by unidentified armed groups. Ten Katonia soldiers and 15 Ridgeland paratroopers were killed. Record, para. 5.


In retaliation for this attack, Katonia and Ridgeland sent 200 reinforcements to Vineland and launched a ten-day aerial bombing in the general area of the attack. Record, para. 6. This blanket campaign destroyed thousands of acres of farmland, crops, and livestock. Katonian and Ridgeland soldiers raided local homes, plundering family possessions, and detaining 50 men and 20 boys. Id. These detainees were then imprisoned in a compound, where four of them were tortured. One of the tortured men died. Id.
On July 20, 2002, Katonian and Ridgeland carried out a second bombing campaign, this time targeting ANVA headquarters. Record, para. 10. ANVA, an insurgent group, had broken away from the coalition government in June of 2002. Record, para. 2. The indiscriminate nature of this campaign resulted in the destruction of three villages, the death of three hundred civilians, including women and children, and the injury of five hundred and fifty others. There is no indication that ANVA headquarters were hit. Record, para. 10.

That same day, ANVA captured five pilots (three from Katonia and two from Ridgeland) believed to have participated in the bombing campaign. Record, para. 11. Four Ridgeland military police officers, accused of taking part in the raids and detention, were also captured and handed over to ANVA. Id.

During this time, the Statute of the ICC entered into force (July 1, 2002) and many nations, including Vineland, became parties to the Statute. Record, para. 4. Katonia, on the other hand, refused to ratify the Rome Statute, and insisted that the Security Council grant Katonians immunity from the ICC. Record, para. 7. In late June, 2002, Katonia vetoed a draft resolution that would have extended the U.N. peacekeeping mission in Bosnialand and threatened that it would no longer participate in peacekeeping missions unless the requested immunity was granted. Record, para. 3.

In the face of these threats, the Security Council passed resolution 1234 (12 July, 2002) which granted Vineland peacekeepers a twelve-month exemption from ICC prosecution, despite the outcry of many states who felt that this resolution violated the Rome Statute. Record, para. 7-8. Not satisfied, Katonia went on a campaign to conclude “Article 98 Agreements” with many countries, including Vineland. Record, para. 9.These agreements require Katonia’s consent before Katonian nationals can be surrendered to the ICC. Id.
Against this political backdrop, the Secretary General sent his special representative to Vineland to negotiate with ANVA, proposing that they surrender the captured peacekeepers to a neutral third country or to the ICC. Record, para. 12. Some members of ANVA wanted to execute the prisoners, while others argued for a military trial. Id. Katonia and Ridgeland threatened ANVA with military reprisals. The special representative of the Secretary General ultimately succeeded in convincing ANVA to release the prisoners to the ICC for trial. Record, para. 13. Vineland stated that it would not exercise jurisdiction over the accused. Neither Katonia nor Ridgeland made any comment regarding the surrender to the ICC. Id.

II. ARGUMENT:

A. The principle of complimentarity does not render this case inadmissible.

The Rome Statute clearly establishes that the ICC “shall be complementary to national criminal jurisdictions.” Rome Statute of the International Criminal Court preamble & art. 1 (1), July 17, 1998, U.N. Doc. 32/A/CONF. 183/9, 37 I.L.M. 999 [hereinafter Rome Statute]. The principle of complimentarity ensures that “the Court shall determine that a case is inadmissible where: The case is being investigated or prosecuted by a State which has jurisdiction over it, unless the State is unwilling or unable genuinely to carry out the investigation or prosecution.” Rome Statute art. 17(a).


In the present case, Vineland has officially stated that it will not exercise jurisdiction over the accused. Record, sect. 13. No other state has stepped forward indicating a willingness to exercise jurisdiction over the accused. Id. Most notably, neither Katonia nor Ridgeland have made any attempt to exercise jurisdiction. Id. ANVA is an insurgent group (Record, para. 2), not a state, therefore the principle of complimentarity, as developed in article 17 (supra) does not apply to ANVA. In any event, ANVA has also agreed to allow the ICC to exercise jurisdiction.  As a result, the Court has jurisdiction because no other state is willing to exercise jurisdiction.

B. The ICC has jurisdiction over this case.

1. The Article 98 Agreement signed between Katonia and Vineland does not prevent the ICC from hearing this case.

On August 1, 2002, the governments of Katonia and Vineland signed a so-called “Article 98 Agreement.” The purpose of this agreement was to ensure that “Persons of one party present in the territory of the other shall not, absent expressed consent of the first Party, be surrendered or transferred by any means to the International Criminal Court for any purpose.” Agreement Regarding the Surrender of Persons to the International Criminal Court art. 2(a), Katonia-Vineland, Aug. 1, 2002 [hereinafter the Article 98 Agreement]. 


As there is no such agreement between Ridgeland and Vineland, the Defense argues that the above Agreement supersedes and prevents ICC jurisdiction over the accused Katonian nationals. On the contrary, as the following demonstrates, the Article 98 Agreement is not a valid legal document. 

i. The ICC has the authority to evaluate the validity of the Article 98 Agreement.

Rule of Procedure 195 requires that “the requested State shall provide any information relevant to assist the Court in the application of article 98.” Rules of Procedure and Evidence, Rule 195, sect. 1, PCNICC/2000/INF/3/Add.1 (emphasis added). Similarly, Article 119 of the Rome Statute provides that “any dispute about the judicial functions of the Court shall be settled by the decision of the Court.” Rome Statute art. 119; see Chet J. Tan, Jr., The Proliferation of Bilateral Non-Surrender Agreements Among Non-Ratifiers of the Rome Statute of the International Criminal Court, 19 Am. U. Int'l L. Rev. 1115, 1159-60 (2004); David A. Tallman, Catch 98 (2): Article 98 Agreements and the Dilemma of Treaty Conflict, 92 Geo. L.J. 1033, 1053 (2004). As a result, the Court has the authority to rule on the validity of the Article 98 Agreement.

ii. The original intent behind article 98 was to preserve existing Status of Forces Agreements.

U.S. negotiator David Scheffer, and other lead negotiators present at the Rome Conference, have stated that the original intent behind Article 98 was to preserve existing Status of Forces Agreements (‘SOFAs’). David Scheffer, Article 98(2) of the Rome Statute: America’s Original Intent, 3 J. Int'l Crim. Just. 333, 335-39 (2005); Tallman, supra, at 1046-47; Geert-Jan Alexander Knoops, The Prosecution and Defense of Peacekeepers under International Criminal Law 300 (M. Cherif Bassiouni, ed., Transnational Publishers, Inc. 2004). The use of the term “sending state” in article 98, a term used almost exclusively in SOFAs, was used deliberately to limit the “scope of non-surrender.” Scheffer, supra, at 337; see Tallman, supra, at 1046-47; Anne K. Heindel, The Counterproductive Bush Administration Policy Toward the International Criminal Court, 2 Seattle J. for Soc. Just. 345, 366 (2004). 

Article 98 was not intended to provide an incentive for parties to limit the scope of the jurisdiction of the Court through subsequent immunity agreements. Tallman, supra, at 1046; Scheffer, supra, at 335-36 . The Article 98 Agreement between Katonia and Ridgeland is invalid because it is not a SOFA and was concluded after the ratification of the Rome Statute, therefore it is not within the scope of article 98.

iii. Article 98 should be read narrowly and does not grant blanket immunity.

Katonia and Vineland purport to have contracted for immunity for all “current or former Government officials, employees (including contractors), or military personnel or nationals.” Article 98 Agreement, supra, art. 1.Even if the Court reads article 98 as including subsequent agreements, to read article 98 as bestowing this blanket immunity conflicts with the purpose of the Rome Statute, which is “to put an end to impunity for the perpetrators of these crimes and thus to contribute to the prevention of such crimes.” Rome Statute, supra, preamble & art. 27; see Tallman, supra. The Agreement is therefore a gross distortion of article 98 and cannot be said to fall within the scope of article 98.
iv. The Article 98 Agreement and the Rome Statute are conflicting treaties.

Given this conflict between the Rome Statute’s goal to put an end to impunity and the Article 98 Agreement’s attempt to allow impunity to persist, Vineland has undertaken conflicting treaty obligations. See Tallman, supra, at 1051; Tan, supra, at 1128. 

Article 18 of the Vienna Convention on the Law of Treaties forbids states from thwarting the purpose of a treaty that they have signed. Tan, supra, at 1129. Specifically: “A State is obliged to refrain from acts which would defeat the object and purpose of a treaty when: (a)it has signed the treaty or has exchanged instruments constituting the treaty subject to ratification, acceptance or approval, until it shall have made its intention clear not to become a party to the treaty; or (b) it has expressed its consent to be bound by the treaty, pending the entry into force of the treaty and provided that such entry into force is not unduly delayed.” Vienna Convention on the Law of Treaties art. 18, May 23, 1969, 1155 U.N.T.S. 331 [hereinafter the Vienna Convention].

The argument is made that Article 18 applies only to states that have signed but not ratified a treaty. Tallman, supra, at 1050. A close reading of Article 18 demonstrates that the obligation extends to both to states that have signed the treaty, as well as to states that have “exchanged instruments constituting the treaty subject to ratification.” Vienna Convention, supra, art. 18(a); see Tan, supra, at 1133.

Moreover, members of the UN are also prohibited from taking measures that would prejudice their international obligation to suppress and punish the commission of war crimes and crimes against humanity. Tallman, supra, at 1033-34. An agreement that results in “de facto impunity it is deemed null and void under international criminal law.” Knoops, supra, at 310. As stated in the Vienna Convention, “A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general international law.”  Vienna Convention, supra, art. 53.
v. Holding the Article 98 Agreement Valid Would Set a Negative Precedent.

To hold that the Agreement is valid would send the message, not only to ANVA, but to similar groups and states every where, that the ICC is not the international court of justice that it purports to be. To hold this agreement valid is to hold that the law does not apply equally to all. It is to ensure that in the next situation of this kind, the Secretary-General will have no negotiating power: groups in ANVA’s position will prefer to see that justice is done, be it through a military tribunal or execution, than to surrender prisoners to a court that will set them free.

2. Resolution 1234 does not prevent the Court’s jurisdiction as it is both invalid and inapplicable to the crimes in question.

i. Resolution 1234 is not self-executing and is no longer in force.


Resolution 1234 went into effect on July 1, 2002 for a twelve month period. Res. 1234, para. 21. As the surrender of the prisoners from ANVA to the Court took place in October, 2003, the Resolution is no longer in force, having expired on July 1, 2003.

An intent to renew an exemption cannot be confused with an automatic renewal. In the past, other states have proposed similar resolutions that included an automatic renewal provision. Sean D. Murphy, Efforts to Obtain Immunity from ICC for U.S. Peace-Keepers, 96 Am. J. Int’l L. 706, 727 (2002); Letter from Kofi Annan, United Nationas Secretary-General, to Colin Powell, U.S. Secretary of State, July 3, 2002 [hereinafter Letter from Kofi Annan].  However, the Security Council has rejected such efforts. Murphy, supra, at 727 and 735; see Serge Schmemann, U.S. Retreats on Demands for Immunity in War Court, N.Y. TIMES, July 11, 2002, at A5. Indeed, the wording of article 16 itself emphasizes that the “request may be renewed by the Council.” Rome Statute, art. 16 (emphasis added).  As the Security Council has never voted to renew Resolution 1234, it has expired and cannot be used to prevent the Court from proceeding with this trial.  

ii. The Resolution does not apply to the accused as they are not U.N. peacekeepers.
Even if Resolution 1234 is deemed to be in force, the Resolution is inapplicable to these defendants because it only provides immunity for participants in an “United Nations established or authorized operation.” S.C. Res. 1234, ¶ 21 (July 12, 2002). The accused were not members of the original troops deployed through the UNVINE mission. Rather, they were reinforcements sent in to launch a retaliation campaign for the July 10 killings of Katonian and Ridgeland soldiers. Record, para. 6. As such, the Resolution does not offer them any protection from prosecution.

iii. The Security Council has acted in violation of its constitutional powers (ultra vires).

An enabling resolution passed under the auspices of Chapter VII of the U.N. Charter requires the Security Council to “determine the existence of any threat to the peace, breach of the peace, or act of aggression . . . [prior to adopting any act] to maintain or restore international peace and security.” U.N. Charter chap. VII, art. 39.  However, any such threat identification demands case-by-case analysis of the particularized circumstances in question.  See Malcolm N. Shaw, International Law 855 (1997); Knoops, supra, at 268 (citing Z.S. Deen-Racsmany, The ICC, Peacekeepers and Resolutions 1422/1487: Will the Court Defer to the Council?, 3 Netherland J. Int’l L. 378, 379 (2002)).  Katonia and Ridgeland soldiers were already deployed to Vineland as part of a U.N. peacekeeping mission prior to passage of Resolution 1234.  Thus, there is no evidence that Resolution 1234 was enacted as a result of any identified “threat” in Vineland.  Rather, facts strongly suggest that the immediate provocation of the resolution was the potential threat that Katonia would veto a peacekeeping mission in an entirely different conflict. Record, para. 3.


Ultra vires behavior with regard to the powers granted under Chapter VII of the U.N. Charter consists of “‘(1) artificial manufacturing of the element of ‘international peace and justice’ to the detriment of the rule of law; or (2) unjustified, repeated and general use of Article 16, with the intended effect that ‘the evidence is dissipated, the crime forgotten or the prosecutor loses interest.’” Geoffrey Robertson, Crimes Against Humanity 348 (2000).  Numerous countries forcefully echoed this contention when the United States brought an identical resolution before the Security Council, stating “[I]n the absence of a threat to international peace and security, the Council’s passing a Chapter VII draft resolution on the ICC of the kind currently circulating would in our view be ultra vires.” Transcripts of the 4568th SC meeting, U.N. Doc. S/PV/4568, at 2-5 [hereinafter Transcripts].  The Security Council was granted power under Chapter VII to quickly respond to imminent threats, a capacity lacking within deliberative judicial bodies.  However, the blanket immunity proffered by Resolution 1234 represents a complete abdication of the duty to identify and weigh the unique demands of peace and justice to formulate appropriate responses to such threats.

iv. Resolution 1234 is inconsistent with a “good faith” interpretation of Article 16 as required by Articles 31 and 32 of the Vienna Convention.


Article 16 must be interpreted in accord with Articles 31 and 32 of the Vienna Convention. Article 31 states that “A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.” Vienna Convention, art. 31. In providing blanket immunity for a designated class of person, Resolution 1234 conflicts with the purpose and object of the Rome Statute: to bring an end to impunity. Rome Statute, preamble & art. 1; see Letter from Kofi Annan. In enacting this Resolution, the Security Council was not interpreting article 16 of the Rome Statute in good faith. 


v. Resolution 1234 does not fall within the intended scope of Article 16.

Article 32 of the Vienna Convention provides that “Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion.” Vienna Convention, art. 32. 

The travaux preparatoires of Article 16 of the Rome Statute reveal it was intended to be used on a case-by-case basis by reference to particular situations, so as to enable the Security Council to advance the interests of peace where there might be a temporary conflict between the resolution of armed conflict, on the one hand, and the prosecution of offences, on the other. Transcripts at 5.

Likewise, Mr. MacKay from New Zealand clarified that the text of article 16 “was the result of a long and drawn-out compromise,” however, “it certainly provides no basis for a blanket immunity to be imposed in advance.” Id.  U.N. Secretary General Kofi Annan also cautioned that article 16 was “meant for a completely different situation” than automatic renewals of blanket immunities. Letter from Kofi Annan.    

Thus, Article 16 permits the temporary suspension of an investigation upon conclusion “that judicial action—or the threat of it—might harm the Council’s efforts to maintain international peace and security pursuant to the Charter…where the Council assesses that the peace efforts need to be given priority over international criminal justice.”  Knoops, supra, at 266.  However, using article 16 as support for a resolution that would always prioritize peace over justice, no matter what the circumstances of the case, thwarts the very purpose of the ICC: to end impunity for atrocities. Rome Statute, preamble & art. 1; Letter from Kofi Annan.  “An order to stop proceedings against reasonably suspected war criminals cannot logically help to restore peace or security.” Robertson, supra, at 348.

vi. Resolution 1234 violates the principle of equal subjection of international law.
While the Security Council purports to justify Resolution 1234 by citing article 16, it “fails to provide a legal justification to endow peacekeepers with its privileged position.”  Knoops, supra, at 282.  It is a well-established principle that international law applies equally to all, and that “Any person who commits an act which constitutes a crime under international law is responsible therefore and liable to punishment.”  Report of the International Law Commission Covering its Second Session, U.N. Doc. A/1316 (5 June-29 July 19, 1950) available at http://deoxy.org/wc/wc-nurem.htm. It is the impartiality of an international tribunal of judges that adds legitimacy to the proceedings and dispels any perception of victor’s justice.  However, “this impartiality could be seriously undermined in the event serious groups of potential suspects would ab initio be excluded from the ICC’s jurisdictional scope.”  Knoops, supra, at 285.  

vii.  The Court maintains the power of judicial review over Security Council resolutions passed pursuant to Chapter VII.

“Based on precedent set by the ICTY Appeals Chamber in Prosecutor v. Tadic, in which the Chamber found it necessary to assess the legal compliance of Security Council resolutions with the United Nations Charter, the ICC is indeed empowered to reject an Article 16 resolution.” Knoops, supra, at 293 (citing Deen-Racsmany at 383). Specifically, the ICC has the judicial capacity to rule on “(a) Whether or not the Security Council abides with the procedural requirements that underlie an Article 39 determination; and (b) Whether the invocation of Article 16 qualifies as abuse of rights,” such as when the requested deferral refrains from identifying a particularized threat to peace  Id.  Therefore, while the Security Council may enjoy an extensive range of powers under the UN Charter, it cannot act legibus solutus (unbound by law).  Neha Jain, A Separate Law for Peacekeepers: The Clash Between the Security Council and the International Criminal Court, 16 Eur. J. Int'l L. 239 (2005) (citing Prosecutor v. Tadic, Case No. IT-94-1-AR72, at para. 28). Moreover, the language of Article 16 demonstrates that the Security Council must request that the ICC not proceed with an investigation or prosecution.  Rome Statute, art. 16. “This means that the Court is the ultimate instance, and not the Security Council to decide upon deferral of investigation or prosecution.” Knoops, supra, at 274.
C. The accused can be charged with the following substantive crimes: 

1. The accused have committed the following crimes under the jurisdiction of the ICC.

i. The accused can be charged with genocide under article 6.

In order to establish that the alleged crimes are genocide, the following must be shown: the material elements of article 6(a)-6(e); the required mental element (mens rea); and existence of a protected group. Emanuela Fronza, Genocide in the Rome Statute, in Essays on the Rome Statute of the International Criminal Court, Vol. 1 119(Lattanzi & Schabas eds., 1999).

The material elements, enumerated in article 6, that apply to this case in relevant parts are: killing members of the group (Rome Statute, art. 6(a)); causing serious bodily or mental harm to members of the group (Rome Statute, art. 6(b)); and deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part (Rome Statute, art. 6(c)).  The elements of 6(a) and 6(b) are met for the pilots through their bombing of civilian villages, and by the military police officers through their kidnapping, detention, and torture of civilians believed to be a part of the ANVA national group, and by the general policy of destroying land, livestock, and crops. Record, para. 6.

The mens rea element must be established by showing a specific intent to destroy, in whole or in part, a national group. Fronza, supra, at 127. The retaliatory, non-targeted bombing attacks by Katonia and Ridgeland, the detention, and the torture (Record, para. 6) were part of a general attempt to wipe out the ANVA national group, at the instigation of the Vineland government (Record, para. 10) and were not committed as part of a strategic military initiative.  The indiscriminate nature of the attacks on farmland and livestock confirm an attempt to destroy a part of this national group.  Each of the defendants’ actions, taken as a part of this general attack, must be interpreted as a crime of genocide.


The final element to show a crime of genocide is the identification of a national, ethnical, racial or religious group. Fronza, supra, at 132.  In this case, the protected group is the members of and sympathizers of ANVA, a group in a geographically defined (northern) territory, with a desire for self-governance and autonomy.  

ii. The accused can be charged with crimes against humanity, under article 7.

Crimes against humanity, as defined by the Rome Statute, stand independent of the determination of the existence of an armed conflict. Darryl Robinson, Crimes Against Humanity: Reflections on the State Sovereignty, Legal Precision and the Dictates of the Public Conscience, in Essays on the Rome Statute of the International Criminal Court, Vol. 1 144 (Flavia Lattanzi & William Schabas eds., 1999). The threshold test of article 7 establishes a crime against humanity and requires determining whether the acts in question were committed as part of a widespread or systematic attack directed against a civilian population, with knowledge of the attack.  

It has been established (supra) that the bombings of ANVA headquarters, the destruction of land and livestock, and the detainment and torture of civilians in ANVA territory were all conducted as part of a deliberate, retaliatory campaign launched by Katonia and Ridgeland. Record, para. 6.  
These acts fulfill the elements of a crime against humanity as it is defined by the Tadic judgment that the “acts must occur on a widespread or systematic basis, [and] there must be some form of governmental, organizational, or group policy to commit these acts.” Prosecutor v. Dusko Tadic, Decision of the Defense Motion for Interlocutory Appeal on Jurisdiction, para. 144 (Oct. 2, 1995).

The mens rea element of the crimes must be shown by establishing that the individuals responsible must have known of the “broader context in which his act occurs.” Tadic, at para. 656. While this is a point to be further developed at trial, it is likely that, as professional soldiers, the defendants were fully capable of analyzing and understanding the full consequences of their actions within the context of the greater governmental retaliatory actions.

iii. The accused can be charged with war crimes in a conflict not of an international nature under article 8(2)(c).


Article 8(2)(c) of the Rome Statute outlines crimes under the jurisdiction of the ICC in the case of an armed conflict  not of an international character.  The International Military Tribunal in Nuremberg defined an armed conflict as a state in which there exists “protracted armed violence between governmental authorities and organized armed groups or between such groups within a State.” Tadic, at para. 67. The court in Tadic went on to reinforce the fact that international humanitarian law applies from the initiation of such armed conflicts and “extends beyond the cessation of hostilities until a general confusion of peace is reached.” Tadic, at para. 70. Vineland existed in state of armed conflict of a non-international nature from the initiation of hostilities between ethnic groups within the country beginning in 1997 and continued to exist in that state until and beyond the capture of the defendants. 
Article 8(2)(c) of the Rome Statute criminalizes serious violations of Common Article 3 of the four Geneva Conventions of 12 August 1949, which are considered customary international law. Gabriella Venturini, War Crimes, in Essays on the Rome Statute of the International Criminal Court, Vol. 1 173 (Lattanzi & Schabas eds., 1999).


Article 8(2)(d)’s exemption of internal disturbances and tensions from the application of 8(2)(c) does not apply to the case at hand. Venturini, supra, at 177. As discussed above, the conflict in Vineland, lasting for over 4 years and with the involvement of many tens of thousands of people, cannot be characterized as “riots, isolated and sporadic acts of violence, or other acts of a similar nature.”Rome Statute, art. 8(2)(d).  Thus, the provisions of article 8(2)(c) apply to the case at hand.


The bombings conducted by the pilots and the detainment and torture conducted by the military police constitute direct violations of article 8(2)(c)(i), violence to life and person, while article 8(2)(c)(iii) also applies to the acts of torture. These actions, accompanied by the requisite intent and knowledge as discussed above, constitute war crimes under this section of the Rome Statute, and so bring these cases under the jurisdiction of the ICC.

The inference of whether knowledge exists can be constructive. “While knowledge is thus required, it is examined on an objective level and factually can be implied from the circumstances” Tadic, at para. 657. Here, it is likely that in their posts as pilots on a long term bombing campaign and as locally stationed military police, the defendants were sufficiently aware of the general circumstances to have the requisite knowledge of possible consequences of their actions.

iv. The accused can be charged with war crimes in a conflict of an international nature under article 8(2)(b).


Should the Court determine that the conflict in Vineland became international in nature once the reinforcement troops from Katonia and Ridgeland arrived (Record, para. 6), the defendants can still be charged with war crimes under article 2(a) and (b). War crimes in an international armed conflict include grave breaches of the Geneva Conventions, including willful killing, torture or inhuman treatment, willfully causing great suffering, and extensive destruction of property. Rome Statute, art. 8(2)(a). In addition, war crimes in an international armed conflict also include other serious violations of international law, including intentionally directing attacks against civilian populations and objects and attacking or bombarding villages. Rome Statute, art. 8 (2)(b).

v. The accused cannot escape liability through the superior orders defense.

While soldiers are expected to obey superior orders, “the obedience of a soldier is not the obedience of an automaton.” See In re Ohlendorf (Einsatzgruppen Trial), United States military Tribunal at Nuremberg, April 10, 1948, 15 ILR 656 (1948). Article 33(1) of the Rome Statute allows the defense of superior orders only when the following three conditions are met:

1) The person was under a legal obligation to obey orders of the Government or superior in question

2) The person did not know the order was unlawful

3) The order was not manifestly unlawful.

The pilots cannot assert the defense of superior orders. The bombing of three villages that left three hundred civilians dead and an additional five hundred and fifty injured is a manifestly unlawful order because it is an act of genocide. Article 33(2) makes it clear that “orders to commit genocide or crimes against humanity are manifestly unlawful.” As shown above, this bombing can be considered a crime of genocide, therefore the pilots can not use the defense of superior orders because they fail the three part test laid out for this defense in Article 33(1).
The crimes alleged against the Ridgeland Military Police officers satisfy the requirements to be termed crimes against humanity, as shown above. The nature of the crimes alleged against them would once again nullify the superior orders defense.
III. PLEADING:


The Court should deny the Defense’s attempts to dismiss the case for lack of jurisdiction. As illustrated above, the principle of complimentarity allows the Court to hear this case because no state is able and willing to exercise jurisdiction. Neither the Article 98 Agreement, nor Resolution 1234, should be considered to be legally valid documents that could prevent the ICC from exercising jurisdiction. The Court should allow the Prosecutor to move forward with the investigation and prosecution of the defendants for 
war crimes, crimes against humanity, and genocide. In holding these defendants accountable for their crimes, the Court will send a message to the peoples of the world that impunity for atrocities against humankind has come to end and that there is one law that applies equally to all.
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