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I. Statement of Facts

After four years of oppression and armed conflict in Vineland, ANVA was able to secure from the dominating powers a peace accord which guaranteed the democratic rights of its members.   These peace accords were unilaterally violated by the dominant groups in the coalition government, and the people associated with ANVA were denied representation and fair use of natural resources and associated revenues (Record at para. 1), and so declared its identity as a national group and broke from the coalition government.


On 10 July 2002, United Nations peacekeepers were attacked by unidentified armed groups, in no way affiliated with ANVA. Ten Katonia soldiers and 15 Ridgeland paratroopers were killed as a result of this violent uprising. 
In retaliation for this attack, Katonia and Ridgeland sent 200 reinforcements to Vineland and launched a ten-day aerial bombing in the general area of the attack. This blanket campaign destroyed thousands of acres of farmland, crops, and livestock, including the livelihoods of many innocent civilians associated with the ANVA national movement. Katonian and Ridgeland soldiers raided local homes, plundering family possessions, and detaining 50 men and 20 boys. These detainees were then imprisoned in a compound, where four of them were tortured. One of the tortured men died.  (Record at para. 6).  It is important to note that no connection is expressed in the record between ANVA and any armed attack or uprising against UN Peacekeepers.   In fact, reputable news organizations in the surrounding region expressed opinions that the attacks were funded by foreign parties. (Record at para. 5).
On July 20, 2002, Katonian and Ridgeland carried out a second bombing campaign on the basis of intelligence reports provided by the Vineland government, a noted opponent of ANVA independence.   The indiscriminate nature of this campaign resulted in the destruction of three villages, the death of three hundred civilians, including women and children, and the injury of five hundred and fifty others.   In other operations of Katonian and Ridgeland troops, many families were illegally stripped of personal property and means of livelihood. (Record at para. 6).
Through its independent operation to maintain law and order, ANVA was able to capture five pilots (three from Katonia and two from Ridgeland) believed to have participated in the bombing campaign. Four Ridgeland military police officers, accused of taking part in the raids and detention, were also captured and handed over to ANVA.

In order to ensure that these criminals were brought to justice, ANVA created a military tribunal to prove guilt and sentence these prisoners.  Katonia and Ridgeland, as dominant military powers in the region, threatened ANVA with the imminent military reprisal if ANVA continued its process of military tribunal.  Against this backdrop of threat and violence, the Secretary General sent his special representative to Vineland to negotiate with ANVA, proposing that they surrender the captured peacekeepers to a neutral third country or to the ICC. Due to its nature as a national group with interest in working amicably with the international community, and with a sincere belief in the impartiality of international tribunals, ANVA agreed to transfer the prisoners to the International Criminal Court for trial. (Record at para. 13).
II ANVA has standing as victims in front of the International Criminal Court
In the UN Declaration on Victims’ Rights, the UN defines victims as:


“Victims means persons who, individual or collectively, have suffered harm, including physical or mental injury, emotional suffering, economic loss, or substantial impairment of their fundamental rights, through acts or omissions that are in violation of criminal laws” Donat-Cattin at 259, citing UN GA Res. 40/34 annex [UN Declaration on Victims’s Rights].
Rule 85 of the ICC Rules of Procedure and Evidence (RPE) define the "victims" as "natural persons who have suffered harm as a result of the commission of any crime within the jurisdiction of the ICC".  The RPE further provide that "victims may include organizations or institutions that have sustained direct harm to any of their property, which is dedicated to religion, education, art or science or charitable purposes and to their historic monuments, hospitals and other places and objects for humanitarian purposes".  


The national group characterized in the record as ANVA, a geographically distinct group seeking autonomy and self-rule from the Government of Vineland, fits the above test for characterization as victims of the crimes charged against the Defendants.  Due to these crimes, members of ANVA have suffered loss of crops, livestock, loss of livelihood, illegal detention, torture, and death.  They live in a state of mental suffering due to continuing threats of unexploded bomblets utilized by the defendants, and have experienced significant mental and emotional anguish.  According to independent reports, nearly 300 men, women and children have been murdered by the defendants, and over 500 more seriously wounded.

The victims submit this memorial under the rights conferred by Article 68(2) of the Rome Statute:


  “Where the personal interests of the victims are affected, the Court shall permit their views and concerns to be presented and considered at stages of the proceedings determined to be appropriate by the Court…”
The Victim’s Advocate therefore collectively represents the national group known as ANVA, the target of crimes of genocide by the defendants as discussed below, as well as the individual families harmed by the defendant’s actions and comes before the ICC to urge it to accept jurisdiction over these crimes.  
A. Victims have been a target of genocide and cannot receive a fair judicial remedy in domestic courts.

In order to establish that the alleged crimes are genocide, the following must be shown: the material elements of article 6(a)-6(e); the required mental element (mens rea); and existence of a protected group. Emanuela Fronza, Genocide in the Rome Statute, in Essays on the Rome Statute of the International Criminal Court, Vol. 1 119(Lattanzi & Schabas eds., 1999).

The material elements, enumerated in article 6, that apply to this case in relevant parts are: killing members of the group (Rome Statute, art. 6(a)); causing serious bodily or mental harm to members of the group (Rome Statute, art. 6(b)); and deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part (Rome Statute, art. 6(c)).  The elements of 6(a) and 6(b) are met for the pilots through their bombing of civilian villages, and by the military police officers through their kidnapping, detention, and torture of civilians believed to be a part of the ANVA national group, and by the general policy of destroying land, livestock, and crops. Record, para. 6.

The mens rea element must be established by showing a specific intent to destroy, in whole or in part, a national group. Fronza, supra, at 127. The retaliatory, non-targeted bombing attacks by Katonia and Ridgeland, the detention, and the torture (Record, para. 6) were part of a general attempt to wipe out the victims, at the instigation of the Vineland government (Record, para. 10) and were not committed as part of a strategic military initiative.  The indiscriminate nature of the attacks on farmland and livestock confirm an attempt to destroy a part of this national group.  Each of the defendants’ actions, taken as a part of this general attack, must be interpreted as a crime of genocide.


The final element to show a crime of genocide is the identification of a national, ethnical, racial or religious group. Fronza, supra, at 132.  In this case, the protected group is the members of and sympathizers of ANVA, a group in a geographically defined (northern) territory, with a desire for self-governance and autonomy.  


Because one of the instigators of these genocidal actions has been the Vineland government through providing false intelligence to the Katonian and Ridgeland governments, the victims cannot expect a fair trial in a domestic setting and must look for an effective judicial remedy in an international context.

B. Victims have been the target of crimes against humanity.
Crimes against humanity, as defined by the Rome Statute, stand independent of the determination of the existence of an armed conflict. Darryl Robinson, Crimes Against Humanity: Reflections on the State Sovereignty, Legal Precision and the Dictates of the Public Conscience, in Essays on the Rome Statute of the International Criminal Court, Vol. 1 144 (Flavia Lattanzi & William Schabas eds., 1999). The threshold test of article 7 establishes a crime against humanity and requires determining whether the acts in question were committed as part of a widespread or systematic attack directed against a civilian population, with knowledge of the attack.  

It has been established (supra) that the bombings of ANVA headquarters, the destruction of land and livestock, and the detainment and torture of civilians in ANVA territory were all conducted as part of a deliberate, retaliatory campaign launched by Katonia and Ridgeland. Record, para. 6.  
These acts fulfill the elements of a crime against humanity as it is defined by the Tadic judgment that the “acts must occur on a widespread or systematic basis, [and] there must be some form of governmental, organizational, or group policy to commit these acts.” Prosecutor v. Dusko Tadic, Decision of the Defense Motion for Interlocutory Appeal on Jurisdiction, para. 144 (Oct. 2, 1995).
For the reasons stated above, the victims cannot seek effective judicial remedy in domestic courts and must look to the International Criminal Court as a court of last recourse.  
C. Victims have been the target of serious violations of Common Article 3 of the Geneva Conventions.
Article 8(2)(c) of the Rome Statute outlines crimes under the jurisdiction of the ICC in the case of an armed conflict  not of an international character.  The International Military Tribunal in Nuremberg defined an armed conflict as a state in which there exists “protracted armed violence between governmental authorities and organized armed groups or between such groups within a State.” Tadic, at para. 67. The court in Tadic went on to reinforce the fact that international humanitarian law applies from the initiation of such armed conflicts and “extends beyond the cessation of hostilities until a general confusion of peace is reached.” Tadic, at para. 70. Vineland existed in state of armed conflict of a non-international nature from the initiation of hostilities between ethnic groups within the country beginning in 1997 and continued to exist in that state until and beyond the capture of the defendants. 
Article 8(2)(c) of the Rome Statute criminalizes serious violations of Common Article 3 of the four Geneva Conventions of 12 August 1949, which are considered customary international law. Gabriella Venturini, War Crimes, in Essays on the Rome Statute of the International Criminal Court, Vol. 1 173 (Lattanzi & Schabas eds., 1999).


Article 8(2)(d)’s exemption of internal disturbances and tensions from the application of 8(2)(c) does not apply to the case at hand. Venturini, supra, at 177. As discussed above, the conflict in Vineland, lasting for over 4 years and with the involvement of many tens of thousands of people, cannot be characterized as “riots, isolated and sporadic acts of violence, or other acts of a similar nature.” Rome Statute, art. 8(2)(d).  Thus, the provisions of article 8(2)(c) apply to the case at hand.


The bombings conducted by the pilots and the detainment and torture conducted by the military police constitute direct violations of article 8(2)(c)(i), violence to life and person, while article 8(2)(c)(iii) also applies to the acts of torture. These actions, accompanied by the requisite intent and knowledge as discussed above, constitute war crimes under this section of the Rome Statute, and so bring these cases under the jurisdiction of the ICC.

The inference of whether knowledge exists can be constructive. “While knowledge is thus required, it is examined on an objective level and factually can be implied from the circumstances” Tadic, at para. 657. Here, it is likely that in their posts as pilots on a long term bombing campaign and as locally stationed military police, the defendants were sufficiently aware of the general circumstances to have the requisite knowledge of possible consequences of their actions.
For the reasons stated above, the victims cannot seek effective judicial remedy in domestic courts and must look to the International Criminal Court as a court of last recourse. 
III. In order to protect Victims’ rights, the ICC must exercise jurisdiction.
A. The ICC Must Have Jurisdiction as a Matter of Justice

One intent of the Rome Statute was to recognize the “interest in restorative justice, whether in the form of compensation or restitution or otherwise” Lee at 264.  The role of victims in the ICC proceedings is not only to bring the criminals to justice, but also to begin the “rehabilitation of victims vis-à-vis society” Donat-Cattin at 268.  It is within this context of intent that the Victim’s Advocate urges the ICC to exercise jurisdiction in this case.  

B. Victims have the right of access to justice.  

It is a basic proposition of Rule of Law that “a judicial remedy is available when a violation of the law damages the individual” Donat-Cattin at 253.  This is a right guaranteed both by the Universal Declaration of Human Rights in Article 8: “Everyone has the right to an effective remedy by the competent national tribunals for acts violating the fundamental rights granted him by the constitution or by law,” as well as in the International Covenant on Civil and Political Rights at Article 14.  The ICC’s exercise of jurisdiction in this case is a realization of the victim’s rights to effective judicial remedy.
C. Victims have no other court of recourse.

Under the military threats applied by Katonia and Ridgeland, victims were unable to hold their own judicial process.  There exist no other forums where victims are guaranteed due process as well as the right to reparations; the government of Vineland is currently in a state of armed conflict with ANVA, and a neutral third party judicial system is not empowered to provide reparations to the victims of these crimes.  Furthermore, the participation of victims in this trial itself constitutes a form of reparations through the process of public rehabilitation in the quest for truth. Donat-Cattin at 258.
D. The ICC should evaluate the Article 98 agreements within the context of Article 68(3), the interest of the victims.

Rule of Procedure 195 requires that “the requested State shall provide any information relevant to assist the Court in the application of article 98.” Rules of Procedure and Evidence, Rule 195, sect. 1, PCNICC/2000/INF/3/Add.1 (emphasis added). Similarly, Article 119 of the Rome Statute provides that “any dispute about the judicial functions of the Court shall be settled by the decision of the Court.” Rome Statute art. 119; see Chet J. Tan, Jr., The Proliferation of Bilateral Non-Surrender Agreements Among Non-Ratifiers of the Rome Statute of the International Criminal Court, 19 Am. U. Int'l L. Rev. 1115, 1159-60 (2004); David A. Tallman, Catch 98 (2): Article 98 Agreements and the Dilemma of Treaty Conflict, 92 Geo. L.J. 1033, 1053 (2004). As a result, the Court has the authority to rule on the validity of the Article 98 Agreement.  


In doing so, it should remember, per Article 68(3) of the Rome Statute, that victim’s interests in this particular case and in all future cases in front of the ICC are directly affected by such a ruling.  In order to maintain the intent of the Rome Statute towards “restorative justice” Lee at 264, the court must rule that Article 98 agreements are invalid.

E. The Article 98 Agreement goes against the intent of the Rome Statute and disenfranchises victims of their rights.


On August 1, 2002, the governments of Katonia and Vineland signed a so-called “Article 98 Agreement.” The purpose of this agreement was to ensure that “Persons of one party present in the territory of the other shall not, absent expressed consent of the first Party, be surrendered or transferred by any means to the International Criminal Court for any purpose.” Agreement Regarding the Surrender of Persons to the International Criminal Court art. 2(a), Katonia-Vineland, Aug. 1, 2002 [hereinafter the Article 98 Agreement]. 


Such an agreement, signed by parties parallel to the ICC Rome Statute, serves to directly disenfranchise the rights of victims by creating immunity for, for example, violators of Common Article 3 of the Geneva Conventions in a third party country.  If such an agreement is held by the ICC to be valid, victims are left without an effective judicial remedy, a direct violation of the Declaration on Basic Principles of Justice for Victims of Crimes and Abuse of Power. 

F. The Defendants cannot be characterized as UN Peacekeepers and should be held to applicable principles of international law.
Even if Resolution 1234 is deemed to be in force, the Resolution is inapplicable to these defendants because it only provides immunity for participants in a “United Nations established or authorized operation.” S.C. Res. 1234, ¶ 21 (July 12, 2002). The accused were not members of the original troops deployed through the UNVINE mission. Rather, they were reinforcements sent in to launch a retaliation campaign for the July 10 killings of Katonian and Ridgeland soldiers. Record, para. 6. As such, the Resolution does not offer them any protection from prosecution.

G. Accepting Resolution 1234 allows persons who commit crimes to go unpunished through a non-uniform application of international law.
While the Security Council purports to justify Resolution 1234 by citing article 16, it “fails to provide a legal justification to endow peacekeepers with its privileged position.”  Knoops, supra, at 282.  It is a well-established principle that international law applies equally to all, and that “Any person who commits an act which constitutes a crime under international law is responsible therefore and liable to punishment.”  Report of the International Law Commission Covering its Second Session, U.N. Doc. A/1316 (5 June-29 July 19, 1950) available at http://deoxy.org/wc/wc-nurem.htm. It is the impartiality of an international tribunal of judges that adds legitimacy to the proceedings and dispels any perception of victor’s justice.  However, “this impartiality could be seriously undermined in the event serious groups of potential suspects would ab initio be excluded from the ICC’s jurisdictional scope.”  Knoops, supra, at 285.  

IV. Pleading
A. The court should exercise jurisdiction over this case.


The Court should deny the Defense’s attempts to dismiss the case for lack of jurisdiction. As illustrated above, the principle of complimentarity allows the Court to hear this case because no state is able and willing to exercise jurisdiction. Neither the Article 98 Agreement, nor Resolution 1234, should be considered to be legally valid documents that could prevent the ICC from exercising jurisdiction. The Court should allow the Prosecutor to move forward with the investigation and prosecution of the defendants for 
war crimes, crimes against humanity, and genocide. In holding these defendants accountable for their crimes, the Court will send a message to the peoples of the world that impunity for atrocities against humankind has come to end and that there is one law that applies equally to all.

B. The Court should set a precedent for victim’s rights.


In ruling on issues of the Article 98 Agreement, Resolution 1234, and by exercising jurisdiction over this case, the Court will be setting a precedent for the protection of victims’ rights in accordance with the original intent of the drafters of the Rome Statute.  Only by holding this case in the ICC can the victims be guaranteed the ideal of “restorative justice” discussed above.  Furthermore, exercising jurisdiction in this case has the policy benefit of ensuring that future UN Peacekeepers hold strictly to the mandates of customary and explicit international law.

C. The Court should issue reparations to the victims if the defendants are found guilty.

Reparations mean rehabilitation or assistance to the victims, satisfaction and guarantee of non repetition, restitutions, and compensation. Donat-Cattin at 258. These remedies, determined in exact form by the court during the trial process, will set a precedent for future violations of international criminal law. 
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