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I.  Zoning and the Second Amendment: Scrutinizing Scrutiny 

A.  Ezell v. City of Chicago, 846 F.3d 888 (7th Cir. 2017) 

 
Even after Heller and McDonald, Chicago has not given up on firearms-related regulations: 
 

Three provisions currently remain in dispute: (1) a zoning restriction allowing gun ranges 
only as special uses in manufacturing districts; (2) a zoning restriction prohibiting gun 
ranges within 100 feet of another range or within 500 feet of a residential district, school, 
place of worship, and multiple other uses; and (3) a provision barring anyone under age 
18 from entering a shooting range. . . . 

 
The U.S Court of Appeals for the 7th Circuit was disturbed by the effects of Chicago’s zoning 
strategy: 
 

Under the combined effect of these two regulations, only 2.2% of the city's total acreage 
is even theoretically available, and the commercial viability of any of these parcels is 
questionable—so much so that no shooting range yet exists. This severely limits 
Chicagoans' Second Amendment right to maintain proficiency in firearm use via target 
practice at a range. To justify these barriers, the City raised only speculative claims of 
harm to public health and safety. That's not nearly enough to survive the heightened 
scrutiny that applies to burdens on Second Amendment rights. . . . 

 
The court used a two-part test to determine the validity of the regulations under the Second 
Amendment, following the lead of other lower courts after Heller and McDonald: 
 

[R]esolving Second Amendment cases usually entails two inquiries. The threshold 
question is whether the regulated activity falls within the scope of the Second 
Amendment. This is a textual and historical inquiry; if the government can establish that 
the challenged law regulates activity falling outside the scope of the right as originally 
understood, then "the regulated activity is categorically unprotected, and the law is not 
subject to further Second Amendment review." 
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"If the government cannot establish this—if the historical evidence is 
inconclusive or suggests that the regulated activity is not categorically unprotected—then 
there must be a second inquiry into the strength of the government's justification for 
restricting or regulating the exercise of Second Amendment rights." This requires an 
evaluation of "the regulatory means the government has chosen and the public-benefits 
end it seeks to achieve." The rigor of this means-end review depends on "how close the 
law comes to the core of the Second Amendment right and the severity of the law's 
burden on the right." Severe burdens on the core right of armed defense require a very 
strong public-interest justification and a close means-end fit; lesser burdens, and burdens 
on activity lying closer to the margins of the right, are more easily justified. In all cases 
the government bears the burden of justifying its law under a heightened standard of 
scrutiny; rational-basis review does not apply. 

 
Here is the court’s conclusion regarding the first inquiry: 
 

Range training is not categorically outside the Second Amendment. To the contrary, it 
lies close to the core of the individual right of armed defense. 

 
In a previous decision (Ezell I) the court had invalidated a ban on shooting ranges in the city, not 
a set of zoning restrictions. The court was not impressed with Chicago’s second try: 
 

Still, the record reflects that the zoning regulations at issue here severely limit where 
shooting ranges may locate. The combined effect of the manufacturing-district 
classification and the distancing restriction leaves only about 2.2% of the city's total 
acreage even theoretically available to site a shooting range (10.6% of the total acreage 
currently zoned for business, commercial, and manufacturing use). It's unclear how many 
of these parcels are commercially suitable for siting a shooting range catering to the 
general public. 

 
Placing shooting ranges in manufacturing districts was unusual: 
 

The plaintiffs presented evidence—including the testimony of two experts—showing that 
in other jurisdictions shooting ranges are treated as commercial uses and are often 
attached to gun retailers, and that banishing them to a tiny subset of the land zoned for 
manufacturing reduces their commercial viability based on traffic patterns, lack of arterial 
roads, and other impediments. Tellingly, years after Ezell I no publicly accessible 
shooting range yet exists in Chicago. We therefore agree with the district judge that the 
challenged zoning regulations, though not on their face an outright prohibition of gun 
ranges, nonetheless severely restrict the right of Chicagoans to train in firearm use at a 
range. 

 
Having invalidated the manufacturing zone + 500 foot approach, the court offered guidance for 
the city’s next try: 
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A different combination of zoning rules—say, a more permissive zoning classification 
and a less restrictive buffer-zone rule—may well be justified, if carefully drafted to serve 
actual public interests while at the same time making commercial firing ranges 
practicable in the city. 

 
The court would not let Chicago get away with a mere recitation of reasons for the zoning 
regulations: 
 

The City claims that confining firing ranges to manufacturing districts and keeping them 
away from other ranges, residential districts, schools, places of worship, and myriad other 
uses serves important public health and safety interests. Specifically, the City cites three 
concerns: firing ranges attract gun thieves, cause airborne lead contamination, and carry a 
risk of fire. 
 

The City has provided no evidentiary support for these claims, nor has it 
established that limiting shooting ranges to manufacturing districts and distancing them 
from the multiple and various uses listed in the buffer-zone rule has any connection to 
reducing these risks. We certainly accept the general proposition that preventing crime, 
protecting the environment, and preventing fire are important public concerns. But the 
City continues to assume, as it did in Ezell I, that it can invoke these interests as a general 
matter and call it a day. It simply asserts, without evidence, that shooting ranges generate 
increased crime, cause airborne lead contamination in the adjacent neighborhood, and 
carry a greater risk of fire than other uses. 

 
Tellingly, the court analogized the city’s regulatory challenge to that found in free speech cases 
involving adult uses: 
 

We explained in Ezell I that the City cannot defend its regulatory scheme "with shoddy 
data or reasoning. The municipality's evidence must fairly support the municipality's 
rationale for its ordinance." 651 F.3d at 709 (quoting City of Los Angeles v. Alameda 
Books, Inc., 535 U.S. 425, 438 (2002)). To borrow from the free-speech context, "there 
must be evidence" to support the City's rationale for the challenged regulations; "lawyers' 
talk is insufficient." Annex Books, Inc. v. City of Indianapolis, 581 F.3d 460, 463 (7th Cir. 
2009). Here, as in Ezell I, the City's defense of the challenged zoning rules rests on sheer 
"speculation about accidents and theft." 651 F.3d at 709. That's not nearly enough to 
satisfy its burden. The manufacturing-district and distancing restrictions are 
unconstitutional. 

 
 
B. Teixeira v. Cty. of Alameda, 873 F.3d 670 (9th Cir. 2017) 
 
Alameda County, California sought to use another zoning cocktail to regulate firearm retailers: 
 

The County of Alameda seeks to preserve the health and safety of its residents by (1) 
requiring firearm retailers to obtain a conditional use permit before selling firearms in the 
County and (2) prohibiting firearm sales near residentially zoned districts, schools and 
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day-care centers, other firearm retailers, and liquor stores. The individual plaintiffs in this 
case, John Teixeira, Steve Nobriga, and Gary Gamaza (collectively, "Teixeira"), wished 
to open a gun shop but were denied a conditional use permit because the proposed 
location of their gun shop fell within a prohibited zone. 

 
The U.S Court of Appeals (this time the 9th Circuit) was much less sympathetic to the Second 
Amendment argument of the plaintiff: 
 

Teixeira challenges the County's zoning ordinance, alleging that by restricting his ability 
to open a new, full-service gun store, the ordinance infringes on his Second Amendment 
rights, as well as those of his potential customers. Teixeira has not, however, plausibly 
alleged that the County's ordinance impedes any resident of Alameda County who wishes 
to purchase a firearm from doing so. Accordingly, he has failed to state a claim for relief 
based on infringement of the Second Amendment rights of his potential customers. And, 
we are convinced, Teixeira cannot state a Second Amendment claim based solely on the 
ordinance's restriction on his ability to sell firearms. A textual and historical analysis of 
the Second Amendment demonstrates that the Constitution does not confer a freestanding 
right on commercial proprietors to sell firearms. Alameda County's zoning ordinance thus 
survives constitutional scrutiny. . . . 

 
Two elements from the 7th Circuit's Ezell litigation were absent here: 
 

But Teixeira did not adequately allege in his complaint that Alameda County residents 
cannot purchase firearms within the County as a whole, or within the unincorporated 
areas of the County in particular. . . .  
 

The claim that the ordinance burdens his potential customers' Second Amendment 
rights to obtain necessary firearms instruction and training is belied by the ordinance 
itself. The Zoning Ordinance limits the location of premises conducting "firearm sales." 
Alameda Cty., Cal., Code § 17.54.131. It does not concern businesses providing firearms 
instruction and training services. Accordingly, the Zoning Ordinance would pose no 
obstacle if Teixeira wanted to open a business at the proposed site on Lewelling 
Boulevard to provide firearms instruction and training. 

 
 
C. Kolbe v. Hogan, 849 F.3d 114 (4th Cir. 2017) (en banc) 
 
Although not a zoning case, Kolbe, which upheld the constitutionality of a state ban on assault 
weapons and large-capacity magazines, included an informative discussion of the proper level of 
scrutiny for such Second Amendment challenges. Localities seeking to ban or regulate 
businesses that allow customers to use assault weapons should pay attention to this discussion: 
 

We conclude — contrary to the now-vacated decision of our prior panel — that the 
banned assault weapons and large-capacity magazines are not protected by the Second 
Amendment. That is, we are convinced that the banned assault weapons and large-
capacity magazines are among those arms that are "like" "M-16 rifles" — "weapons that 
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are most useful in military service" — which the Heller Court singled out as being 
beyond the Second Amendment's reach. See 554 U.S. at 627 (rejecting the notion that the 
Second Amendment safeguards "M-16 rifles and the like"). Put simply, we have no 
power to extend Second Amendment protection to the weapons of war that the Heller 
decision explicitly excluded from such coverage. Nevertheless, we also find it prudent to 
rule that — even if the banned assault weapons and large-capacity magazines are 
somehow entitled to Second Amendment protection — the district court properly 
subjected the FSA to intermediate scrutiny and correctly upheld it as constitutional under 
that standard of review. . . . 

 
The court summarized the “two-part approach” used by other courts of appeals: 
 

Pursuant to that two-part approach, we first ask "whether the challenged law imposes a 
burden on conduct falling within the scope of the Second Amendment's guarantee." If the 
answer is no, "then the challenged law is valid." If, however, the challenged law imposes 
a burden on conduct protected by the Second Amendment, we next "apply[] an 
appropriate form of means-end scrutiny." Because "Heller left open the level of scrutiny 
applicable to review a law that burdens conduct protected under the Second Amendment, 
other than to indicate that rational-basis review would not apply in this context," we must 
"select between strict scrutiny and intermediate scrutiny." In pinpointing the applicable 
standard of review, we may "look[] to the First Amendment as a guide." With respect to a 
claim made pursuant to the First or the Second Amendment, "the level of scrutiny we 
apply depends on the nature of the conduct being regulated and the degree to which the 
challenged law burdens the right." . . . 
 

The 4th Circuit then explained why intermediate scrutiny made more sense in this factual setting: 
 

First of all, intermediate scrutiny is the appropriate standard because the FSA does not 
severely burden the core protection of the Second Amendment, i.e., the right of law-
abiding, responsible citizens to use arms for self-defense in the home. . . . 
 

Turning to the application of intermediate scrutiny, the FSA survives such review 
because its prohibitions against assault weapons and large-capacity magazines are — as 
they must be — "reasonably adapted to a substantial governmental interest." To be sure, 
Maryland's interest in the protection of its citizenry and the public safety is not only 
substantial, but compelling. 

 
Being satisfied that there is substantial evidence indicating that the FSA's 

prohibitions against assault weapons and large-capacity magazines will advance 
Maryland's goals, we conclude that the FSA survives intermediate scrutiny. Simply put, 
the State has shown all that is required: a reasonable, if not perfect, fit between the FSA 
and Maryland's interest in protecting public safety. That is our alternative basis for 
affirming the district court's award of summary judgment in favor of the State with 
respect to the plaintiffs' Second Amendment claims. 

 
The majority was not impressed by the dissenters’ views: 
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[O]ur dissenting colleagues would expand that constitutional protection to even 
exceptionally lethal weapons of war and then decree that strict scrutiny is applicable to 
any prohibition against the possession of those or other protected weapons in the home. 
At bottom, the dissent concludes that the so-called popularity of the banned assault 
weapons — which were owned by less than 1% of Americans as recently as 2013 — 
inhibits any efforts by the other 99% to stop those weapons from being used again and 
again to perpetrate mass slaughters. We simply cannot agree. 

 
 

 
II. Tilting at Windmills (and Solar Arrays) 
 
A. Mustang Run Wind Project, LLC v. Osage Cnty. Bd. of Adjustment, 387 P.3d 333 (Okla. 
2016) 

The plaintiff sought a special use permit for a wind farm, following the lead of another 
successful applicant: 
 

Mustang Run Wind Project, LLC, (Mustang) filed an application with the Osage County 
Board of Adjustment for a conditional use permit involving between 9,406 and 9,453 
acres of land. Mustang proposed to use the land for placing sixty-eight wind turbines on 
less than 150 acres and generating electricity. Public meetings on the proposed wind 
energy facility were held in April and May 2014. The proposed facility is close to another 
"wind farm" which had obtained a permit three years previously. Mustang's application 
included land zoned for agricultural use and was then being used for agriculture and 
ranching. The County Board of Adjustment denied the application. 

 
The Osage Nation, which objected to the permit, asserted that no board of adjustment in the state 
had the authority to grant a special or conditional use permit. The court was not convinced: 
 

A board of adjustment authorized by Pawhuska-Osage County Planning and Zoning 
ordinances to hear an application of a special use permit is within the board's statutory 
authority to hear and decide requests for a decision authorized by [43 Okla. Stat.] § 
866.23. Boards of adjustment were historically given the power to "adjust" the 
application of zoning ordinances and the board of adjustment's authority in this case to 
issue a conditional use permit corresponds to that historic role. Our conclusion is 
consistent with viewing § 866.23 in harmony with common sense, reason, and our State 
Constitution, and as an effort by our Legislature to provide Oklahoma landowners a 
procedure seeking approval for uses of their property that would otherwise be 
disapproved upon application of zoning ordinances. 

 
The court noted that the police power is a broad concept that included scenic beauty within its 
purview: 
 

The power to enact and enforce zoning laws is derived from a governmental entity's 
police powers. The phrase "general welfare of the public" encompasses more than public 
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health, safety and morals regulations. In the context of land use the phrase includes 
consideration of such concepts as natural scenic beauty, quiet seclusion for residents of 
the community, and the economic welfare of the landowners and the community as a 
whole. 

 
Nevertheless, in this instance, the board of adjustment had not justified its permit denial: 
 

Zoning laws, including both the granting and denial of special use permits, may not be 
imposed in an arbitrary and capricious manner. Property rights and the use of property 
are fundamental rights on which this country was established, and it is a board of 
adjustment's duty to determine the reasonableness of a property owner's request based 
upon the evidence before the board. The trial judge noted the absence of written findings 
by the board setting forth its reasons for denying the permit. The trial judge applied 
zoning ordinances and made an assessment of the reasonableness of the application as 
well as the objections to the proposed project. The trial judge had the entire record before 
him and his findings are not against the clear weight of the evidence. The trial court's 
judgment is affirmed. 

 
 
B. Myrick v. Peck Elec. Co., 164 A.3d 658 (Vt. 2017) 
 
Vermont’s high court refused to depart from longstanding precedent, refusing to validate 
neighbors’ claims that renewable energy could comprise an aesthetic nuisance: 
 

For 120 years, Vermont has recognized that the unsightliness of a thing, without more, 
does not render it a nuisance under the law. See Woodstock Burying Ground Ass'n v. 
Hager, 68 Vt. 488, 35 A. 431 (1896). These consolidated cases require us to revisit 
whether Vermont law recognizes a cause of action for private nuisance based solely on 
aesthetic considerations. Appellants, a group of landowners from New Haven, appeal 
from the trial court's grant of summary judgment to defendants, two solar energy 
companies. The landowners filed suit after their neighbors leased property to the solar 
companies for the purpose of constructing commercial solar arrays. According to the 
landowners, the solar arrays constitute a private nuisance because they have negatively 
affected the surrounding area's rural aesthetic, causing properties in their vicinity to lose 
value. The trial court consolidated the cases and, noting that this Court's precedent in 
Hager bars nuisance actions based purely on aesthetics, granted summary judgment to 
the solar companies. We uphold Vermont's long-standing rule barring private nuisance 
actions based upon aesthetic disapproval alone. . . . 
 

The court explained how unsightliness did not fit into the reach of traditional private nuisance 
law:  
 

An unattractive sight — without more — is not a substantial interference as a matter of 
law because the mere appearance of the property of another does not affect a citizen's 
ability to use and enjoy his or her neighboring land. A substantial interference requires 
some showing that a plaintiff has suffered harm to “the actual present use of land” or to 
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“interests in having the present use of the land unimpaired by changes in its physical 
condition.” RESTATEMENT (SECOND) TORTS § 821D cmt. b (emphasis added). A 
landowner's interest “in freedom from annoyance and discomfort in the use of land is to 
be distinguished from the interest in freedom from emotional distress. The latter is purely 
an interest of personality and receives limited legal protection,” since emotional distress 
is not an interference with the use or enjoyment of land. For example, there is a 
difference between, on the one hand, a complaint that solar panels are casting reflections 
and thereby interfering with a neighbor's ability to sleep or watch television and, on the 
other hand, the landowners' complaint in this case — that the solar panels are 
unattractive. The former involves a potential interference with the use or enjoyment of 
property, while the latter involves emotional distress. 

 
A major problem with aesthetic nuisance is that it is inherently subjective: 

 
Additionally, a complaint based solely on aesthetic disapproval cannot be measured using 
the unreasonableness standard that underpins nuisance law. This is because unlike 
traditional bases for nuisance claims — noise, light, vibration, odor — which can be 
quantified, the propriety of one neighbor's aesthetic preferences cannot be quantified 
because those preferences are inherently subjective. The appellants find the solar panels 
unsightly, but other equally reasonable people may find them attractive. . . . 

 
Curiously, subjectivity is not a problem with covenants or zoning (two legitimate ways to 
eliminate unsightliness): 

 
The judicial branch is ill-suited to be an arbiter of style or taste, and given the subjectivity 
of aesthetic preferences, they must remain the province of legislative decision-making in 
the form of zoning laws and, in specific instances, restrictive covenants that the courts are 
competent to interpret and apply. . . . 

 
Despite some activity a few decades ago, Vermont’s position still prevails: 
 

Additionally, notwithstanding our suggestion in Coty [v. Ramsey Assocs.] in 1988 that 
there was “[s]ome evidence of a trend” in other jurisdictions towards recognizing 
aesthetics as a part of nuisance law, that nascent trend has failed to materialize and the 
majority of jurisdictions to address the question of whether to recognize aesthetic 
nuisance have declined to do so.*  546 A.2d [196,] at 201 [(1988)]. Our decision today 
reaffirms that Vermont's rule barring nuisance claims based solely on aesthetics is 

                                                 
* States that have addressed whether to recognize aesthetic nuisance have, broadly speaking, taken one of three 
approaches: bar aesthetic nuisance suits; recognize aesthetic nuisance only when the complained-of harm includes 
an element of traditional nuisance, such as noise, odor, light disruption from windmills, or a physical invasion; or 
recognize aesthetic nuisance. The majority of states to answer the question have declined to recognize aesthetic 
nuisance at all. A handful of states have taken the approach of recognizing aesthetic nuisance only when the alleged 
aesthetic interference is accompanied by traditional elements of nuisance. An even smaller number of states 
recognize aesthetic nuisance, and most of those states do so only in areas that are zoned for residential use. 
Moreover, actions taken out of spite are different from traditional nuisance analysis. . . . Here, however, the 
landowners have not argued that the solar panels at issue were constructed out of spite or malice, and as such we 
need not address the role of aesthetics in the context of a spite case. 
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aligned with the majority rule in this country. . . . We believe the majority rule to be 
sound.† 

 
III. Field of Dreams (and Quasi-judicial and Spot Zoning) Revisited: Residential & Agric. 
Advisory Comm., LLC v. Dyersville City Council, 888 N.W.2d 24 (Iowa 2016) 
 
The city council rezoned the movie site for Field of Dreams from A-Agricultural to C-2 
Commercial in order to allow the owners to develop a baseball and softball complex, and the 
trial court approved. Community members opposed to the complex brought two familiar (and 
ultimately unsuccessful challenges to the Supreme Court of Iowa. The owners wanted to 
revitalize the flagging tourist attraction: 
 

The 1989 Field of Dreams movie was filmed primarily at the Lansing farm now located 
in Dyersville, in rural Dubuque County. Due to the popularity of the film, Donald and 
Rebecca Lansing kept the baseball field and their white farmhouse intact for visitors and 
tourists. The house and baseball diamond were a popular destination, and thousands of 
tourists visited the Lansing property each year. In recent years, however, tourist numbers 
have been declining. . . . 

 
The state high court rejected the challengers’ characterization of the rezoning as a quasi-judicial 
decision, viewing it instead as a legislative action with a limited scope of judicial review: 
 

[T]he underlying decision to rezone was a legislative function and the council was 
therefore not required to make findings of fact or provide for a more formal proceeding 
similar to a judicial proceeding. . . . 
 

In this case, the city council was acting in a legislative function in furtherance of 
its delegated police powers. The council was not sitting to "determin[e] adjudicative facts 
to decide the legal rights, privileges or duties of a particular party based on that party's 
particular circumstances." The city council decision to rezone was not undertaken to 
weigh the legal rights of one party (the All-Star Ballpark Heaven) versus another party 
(the petitioners). The council weighed all of the information, reports, and comments 
available to it in order to determine whether rezoning was in the best interest of the city 
as a whole. We therefore hold that the proper standard of review in this case is "the 
generally limited scope of review" we utilize in order "to determine whether the decision 
by the Board to rezone is fairly debatable." . . . 

 
Even though “none of the council members expressly link[ed] their votes to the plan,” the 
supreme court concluded the that “rezoning was passed in accordance with and in furtherance of 
the comprehensive plan,” because  

                                                 
† For another recent decision rejecting aesthetic nuisance, see Laubenstein v. Bode Tower, L.L.C., 392 P.3d 706 
(Okla. 2016), an unsuccessful challenge to a cell tower. The Supreme Court of Oklahoma explained that “[n]uisance 
claims founded solely on aesthetic harm are not actionable.” After reviewing relevant precedents, the court noted 
that “[o]ur jurisprudence demands evidence of substantial interference with the use and enjoyment of property.” In 
those cases in which claimaints prevailed, “plaintiffs faced either physical injury to their property or the offensive 
activity rendered their homes uninhabitable.” 
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[t]he council members gave full consideration to "the needs of the public, changing 
conditions, and the similarity of other land in the same area." The council held multiple 
meetings and the appropriate public hearing during which community members were able 
to offer differing viewpoints. All council members attended these meetings, listened, and 
asked questions. The city council requested and reviewed reports about water, 
sewage, water runoff, traffic, crime, and increased economic benefits. The council 
considered the unique nature of the Field of Dreams site and potential tourism benefits. . . 
. 

 
The court also found that this was an acceptable example of “spot zoning” (which is contrary to 
the familiar notion that all spot zonings are invalid): 
 

As a preliminary matter, we acknowledge that the rezoning appears to constitute spot 
zoning. The property surrounding the new commercial area is agricultural land. The 
rezoning created a commercial "island" of property amidst land zoned as agricultural. 
However, that does not end our inquiry. The next step is to determine whether the spot 
zoning was valid. 
 

First, we have already determined that the rezoning was made within the scope of 
the city council's general police power. The decision to rezone the area for the project 
was made in consideration of the general health and welfare of the community. Second, 
the council had a reasonable basis for its decision to rezone the land despite the 
surrounding property. The Field of Dreams property has been a unique site for years. The 
baseball field on the Lansing farm has been used in the community for baseball and 
softball games, in addition to local and national tourism. Part of the location's charm is 
simply that it is a baseball field surrounded by farmland. The council made the decision 
to rezone and allow for more baseball fields to capitalize on this unique site and increase 
tourism for the City of Dyersville. Last, as we already concluded, the spot zoning is 
consistent with the overall comprehensive plan. The city's community builder plan 
expressly mentions the necessity of maintaining the Field of Dreams site and increasing 
tourism for the city. We agree with the decision of the district court and hold that this was 
not illegal spot zoning. 

 
 
 
IV. Applying Koontz in State and Federal Courts 
 
A. Harstad v. City of Woodbury, 902 N.W.2d 64 (Minn. Ct. App. 2017) 

The city conditioned approval of a residential subdivion on payment of a road assessment: 
 

The city's ordinance provides that it may not approve a proposed subdivision that is 
"deemed premature." Woodbury, Minn., Code of Ordinances, § 21-16 (2016). The city 
may deem a subdivision "premature" if streets "to serve the proposed subdivision" are not 
"available," which is defined as streets "existing or readily extended and funded" as 
"consistent with the phasing in the comprehensive plan." Id. § 21-16(e). The city's 



11 
 

resolution provides that a new residential development "pays its own way" and "all 
associated costs" for "public infrastructure" will "be the sole responsibility of the 
developing property owner." Relevant to this appeal, the city's resolution directs that 
roadway improvement costs "will normally be collected at the time a property develops 
per a negotiated major roadway contribution," also called a "major roadway assessment" 
(MRA). According to a city official, "prematurity can be avoided if an agreed upon MRA 
contribution is made." 
 

The resolution also sets out a formula to calculate the MRA, dividing the total 
expected cost of improvements by the net developable acreage in each phase to arrive at a 
per-acre fee. Based on the MRA formula, the city estimated that phase-two developers 
must pay $20,230 per acre to fund necessary road improvements. The record evidence 
established that the city used this per-acre estimate as a "proposal" in "opening 
negotiation with the development community." The city memorialized the final MRA 
imposed against a developer in an agreement and described it as a "negotiated 
contribution." . . . 

 
The Minnesota intermediate appellate court affirmed the grant of summary of judgment to the 
landowner because the city was not authorized to impose the road assessment: 
 

[T]he MRA is invalid and unenforceable because the city lacked express or implied 
authority under Minn. Stat. § 462.358, subd. 2a, to impose the MRA as a condition of 
approving a developer's subdivision application. Accordingly, the district court did not 
err in granting Harstad judgment on its MRA claim. . . . 

 
The landowner did not meet with success in his takings claim. First, the claim was moot: 
 

It is undisputed that Harstad did not pay the MRA because it sued the city before 
completing the subdivision-approval process. Because we hold that the MRA is 
unauthorized, the proposed MRA is invalid and the city cannot impose or collect the 
MRA from Harstad. Therefore, Harstad's takings claim is moot. 

 
Second, the landowner did not demonstrate a Koontz exaction taking had occurred: 
 

Harstad nonetheless argues that the city's mere demand for the MRA during the approval 
process was a temporary regulatory taking. Harstad contends that the MRA "was an 
imposition that thwarted the use and development of [its] property from the time of the 
City's demand until it was declared illegal." Harstad relies on Koontz v. St. Johns River 
Water Mgmt. Dist., which held that a local government's imposition of a monetary 
exaction against a landowner as a condition of granting a land-use permit must have a 
"nexus" and "rough proportionality" with the purpose served by the exaction. 133 S. Ct. 
2586, 2599-2600, 186 L. Ed. 2d 697 (2013); see also Murr v. Wisconsin, 137 S. Ct. 1933, 
1942-43, 198 L. Ed. 2d 497 (2017) (discussing regulatory takings). 
 

Unlike in Koontz, where the local government denied the land-use application 
because the landowner refused to yield to the government's demands, the city here has 
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not collected the assessment on which the takings claim is based, nor did it deny the 
Bailey Park application based on Harstad's refusal to pay the MRA. Koontz stated that 
"[w]here the permit is denied and the condition is never imposed, nothing has been 
taken." Id. at 2597. That principle applies here. Because the city has not denied the Bailey 
Park application or imposed the MRA, nothing has been taken. Because we hold that the 
MRA is invalid and unenforceable, we conclude that the district court did not err in 
dismissing Harstad's takings claim as moot. 

 
 
B. Alpine Homes, Inc. v. City of W. Jordan, 2017 Utah LEXIS 119, 2017 WL 3445205 
 
Several developers claimed that the city had violated state legislation by failing to spend impact 
fees “on specified categories of expenditures within six years.” They made several claims for 
relief: 

 
The developers' first claim for relief in the operative complaint is for a declaratory 
judgment. The district court dismissed only the last portion of that claim, which sought a 
declaratory judgment that West Jordan must refund all or part of the impact fees to them. 
Neither party addresses this claim on appeal, so we make no ruling as to the declaratory 
judgment action. . . . The developers' second through fifth claims for relief seek a refund 
of the allegedly misspent or unspent impact fees either because of an unconstitutional 
taking or as a claim in equity. . . . 

 
According to the Supreme Court of Utah, the city did not have a Koontz problem: 
 

The developers' allegations here that West Jordan either failed to spend impact fees 
within six years or spent the fees on impermissible expenditures are inadequate to support 
a takings claim. It does not matter that these claims would not be ripe until the six-year 
period for spending them elapsed. The manner in which a city spends impact fees does 
not affect the constitutionality of the initial demand for fees, which is the focus of the 
Koontz monetary exactions analysis. That the fees were not spent within six years does 
not affect the analysis of whether there was a nexus or whether the impact fees were 
roughly proportional at the time they were exacted. The developers may not expect to be 
the beneficiaries of any unspent funds after six years, just as the city cannot retroactively 
demand payment from the developers for expenditures that exceed the impact fees 
revenue for necessary improvements. The developers have not cited any cases that have 
applied a Nollan-Dolan analysis to a municipality's expenditure of impact fees. And 
because this analysis examines the relationship between the government's demand for 
property and the anticipated social costs of a proposed land use, there is no logical basis 
for this court to expand the application of the Nollan-Dolan test to a time frame other 
than when the impact fees were exacted. Thus the developers have failed to state a 
takings claim for which relief can be granted. 
 

 
C. 616 Croft Ave., LLC v. City of West Hollywood, 3 Cal. App. 5th 621, 207 Cal. Rptr. 3d 729 
(2016), cert. denied, 2017 U.S. LEXIS 6424, 2017 WL 1064331 
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West Hollywood has an inclusionary zoning ordinance that includes an option for “in-lieu” fees, 
which applied to a tear-down condominium developer: 
 

Croft is the developer of 612–616 North Croft Avenue, an “in-fill” complex of residential 
rental units in West Hollywood. In 2004, Croft applied to the City for permits to 
demolish two single-family homes sitting on adjacent lots and construct in their place an 
11-unit condominium complex on the combined lots. In reviewing Croft's permit 
applications, the City determined Croft's proposed development fell under the City's 
inclusionary housing ordinance (the Ordinance), West Hollywood Municipal Code (WH 
Mun. Code) section 19.22.010 et seq., which the City enacted to increase the availability 
of affordable housing in West Hollywood. The Ordinance requires developers to sell or 
rent a portion of their newly constructed units at specified below-market rates or, if not, 
to pay an “in-lieu” fee designed to fund construction of the equivalent number of units 
the developer would have otherwise been required to set aside. (WH Mun. Code, §§ 
19.22.030–19.22.040.) The City calculates the “in-lieu” fee according to a schedule 
developed via resolution by the West Hollywood City Council (the City Council). (WH 
Mun. Code, § 19.64.020.) When issuing its approval of Croft's permits, the City inquired 
how Croft would comply with the Ordinance. Croft responded it would pay the in-lieu 
fee. 

 
In November, 2005, the developer agreed to pay the fee. The development was delayed because 
the economy soured. The city granted extensions, and the developer agreed to a new fee 
schedule. When he finally sought permission to build, the developer balked at the bill: 
 

In 2011, Croft finally requested its building permits. The City supplied Croft with the 
revised fee schedule, showing the fees the City required as a condition to issue the 
permits. According to the fee schedule, Croft would owe $581,651.15 in fees for in-lieu 
housing ($540,393.28), parks and recreation ($36,551.59), wastewater mitigation 
($675.00), and traffic mitigation ($4,031.28). The in-lieu housing fee had nearly doubled 
since 2005. Croft paid the fees in December 2011, but in a letter indicated it did so 
“under protest” pursuant to the Mitigation Fee Act (Gov. Code, §§ 66000–66025). 
According to Croft, the City was unjustified and premature in its collection of fees. Croft 
also facially challenged the in-lieu fee under the so-called Nollan/Dolan line of Fifth 
Amendment takings cases and requested the City to furnish information regarding 
whether Croft had “any available process for appeal or administrative review.”  

 
The California intermediate appellate court cited a 2015 opinion of the Supreme Court of 
California that upheld a similar affordable housing provision (a case that the U.S. Supreme Court 
also chose not to review): 

 
The Mitigation Fee Act applies when “a monetary exaction other than a tax or special 
assessment … is charged by a local agency to the applicant in connection with approval 
of a development project for the purpose of defraying all or a portion of the cost of public 
facilities related to the development project … .” (Gov. Code, § 66000, subd. (b).) In 
California Building Industry Assn. v. City of San Jose (2015) 61 Cal.4th 435, 443–444 
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[189 Cal. Rptr. 3d 475, 351 P.3d 974] (San Jose), the California Supreme Court held that 
an affordable housing provision similar to the Ordinance here was not an “exaction” 
which invoked the United States Constitution's Fifth Amendment due process takings 
protections. Instead, such a restriction “is an example of a municipality's permissible 
regulation of the use of land under its broad police power.” (Id. at p. 457.) Although the 
facts here are slightly different than in San Jose because Croft challenges paying an in-
lieu fee rather than actually setting aside a number of units, the reasoning in San Jose 
applies. Croft paid the in-lieu fee voluntarily as an alternative to setting aside a number of 
units. If a set-aside requirement is not governed by Nollan or Dolan, then “the validity of 
the in lieu fee—which is an alternative to the on-site affordable housing requirement—
logically cannot depend on whether the amount of the in lieu fee is reasonably related to 
the development's impact on the city's affordable housing need” under Nollan or Dolan 
either. 

 
The court concluded that the case involved a “land use regulation,” not an exaction that would be 
subject to Nolan-Dolan-Koontz analysis: 

 
In addition, and as in San Jose, the purpose of the in-lieu housing fee here is not to defray 
the cost of increased demand on public services resulting from Croft's specific 
development project, but rather to combat the overall lack of affordable housing. This 
type of fee is not “for the purpose of mitigating the adverse impact of new development 
but rather to enhance the public welfare by promoting the use of available land for the 
development of housing that would be available to low- and moderate-income 
households.” (Id. at p. 454.) Assuming the fee is such a land use regulation, “[a]s a 
general matter, so long as a land use regulation does not constitute a physical taking or 
deprive a property owner of all viable economic use of the property, such a restriction 
does not violate the takings clause insofar as it governs a property owner's future use of 
his or her property.” (Id. at p. 462.) This is especially true when the regulation, like the 
one here, broadly applies nondiscretionary fees to a class of owners because the risk of 
the government extorting benefits as conditions for issuing permits to individuals is 
unrealized.  
 
 

 
D. Home Builders Ass'n of Greater Chi. v. City of Chicago, 213 F. Supp. 3d 1019 (N.D. Ill. 
2016) 
 
A developer seeking a rezoning for a residential project challenged an affordable housing set-
aside requirement (with an “in-lieu” fee option), alleging that it effected a taking and that it was 
not authorized by state law: 
 

Plaintiff Hoyne Development LLC ("Hoyne") is a real estate developer. In 2012, Hoyne 
purchased commercial property in Chicago's 47th ward, intending to seek re-zoning and 
develop the property for residential use. Hoyne succeeded in getting the property re-
zoned, but as a condition of obtaining building permits, the City of Chicago demanded 
that Hoyne comply with its Affordable Requirements Ordinance ("ARO"), a measure to 
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increase the availability of affordable housing in Chicago. Specifically, the City required 
Hoyne to set aside two housing units for rent or sale to low-income residents, or pay a 
$200,000 fee. Hoyne complied by paying the fee. It then filed this action in state court, 
alleging that the ARO constitutes a taking in violation of the U.S. and Illinois 
Constitutions, both facially and as applied to Hoyne. Hoyne also alleged a state law claim 
that the City exceeded its authority under the ARO in its application of the ordinance to 
Hoyne. Plaintiff Home Builders Association of Greater Chicago ("HBAGC"), a real 
estate trade association, joined Hoyne in the facial challenge to the ordinance. The City of 
Chicago removed the case to this court and moves to dismiss for failure to state a claim. 
For the reasons set forth here, the court grants the motion and dismisses Plaintiffs' 
complaint without prejudice. . . . 
 

The city argued that this was a “use restriction,” not an exaction subject to Nollan-Dolan 
analysis: 
 

Because a permissible use restriction does not violate the Constitution, such a restriction 
cannot be an unconstitutional condition, and so does not even require consideration of the 
Nollan/Dolan test. See Cal. Bldg. Indus. Assn.. v. City of San Jose, 61 Cal. 4th 435, 460, 
189 Cal. Rptr. 3d 475, 351 P.3d 974, 990 (2015), cert. denied sub nom. Cal. Bldg. Indus. 
Assn. v. City of San Jose, Cal., 136 S. Ct. 928 (2016) ("Nothing in Koontz suggests that 
the unconstitutional conditions doctrine under Nollan and Dolan would apply where the 
government simply restricts the use of property without demanding the conveyance of 
some identifiable protected property interest (a dedication of property or the payment of 
money) as a condition of approval."). In this case, the City of Chicago contends that the 
ARO is not a dedication of property, but is simply a use restriction like the maximum rent 
ceilings in Yee, and therefore the unconstitutional conditions doctrine does not apply, 
even without considering the fees-in-lieu option. 

 
The court found that the plaintiffs had not demonstrated enough to prevail on their takings 
theory: 
 

At least in the complaint, Plaintiffs appear to have skipped one step in the analysis. 
Although the complaint alleges that the building permit is conditioned on complying with 
the ARO (Compl. ¶ 19, 33), the complaint contains no specific allegations that the ARO 
is the taking of a property interest without just compensation. Instead, Plaintiffs' 
allegations appear to assume that a requirement that units be dedicated as affordable 
housing implicates the Takings Clause, and then assert that the "essential nexus" or 
"rough proportionality" tests are not met. . . . 

 
In addition, the court rejected the plaintiff's "operate on" theory derived from Koontz: 
 

Plaintiffs contend that the ARO's rent/sale options "operate on" an identified property 
interest. Plaintiffs rely on Koontz, where the Supreme Court found unconstitutional a fee 
in lieu of an easement that "operated on" a particular property interest. Koontz found 
monetary obligations specifically tied to a piece of property to be unconstitutional, as 
opposed to fees not tied to a property interest. See Koontz, 133 S. Ct. at 2599 



16 
 

(distinguishing monetary demands where "the monetary obligation burdened petitioner's 
ownership of a specific parcel of land" from monetary demands that did not). Contrary to 
Plaintiffs' suggestion, however, Koontz does not invalidate all regulations, including non-
monetary regulations, that "operate on" a particular piece of property. All property 
regulation, including permissible regulation, operates on specific property. Yet a zoning 
regulation that "operates on" some kinds of property interests, but not others, for 
example, does not amount to a physical invasion of the property. See Yee, 503 U.S. at 
529-30 ("Traditional zoning regulations can transfer wealth from those whose activities 
are prohibited . . . . [B]but the existence of the transfer in itself does not convert 
regulation into physical invasion."). 
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Peering into the Peer Economy:  
Short-Term Rental Regulation 
By Dwight H. Merriam, faicp

You will recall, or if you are a millennial (18 to 34 years old), you might have read 

about the mantra that James Carville dreamed up for President Bill Clinton’s 1992 

campaign: “It’s the economy, stupid.”

Today, for planners, thanks to the entirely new 

perspective brought to us by the millennials, 

our theme must be “It’s the sharing economy, 

stupid.” It is called variously collaborative con-

sumption, the peer economy, and the sharing 

economy. More than half of millennials have 

used sharing services. It is permeating our daily 

lives in many ways. 

This new ethic about our relationship 

to things, to transportation, to where we bed 

down, and even to other people has taken us 

away from owning and exclusively using, to not 

owning, not possessing, and not using alone. 

We see the sharing economy in three broad 

spheres—transportation, goods and services, 

and housing. While our focus here is on short-

term rentals, it helps to understand the larger 

context for “home sharing.” 

RIDE-SHARING REVOLUTION
Transportation may be the most obvious and 

most pervasive face of the sharing economy. 

Millennials own fewer automobiles than other 

age cohorts. Millennials purchased almost 30 

percent fewer cars from 2007 to 2011 (Plache 

2013). Why? Because they use short-term car 

rentals, public transportation, and ride-shar-

ing services. They are less likely to get driver’s 

licenses. One-third of 16 to 24 year olds don’t 

have a driver’s license, the lowest percentage 

in over 50 years (Tefft et al. 2013). At the same 

time, so we don’t get too carried away with 

this trend, as the millennials age, they will buy 

more cars. Forty-three percent said they are 

likely to buy a car in the next five years (Kadlec 

2015).

Dwight Merriam, faicp, founded Robinson & Cole’s Land Use Group in 1978, where he represents land owners, developers, governments, and 
individuals in land-use matters. He is past president of the American Institute of Certified Planners and received his masters of Regional Planning 
from the University of North Carolina and his juris doctor from Yale. 

This four-bedroom colonial home in Wetherfield, Connecticut, rents for $385 per 

night, with a four-night minimum stay.
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Ride sharing as a generic term encompass-

es short-term rentals, making your car available 

to others, sharing rides, and driving or riding in 

taxi-like services brokered online through com-

panies like Uber. 

Instead of owning a car, you can rent one 

on a short-term basis from companies such 

as Zipcar and Enterprise Rent-A-Car. Why own 

a car when you can conveniently pick one up 

curbside and use it to run errands for a few 

hours?

Sharing a ride and splitting the cost is 

made easier with services like Zimride (also by 

Enterprise Rent-A-Car), which links drivers with 

riders at universities and businesses. You boom-

ers will remember the ride-share bulletin boards 

on campus. Same thing. 

Got a car, not making much use of it, and 

interested in making some money? You can 

make it available to others on a short-term 

basis through peer-to-peer car-sharing services 

including Getaround, which presently operates 

in Portland, Oregon; San Francisco; San Diego; 

Austin, Texas; and Chicago. They will rent your 

car for you while you are away. Cars are covered 

with a $1 million policy, and they even clean 

it for you. RelayRides connects neighbors to 

let them rent cars by the hour or the day, and 

if you’re traveling more than 14 days, they will 

take your car at the airport, rent it for you, and 

pay you. You can even do it for boats with Boat-

bound. With the help of Spinlister, you can con-

nect with others and rent a bicycle, surfboard, 

or snowboard. 



ZONINGPRACTICE 10.15
AMERICAN PLANNING ASSOCIATION  | page 3

Want to make some money by driving others 

around in your car, or are you a rider who wants 

to be driven? Just about everyone has heard of 

Uber, the leader in this form of ride sharing, which 

includes other services such as Lyft and now 

Shuddle for ferrying children around and Sidecar 

for both people and packages. Wireless communi-

cations, the Internet, and smartphones have made 

such ride-sharing and delivery services possible. 

This is a big deal. Lyft and Uber are worth $2.5 

billion and $50 billion (more than FedEx and 405 

companies in the S&P 500) respectively (Dugan 

2015; Tam and de la Merced 2015). And want to 

be a driver but don’t have a car? You can rent one 

from Breeze just for that purpose.

GOODS AND SERVICES PEER TO PEER
Beyond transportation, the sharing economy 

extends to relationships between people and 

service providers. There is peer-to-peer or collab-

orative consumption through services like Task-

Rabbit and Skillshare which provide help, paid or 

bartered, or sometimes free. Instacart will grocery 

shop for you and claims it will deliver to your door 

in an hour. You can be a shopper and delivery 

person for them, making up to $25 an hour.

NeighborGoods lets you share all those 

things you have but use so little, from leaf blow-

ers, to pressure washers, to . . . well, take a look 

in your garage, that place where you used to 

park your car. If you live in Austin, Texas; Den-

ver; Kansas City, Missouri; Minneapolis; or San 

Francisco, Zaarly seeks to create a marketplace 

to help freelance home-service workers connect 

with home owners. 

There seems no end to the sharing. Fon, 

touting over 7 million members, lets you share 

your home WiFi in exchange for access. The 

Lending Club connects borrowers and inves-

tors, enabling, so they say, better rates than 

credit cards and more return for lenders than 

what banks offer. Over $11 billion has been 

borrowed since it started in July 2007, with 

investors earning a median of 8.1 percent. 

Poshmark lets you show your unneeded cloth-

ing in a virtual closet and get linked with 

people who share your sense of style. You can 

even share your dog, or become a sitter, with 

DogVacay and Rover helping you find a local 

dog sitter to care for your dog at your home or 

theirs.

The power of the Internet in facilitating 

collaborative consumption was probably best 

evidenced first when eBay and Craigslist pro-

vided an online marketplace never experienced 

before. Today, we have web-based services like 

Freecycle where people can post things they 

don’t want, the remnants of our overconsump-

tion, and others can take that flotsam and jet-

sam for free. Yes, for free. It solves the donor’s 

solid waste disposal problem and provides free 

goods for the takers. 

SHARING THE ROOF OVER OUR HEADS
That brings us to the subject matter of great-

est interest to planners—the sharing of space. 

Maybe it began with the sale of timeshares in 

the United States in 1974. These fractional in-

terests have proved difficult to sell. Short-term 

vacation rentals emerged as a better way for 

many, linking property owners with vacation-

ers through companies like HomeAway and its 

numerous related entities, claiming over one 

million listings. FlipKey does much the same 

with what it says are over 300,000 listings in 

179 countries. 

But Airbnb goes beyond vacation rent-

als. You can rent a shared or private room 

for a night, a whole house, an apartment for 

your exclusive use for a week, a British castle 

(Airbnb says it has 1,400-plus castles), a tee-

pee, an igloo, a caboose, or an eight-foot by 

14-foot treehouse in Illinois ($195 a night) if 

you wish. 

The company, originally “AirBed & Break-

fast,” was founded in 2008 by Brian Chesky, 

Joe Gebbia, and later Nathan Blecharczyk. It 

began when Chesky and Gebbia, to help pay 

their rent, rented sleeping accommodations 

on three air mattresses in their San Francisco 

apartment living room and made breakfast for 

the guests (Salter 2012). The company is now 

worth $25.5 billion and joins the ranks of the 

rest of the great ideas we wish we had thought 

of first (O’Brien 2015). 

GOOD OR BAD?
Are short-term rentals good or bad for your com-

munity? Like so many things, it depends.

A second-floor condominium in this converted mansion in Denver’s Capitol Hill neighborhood offers a private bedroom and 

bath rental for $105 per night, with a two-night minimum stay.

B
rian J. Connolly
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Affordable Housing
Short-term rentals (STRs) increase the stock of 

furnished, short-term accommodations. Be-

cause many of the rentals involve renting a room 

in a permanently occupied dwelling, they are of-

ten less expensive than commercial lodging. The 

benefit for home owners or long-term tenants 

who host STR guests is additional income, which 

can help offset mortgage or rent payments. 

Some contend that STRs may exacerbate 

the shortage of lower cost rentals because land-

lords, attracted by the higher revenue stream 

from STRs, are taking apartments out of long-

term rentals, especially in tight markets like New 

York and San Francisco (Monroe 2014;  

Moskowitz 2015). Others say high tenant de-

mand and demographics are the cause of the 

problem, not STRs, which are a small share of 

the market (Lewyn 2015; Rosen 2013).

Aging in Place
Short-term rentals of rooms in homes and apart-

ments not only provide additional revenue for 

those aging in place, but they may provide an 

opportunity for sharing of chores and bartering 

for services, just as accessory apartments do. 

This can enable older people to stay in their 

homes longer before transitioning to an inde-

pendent or assisted living facility.

Commercial Lodging 
The only possible benefit of STRs with regard 

to existing commercial lodging is that it may 

stimulate competition and lower prices for the 

consumer. The negatives are several. Short-

term rentals may reduce commercial lodging 

revenues. In many situations STRs have an 

advantage over commercial lodging because the 

STRs do not pay the occupancy taxes paid by 

commercial lodging. Short-term rentals generally 

do not need the service workers employed in 

commercial lodging. Unions and service workers 

often oppose STRs.

State and Local Government
Revenues to state and local government may 

go down as a result of STRs because, as noted, 

such rentals usually do not pay the occupancy 

and other taxes levied on commercial lodging. 

Airbnb does provide 1099 forms to hosts to 

report their income, and it has begun collect-

ing and remitting hotel and tourist taxes in San 

Francisco; San Jose, California; Chicago; and 

Washington, D.C. (Hantman 2015).

Health and Safety
Much of the STR market today is unregulated. 

Those who rent typically do not have their prem-

ises inspected to determine compliance with 

health, building, housing, and safety codes. For 

its part, Airbnb does clearly state in its terms 

of service that some localities have zoning or 

administrative laws that prohibit or restrict STRs 

and that “hosts should review local laws before 

listing a space on Airbnb.”

Airbnb also provides a guide to respon-

sible hosting on its website, and what they do 

address is good guidance for local planners and 

regulators, and thus worth reading. How many 

hosts read and follow up on the suggestions is 

another matter. Airbnb’s list is still a good start-

ing point for local action.

Many STR hosts do not have home own-

ers and liability insurance to cover losses that 

may result from occupancy. There is a life safety 

issue here, and in the event of death, injury, or 

property damage, there may not be insurance 

coverage or sufficient assets available to cover 

the liability.

AN OUNCE OF PREVENTION IS WORTH  
A POUND OF CURE
So said Benjamin Franklin, and it is apt here. 

You need only take a few relatively easy steps 

to get out ahead of the potential problems with 

STRs and capitalize on the good that such rent-

als can provide your community.

Moratorium
This is not a recommendation, but something 

worth considering. As you work down this list of 

This three-bedroom home near Miami’s Coconut Grove rents for $325 per 

night, with a five-night minimum stay.

S
orell E. N

egro

This condo hotel in downtown 

Honolulu includes owner- and 

long-term renter-occupied units, 

privately owned units available 

for daily rental through the 

building’s hotel operator, units 

owned by the hotel operators, 

and privately owned units 

available for short-term rental 

through Airbnb and similar sites.

Robert H
. Thom

as
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steps you will have the sense that you need to 

do six things at once. You do. One way to get a 

grip on it is take a “planning pause” moratorium 

on all STRs for, say, six months, during which 

time no one can rent. However, given that the 

number of such rentals in many places is still 

relatively small, it is unlikely that much harm 

will come from letting them continue on while 

you plan and prepare to regulate. It may not be 

worth the effort to have a moratorium. A morato-

rium takes time—for drafting, maybe some legal 

advice, and the expenditure of political capital 

in most cases—and may cause some pushback 

from those already renting, all of which may cost 

more than the planning pause is worth. Morato-

ria sometimes serve only to delay the inevitable 

hard work and are often extended. Back to Ben 

Franklin: “Don’t put off until tomorrow what you 

can do today.”

Education
Learn what is available out there now by going 

to all of the websites and services that you can 

find, most of which are identified here. Look 

online to see what STRs are being offered in your 

community. You may be surprised at how many 

of your friends and neighbors are already in the 

STR business. Don’t forget to check Craigslist 

as well, and use an online search engine, such 

as Google, with a few key terms, like “rentals 

Anytown” and “house-sharing Anytown,” to find 

other STR activity.

Conduct educational sessions in your com-

munity (“Everything You Need To Know About 

Short-Term Rentals”) even before trying to regu-

late, to sensitize present and potential hosts 

to the need for proper code compliance, fire 

prevention, emergency response, following rules 

for rent controlled units, first aid, protecting 

privacy (e.g., disclosing security cameras), insur-

ance coverage, parking, noise, smoking, pets, 

childproofing, operation of heating and ventilat-

ing systems (including fireplaces and heating 

stoves), safe access, occupancy limits, deciding 

what to tell neighbors, home owners association 

approval, tax obligations, and any required zon-

ing approvals. These sessions may also provide 

an opportunity to learn who is renting and to 

connect with them. Consider establishing a 

section of your municipal website as a resource 

portal. You will not have all the answers to all 

the questions as you start, but you need to start.

Planning
Yes, planning. The rational planning model in 

its simplest terms is what do you have, what do 

you want, and how do you get it. You need to 

know who is renting and what is being rented to 

whom for how long. You need to determine what 

you may expect in the future. What do you think 

the demand is for STRs, in what mix of accom-

modations, and for what length of tenancy? This 

will prove useful to deciding whether you need 

to limit the number of units available for STR 

and to regulate the length of occupancy.

Regulate
Regulation probably will come in two forms: 

licensing of individual hosts to insure code com-

pliance and general regulation (either through 

zoning or licensing standards) as to location, 

number of units, and terms of tenancy. You will 

have to draw the line somewhere as to what is 

an STR and what is simply an unregulated rental. 

Austin has separate application forms for 

Type 1 primary, secondary, and partial STRs. 

All of these forms include owner and property 

identification information as well as insurance 

information, number of sleeping rooms, occu-

pancy limit, and average charge per structure. To 

qualify as a Type 1 primary STR, the unit must be 

owner occupied at least 51 percent of the time 

and can only be rented out in its entirety and for 

periods of 30 days or less. To qualify as a Type 2 

secondary STR, the unit must be accessory to an 

owner-occupied principal residence and can only 

be rented out in its entirety and for periods of 30 

days or less. To qualify as a Type 1 partial unit, 

namely a room rental, the unit must provide ex-

clusive use of a sleeping room and shared bath-

room access. Only one partial unit can be rented 

out at a time, to a single party of individuals, and 

for periods of 30 days or less. Owners must be 

present for the duration of the rental. 

The annual licensing fee for STRs in Austin 

is $235. Applicants must also pay a one-time 

notification fee of $50.

Of course, as with all regulation there 

are those with schemes to beat the regulation. 

There are sites online that advise potential 

STR hosts to avoid posting on Craigslist, use 

Airbnb’s community and social features to 

screen the reservations (presumably to avoid 

enforcement types), “hide your home” by using 

Airbnb’s public view that only shows a large 

circle within which the unit is located, use word 

of mouth (or social networking sites) to rent the 

unit, and “get lost in the crowd” in that there are 

thousands of listings in large places like Austin 

(but not in the rural counties, suburbs, and 

small towns). This advice to those interested in 

breaking the law suggests that it will not always 

be easy for code enforcement to find the STRs. 

Perhaps some notice to all property owners, 

maybe a note with the tax bill, telling them of 

the need to register would help. Free, simple, 

online registration might increase compliance. 

The critical issue is life safety—you need to find 

all of these STRs to make sure they are safe.

San Francisco has an Office of Short-Term 

Rental, and in 2014 the city adopted major 

revisions to its planning codes for STRs. Those 

amendments include some useful definitions of 

hosting platform, primary residence, residential 

unit, short-term residential rental, and tourist 

or transient use. The code requires registration, 

occupancy of the unit by the owner not less than 

275 days a year, maintenance of records for two 

years, certain insurance coverage, payment of 

transient occupancy taxes, compliance with the 

Conduct educational 

sessions in your 

community even before 

trying to regulate, to 

sensitize present and 

potential hosts to the 

need for proper code 

compliance.
Is an STR a rental of less than 30 days or 90 

days, or some other somewhat arbitrary number 

of days, and everything else is just an unregu-

lated rental? It is for you to decide. You will also 

want to consider whether owner-occupied STRs 

might be regulated less strictly, given that the 

owner is present during the STR.

Austin, Texas, has a robust program with 

licensing. They carve out three types of STRs: 

owner-occupied single-family, multifamily, or 

duplex units (Type 1); single-family or duplex 

units that are not owner occupied (Type 2); and 

multifamily units that are not owner occupied 

(Type 3). There is a three percent limit by census 

tract on the Type 2 single-family and duplex 

STRs, a three percent limit per property on Type 

3 STRs in any noncommercial zoning district, 

and a 25 percent limit per property on Type 3 

STRs in any commercial zoning district. Howev-

er, each multifamily property is allowed at least 

one Type 3 STR, regardless of these limits. 
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housing code, posting the registration number 

on the hosting platform’s listing, and a clearly 

printed sign inside of the front door with the 

locations of all fire extinguishers in the unit and 

building, gas shut-off valves, fire exits, and pull 

fire alarms. The application fee and renewal fee 

every two years is $50. The hosting platform has 

numerous responsibilities, and there are fines 

for violations. It is a good model from which to 

start.

Isle of Palms, South Carolina, regulates 

STRs through zoning, defining an STR to be 

three months or less. The city’s STR standards 

limit the number of overnight occupants to six 

and daytime occupants to 40 (can we assume a 

wedding party or the like?), set a minimum floor 

area per occupant, and establish off-street park-

ing requirements. 

Monterey County, California, also regulates 

STRs in its zoning code, defining STRs as rentals 

between seven and 30 consecutive calendar 

days. The county considers stays of less than 

seven days to be a motel/hotel use. The regula-

tion provided for administrative approval of all 

STRs in operation at the time of its adoption in 

1997 if the property owners applied within 90 

days. Most of the existing, legal STRs date from 

that initial round of approvals. Since then, there 

have been some discretionary approvals, and 

many STRs are believed to be operating without 

the required permits.

San Bernardino County, California, permits 

STRs, defined as rentals of less than 30 days, 

by zoning in the “Mountain Region” by special 

use permit exempting multifamily condominium 

units in fee simple and timeshares with a previ-

ous land-use approval. The development stan-

dards include code compliance, maximum oc-

cupancy based on floor area per occupant and 

the number of beds, off-street parking require-

ments, and signage specifications. Conditions 

of operations address the contents of the rental 

agreement, posting of the property within the 

unit with all the conditions of use, and details 

of fire safety and maintenance, even including a 

prohibition on the use of extension cords. 

Miami Beach, Florida, prohibits STRs in all 

single-family homes and in many multifamily 

buildings in certain zoning districts. 

Registering all these STRs can be burden-

some. Since May 1, 2015, Nashville has issued 

1,000 permits, and staff estimates the city still 

has 800 illegal hotels and motels (Bailey 2015). 

Wait times for all types permits went from 30 

minutes to four hours because of all the STR 

registrations (Bailey 2015). 

THE MAKINGS OF WORKABLE PROGRAM
Overarching issues to consider include the 

nature of the activity you aim to regulate, the 

management structure of the STR, and the 

limits on STR use.

What Is the Nature of the Activity You Will 
Regulate?
Presumably, hosting a STR is a private enterprise 

and almost certainly not a commercial lodging 

business. It is a type of lodging that is largely 

advertised online, through social media, and 

on bulletin boards. How will you draw the line 

between that modest, private activity and a 

commercial operation?

How Is It Managed?
Does the host have to be the owner, and does 

the host need to be there during the rental? If 

not, will you regulate differently in terms of num-

bers of units allowed, number of days per year, 

or terms of occupancy?

What Is the Limit of Use?
Will you require the host to live in the residence 

at least some minimum number of days per 

year? Will you limit rentals to some maximum 

number of days per year? Will you define STR 

as a rental of 30 consecutive days or less and 

not regulate longer rentals in any way? Will 

you regulate whole-house, exclusive-use rent-

als differently, for example by only regulating 

when the house is rented for less than a week 

or two weeks? And will you regulate renting 

of rooms on a different schedule, for example 

by including room rentals only if they are less 

than one month and otherwise not regulating 

longer room rentals, which may be covered by 

zoning anyway, possibly under the definition of 

a rooming house? There are so many questions 

to be answered and so many lines to be drawn.

A checklist of considerations for hosts and 

public officials for planning, regulation, and 

operation might include current zoning require-

ments; applicable codes (sanitation, health, 

building, occupancy among many); business 

licensing; business organization (none, limited 

liability corporation, general or limited liability 

partnership, Subchapter S, etc.); home owners 

association covenants and restrictions; other 

easements, covenants, restrictions on the land; 

lodging to be offered (room, whole house, host-

occupied, length of stay); 911 marking at the 

street; emergency notifications; food service 

(permitted? licensed?); federal, state, and local 

taxes; safety inspections; fire, smoke, CO2, and 

other detectors; fire extinguishers; child safety; 

parking; insurance; emergency notifications; 

water and septic; safe hot water temperature; 

electrical and plumbing in good repair; pest/ver-

min-free (especially bed bugs); ventilation, heat, 

air conditioning adequate; no hazards; no mold 

or excessive moisture; working doors, windows, 

and screens; adequate means of egress; linen 

sanitation; and pool and spa maintenance.

YOU’VE MADE YOUR BED . . . 
So goes the idiom from the French as early as 

1590: “Comme on faict son lict, on le treuve” (As 

one makes one’s bed, so one finds it). In plan-

ning for and regulating STRs, you will indeed be 

the ones making the bed, and you will have to 

lie in it. There are benefits and burdens in how 

you permit STRs and many considerations to be 

weighed. If you start with life-safety issues first, 

you can be quite certain the most important 

aspect of this rapidly emerging sharing economy 

phenomenon will be addressed. After that, it is 

the usual planning and politics.

This building in downtown 

Boston includes a two-bedroom 

loft apartment that rents for $245 

per night, with a seven-night 

minimum stay.

Karla L. Chaffee
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Local Drone Regulation 
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Dwight Merriam, FAICP 

Robinson & Cole LLP 
 

Resource Materials  

 
Institute for National Security and Counterterrorism, Syracuse University, “Domesticating 

the Drone” 

http://uavs.insct.org/local-regulation/  

 

National League of Cities, “Cities and Drones” 

http://uavs.insct.org/wp-content/uploads/2016/09/NLC-Drone-Report.pdf 

 

USDOT, Beyond Traffic 2045 

https://www.transportation.gov/sites/dot.gov/files/docs/BeyondTraffic_tagged_508_final.pdf 

 

 

 

 

 

 

http://uavs.insct.org/local-regulation/
http://uavs.insct.org/wp-content/uploads/2016/09/NLC-Drone-Report.pdf
https://www.transportation.gov/sites/dot.gov/files/docs/BeyondTraffic_tagged_508_final.pdf
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Local Regulations 

 

 

Paradise Valley, Arizona 

http://www.fox10phoenix.com/news/arizona-news/55621703-story  

 

Article 10-12 Restrictions and Exceptions to Unmanned Aerial Vehicle Operations (page 10-34 

et seq.) http://paradisevalleyaz.gov/documentcenter/view/4432  

 

Barstow, California  

http://uavs.insct.org/wp-content/uploads/2016/04/Ordinance-No-942-2015.pdf  

 

 

Berkeley, California  

http://www.ci.berkeley.ca.us/Clerk/City_Council/2012/12Dec/Documents/2012-12-

18_Item_05_Proclaim_Berkeley_a_No_Drone.aspx  

 

http://www.nbcbayarea.com/news/local/No-Drone-Zone-Moratorium-Considered-in-Berkeley-

293895811.html  

 

http://sanfrancisco.cbslocal.com/2015/02/25/berkeley-bans-use-of-drones-by-police-but-

authorizes-fire-department-for-disaster-response/  

 

Daly City, California 

http://uavs.insct.org/wp-content/uploads/2016/04/Daly-City-CA-Code-of-Ordinances-

12.36.050.pdf  

 

Los Angeles, California 

http://clkrep.lacity.org/onlinedocs/2015/15-0927_ord_183912_12-02-15.pdf  

 

Manhattan Beach, California 

http://www.ci.manhattan-beach.ca.us/city-officials/city-council/city-council-meetings-agendas-

and-minutes  

 

http://www.citymb.info/home/showdocument?id=22823  

 

Rancho Mirage, California 

http://uavs.insct.org/wp-content/uploads/2013/06/Rancho-Mirage_CA_Drone-Ordinance.pdf  

 

Cherry Hills Village, Colorado 

http://uavs.insct.org/wp-content/uploads/2016/04/Cherry-Hills-Village-CO-Municipal-Code.pdf  

 

Deer Trail, Colorado 

http://www.deertrailcolorado.com/drones.html  

 

 

http://www.fox10phoenix.com/news/arizona-news/55621703-story
http://paradisevalleyaz.gov/documentcenter/view/4432
http://uavs.insct.org/wp-content/uploads/2016/04/Ordinance-No-942-2015.pdf
http://www.ci.berkeley.ca.us/Clerk/City_Council/2012/12Dec/Documents/2012-12-18_Item_05_Proclaim_Berkeley_a_No_Drone.aspx
http://www.ci.berkeley.ca.us/Clerk/City_Council/2012/12Dec/Documents/2012-12-18_Item_05_Proclaim_Berkeley_a_No_Drone.aspx
http://www.nbcbayarea.com/news/local/No-Drone-Zone-Moratorium-Considered-in-Berkeley-293895811.html
http://www.nbcbayarea.com/news/local/No-Drone-Zone-Moratorium-Considered-in-Berkeley-293895811.html
http://sanfrancisco.cbslocal.com/2015/02/25/berkeley-bans-use-of-drones-by-police-but-authorizes-fire-department-for-disaster-response/
http://sanfrancisco.cbslocal.com/2015/02/25/berkeley-bans-use-of-drones-by-police-but-authorizes-fire-department-for-disaster-response/
http://uavs.insct.org/wp-content/uploads/2016/04/Daly-City-CA-Code-of-Ordinances-12.36.050.pdf
http://uavs.insct.org/wp-content/uploads/2016/04/Daly-City-CA-Code-of-Ordinances-12.36.050.pdf
http://clkrep.lacity.org/onlinedocs/2015/15-0927_ord_183912_12-02-15.pdf
http://www.ci.manhattan-beach.ca.us/city-officials/city-council/city-council-meetings-agendas-and-minutes
http://www.ci.manhattan-beach.ca.us/city-officials/city-council/city-council-meetings-agendas-and-minutes
http://www.citymb.info/home/showdocument?id=22823
http://uavs.insct.org/wp-content/uploads/2013/06/Rancho-Mirage_CA_Drone-Ordinance.pdf
http://uavs.insct.org/wp-content/uploads/2016/04/Cherry-Hills-Village-CO-Municipal-Code.pdf
http://www.deertrailcolorado.com/drones.html
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Bonita Springs, Florida 

http://uavs.insct.org/wp-content/uploads/2016/04/Bonita-Springs-FL-Code-of-Ordinances-28-

41.pdf  

 

Miami, Florida 

https://www.municode.com/library/fl/miami/codes/code_of_ordinances?nodeId=PTIITHCO_CH

37OFIS_S37-12PUSAUNAISYCOKNDR  

 

Orlando, Florida 

http://www.orlandoweekly.com/Blogs/archives/2017/01/24/orlando-passes-new-drone-

ordinance-effective-immediately 

 

http://www.mynews13.com/content/dam/news/images/2017/01/4/Drone_UAS_Ordinance_-

_12_7_2016.pdf 

Augusta, Georgia 
http://uavs.insct.org/wp-content/uploads/2016/04/Augusta-Georiga.pdf  

 

http://www.wrdw.com/home/headlines/Masters-week-drone-ordinance-passes-committee-

369863881.html  

 

http://webcache.googleusercontent.com/search?q=cache:-

MPUycqjtmkJ:appweb.augustaga.gov/agendapublic/AttachmentViewer.ashx%3FMinutesAttach

mentID%3D50184%26MinutesItemID%3D22342+&cd=6&hl=en&ct=clnk&gl=us  

 

Cherokee County, Georgia 

http://uavs.insct.org/wp-content/uploads/2016/04/Cherokee-County-GA-Ordinance-Sec.-42-

55.docx  

 

Chicago, Illinois 

https://chicago.legistar.com/LegislationDetail.aspx?ID=2393877&GUID=8BC7890A-DBA7-

4640-B475-7B46DEDBBE68&Options=Advanced&Search=&FullText=1  

 

Evanston, Illinois 

http://uavs.insct.org/wp-content/uploads/2013/06/Evanston-Illinois-Resolution-27_R_13.pdf  

 

http://blog.illinoisrealtors.org/2015/05/evanston-loosens-reigns-drone/  

 

http://www.cityofevanston.org/assets/Minutes%20of%205-26-15%20PD%20APPRVD.pdf  

 

Manhattan, Illinois 

http://www.villageofmanhattan.org/vertical/sites/%7BC299AB89-4140-469A-B02A-

149D683060CF%7D/uploads/Manhattan_UAS.pdf   

 

http://www.villageofmanhattan.org/index.asp?SEC=3B750702-0BDE-429D-BFE9-

F5366835E495&DE=78B5D7B6-6640-4987-9292-50337D91FD66&Type=B_PR  

 

http://uavs.insct.org/wp-content/uploads/2016/04/Bonita-Springs-FL-Code-of-Ordinances-28-41.pdf
http://uavs.insct.org/wp-content/uploads/2016/04/Bonita-Springs-FL-Code-of-Ordinances-28-41.pdf
https://www.municode.com/library/fl/miami/codes/code_of_ordinances?nodeId=PTIITHCO_CH37OFIS_S37-12PUSAUNAISYCOKNDR
https://www.municode.com/library/fl/miami/codes/code_of_ordinances?nodeId=PTIITHCO_CH37OFIS_S37-12PUSAUNAISYCOKNDR
http://www.orlandoweekly.com/Blogs/archives/2017/01/24/orlando-passes-new-drone-ordinance-effective-immediately
http://www.orlandoweekly.com/Blogs/archives/2017/01/24/orlando-passes-new-drone-ordinance-effective-immediately
http://www.mynews13.com/content/dam/news/images/2017/01/4/Drone_UAS_Ordinance_-_12_7_2016.pdf
http://www.mynews13.com/content/dam/news/images/2017/01/4/Drone_UAS_Ordinance_-_12_7_2016.pdf
http://uavs.insct.org/wp-content/uploads/2016/04/Augusta-Georiga.pdf
http://www.wrdw.com/home/headlines/Masters-week-drone-ordinance-passes-committee-369863881.html
http://www.wrdw.com/home/headlines/Masters-week-drone-ordinance-passes-committee-369863881.html
http://webcache.googleusercontent.com/search?q=cache:-MPUycqjtmkJ:appweb.augustaga.gov/agendapublic/AttachmentViewer.ashx%3FMinutesAttachmentID%3D50184%26MinutesItemID%3D22342+&cd=6&hl=en&ct=clnk&gl=us
http://webcache.googleusercontent.com/search?q=cache:-MPUycqjtmkJ:appweb.augustaga.gov/agendapublic/AttachmentViewer.ashx%3FMinutesAttachmentID%3D50184%26MinutesItemID%3D22342+&cd=6&hl=en&ct=clnk&gl=us
http://webcache.googleusercontent.com/search?q=cache:-MPUycqjtmkJ:appweb.augustaga.gov/agendapublic/AttachmentViewer.ashx%3FMinutesAttachmentID%3D50184%26MinutesItemID%3D22342+&cd=6&hl=en&ct=clnk&gl=us
http://uavs.insct.org/wp-content/uploads/2016/04/Cherokee-County-GA-Ordinance-Sec.-42-55.docx
http://uavs.insct.org/wp-content/uploads/2016/04/Cherokee-County-GA-Ordinance-Sec.-42-55.docx
https://chicago.legistar.com/LegislationDetail.aspx?ID=2393877&GUID=8BC7890A-DBA7-4640-B475-7B46DEDBBE68&Options=Advanced&Search=&FullText=1
https://chicago.legistar.com/LegislationDetail.aspx?ID=2393877&GUID=8BC7890A-DBA7-4640-B475-7B46DEDBBE68&Options=Advanced&Search=&FullText=1
http://uavs.insct.org/wp-content/uploads/2013/06/Evanston-Illinois-Resolution-27_R_13.pdf
http://blog.illinoisrealtors.org/2015/05/evanston-loosens-reigns-drone/
http://www.cityofevanston.org/assets/Minutes%20of%205-26-15%20PD%20APPRVD.pdf
http://www.villageofmanhattan.org/vertical/sites/%7BC299AB89-4140-469A-B02A-149D683060CF%7D/uploads/Manhattan_UAS.pdf
http://www.villageofmanhattan.org/vertical/sites/%7BC299AB89-4140-469A-B02A-149D683060CF%7D/uploads/Manhattan_UAS.pdf
http://www.villageofmanhattan.org/index.asp?SEC=3B750702-0BDE-429D-BFE9-F5366835E495&DE=78B5D7B6-6640-4987-9292-50337D91FD66&Type=B_PR
http://www.villageofmanhattan.org/index.asp?SEC=3B750702-0BDE-429D-BFE9-F5366835E495&DE=78B5D7B6-6640-4987-9292-50337D91FD66&Type=B_PR
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Schaumburg, Illinois 

http://uavs.insct.org/wp-content/uploads/2016/04/Schaumburg-IL-Code-of-Ordinances-Chapter-

109A.pdf  

 

https://www.municode.com/library/il/schaumburg/codes/code_of_ordinances?nodeId=TIT9GER

E_CH109AOPDR_S109A.02OPDRPR  

 

Barnstable, Massachusetts 

Section 401A-6(C) Prohibited Activities: “Using, launching, landing or operating an unmanned 

aircraft from, or on, land or waters associated with any of the Town of Barnstable bathing 

beaches is prohibited except as approved in writing by the Town 

Manager.” http://ecode360.com/31274873  

 

https://www.bostonglobe.com/metro/2016/04/25/barnstable-bans-drones-from-

beaches/llrN5zT38JJCnLHUdkOsqL/story.html  

 

Northampton, Massachusetts 

http://www.northamptonma.gov/documentcenter/view/1103  

] 

https://www.diffchecker.com/y4eqat3o  

St. Bonifacius, Minnesota 

http://minnesota.publicradio.org/collections/special/columns/statewide/St.%20Bonifacius.pdf  

 

Bernards Township, New Jersey 

http://www.bernards.org/Parks%20and%20Recreation/Document/Parks%20and%20Facilities%2

0Docs/Current%20Municipal%20Parks%20Ordinance%20.pdf  

 

Chatham, New Jersey 

https://www.tapinto.net/towns/chatham/sections/government/articles/chatham-township-

committee-introduces-drone-ordin  

 

http://clerkshq.com/default.ashx?clientsite=Chatham-nj  

 

New York, New York 

http://legistar.council.nyc.gov/LegislationDetail.aspx?ID=2119765&GUID=85AA1161-E2D5-

42A5-AE4C-D2F1CC1BFF6F&Options=ID%7c&Search=  

 

http://www1.nyc.gov/nyc-resources/service/5521/drones  

 

Orchard Park, New York 

http://uavs.insct.org/wp-content/uploads/2016/04/Town-of-Orchard-Park-NY.pdf  

 

Syracuse, New York 

http://uavs.insct.org/wp-content/uploads/2016/04/Syracuse-City-Municipal-Ordinance.pdf  

 

 

http://uavs.insct.org/wp-content/uploads/2016/04/Schaumburg-IL-Code-of-Ordinances-Chapter-109A.pdf
http://uavs.insct.org/wp-content/uploads/2016/04/Schaumburg-IL-Code-of-Ordinances-Chapter-109A.pdf
https://www.municode.com/library/il/schaumburg/codes/code_of_ordinances?nodeId=TIT9GERE_CH109AOPDR_S109A.02OPDRPR
https://www.municode.com/library/il/schaumburg/codes/code_of_ordinances?nodeId=TIT9GERE_CH109AOPDR_S109A.02OPDRPR
http://ecode360.com/31274873
https://www.bostonglobe.com/metro/2016/04/25/barnstable-bans-drones-from-beaches/llrN5zT38JJCnLHUdkOsqL/story.html
https://www.bostonglobe.com/metro/2016/04/25/barnstable-bans-drones-from-beaches/llrN5zT38JJCnLHUdkOsqL/story.html
http://www.northamptonma.gov/documentcenter/view/1103
https://www.diffchecker.com/y4eqat3o
http://minnesota.publicradio.org/collections/special/columns/statewide/St.%20Bonifacius.pdf
http://www.bernards.org/Parks%20and%20Recreation/Document/Parks%20and%20Facilities%20Docs/Current%20Municipal%20Parks%20Ordinance%20.pdf
http://www.bernards.org/Parks%20and%20Recreation/Document/Parks%20and%20Facilities%20Docs/Current%20Municipal%20Parks%20Ordinance%20.pdf
https://www.tapinto.net/towns/chatham/sections/government/articles/chatham-township-committee-introduces-drone-ordin
https://www.tapinto.net/towns/chatham/sections/government/articles/chatham-township-committee-introduces-drone-ordin
http://clerkshq.com/default.ashx?clientsite=Chatham-nj
http://legistar.council.nyc.gov/LegislationDetail.aspx?ID=2119765&GUID=85AA1161-E2D5-42A5-AE4C-D2F1CC1BFF6F&Options=ID%7c&Search
http://legistar.council.nyc.gov/LegislationDetail.aspx?ID=2119765&GUID=85AA1161-E2D5-42A5-AE4C-D2F1CC1BFF6F&Options=ID%7c&Search
http://www1.nyc.gov/nyc-resources/service/5521/drones
http://uavs.insct.org/wp-content/uploads/2016/04/Town-of-Orchard-Park-NY.pdf
http://uavs.insct.org/wp-content/uploads/2016/04/Syracuse-City-Municipal-Ordinance.pdf
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Kannapolis, North Carolina 

http://uavs.insct.org/wp-content/uploads/2016/04/Kannapolis-NC-Code-of-Ordinances-12-31.pdf  

 

Grand Forks, North Dakota 

http://uavs.insct.org/wp-content/uploads/2016/04/Grand-Forks-ND-Code-of-Ordinances-9-

0202.pdf  

 

http://www.nlc.org/find-city-solutions/city-solutions-and-applied-research/city-practice-

database/grand-forks-drone-assisted-policing  

 

Celina, Ohio 

http://www.ci.celina.oh.us/documents/57-15-O.Celinadroneordinancedraft4.pdf  

 

http://www.ci.celina.oh.us/documents/10-26-2015.Minutes.pdf  

 

http://www.ci.celina.oh.us/documents/11-9-2015.Minutes.pdf 

 

Cleveland, Ohio 

http://www.wkyc.com/news/local/cleveland/cleveland-passes-drone-regulation-

legislation/154126855  

 

Pittsburgh, Pennsylvania 

https://pittsburgh.legistar.com/LegislationDetail.aspx?ID=2471542&GUID=CE412BC6-C074-

4249-BEEC-EAB2EAC508F2&Options=ID%7cText%7c&Search=drone  

 

Aberdeen, South Dakota 

http://www.aberdeen.sd.us/DocumentCenter/View/6155 

 

Charlottesville, Virginia 

http://charlottesville.granicus.com/MetaViewer.php?meta_id=8021&view=&showpdf=1  

 

Pierce County, Washington 

http://councilonline.co.pierce.wa.us/ermsproxy/councilfile?contentId=PC068610  

 

https://councilonline.co.pierce.wa.us/councilonline/proposal/proposal.htm?proposal_num=2013-

28 

 

Seattle, Washington 

http://clerk.seattle.gov/~scripts/nph-

brs.exe?s3=&s4=&s5=drone&s1=&s2=&S6=&Sect4=AND&l=0&Sect2=THESON&Sect3=PL

URON&Sect5=CBORY&Sect6=HITOFF&d=ORDF&p=1&u=%2F~public%2Fcbor1.htm&r=1

&f=G  

 

https://www.municode.com/library/wa/seattle/codes/municipal_code?nodeId=TIT18PARE_CH1

8.12PACO_SUBCHAPTER_VIIUSRE_18.12.265MOMO   “18.12.265 - Motorized models” 

 

http://uavs.insct.org/wp-content/uploads/2016/04/Kannapolis-NC-Code-of-Ordinances-12-31.pdf
http://uavs.insct.org/wp-content/uploads/2016/04/Grand-Forks-ND-Code-of-Ordinances-9-0202.pdf
http://uavs.insct.org/wp-content/uploads/2016/04/Grand-Forks-ND-Code-of-Ordinances-9-0202.pdf
http://www.nlc.org/find-city-solutions/city-solutions-and-applied-research/city-practice-database/grand-forks-drone-assisted-policing
http://www.nlc.org/find-city-solutions/city-solutions-and-applied-research/city-practice-database/grand-forks-drone-assisted-policing
http://www.ci.celina.oh.us/documents/57-15-O.Celinadroneordinancedraft4.pdf
http://www.ci.celina.oh.us/documents/10-26-2015.Minutes.pdf
http://www.ci.celina.oh.us/documents/11-9-2015.Minutes.pdf
http://www.wkyc.com/news/local/cleveland/cleveland-passes-drone-regulation-legislation/154126855
http://www.wkyc.com/news/local/cleveland/cleveland-passes-drone-regulation-legislation/154126855
https://pittsburgh.legistar.com/LegislationDetail.aspx?ID=2471542&GUID=CE412BC6-C074-4249-BEEC-EAB2EAC508F2&Options=ID%7cText%7c&Search=drone
https://pittsburgh.legistar.com/LegislationDetail.aspx?ID=2471542&GUID=CE412BC6-C074-4249-BEEC-EAB2EAC508F2&Options=ID%7cText%7c&Search=drone
http://www.aberdeen.sd.us/DocumentCenter/View/6155
http://charlottesville.granicus.com/MetaViewer.php?meta_id=8021&view=&showpdf=1
http://councilonline.co.pierce.wa.us/ermsproxy/councilfile?contentId=PC068610
https://councilonline.co.pierce.wa.us/councilonline/proposal/proposal.htm?proposal_num=2013-28
https://councilonline.co.pierce.wa.us/councilonline/proposal/proposal.htm?proposal_num=2013-28
http://clerk.seattle.gov/~scripts/nph-brs.exe?s3=&s4=&s5=drone&s1=&s2=&S6=&Sect4=AND&l=0&Sect2=THESON&Sect3=PLURON&Sect5=CBORY&Sect6=HITOFF&d=ORDF&p=1&u=%2F~public%2Fcbor1.htm&r=1&f=G
http://clerk.seattle.gov/~scripts/nph-brs.exe?s3=&s4=&s5=drone&s1=&s2=&S6=&Sect4=AND&l=0&Sect2=THESON&Sect3=PLURON&Sect5=CBORY&Sect6=HITOFF&d=ORDF&p=1&u=%2F~public%2Fcbor1.htm&r=1&f=G
http://clerk.seattle.gov/~scripts/nph-brs.exe?s3=&s4=&s5=drone&s1=&s2=&S6=&Sect4=AND&l=0&Sect2=THESON&Sect3=PLURON&Sect5=CBORY&Sect6=HITOFF&d=ORDF&p=1&u=%2F~public%2Fcbor1.htm&r=1&f=G
http://clerk.seattle.gov/~scripts/nph-brs.exe?s3=&s4=&s5=drone&s1=&s2=&S6=&Sect4=AND&l=0&Sect2=THESON&Sect3=PLURON&Sect5=CBORY&Sect6=HITOFF&d=ORDF&p=1&u=%2F~public%2Fcbor1.htm&r=1&f=G
https://www.municode.com/library/wa/seattle/codes/municipal_code?nodeId=TIT18PARE_CH18.12PACO_SUBCHAPTER_VIIUSRE_18.12.265MOMO
https://www.municode.com/library/wa/seattle/codes/municipal_code?nodeId=TIT18PARE_CH18.12PACO_SUBCHAPTER_VIIUSRE_18.12.265MOMO
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Antigo, Wisconsin 

http://www.antigo-city.org/Council_8_12_15.pdf  

 

Chetek, Wisconsin 

https://www.municode.com/library/wi/chetek/codes/code_of_ordinances?nodeId=COOR_CH11

8ZO_ARTIIZODI_S118-89AIHELIZO   Sec. 118-19 

 

Green Bay, Wisconsin 

http://greenbaywi.gov/law/wp-content/uploads/2013/04/CHAPTER-27.pdf  

 

http://titletowndrones.com/drone-laws  

 

Outagamie County, Wisconsin 

http://uavs.insct.org/wp-content/uploads/2016/04/Outagamie-County-WI-Code-of-Ordinances-

10.35.pdf  

 

https://atwairport.com/airport-operations/drone-information/  

http://www.antigo-city.org/Council_8_12_15.pdf
https://www.municode.com/library/wi/chetek/codes/code_of_ordinances?nodeId=COOR_CH118ZO_ARTIIZODI_S118-89AIHELIZO
https://www.municode.com/library/wi/chetek/codes/code_of_ordinances?nodeId=COOR_CH118ZO_ARTIIZODI_S118-89AIHELIZO
http://greenbaywi.gov/law/wp-content/uploads/2013/04/CHAPTER-27.pdf
http://titletowndrones.com/drone-laws
http://uavs.insct.org/wp-content/uploads/2016/04/Outagamie-County-WI-Code-of-Ordinances-10.35.pdf
http://uavs.insct.org/wp-content/uploads/2016/04/Outagamie-County-WI-Code-of-Ordinances-10.35.pdf
https://atwairport.com/airport-operations/drone-information/










March/April 2017  Vol. 58, No. 2

Municipal Lawyer
THE  JOURNAL OF LOCAL GOVERNMENT LAW

FEDERAL: 
Driving Without Borders: Foreign 
Driver’s Licenses, U.S. Roads

PRACTICE TIPS:
Practice Management Systems

A DAY IN THE LIFE:
The Lure of New Horizons

LISTSERV:
Who Says No to More?
 
AMICUS CORNER:
Highlighting Local Autonomy 

INSIDE CANADA:
Recent Decisions of Interest

CASES:
Guns and Legislative Prayer

The Tenth Amendment:   
Sanctuary for Sanctuary Cities

Regulating Drones: What  
Municipal Lawyers Need to Know



16 PRACTICE TIPS
Practice Management Systems
By:  Sherie Farstveet, Law Office  
Administrator, Arvada, Colorado
The journey to developing an  
effective, more client-oriented 
municipal law office.  

18 A DAY IN THE LIFE
The Lure of New Horizons
By:  Monica Ciriello, Ontario 2015
Hamilton, Ontario’s City Solicitor 
moves on to another challenge. Again.  

20 LISTSERV
Who Says No to More?
By: Brad Cunningham, City Attorney,  
Lexington, South Carolina
City employees requesting less pay,  
handling misplaced W-2’s, and  
other war stories.  

22 AMICUS CORNER
Highlighting Local Autonomy 
By: Amanda Kellar, IMLA Associate  
General Counsel and Director of  
Legal Advocacy 
IMLA’s continuing advocacy  
efforts at the High Court— 
and at the states as well. 

24 FEDERAL 
Driving Without Borders: Foreign 
Driver’s Licenses, U.S. Roads
By: David S. Johnson, Assistant City  
Attorney, Chief Municipal Prosecutor,  
City of Arlington, Texas
Foreign licenses are generally valid in 
the U.S.  But not everywhere and not 
indefinitely.

19 INSIDE CANADA
Recent Decisions of Interest
By:  Monica Ciriello, Ontario 2015

29 CASES
Guns and Legislative Prayer
By: IMLA Editorial Staff 

STAFF

EXECUTIVE EDITOR
Charles W. Thompson, Jr.

EDITOR
Erich R. Eiselt

EDITORIAL STAFF
Caitlin Cutchin

ART DIRECTION & PRODUCTION
Trujillo Design

       March/April 2017  Vol. 58, No. 2      3

THE MUNICIPAL  
LAWYER MAGAZINE

Views appearing in Municipal Lawyer are those of the author. Publication of articles in this magazine does not reflect a direct or
implied endorsement of an author’s views. © Copyright 2017 by the International Municipal Lawyers Association (IMLA).
All rights reserved. IMLA is a non-profit professional association of municipal lawyers from across the United States and Canada.
It offers its members continuing legal education courses, research services, litigation assistance on amicus briefs and an information- 
sharing network in the field of municipal law. Municipal Lawyer is IMLA’s membership magazine. It is published bi-monthly.
Views expressed by authors and contributors are not necessarily the views of IMLA. For membership information contact: IMLA,
51 Monroe Street, Suite 404, Rockville, MD 20850, phone: (202) 466-5424, or e-mail: info@imla.org. Contributions
of articles are welcome. Municipal Lawyer reserves the right to refuse or edit manuscripts submitted for publication.

THE TENTH AMENDMENT:  
SANCTUARY FOR SANCTUARY CITIES

By Erich R. Eiselt, IMLA Assistant General Counsel
A Presidential Order puts sanctuary cities in the cross-hairs.   

But are these jurisdictions violating federal law--and  
does Washington D.C. have the authority to cut off their federal  

funding?  The Tenth Amendment provides a bulwark,  
and cities are fighting back.

PAGE 6

DEPARTMENTS

BOARD OF DIRECTORS

PRESIDENT
Mary Ellen Bench
City Solicitor
Mississauga, ON, Canada

PRESIDENT-ELECT
Arthur Pertile
City Attorney 
Stafford, TX

IMMEDIATE PAST PRESIDENT
Herbert Thiele
County Attorney
Leon County, FL

TREASURER
Andrew Whalen, III
City Attorney
Griffin, GA

GENERAL COUNSEL &  
EXECUTIVE DIRECTOR
Charles Thompson
IMLA
Rockville, MD

DIRECTORS
Patrick Baker
City Attorney
Durham, NC

Tyrone E. Cooper
City Attorney
Beaumont, TX

Robert Croom
Deputy General Counsel
South Carolina Association  
of Counties
Columbia, SC

Gary Ebert
Director of Law
Bay Village, OH

Wayne Esannason
Village Attorney
Scarsdale, NY

Lori Grigg Bluhm
City Attorney
Troy, MI

Arthur Gutekunst
Senior Assistant Corporation Counsel
White Plains, NY

Cathy Hampton
City Attorney
Atlanta, GA

Roger Horner
City Attorney
Brentwood, TN

Joy Hulton
Regional Solicitor
Newmarket, On, Canada

Rose Humway-Warmuth
City Solicitor
Wheeling, WV

Monica Joiner
City Attorney
Jackson, MS
Gregory Priamos
County Counsel
Riverside County, CA

Nancy Thompson
City Counselor
Columbia, MO

Sozi Tulante
City Solicitor
Philadelphia, PA

REGULATING DRONES:  
WHAT MUNICIPAL  
LAWYERS NEED TO KNOW
By Gregory S. McNeal,  
Professor of Law and Public Policy,  
Pepperdine University;  
co-founder, AirMap 
Crafting effective drone  
ordinances requires a clear  
understanding of FAA regulations 
including “Part 107.” The author, 
who has assisted federal, state  
and local officials to derive drone 
legislation–and heads a drone  
industry company—provides  
pointers for success. 
PAGE 12



Regulating Drones: What Municipal Lawyers 
Need to Know
By: Gregory S. McNeal, Professor of Law and Public Policy, Pepperdine  
University; co-founder, AirMap 

In cities across the country, drones 
are taking flight. According to the 
Federal Aviation Administration 

(FAA), 2,000 new drones are being reg-
istered with the agency every day, and 
more than 600,000 commercial opera-
tors could be licensed by the FAA by 
summer 2017, with sales of recreational 
and commercial drones soaring to 
seven million in 2020.1  Over the next 
ten years, drones will provide billions 
in benefits to our economy, creating 
100,000 U.S. jobs and generating $82 
billion in economic impact.2

Cities and counties are on the cutting 
edge of drone innovation. In Modesto, 
California, drones assist search-and-rescue 
efforts and deliver aerial imagery to law 
enforcement during criminal pursuits. 
In Somerville, Massachusetts, drones are 
improving public safety by surveying snow 
buildup on municipal buildings dur-
ing the winter. And in Tampa, Florida, 
drones inspect and monitor port con-
struction projects. 

As new uses of drones become part 
of everyday life, cities – and the lawyers 
who guide them – will also be among the 
first to grapple with how to balance their 
interest in innovation with their man-
date to ensure the safety and security of 
residents. 

Drones are governed by a rapidly 
evolving legal framework that presents 
a particular challenge to municipal law-
yers. These attorneys are asking: “How 
can I help my city council or city man-
ager craft drone rules that ensure both 
innovation and accountability? How can 
I stay abreast of recent developments? 
Does my city even have the authority to 
regulate drones?” 

Fortunately, the legal environment for 
drones is becoming more clear, not less. 
With the advent of Part 107 (the FAA’s 
regulations for small unmanned aircraft 
– drones under 55 pounds), the FAA is 
beginning to clarify the role that cities 
will play in ensuring that drones are ef-
fectively integrated into community life. 

Know the Categories of Operators
Before Part 107 took effect in June 2016, 
pilots of unmanned aircraft were required 
by federal law to operate in one of the 
following ways: (1) as a “model aircraft” 
operator; (2) under an FAA exemption for 
non-recreational flight; or (3) as a public 
operator. While Part 107 has established a 
new avenue for drone pilots to earn access 
to the national airspace, the regulations 
that created these initial categories remain 
in effect, at least for the time being.

Category 1: Model Aircraft Operators 
under Section 336/Part 101 
In 2012, the Modernization and Reform 
Act (Act) was signed into law. Section 336 
of the Act charged the FAA with creating 
regulations to govern “model aircraft.”

That designation, codified as Part 101 by 
the FAA, outlines strict criteria that now 
differentiate model aircraft operators from 
drone operators. In order to be considered a 
model aircraft operator, the operator must: 

•  Fly exclusively for hobby or recreation;
• Not operate a drone weighing more 

than 55 pounds;
• Not interfere with manned aircraft;
• Notify the airport operator and air 

traffic control tower prior notice to 
operation when flying within five miles 
of an airport;

• Register the aircraft with the FAA; and
• Operate in accordance with a commu-

nity-based set of safety guidelines.

To date, the only set of community-based 
guidelines recognized by the FAA is the 
Academy of Model Aeronautics’ safety code. 
This code prohibits model aircraft operators 
from flying over people or structures, and 
in practice, this requirement will oftentimes 
limit these operators to model aircraft fields 
and other open spaces. With that said, the 
vast majority of people who believe they’re 
operating as model aircraft operators are not 
aware of the safety code, or choose not to 
operate within its parameters.  

Category 2: Section 333 Exemption Holders
The Act also included a process that 
created Section 333 exemptions. Those 
exemptions allowed flight for non-recre-
ational purposes. Before Part 107, Section 
333 was the designation used by com-
mercial drone operators to fly. To acquire 
the exemption, operators were required 
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to obtain a pilot’s certificate (i.e. learn to 
fly a manned aircraft), and an exemption 
that would specify the circumstances under 
which these operators could fly. 

Despite the introduction of Part 107 
and more detailed rules for drone opera-
tions, the Section 333 exemption is still in 
effect for those who received it. However, 
these exemptions are slowly being phased 
out. Operators with this exemption are 
entitled to fly under the conditions of their 
individual Section 333 exemption until 
their exemption expires, two years after it 
was issued. 

Category 3: Public Operators
Public agencies and those operating drones 
for government purposes can also apply 
for a Certificate of Waiver or Authoriza-
tion (COA) from the FAA, defining how 
and where the drone can be used.  This 
process is labor-intensive, and municipali-
ties should carefully weigh whether it is 
justifiable for them to become a public 
operator. Becoming a public operator is 
an option, not a requirement. The other 
option available to municipalities is to 
have their employees pass the Part 107 test.  
Many cities will find that it is cheaper and 
easier for them to have their employees 
take and pass the Part 107 test, and oper-
ate municipal drones under Part 107 rules, 
rather than dealing with the complexity of 
public operator status. 

Category 4: Part 107 Operators —  
“The New Normal”
On June 21, 2016, the FAA released Part 
107 regulations that govern the use of 
“small unmanned aircraft,” or drones, un-
der 55 pounds. Part 107 establishes a new 
pathway for drone operators to access U.S. 
airspace, whether those operators are flying 
recreationally or commercially, and whether 
those operators are public or private.   

To become a Part 107 operator, an individ-
ual must be 16 years of age or older and pass 
a simple knowledge test. The overwhelm-
ing majority of those who take the test are 
expected to pass: the FAA has announced 
that the present pass rate is 91% for first-time 
takers and they estimate that all test takers 
will pass on the second attempt.3 

In return for passing the test and a TSA 
background check, Part 107 operators earn 
significant privileges. They can:
• Fly any drone weighing up to 55 pounds, 

up to 100 miles per hour, for any pur-
pose;

• Fly up to altitudes of 400 feet, unless 
they are within 500 feet of a building;

• Fly anywhere within line of sight; or
• Fly in controlled airspace as long as 

they have authorization from air traf-
fic control.4

These privileges offer significant 
advantages over the previous operator 
classifications. Now, any new drone 
operator has a few options:  1) take 
and pass the Part 107 test and fly for 
any purpose (whether commercial or 
recreational) in nearly any location; 
or 2) elect not to take the test and be 
limited to model aircraft rules under 
Part 101, and thus a restrictive set of 
community-based guidelines, or (in the 
case of municipalities) go through the 
laborious process of obtaining public 
operators status.

It should come as no surprise that 
more than 16,000 people have taken 
and passed the Part 107 test to date.5 

Are Part 107 operations the same as 
commercial operations?
Part 107 operations are often incor-
rectly referred to as “commercial 
operations.” While Part 107 certainly 
allows the operator to conduct drone 
flights for business purposes, a pilot 
with a Part 107 certificate may operate 
for any reason, whether recreational or 
commercial.6

In fact, classifying operators as either 
commercial or recreational is not a 
particularly helpful way to think about 
the drone ecosystem, and municipal 
attorneys should caution their city 
council against making such simplistic 
distinctions. Part 107 offers privileges 
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that either kind of operator will want to take 
advantage of. Moreover, commercial and 
recreational flights are indistinguishable from 
one another from the ground. Hobbyists and 
commercial drone operators often use the 
very same drone for their flights. That drone 
may be used by one operator to conduct a 
building inspection, and by another to film 
a ski trip.  A person may be taking photos of 
a home for fun or for a real estate sale.  The 
passing police officer or a neighbor will have 
no idea what the purpose of the operation 
is.  Similarly, the drone may be in the exact 
same location, at the same time, flying in the 
same manner.  The purpose of the operation 
is immaterial to the issues that it may raise in 
a community.  

Because of this reality, local ordinances 
that make commercial and recreational 
distinctions are doomed to fail. Operators 
with a Part 107 certificate may be irrespon-
sible, but if a local ordinance makes a carve-
out for commercial operators, those opera-
tors may have a defense merely because they 
took and passed the Part 107 test.  In short, 
the simple retreat to making a commercial 
versus recreational distinction will not solve 
any of the problems that a municipality 
may be concerned about.  Rather, a mu-
nicipality should focus on reasonable time, 
manner, and place rules.  

Municipal lawyers, city councils, and 
other local stakeholders should avoid equat-
ing Part 107 operations with commercial 
operations, as these classifications will have 
very little meaning in the future of drones.

“Part 107 is not the “commercial” 
rule. It is the visual line of sight rule. 
Recreational operators may fly under 
part 107, and they likely will because it 
gives them more privileges. Distinctions 
between recreational and commercial 
are vestiges of our old rules. Part 107 is 
the new normal and is the future.”

-Earl Lawrence,  
FAA UAS Integration Office, 2016

Category 5: The “I Don’t Know, Don’t 
Care” Operator and Creating a Culture of 
Accountability
While in law there are four distinct catego-
ries of operators, in actuality there remains 
a fifth operator– the “I Don’t Know or 
Care” (IDKOC) operator.

This is the operator who gets a drone for 
Christmas, opens the box, and immediately 
starts flying. For municipal lawyers, this is 

Continued on page 14

Part 107 establishes a 
new pathway for drone 
operators to access U.S. 
airspace, whether those 
operators are flying  
recreationally or  
commercially, and 
whether those operators 
are public or private.
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the operator that makes you squirm in your 
seat.  The IDKOC operators may believe 
they are model aircraft operators, but they 
fail to obey the safety code. They may fail to 
provide notice to the nearby airport. They 
may choose to fly where prohibited - above 
400 feet, or over people, structures, or ob-
jects, recklessly endangering others. 

The reality is that some operators don’t 
follow the rules, whether it’s because they 
weren’t aware of the requirements or simply 
chose to ignore them.  Not all IDKOC 
operators are bad apples. While it’s not a 
defense, some may not have understood the 
rules or were discouraged by the perceived 
complexity of the process.

The key for regulators – whether local, fed-
eral, or somewhere between – is to empower 
operators that want to follow the rules, and 
help those who don’t know and don’t care 
learn how to act as responsible members of 
the community. In order to make this pos-
sible, the rules must be clear, accessible, and 
easy to follow. 

Thanks to advances in technology, 
today’s drones can already access detailed 
information about where they can and 
cannot fly, from nearby airspace restrictions 
and infrastructure (prisons or schools, for 
example), to real-time information about 
wildfires, presidential visits, or community 
events. Drone operators also have the 
ability to provide their location and flight 
information to airports with just a tap from 
digital applications – making notification 
a seamless process and thus, encouraging 
compliance with rules.  This is a technology 
we can all imagine being implemented by 
cities to facilitate local rules, should they 
choose to do so.  

Fortunately, the operators that cities want 
to empower – the roof inspectors, the realtors, 
the journalists and photographers – already 
want to fly responsibly. They understand that 
following the rules is one of the keys to a long 
and successful career in the drone industry. 
If cities make the rules clear, simple, and 
accessible, these operators will do their best to 
follow them.

Best Practices for Municipal Lawyers
Municipal lawyers are in a position to help 
ensure that drone rules are easy to imple-
ment and easy to follow. Already, local 
attorneys are beginning to receive direction 
from their city councils and city managers 
that they should craft local drone ordinanc-

es. Before a foray into the world of drone 
regulation, municipal lawyers should 
consider the following: 

Does the FAA and Part 107 preempt  
local regulation?
Part 107 represents the minimum federal 
rules that govern drone operations. To 
date, the FAA has chosen not to issue a 
blanket preemption of local regulation, 
instead addressing preemption issues on 
a case-by-case basis. The FAA has pointed 
to “land use, zoning, privacy, trespass, 
and law enforcement operations” as 
areas that are typically outside the scope 
of federal regulation and potentially 
appropriate for local rules.7,8 While this 
may seem vague at first glance, in the 
next section, we’ll identify pitfalls that 
municipal lawyers should avoid when 
crafting rules and best practices to avoid 
Federal preemption.  

How can municipal lawyers craft  
enduring ordinances? 
First, ensure that the requirements of 
any local ordinance avoid issues that are 
clearly preempted by federal regulation. 
Cities should:

• Avoid any laws related to equipage of 
the aircraft.

• Avoid any laws related to knowledge 
testing or training.

• Avoid regulating any airspace that 
can be deemed as navigable airspace 
for manned aircraft.

• Avoid laws that are so difficult to 
comply with that they amount to a 
prohibition on operations.

Examples of drone rules that are likely to 
be preempted include:

• Outright bans on drones.
• Limiting drones to narrow bands of 

airspace, such as 100 feet above the 
ground.

• Requiring a flight permit that is 
subject to a lengthy approval process 
of multiple days or weeks.

• Requiring that drones have certain 
types of equipment like transponders 
or “geofencing.” 

• Requiring that operators in the city 
take a flight test.

In addition to these pitfalls, cities 
should consider the following best prac-
tices when crafting local drone rules:

Focus on areas of traditional local au-
thority: Cities have substantial authority 
if they stay focused on regulations enacted 
with the stated purpose of protecting 
public safety, public health, aesthetics and 
general welfare—all regularly found to be a 
legitimate exercise of a state’s or munici-
pality’s police power.9  When thinking 
of how to draft rules, municipal lawyers 
should focus on a city’s traditional police 
power in areas such as land use, zoning or 
law enforcement. Think in terms of how 
the police power allows for reasonable 
time, manner, and place restrictions on 
even protected constitutional conduct like 
free speech, and consider applying this 
to where drones may take off and land, 
rather than creating outright bans on the 
overflight activities of the drone.  Another 
way to think about drafting rules is to fo-
cus on the conduct of the operator rather 
than the flight of the drone. 

Leave room for flexibility: Effective drone 
ordinances recognize that requirements 
may change over time, rather than setting 
specific restrictions for specific areas.  
One approach is to craft an ordinance 
that states a set of “reserved powers” that 
may be implemented at a future date and 
time (permitting, notice requirements, 
etc.)  For example, local authorities may 
think prohibiting drone takeoff and land-
ing on public school property is a good 
idea – but may not realize that the school 
may want to fly a drone for science class 
or building maintenance. Or an airport 
runway may not be the right place for a 
drone – until an airline requests permis-
sion to use one to inspect a plane after a 
lightning strike.  Enacting a flexible set of 
rules, rather than prescriptive set of rules, 
can allow for rules to evolve.  

Cities may also consider how the 
flexibility to implement rules through 
administrative procedures, rather than 
through the ordinance itself, may provide 
benefits. In doing so, they can ensure the 
evolution of drone rules according to the 
needs of the city, without requiring the 
passage of a new ordinance or hampering 
local innovation.

Make communication easy (and digital) 
for both operators and administrators: For 
tech-savvy drone operators, paper permits or 
lengthy waiting times are likely to discour-
age responsible pilots from following the 
rules. Flight notices (the who, what, when, 
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and where of a flight) can be delivered and 
processed digitally with existing technology, 
while requirements about when and where is 
safe to fly can be posted to a city’s website or 
delivered via an app or online map. (Full dis-
closure: AirMap, the company I co-founded, 
provides some of these services to cities). 

On the Regulatory Horizon:
While drone regulation evolves rapidly at 
the federal level, it also follows a clear time-
line of expected milestones.  Over the next 
three years, municipal lawyers should watch 
for three developments in drone law.

Flights over people: At the time of this 
writing, the FAA has yet to publish its rules 
for flight over people. In the spring of 2016, 
the FAA’s advisory rulemaking committee 
convened to discuss this issue and pub-
lication of the rules were expected to be 
announced before the end of 2016.  Shortly 
thereafter, on January 6, 2017, Michael 
Huerta, Administrator to the FAA, spoke 
at the Consumer Electronics Show (CES) 
in Las Vegas, and noted various safety and 
security concerns.  Those concerns specifi-
cally focused on the challenges law enforce-
ment faces in identifying who is operating 
a drone.  Those concerns postponed the 
publication of their rules.10    Despite the 
delay, Mr. Huerta confirmed his commit-
ment to advancing the rulemaking process 
for flight over people, working with both 
interagency partners and industry stakehold-
ers to “ensure drones can fly over people 
without sacrificing safety or security.”11

Earlier this year, I participated in a task 
force assembled by the FAA – MICRO 
ARC – that was asked to recommend 
regulations that would allow an unmanned 
aircraft to fly over people not involved in 
the aircraft’s operations. The drone manu-
facturers, operators, consensus standards 
organizations, researchers and academics 
on the task force suggested the following 
general recommendations (among others):

• Certain small drones should require 
no additional operational restrictions 
beyond Part 107

• Larger drones may require mitigation 
techniques and coordination with 
local authorities prior to flying over 
people

• To fly over crowds, the operation must 
be conducted in accordance with a 
documented risk mitigation plan

The proposed rules will be released soon, 

and municipalities may want to consider 
commenting on the rules to ensure their 
input is included.  Regardless of whether 
the FAA implements these regulations, 
the passage of new rules for flight over 
people will mean that flights in populated 
areas will become far more common, 
and will become a matter of concern for 
municipal attorneys.  

Beyond Visual Line of Sight (BVLOS):
While Part 107 currently requires 
flights to be within the visual line of 
sight of the operator, when we think of 
the not so distant future, beyond visual 
line of sight (BVLOS) operations will 
become the norm, not the exception 
to the rule. Currently, under limited 
circumstances, the FAA has begun to 
administer waivers for BVLOS op-
erations. On December 28, 2016, for 
example, the FAA approved a certifi-
cate of authorization for oversight of 
BVLOS operations at the Northern 
Plains UAV test site in North Dakota.12  
The FAA is currently operating on a 
timeline that will allow for regular BV-
LOS operations by 2020, with regular 
shorter range operations (where the op-
erator can’t see the drone, but can see 
the sky) as soon as 2018.  In short, the 
present ways in which municipalities 
think about drones will quickly give 
way to new technologies and newer, 
more permissive federal rules.  

                     *   *   *   *
As these regulatory milestones be-

come reality, drones will become more 
common and more important to cities 
and their citizens. Municipal attorneys 
will be responsible for crafting laws that 
protect residents, while ensuring that 
cities benefit from the contributions 
drones will make to our economy and 
society.  Fortunately, this is a perfect 
time for cities to act: the regulatory 
environment is becoming clearer, and 
the expansion of drone technology is 
only beginning. My advice to munici-
pal attorneys: for drones operated by 
residents, start with a common-sense 
and flexible ordinance that focuses on 
time, manner, and place restrictions and 
your city will be well-prepared to make 
the most of the drone opportunity.  
For more resources on how to craft 
an ordinance or for insights into how 
to create rules for drones operated by 

municipalities, feel free to contact me at 
greg@airmap.com. 
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that it constituted an establishment of reli-
gion and was coercive to non-Christians.  He 
further argued that, following his objections 
about the prayer policy, the Commissioners 
refused to consider his application to join the 
County’s Solid Waste Committee, despite 
the fact that he had already worked with the 
County on the subject of solid waste for more 
than three years. 

The district court held in favor of the 
County, finding that the Commissioners’ 
policy was merely a function of their own 
religious makeup, was not inconsistent with 
Town of Greece and did not constitute an 
establishment of Christianity. 

The Sixth Circuit disagreed.  It found that 
the County’s policy differed significantly from 
that of Marsh and Town of Greece in a crucial 
respect—the prayer givers were not clerics or 
volunteers from the community, they were the 
County’s own elected officials, who ensured 
that only Christian invocations would be 
heard at their meetings.  “To exclude prayers 
that Jackson County Commissioners did not 
want to hear, the Board of Commissioners 
forbade anyone but Commissioners from 
giving prayers. Excluding unwanted prayers is 
not a policy of nondiscrimination. Excluding 
unwanted prayers is discrimination.”

The Circuit also saw evidence of coer-
cion in that all members of the public were 
directed to stand and bow their heads as the 
Commissioner’s prayer was given, making it 
very obvious if any attendee did not follow 
suit.  And the fact that Bormuth was osten-
sibly passed over for a position for which he 
seemed eminently qualified only added to the 
suspicion that allegiance to Christianity (or 
not objecting thereto) was a de facto predicate 
for consideration by the Commissioners. 

DISSENT:  The dissent challenged the 
decision on the basis of the recent Fourth 
Circuit Lund v.  Rowan County opinion (up-
holding a North Carolina county’s practice 
which was very similar to the Jackson County 
Commissioners’ policy).  However, as the ma-
jority noted preemptively, the Fourth Circuit 
subsequently reheard Rowan County en banc, 
and the coercive behavior by Jackson County 
would distinguish it from Rowan County in 
any event.  (IMLA had questioned Rowan 
County in the November-December 2016 
Municipal Lawyer; a decision on the Fourth 
Circuit’s en banc rehearing in Rowan County 
is expected shortly).  
http://www.opn.ca6.uscourts.gov/opinions.
pdf/17a0036p-06.pdf
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he did not foresee the severity of the 
potential injury.”

The Court found the trial judge’s 
conclusion proper, and dismissed the Ap-
pellant’s argument. Next, the Appellant 
raised concern that the trial judge did not 
clearly articulate an appropriate standard 
of care it had to meet dispute conclud-
ing that the standard was not met. The 
Court disagreed; finding numerous 
examples of the trial judge outlining what 
the Appellant could have done to differ-
ently to avoid liability:

There were no instructional signs, no 
requirements to complete an easy trail or 
[a difficult trail]… no warning of serious 
injury, and no instruction on how to 
extricate oneself from the feature.

The Appellant challenged trial judge’s 
application of “but-for” test which 
concluded that the Appellant caused 
the Respondent’s injuries. The Court 
indicated that the Appellant could only 
succeed if it demonstrated that none of 
the causation conclusions could stand, 
which it could not do. The Court found 
that the trial judge’s conclusion that 
the Appellant breached its duty of care 
and but for that breach the Respondent 
would not have attempted the obstacle 
or sustained his injury. The trial judge 
found that the Respondent was not 
contributorily negligent and cannot be 
found liable for falling, as the risks were 
not obvious. The Appellant argued that 
the trial judge failed to broaden his 
view beyond the Respondent’s actions at-
tempting to avoid the accident instead of 
considering the Respondent’s decision 
to attempt the obstacle in the first place. 
The Court again disagreed, finding that 
it was reasonable for the trial judge to 
have that viewpoint as the trial judge 
had already concluded that the Appel-
lant breached its duty of care under 
s.3(1) of the Occupiers Liability Act. 

The Appellant also argued two other 
interpretations of the trial judge’s 
language during the trial to indicate 
contributory negligence on behalf of 
the Respondent. The Court dismissed 
both, stating that it was not prepared 
to accept that the interpretive language 
used during the trial amounts to a 
formal admission of some liability. The 
appeal was dismissed and the Respon-
dent was awarded $25,000 in costs.


