
 
C.A. No. 11-1245 

 
 

UNITED STATES COURT OF APPEALS 
FOR THE TWELFTH CIRCUIT 

 
 

STATE OF NEW UNION, 
 

     Appellant and Cross-Appellee, 
  

v. 
 

UNITED STATES, 
 

     Appellee and Cross-Appellant, 
 

v. 
STATE OF PROGRESS, 

 
   Appellee and Cross-Appellant.   

 
 

BRIEF FOR APPELLANT AND CROSS-APPELLEE 
     



QUESTIONS PRESENTED 
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4. Did the decision by the OMB not to allow the EPA to utilize its authority to veto the 

Section 404 permit issued by the COE violate the Clean Water Act? 
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STATEMENT OF JURISDICTION  
 

United States District Court for the District of New Union granted the United States 

Motion for Summary Judgment on June 2, 2011. Appellant, New Union, Appellee, United States 

and Appellee, Progress, have each filed a Notice of Appeal with the United States Court of 

Appeals for the Twelfth Circuit. This Court has jurisdiction under 28 U.S.C. §1331 and 5 U.S.C. 

§702 and ordered all parties on September 15, 2011 to brief all issues.   

CONSTITUTIONAL AND STATUTORY PROVISON 
 

This brief references Article III Section II of the United States Constitution, U.S. 

CONST. art. III, § 2, cl.1, and two pivotal sections of the Clean Water Act, 33 U.S.C. § 1344 and 
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33 U.S.C. §1342. It also references, 33 U.S.C. §1311, 33 U.S.C.§1362, 33 U.S.C. §1251, 28 

U.S.C. §1331 and 5 U.S.C. § 701.  

STANDARD OF REVIEW   
 

This is an appeal from the United States District Court for the District of New Union, 

which granted Summary Judgment for the United States. The District Court held that: New 

Union did not have standing; the COE had jurisdiction to issue a §404 permit because Lake 

Temp is a navigable water and the slurry is a fill material; and the OMB’s dispute resolution 

between the EPA and the COE did not violate the Clean Water Act. Interpretation of the federal 

statutes is subject to de novo review. Ornelas v. United States, 517 U.S. 690 (1996).  

STATEMENT OF THE CASE 
 

Lake Temp is located within the State of Progress. R. at 4. Water flows into Lake Temp 

from an eight hundred square mile watershed, from both Progress and New Union. Id. The 

Imhoff Aquifer underneath the lake is located within both the state of Progress and New Union. 

It is approximately 1,000 feet below ground. Id. Dale Bompers, resident of New Union, owns a 

ranch above a portion of the Imhoff Aquifer and could gain access to it with the permission of 

the state. Id.  

The Lake has historically been used for recreation. R. at 4.  Lake Temp functions as a 

stopover for ducks during migration season and is also used for bird watching. Id. Consequently, 

hundreds of duck hunters from Progress and beyond use Lake Temp for hunting, travel and 

recreation. Id.  Lake Temp is not isolated by a fence or any barrier. Id.  As a result of those 

frequenting the lake for recreation, there are tracks from rowboats and canoes left behind from a 

nearby road to Lake Temp. Id.  
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In 1952, Lake Temp became a part of a military reservation. R. at. 4.  Beyond posted 

signs warning of danger, the Department of Defense (“DOD”) has not taken any measures to 

restrict access to the lake. Id. The DOD seeks to construct a facility on the shore of Lake Temp 

to receive, prepare and release spent munitions. Id., Solids, including metals, will be ground and 

pulverized. Id. This material, along with semi-solids, will be introduced with water to create 

slurry, Id. The resulting slurry consists of materials included on the Clean Water Act (“CWA”) 

Section 311 hazardous substances list. Id. The slurry would then be discharged through a pipe on 

to the dry portions of Lake Temp. Id.    

The slurry will eventually raise the water level of Lake Temp by six feet and widen the 

lake by two square miles. R. at 4. Waters from the surrounding watershed will eventually refill 

all parts of Lake Temp. Id. In addition to pollutants discharged directly into the lakebed, 

circumstantial evidence indicates that the discharge of pollutants will result in contamination of 

the Imhoff Aquifer. R. at 6. It is unlikely that the DOD will give New Union permission needed 

to gather this supplemental evidence to show the extent of the contamination. Id. Although New 

Union has the burden of showing injury as a result of the DOD’s actions, the DOD has 

referenced this circumstantial evidence of injury in its Environmental Impact Statement (“EIS”). 

Id.    

The Army Corps Of Engineers (“COE”) issued a Section 404 permit to discharge the 

slurry as dredge or fill material. R. at 3. The Environmental Protection Agency (“EPA”) planned 

to use its authority to veto the COE permit. R. at. 9. The Office of Management and Budget 

(“OMB”) disallowed the EPA to utilize its authority. Id.  

Under 28 U.S.C. §1331 and 5 U.S.C. § 702, New Union petitioned for review from the 

United States District Court for the District of New Union grant of Summary Judgment for the 



 4 

United States. R. at 3. The District Court ruled that, New Union did not have standing; that the 

COE had jurisdiction to issue a Section 404 permit for the addition of fill to Lake Temp because 

Lake Temp is a navigable water and the slurry is a fill material; and that the OMB dispute 

resolution between EPA and the COE did not violate the CWA. R. at 10-11. 

New Union now appeals to the United States Court of Appeals for the Twelfth Circuit. R. 

at 1. New Union asserts that they have standing; that the EPA has authority to issue a permit for 

the slurry discharge because it is a pollutant under CWA Act Section 402 and because Lake 

Temp is a navigable water; and, the OMB exceeded its authority when it ordered the EPA not to 

veto the fill permit issued by the COE pursuant to Section 404. Id. The United States Court of 

Appeals for the Twelfth Circuit ordered New Union, the United States and Progress to file briefs 

on the issues in question. R at. 2. 

SUMMARY OF THE ARGUMENT 
 

The Supreme Court has historically held that states may meet Article III standing 

requirements and sue the federal government on behalf its sovereign and quasi-sovereign 

interests. Because states, like New Union, forfeit certain sovereign rights to be a part of the 

federal union, they are at a disadvantage if a harmful event occurs that prohibits their ability to 

act. For decades, citizens of New Union have historically used Lake Temp for recreational 

activities, hunting and bird watching. Lake Temp is also connected to the Imhoff Aquifer located 

in New Union.  Polluting Lake Temp will have an adverse effect on New Union’s groundwater 

in the aquifer. Circumstantial evidence has shown, and further evidence can illustrate the link 

between the DOD discharge of slurry into Lake Temp and the contamination of New Union 

groundwater. Courts have found that even minimal injury can be sufficient to meet the required 

injury for standing. Because the relief sought could potentially motivate the federal government 
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to discontinue the injury causing action, New Union meets more recent and lenient standing 

requirements.    

The District Court correctly determined Lake Temp is navigable water of the United 

States subject to CWA jurisdiction. Lake Temp is connected to a surrounding watershed and the 

Imhoff Aquifer. The aquifer is an expansive basin several hundred feet beneath the lake. 

Subsequently, the EPA issued a draft guidance document based upon the Supreme Court case 

law discussing navigable waters. The guidance document asserts that the CWA reaches more 

waters of the Untied States through a “watershed” approach when determining navigability. This 

broad interpretation and application of “waters of the United States” found within the EPA 

guidance document is supported by legislative intent behind the enactment of the CWA as well 

as the current Administration’s intention to preserve the nation’s waters.  

The District Court incorrectly held that the COE has jurisdiction to issue a Section 404 

permit for the discharge of the slurry into Lake Temp. Because the slurry is comprised of semi-

solid metals and hazardous pollutants, it is not fill or dredge material. Furthermore, an analysis of 

the COE’s interpretation of the Clean Water Act is impermissible. The District Court should 

have found that the EPA had jurisdiction to issue a Section 402 permit.  

The District Court was incorrect in determining that the OMB had authority to interfere 

in the EPA’s decision to veto the Section 404 permit issued by the COE. OMB violated the 

CWA as it acted in a manner contrary to congressional mandate. Furthermore, no executive order 

may revise or modify the intentions of Congress.   

For these reasons, this Court should affirm the District Court’s holding that Lake Temp is 

a navigable water of the United States under the CWA; reverse the District Court’s holding that 

New Union did not have standing to challenge the permit issued by the COE to the DOD, and 
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that the OMB violated the CWA when it resolved a dispute between the COE and the EPA 

determining that the COE had jurisdiction to issue a permit and the EPA did not.  

ARGUMENT  
 

I.  The Court Should Hold That New Union Has Standing In Its Sovereign Capacity As 
Owner And Regulator Of Groundwater In The State And In Its Parens Patriae Capacity 
As Protector Of Its Citizens Who Have An Interest Its Natural Resources.  
 

This court should find that New Union has standing because, in its sovereign and parens 

patriae capacities, New Union has an interest in preventing harm to the state and its citizens. 

Because New Union has surrendered some of its sovereign rights to be a member of the United 

States, New Union has no recourse beyond seeking relief against the federal government for 

actions that would be adverse to the state. Moreover, long established principles combined with 

the Court’s recent decision, Massachusetts v. EPA, allow for relaxed requirements for Article III 

standing for states to bring suit as states have different interests than those of ordinary citizens.  

A.  New Union Has Standing In Its Sovereign Capacity Because The Imhoff Aquifer Is 
Within The Borders Of New Union And The Groundwater From The Aquifer Would Be 
Adversely Affected By The Pollutants Emitted Into Lake Temp.  

 
New Union has standing in its sovereign capacity because it is able to meet the standing 

requirements provided by the United States Constitution. Article III Section II of the United 

States Constitution provides the requirements for standing. U.S. CONST. art. III, § 2, cl.1. Under 

the Constitution, it is required that the petitioner present evidence of an injury. Id. To meet 

Article III standing requirements, the injury must be “concrete, particularized, and actual or 

imminent; fairly traceable to the challenged action; and redressable by a favorable ruling.” Id.; 

Monsanto Co. v. Geertson Seed Farms, 130 S. Ct. 2743, 2752 (2010).  

Recently, the Supreme Court relaxed Article III requirements as applied to states seeking 

relief from the federal government. See, Massachusetts v. EPA, 549 U.S. 497, 518-520 (2007). 
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The Court acknowledged that the states have surrendered certain sovereign rights in order to be a 

state under the federal government. Id. at 519. Accordingly, to allow for the states to protect 

sovereign interests, a state is more readily able to seek relief in federal court to protect the health, 

welfare, and natural resources within its borders. Id. at 519-520. Pursuant to Massachusetts v. 

EPA, a state no longer has to firmly satisfy all of the standing elements. Id. at 520. Now, states 

may achieve Article III standing through evidencing a possibility that the requested relief will 

prompt action from the injuring party; the federal government.  

In Massachusetts v. EPA, the Court found relaxed standing is appropriate for a state in its 

sovereign capacity seeking relief under a federal environmental statute. Massachusetts v. EPA 

549 U.S. 497 (2007). Massachusetts sought regulation for green house pollution causing harm 

and the threat of future harm to the state and its citizens. Id. Evidence provided indicated that 

absent a regulation mitigating air pollution, the state and its citizens would continue to be 

injured, as well as, sustain future injury. Id. As a result of air pollution contributing to global 

warming, sea levels rose by several centimeters and began to erode the Massachusetts coastline, 

resulting in significant damage. Id. at 522. The injury specific to the Massachusetts coastline was 

enough to satisfy the sovereign state interest. Id. at 525. The Court concluded that the risk of 

harm to Massachusetts was actual and imminent. Id. at 520.  As long as the injury asserted is 

actual or imminent, the party has established the requisite injury in order to assert its right to 

standing. Id. at 519-520.  

Massachusetts also provided evidence of a traceable injury to assert its right to protect its 

sovereign interests and therefore complied with the evidence of injury requirement to meet 

Article III standing. Massachusetts, 549 U.S. at 519. Moreover, in a case of similar injury, Public 

Interest Research Group of New Jersey, Inc. v. New Jersey Expressway Authority, 822 F.Supp. 
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174 (D.N.J.1992), a fairly traceable injury was found where a permit holder’s discharge of 

pollutants were emitted into a wetland area that had a groundwater connection to a lake. In 

Public Interest, the court found the evidence of injury was sufficient to establish standing to 

bring suit under the federal Water Pollution Control Act. Id at 182.   

Similarly, New Union has standing based upon a traceable injury to the Imhoff Aquifer 

and groundwater within New Union. Circumstantial evidence provided by New Union indicates 

the potential for a fairly traceable harm that will occur when the permit causing action, the 

emission of slurry in to Lake Temp, begins. Because the land between the lakebed and the 

aquifer is primarily unconsolidated alluvial fill, evidence indicates that contaminated water from 

the permitted activity will enter the New Union through the Imhoff Aquifer. R. at 5. The direct 

contamination of Lake Temp will most likely result contamination of New Union’s groundwater. 

Id. Although, New Union has been unable to prove specific statistic pertaining to the timing and 

extent of the injury, without permission from the DOD, New Union will not be able to conduct 

further discovery into their overall concentration of pollution of its groundwater. Id. at 6. This 

should not make the state’s interest in protecting their resources from environmental harm any 

less important.  

Other Circuits have found that the size of the injury is critical to the standing analysis. To 

confer Article III standing, the injury does not need to be large. LaFleur v. Whitman, 300 F.3d 

256 (2d Cir. 2002). Moreover, even a small injury may suffice for standing. Id. See Sierra Club 

v. Franklin County Power of Illinois, LLC, 546 F.3d 918, 925 (7th Cir. 2008) (Stating that likely 

exposure to pollutants is more than enough to show harm even if the pollution level does not 

exceed national limits for pollution). Accordingly, if the injury is considered minimal in this 
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case, that should not deter the court from finding it sufficient to meet Massachusetts v. EPA  

standards.  

Furthermore, New Union is able to meet the stricter Article III standing requirements as it 

is able to show evidence of injury, circumstantial evidence linking the injury to the challenged 

action, and proof that the injury is redressable upon result of a favorable court decision. In 

Massachusetts v. EPA, the Court found that there was a “substantial likelihood” that the judicial 

relief requested would prompt the EPA to take steps to reduce the risk. Massachusetts v. EPA, 

549 U.S. at 519-520.  In the instant case, New Union is able to show that the requested relief will 

potentially prompt the injury causing party, the COE, to reconsider their harmful decision. The 

Section 404 permit allows the DOD to fill Lake Temp with chemical compounds. R. at 4. If this 

court were to revoke the COE’s Section 404 permit, the DOD would not be permitted to dredge 

or fill Lake Temp with the slurry, therefore relieving New Union groundwater from the 

pollutants from Lake Temp. Therefore, Article III standing requirements can be shown, as a 

favorable court decision could redress the injury to New Union.  

Lastly, the DOD had the circumstantial evidence about the potential contamination of 

New Union groundwater, but did not seek reasonable alternatives to avert pollution of the State’s 

natural resources during their research for the EIS. New Union presented the connection between 

Lake Temp and the Imhoff Aquifer and wished to install and operate wells to collect the data that 

would provide further understanding of the extent of pollution from the DOD slurry emissions, 

but were prohibited from doing so without the DOD’s approval. Id. at 6. The DOD has been 

aware of New Union’s desire to seek this information but has done nothing to appease New 

Union. Id. In 'Ilio'ulaokalani Coal. v. Rumsfeld, 464 F.3d 1083 (9th Cir. 2006), the Ninth Circuit 

remanded a case because the Army was required to prepare a supplemental site-specific 
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environmental impact statement because the Army violated NEPA by not considering 

alternatives. An EIS must describe and analyze alternatives to the proposed action and the party 

proposing the action must look at every reasonable alternative within range. 42 U.S.C.§ 

4332(2)(C); 40 C.F.R. § 1502.14. New Union asserts that the DOD could have done more to 

investigate the circumstantial evidence provided by New Union that shows the connection 

between Lake Temp and the Imhoff Aquifer and could have considered other alternatives that 

would not harm the state. Therefore, without the opportunity to bring suit to reverse the 

permitted activity, New Union is left without recourse for the potential negative effects to its 

natural resources that the DOD was originally aware of. Id. at 6. 

In sum, because New Union, as a sovereign state, is able to assert the requirements of 

standing provided by Massachusetts v. EPA, as well as the traditional requirements for standing, 

the court should allow the state to bring the suit to challenge the Section 404 permit. The court 

should also take into consideration New Union’s lack of recourse in order to protect its resources 

from outside pollution. Because the state is also able to circumstantially link pollution emissions 

to Lake Temp and its traveling water to the Imhoff Aquifer, the state is able to show the requisite 

causation. Moreover, the particular harm will be redressed if the DOD is unable to emit the 

polluted slurry into Lake Temp. In order to assert its interests in protecting its environment, New 

Union should be allowed to object to the permit in this court.  

 B. New Union Has Standing In A Parens Patriae Capacity Because It Asserts Quasi-
Sovereign Interests Historically Reserved By The States To Justify A Suit Against The 
Federal Government.   

 
Parens patriae is an another way a state may establish standing to bring a suit on behalf 

of the welfare of their citizens and resources.  Massachusetts v. EPA, 549 U.S. 497, 519-520 

(2007); Georgia v. Tennessee Copper Co., 206 U.S. 230, 237 (1907). A state may sue another 
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party in its parens patriae capacity based on quasi-sovereign interests. Alfred L. Snapp & Son, 

Inc. v. Puerto Rico ex rel. Barez, 458 U.S. 592, 603 (1982). The Court has yet to provide an 

“exhaustive formal definition” or a “definite list of qualifying interests” to find parens patriae 

standing. Id. at 607. But, the Court has asserted that states with quasi-sovereign interests are 

entitled to assert a claim against the government.  Massachusetts v. EPA, 549 U.S. 497, 519-520 

(2007); Georgia v. Tennessee Copper Co., 206 U.S. 230, 237 (1907).   

Prior decisions have noted that states do not have parens patriae standing to bring an 

action against the federal government. Alfred L. Snapp & Son, Inc. v. Puerto Rico, 458 U.S. 592, 

609 (1982) But, courts have found that language to be dicta and not binding precedent. 

Connecticut v. U.S. Dep't of Commerce, 369 F. Supp. 2d 237, 245 n.8 (D. Conn. 2005). 

Moreover, courts have further ruled that a state is allowed to bring suit under parens patriae 

against the federal government. See Kansas v. United States, 748 F. Supp. 797, 802 (D. Kan. 

1990) (allowing a state to bring parens patriae suit against the federal government); See Abrams 

v. Heckler, 582 F. Supp. 1155, 1159-60 (S.D.N.Y. 1984) (allowing a state to bring parens 

patriae suit against the federal government).  

The principles and precedent of parens patriae standing have been a part of United 

States’ history for over 100 years. In the early 20th century, parens patriae standing was asserted 

based upon state’s interest in the health and welfare of its citizens, as well as, a method to secure 

and safeguard the state’s natural resources. Georgia v. Tennessee Copper Co., 206 U.S. 230, 237 

(1907). In Tennessee Copper, the Court noted that the state’s basis for filing suit was for an 

injury to its quasi-sovereign interests. Id. The Court held that, “in [parens patriae] capacity the 

State has an interest independent of and behind the titles of its citizens, in all the earth and air 

within its domain. It has the last word as to whether its mountains shall be stripped of their 
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forests and its inhabitants shall breathe pure air." Id. Although very little of the adversely 

affected land was within the state’s borders, the Court found that standing existed based upon the 

quasi-sovereign interest of the state in protecting its land, natural resources and health of its 

citizens. Id. at 238-239. The Court was satisfied that the pollution caused and threatened injury 

on such a “considerable scale” that it was sufficient to meet the requirements. Id. The Court later 

relied heavily on Tennessee Copper’s reasoning to hold Iowa’s interest in the condition of a lake 

was sufficient for standing to bring suit against the drainage of the lake. Marshall Dental Mfg. 

Co. v. State of Iowa, 226 U.S. 460 (1913). 

More recently, in Nebraska v. Wyoming, 515 U.S. 1, 20 (1995) the Court held that a state 

had standing to bring a cross-claim against the United States, “to vindicate its ‘quasi-sovereign’ 

interests.” Moreover, in West Virginia v. EPA, 362 F.3d 861, 868 (D.C. Cir. 2004) the District 

Court held that a state has standing to sue where an insufficient action injures the state. Relying 

on the Court’s history of parens patriae standing, most recently, the Court in Massachusetts v. 

E.P.A., readily found standing pursuant to the principles of parens patriae.   

Moreover, using parens patriae principles, the court in Massachusetts decided that a state 

deserved “special solicitude” in regular standing analysis because it asserted “quasi-sovereign” 

interests. Massachusetts v. EPA, 497 U.S. at 519-529. Parens patriae is consistent with the 

purpose of standing which is to assert “a concrete factual context conducive to a realistic 

appreciation of the consequences of judicial action.” Id. at 518.  

Here, New Union, as a state, can assert an injury that the slurry deposits into Lake Temp 

will adversely affect New Union’s citizen interests in the groundwater in the Imhoff Aquifer. R. 

at 4. Specifically, Dale Bompers, a resident of New Union, has access to the groundwater from 

the aquifer directly linked to Lake Temp on his ranch property. R. at 4.  He claims the value of 
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his ranch will be diminished if the Imhoff Aquifer below his ranch is contaminated by the 

permitted discharge. R. at 6. Without the ability to sue under its quasi-sovereign interests, New 

Union would have no recourse in protecting its citizens, like Dale Bompers, and its resources 

from outside pollutants being emitted into the Lake Temp that may be transferred through the 

aquifer. 

Furthermore, New Union, like all states, relies on government and its agencies to protect 

its interests because it surrendered rights to the federal government upon joining the Union.  

Even if New Union were to pass state regulation protecting against pollutant emissions in 

groundwater, the federal permit issued to the DOD may preempt the state law that protects quasi-

sovereign rights. In cases as such, there is no other recourse besides filing suit against the 

government so the state may object to adverse actions that harm the state, its citizens and the use 

of resources. See Alfred L. Snapp & Son, Inc. v. Puerto Rico ex rel. Barez, 458 U.S. 592 (1982) 

and Georgia v. Tenn. Copper Co., 206 U.S. 230 (1907) (affirming states’ forfeiture of quasi-

sovereign rights). As it is New Union’s only recourse against harm to its citizen’s resources, the 

court should allow for the state to assert its interests by finding standing for their suit. 

Lastly, besides upholding standing for the environmental impact on the state and its 

citizens, standing has been issued where a party has an interest in the recreational use of water 

where action would adversely affect the water quality over time. In Pamlico-Tar River 

Foundation v. U.S. Army Corps of Engineers, 329 F.Supp.2d 600 (E.D.N.C.2004), the petitioner 

was found to have standing under the Clean Water Act to challenge the COE’s decision to issue 

the permit to discharge of materials into waters that was used regularly for boating, sailing, 

fishing, and duck hunting because the action allowed under the permit would have long-term 

adverse water quality impacts.   
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Since the DOD has not presented a way to contain the pollution within Lake Temp that 

will not infiltrate into the Imhoff Aquifer within New Union, the state should be allowed to file 

suit as its only remaining remedy to curb this pollution within its borders. Water pollution within 

the aquifer occurs several feet below the lake and is not something that can be stopped by way of 

a blockade that borders the two states. R. at.4. Therefore, New Union should be able to bring 

actions on behalf of their harmed citizens to enforce the interests of the state and have the permit 

rescinded to limit the adverse affects on New Union. Here, the permitted discharge into Lake 

Temp will not only affect the ground water of New Union citizens through the Imhoff Aquifer, 

but the altering of the lake itself may affect citizen’s timeless hobbies of hunting and canoeing on 

the lake. R. at 4. It is well known that patrons of the lake continue to access it by dragging their 

boats across the highway and onto the lake. Id. By filling the lake, the lake’s physical appearance 

will become altered and may inevitably change access to the lake for New Union citizens.    

Because New Union either as a sovereign state or acting within its parens patriae 

capacity for the benefit of its citizen, seeks review of the petition for an action that will cause 

pollution to adversely affect the interests of the state and its citizens, the court should find 

standing and allow for the permit to be found invalid.  

II. The District Court Properly Ruled That A Permit Must Be Issued To Discharge Slurry 
Into Lake Temp because Lake Temp is Navigable Water under Clean Water Act.  
 

The District Court properly held that, a permit is required to discharge slurry into Lake 

Temp as it is navigable water of the United States. Section 404 of the Clean Water Act prohibits 

discharge of any dredge or fill material into a navigable water without a permit issued by the 

COE. 33 U.S.C. §1344 (2011). Because the DOD is discharging pollutants from a point source 

into a navigable water of the United States, Lake Temp, the discharge must be permitted. Upon 

analysis of Supreme Court precedent, the District Court properly determined that Lake Temp is a 
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navigable water. Furthermore, the legislative intent of Congress in drafting the CWA, as well as 

an EPA Draft Guidance Document, support a broad interpretation of “waters of the United 

States” so that many of the nation’s waters may be protected from pollution. 

 The federal government, has jurisdiction to regulate water through the Clean Water Act 

when, there is a discharge of a pollutant, from a point source, into “waters of the United States.” 

33 U.S.C.A. § 1362(7) (2011).  The CWA addresses effluent discharge into water by stating that, 

“[e]xcept as in compliance with this section and sections 1312, 1316, 1317, 1328, 1342, and 

1344 of this title, the discharge of any pollutant by any person shall be unlawful.”  33 U.S.C. § 

1311 (2011). Essentially, §33 U.S.C. 1311 requires that a point source discharge of pollutants to 

waters of the United States entail a permit. Id. A point source is defined as “any discernible, 

confined and discrete conveyance, including, but not limited to any pipe…or vessel, or other 

floating craft, form which pollutants are or may be discharged. 33 U.S.C.A. § 1362(14)(2011). It 

is not disputed in this matter that the pipe used to distribute the slurry is a point source pursuant 

to this definition. For the CWA to apply, the water must be navigable. 33 U.S.C. 

§1362(7)(2011); 33 U.S.C. §1251(2011).  The issue in dispute here is whether Lake Temp is a 

navigable water subject to CWA jurisdiction.  

A. Under The Scope Of Rapanos, Lake Temp Should Not Be Excluded As A Non-Navigable 
Water Because It Is Relatively Permanent.  

 Lake Temp is within the bodies of water that have traditionally been held to be navigable 

water.  The Supreme Court directly addressed the matter of what may constitute waters of the 

United States in Rapanos v. United States, 547 U.S. 715 (2006). The State of Progress 

improperly argues that because Rapanos held that, “waters of the United States” did not include 

channels in which water flows intermittently, that Lake Temp is not a navigable water. R. at 7.  

However, the Court did not hold that all intermittent water is categorically not navigable water. 
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The plurality in Rapanos held that beyond traditional navigable waters like oceans, navigable 

waters under the Clean Water Act include only “relatively permanent, standing or flowing bodies 

of water.” Id. at 732. The Court continues by suggesting that a “relatively permanent” body of 

water is meant to include rivers, lakes, oceans or any body of water that forms a geographic 

feature. Id. at 733. The term “navigable waters” does not necessarily exclude streams, rivers, or 

lakes that might dry up in extraordinary circumstances. Id. at 732-733. The Court further 

discusses that, by describing “waters” as “relatively permanent,” it does not necessarily exclude 

certain bodies of water that on occasion dry, much like that of Lake Temp which dries every five 

years.  Rapanos v. U.S., 547 U.S. 715, 733 (2006) (footnote 5). Pursuant to Rapanos, Lake Temp 

is relatively permanent water. The Court stated in their explanatory footnote that, “even seasonal 

rivers aren’t necessarily excluded as being “relatively permanent.” Id.  

 Accordingly, Lake Temp is a “relatively permanent” body of water. Lake Temp is an oval 

shaped body of water that is up to three miles wide and nine miles long during the rainy seasons 

in wet years. R. at 3-4. Approximately one out of five years the lake dries up, but, during the wet 

season, waters fill the lake from the surrounding watershed. Id. Circumstantial evidence has 

shown, that Lake Temp can reach New Union through the Imhoff Aquifer because land between 

the two bodies of water is primarily unconsolidated alluvial fill. Id. at 4-5.  The Lake and its 

surrounding watershed has been a permanent fixture in the region. Id. at 4. This can be noticed 

through generations of hunters and bird watchers who have used the lake for recreation. Id. at 4. 

Just because the lake may dry on occasion, it is not necessarily excluded from the Rapanos 

understanding of “relatively permanent.” Because Lake Temp and its surrounding watershed 

have been a primarily permanent feature of its environment, it should be considered a navigable 

water for purposes of establishing CWA jurisdiction.  



 17 

B. Lake Temp Is Distinguishable From The Intermittent Pond Found To Be Non-Navigable 
In SWANCCC Because Lake Temp Is Not An Isolated Body of Water.  

 
This Court should uphold the District Court’s decision that Lake Temp is navigable water 

because the Lake is more than an isolated body of water. Progress’ position that Lake Temp is 

not a “water of the United States” subject to the jurisdiction of the CWA and therefore does not 

require either a Section 402 or Section 404 permit to legally discharge into Lake Temp, is 

incorrect. Progress asserts that Lake Temp is much like the intermittent pond in Solid Waste 

Authority of Northern Cook County v. U.S. Army Corps of Engineers (“SWANCC”), 531 

U.S.159 (2001); R. at 7. The fact that the water in SWANCC was completely isolated was 

determinative to the Court’s decision that the water was not navigable. Id. at 170-172. Lake 

Temp is easily distinguishable from the body of water addressed in SWANCC because it is 

included in a larger watershed and is able to infiltrate the Imhoff Aquifer. R. at 3-5. 

In SWANCC, numerous municipalities wished to fill several isolated ponds that 

developed as a part of a solid waste disposal site. Solid Waste Authority of Northern Cook 

County v. U.S. Army Corps of Engineers (“SWANCC”), 531 U.S.159, 163 (2001).  The 

municipalities contacted the COE to determine whether a Section 404 permit would be necessary 

since they wished to fill in some of the ponds. Id. The COE determined that the “migratory bird 

rule” applied to the intermittent and isolated ponds because the ponds were a habitat to migrating 

birds and therefore refused to issue a fill permit to the municipalities. Id. at 164. In SWANCC, the 

bodies of water were typically no more than an acre large in surface water and a few inches to a 

few feet deep. Id. at 163. Moreover, the waters in SWANCC were completely isolated and had no 

connection to navigable waters. Id. The migratory bird rule allowed water to be categorized as 

navigable if migratory birds used the water as a habitat during their interstate migration. The 

Court in SWANCC overturned the migratory bird rule and determined the water was intermittent 
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and not navigable. Id. at 167. Accordingly, no permit was required to discharge into the isolated 

ponds.   

The District Court was correct in determining that, “[t]he size and use in interstate 

commerce of Lake Temp differ greatly from the size and use of the ponds in SWANCC.” Id. at  

7. But, more importantly, Lake Temp is vastly different from the body of water in SWANCC 

because it, in itself, is not an isolated body. The lake is a part of a larger watershed and has the 

ability to connect with the Imhoff Aquifer. Id. at 3-4.  The surface water of Lake Temp and the 

attached groundwater of the Imhoff Aquifer cover several square miles.  R. at 3-4. 

Differentiating further from the pond in SWANCC, Lake Temp is not merely a stop for migratory 

birds; it has been an intricate part to the local environment. Id. at 4-5. For over a hundred years, 

hunters have hunted from the shores of the lake and have also hunted from boats and canoes on 

the lake and row or paddle across it to hunt form the shore on the opposite of the highway. R. at 

4. Accordingly, this court should affirm the District Court’s determination that Lake Temp is 

subject to CWA jurisdiction as it is a navigable water that connects to a watershed and aquifer as 

well as supports interstate activities. 

C. EPA and COE’s Draft Guidance Document Providing Assistance As To What 
Constitutes Navigable Waters Of The United States Pursuant To Rapanos and SWANCC 
Further Supports Lake Temp Is Navigable Water Subject To CWA Jurisdiction. 

 
The EPA recently expressed a desire to clarify the interpretation of waters of the United 

States to reflect the current administration’s goal of protecting the environment. Draft Guidance 

on Identifying Waters Protected by the Clean Water Act (“Guidance Document”), (April 2011). 

The Guidance Document provides assistance in interpreting the Supreme Court decisions 

discussing navigable water in both SWANCC and Rapanos. The Guidance Document clarifies 

how the EPA and COE understand existing requirements of the CWA and the agencies' 
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implementing regulations. Moreover, the Guidance Document aims to reflect the overall 

objective of the Clean Water Act sustained by Congress, which is to, “to restore and maintain the 

chemical, physical, and biological integrity of the Nation's waters.” 33 U.S.C. § 1251(2011). The 

EPA as well as the COE are responsible in upholding this purpose in their decisions to issue 

permits that affect waters of the United States.  

In both in SWANCC and Rapanos, the Court affirms that regulatory governmental 

agencies should assert jurisdiction over waters that have a significant nexus to navigable waters 

or interstate waters pursuant to the goals of the CWA. Rapanos v. United States, 547 U.S. 715, 

717 (2006).  The Guidance Document goes further by suggesting that the nexus is present, if the 

water, “either alone or in combination with similarly situated waters in the region, significantly 

affect[s] the chemical, physical, or biological integrity of the traditional navigable waters or 

interstate waters.” Guidance Document, 7.  The EPA looks to extend the scope of the nexus 

requirement to any “waters in the region” if they fall within “similarly situated” waters. Lake 

Temp is similarly situated to the watershed and within the scope of the Guidance Document’s 

interpretation of navigable water.  

Pursuant to the EPA proposed guidance principles, a significant nexus exists between 

Lake Temp, the 800 square mile interstate watershed and the Imhoff Aquifer. The lake holds 

surface water and runoff from the surrounding mountains as its connection to the greater 

watershed. Id. at 4. Moreover, the land between the lake and the aquifer is made of alluvial fill, 

thus making it susceptible to infiltration. Id. at 5. Therefore, the waters of this region, the overall 

watershed, the lake and the aquifer are similarly situated as one may penetrate the next. 

Furthermore, the Lake performs, “critical functions related to the integrity of other waters-such 

as pollutant trapping, flood control, and runoff storage,” and thus any alteration of its shape and 
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depth can affect the similarly situated waters.  33 CFR § 320.4(b)(2)(2011); See Rapanos v. 

United States, 547 U.S. 715, 717 (2006). By allowing fill to alter the lake making it two square 

miles larger and over six feet deeper, the new flow of water through the watershed puts the 

surrounding watershed at risk. Id. at 4. Accordingly, because of the significant impact to Lake 

Temp and the surrounding impact to the overall watershed and aquifer, the CWA should apply to 

Lake Temp and this Court should take into account the effect on Lake Temp as well as its 

similarly situated waters in order to reject the COE permit.  

D. Legislative History Supports A Broad Interpretation of Waters Of The United States 
Protected Under The Clean Water Act.  

 
Legislative intent indicates a broad interpretation of navigable water. Congress indicated 

in its Conference Report that,“[t]he conferees fully intend that the term ‘navigable waters' be 

given the broadest constitutional interpretation....” therefore affirming the overall interest in 

protecting the environment in accordance with 33 U.S.C. §1251. S. Rep. No. 1236, at 3668 

(1972) reprinted in 1973 A Legislative History of the Water Pollution Control Act Amendments 

of 1972, 372; See also H.R.Rep. No. 911, 92d Cong., 2d Sess. 131 (containing identical 

language); United States v. Pozsgai, 999 F.2d 719, 726 (3d Cir. 1993). Moreover, the comments 

by one, Congressman Dingell, went further to suggest that the term was broadly defined so that 

“navigable waters” means “all 'the waters of the United States' in a geographical sense,” and not 

“navigable waters of the United States' in the technical sense as we sometimes see in some 

laws.” 118 Cong. Rec. 9124–9125 (Oct 4, 1972) (remarks of Rep. Dingell). 

The Third Circuit conducted a thorough analysis of the legislative intent of Congress with 

respective to what types of waters should be subject to jurisdiction of the CWA to determine a 

broad scope of the definition. Most importantly, the court notes: 
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In so defining the term “navigable waters,” Congress expressed a clear intent “to 
repudiate limits that had been placed on federal regulations by earlier water pollution 
control statutes and to exercise its powers under the Commerce Clause to regulate at least 
some waters that would not be deemed ‘navigable’ under the classical understanding of 
that term.”  

 
United States v. Pozsgai, 999 F.2d 719, 724 (3d Cir. 1993) (internal citations omitted). 

 In Pozgai, the Third Circuit affirmed an injunction against defendants for violating the 

CWA by dumping materials on their property without a permit after they was advised that it was 

a wetland. Id. at 722. In its discussion, the Third Circuit affirms that the legislative history of 

Congress demonstrates significant “breadth of the term ‘navigable waters.’” Id. at 726. Pursuant 

to the legislative history indicating a broad interpretation of “navigable water,” this Court should 

affirm the District Court’s decision that Lake Temp is a navigable water.  

III. The District Court Erred In Holding That The COE Had Authority To Issue A Permit 
For The Discharge Of Fill Or Dredge Material Under CWA Section 404, 33 U.S.C. § 1344.   
 

The permit to discharge slurry into Lake Temp must be issued by the Administrator of 

the EPA pursuant to the authority to issue permits for the discharge of pollutants under the CWA 

Section 402, 33 U.S.C. § 1342, rather than the COE under Section 404, 33 U.S.C. §1344. The 

District Court erred in holding that the COE had authority to permit the discharge of slurry into 

Lake Temp under Section 404 of the CWA. The District Court improperly determined that the 

instant case is factually analogous to Coeur Alaska, Inc. v. Se. Alaska Conservation Council; 

therefore, the COE, not the EPA has authority to issue a permit. In holding the instant case is 

analogous to Coeur, the District Court failed to consider critical differences between the makeup 

of the discharge sought to be permitted and the functions of the relevant bodies of water.  

A. EPA Has The Authority To Issue A Permit For The Discharge Into Lake Temp Under 
Section 402, 33 U.S.C. § 1342 As The Slurry Consists Of Pollutants.  

The COE lacks jurisdiction to issue a permit under Section 404 of the CWA because the 

discharge is a pollutant consisting of hazardous material rather than fill material. Section 402 is 
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administered by the EPA and authorizes permits for the discharge of pollutants into navigable 

waters. 33 U.S.C. § 1342 (2011). Section 404 of the CWA is administered by the COE and 

authorizes permits for the discharge of dredge or fill material into navigable waters. 33 U.S.C § 

1344 (2011). There is overlapping jurisdiction under the CWA if the material sought to be 

discharged meets the definition of both a “pollutant” and “fill or dredge” material.  

i. Pursuant To The Supreme Court Decision In Coeur, Authorization To Permit Under 
Section 402 And Section 404 Is Mutually exclusive; The Instant Case Is Distinguishable 
From Coeur And Therefore A Section 402 Permit Is Required.  

 
In 2009, the Court examined the apparent overlap of CWA jurisdiction between Section 

402 and 404. See Coeur Alaska, Inc. v. Se. Alaska Conservation Council, 557 U.S. 261, 129 

S.Ct. 2458 (2009). In Coeur, the Court determined the relationship between the two permitting 

schemes is mutually exclusive. Id. at 2460. The Court made this determination based upon a two-

step analysis. Id. at 2467. First, the Court answered the question of which agency had the 

authority to consider whether to permit the slurry discharge. Id. The Court examined the 

following statutory language: 

“Except as provided in…[CWA §404, 33. U.S.C.§1344], the Administrator may…issue a 
permit for the discharge of any pollutant,…notwithstanding [CWA § 301(a), 33 U.S.C. § 
1311(a) ], upon condition that such discharge will meet either (A) all applicable 
requirements under [CWA § 301, 33 U.S.C. § 1311(a); CWA § 302, 33 U.S.C. § 1312; 
CWA § 306, 33 U.S.C. § 1316; CWA § 307, 33 U.S.C. § 1317; CWA § 308, 33 U.S.C. § 
318; CWA § 403, 33 U.S.C. § 1343], or (B) prior to the taking of necessary 
implementing actions relating to all such requirements, such conditions as the 
Administrator determines are necessary to carry out the provisions of this chapter. 
33 U.S.C. §1342 (a)(1)” 

Id. at 2467(emphasis in the original).  

The Court relied upon the limiting language in Section 402 to determine that the two 

sections of the CWA give authority to permit in a mutually exclusive manner. Coeur, 129 S.Ct. 

at 2467. Authority under Section 404 is the controlling inquiry. Id. The relationship between the 

two statutes and apparent overlap of authority to permit “fill material” that is also a pollutant is 
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“best understood to provide that if the [COE] has the authority to issue a permit for a discharge 

under §404, then the EPA lacks authority to do so under §402.” Id.  Essentially, if a permit is 

authorized by Section 404 to discharge fill material it is disallowed under Section 402.  

Second, the Court determined if the COE had the authority to issue a permit under 

Section 404. Coeur,129 S.Ct. at 2469. Whether the EPA is the proper agency to regulate slurry 

discharge is dependent upon whether the COE has the authority to permit; if so, than the EPA 

does not have authority. Id. The Court relied upon the regulatory definition of “fill” as material 

that “has the effect of changing the bottom elevation” to conclude that the COE had authority to 

permit under Section 404. Id. at 2468; 40 CFR § 232.2 (2008). Consequently, the EPA could not 

authorize the permit. Coeur, 129 S.Ct. at 2468.  

The instant case is distinguishable from Coeur. New Union disputes the slurry is dredge 

or fill material. In Coeur, the Southeast Alaska Conservation Council (“SEACC”) challenged a 

Section 404 dredge and fill permit for the discharge of mine tailings into a lake. Coeur, 129 S.Ct. 

at 2464. The material in Coeur was simply fill material made up of crushed rock. Id. at 2468. 

This distinguishes the instant case from Coeur because here the discharge consists of hazardous 

chemicals and metals; more than just crushed rock.  R. at. 4. Based on the regulatory definition 

of fill material, the parties in Coeur conceded that the slurry was fill material. Coeur, 129 S.Ct. at 

2468. SEACC challenged the COE’s authority to issue a permit pursuant to Section 404 based on 

an assertion that the discharge material was subject to new source performance standards under 

the EPA. Id. Importantly, SEACC did not dispute or challenge the categorization of the slurry as 

fill material. Id. The Court acknowledges this factor in determining that the COE had the proper 

authority to permit. Id.  
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Furthermore, SEACC expressed concern that harmful material such as trash or feces 

could be construed as fill material under a liberal interpretation of dredge or fill. Coeur, 129 

S.Ct. at 2468 The Court acknowledged if  “extreme circumstances” were to occur, the new fill 

could be challenged as an unreasonable interpretation of fill material by the COE. Id. New Union 

now challenges the categorization of the slurry as dredge or fill material as an unreasonable 

interpretation by the COE. 

ii. Congressional Intent Clearly Supports Permitting of the Slurry As Authorized By The 
EPA And The COE’s Interpretation Of Congressional Intent Is Impermissible. 

 
Congressional intent is unambiguous and consistent with New Union’s position that the 

discharge sought to be permitted should be authorized as pollutants under Section 402. The 

slurry discharge is made by the DOD through emptying munitions of liquid, semi-solid and 

granular contents mixed with chemicals. R. at 4.The remaining solids, primarily metals, will be 

ground and pulverized and introduced to water to make a slurry. Id. The purpose of mixing and 

pulverizing the solid material is to ensure that the slurry is “not explosive.” Id.  

Furthermore, the slurry consists of hazardous substances as listed in Section 311 of 33 

U.S.C. § 1321(2011). R. at 4. Section 311 requires that the, “[a]dministrator shall develop, 

promulgate, and revise as may be appropriate, regulations designating as hazardous 

substances,…elements and compounds which, when discharged in any quantity into or upon the 

navigable waters of the United States or adjoining shorelines or the waters of the contiguous 

zone…present an imminent and substantial danger to the public health or welfare, including, but 

not limited to, fish, shellfish, wildlife, shorelines, and beaches.” 33 U.S.C. § 1321 (2011). 

Hazardous substances must meet a high standard for permitting. A Chevron analysis illustrates 

that the COE’s interpretation of Section 404 is impermissible.   
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The United States Supreme Court created a well-established test to determine whether an 

agency has exceeded it congressional mandate and authority. Chevron v. National Resources 

Defense Council, Inc. 467 U.S. 837 (1984). The Chevron test sets forth the procedure for 

determining whether to grant deference to a government agency's interpretation of a statute that it 

administers. Id. at 841-843.The Chevron test is a two-step process articulated by the Court as 

follows: 

“When a court reviews an agency’s construction of the statute which it administers, it is 
confronted with two questions, First, always, is the question whether Congress has 
directly spoken to the precise question at issue. If the intent of Congress is clear, that is 
the end of the matter; for the court, as well as the agency, must give effect to the 
unambiguously expressed intent of Congress. If, however, the court determines Congress 
has not directly addressed the precise question at issue, the court does not simply impose 
its own construction on the statute, as would be necessary in the absence of an 
administrative interpretation. Rather, if the statute is silent or ambiguous with respect to 
the specific issue, the question for the court is whether the agency’s answer is based on a 
permissible construction of the statute.”  
 
Id. at 841-843. 
 

  First, the court must determine whether Congress has directly addressed the issue in 

unambiguous statutory terms. Chevron, 467 U.S. at 841-843. If so, the statute controls. Id. If not, 

the court must decide whether the agency’s answer is based upon a permissible construction of 

the statue. Id. Congress did not directly answer whether hazardous or semi-solid waste materials 

should be permitted under authority to discharge pollutants pursuant to Section 402 or authority 

to discharge dredge and fill under Section 404.   

Congressional intent supports that a permit to discharge slurry consisting of hazardous 

and semi-solid waste materials must be permitted by the EPA as a pollutant. In furtherance of the 

goal to restore and maintain the “chemical, physical and biological integrity of the Nation’s 

Waters,” Congress drafted the CWA to prohibit the discharge of any pollutant into navigable 

waters of the United States without a permit. 33 U.S.C. §1251(2011); See, 33 U.S.C. §§ 
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1311(a)(2011), 1342(2011). As mandated by CWA, the EPA is authorized to regulate and permit 

the discharge of “pollutants.” 33 U.S.C. § 1342(2011). Section 402 establishes the National 

Pollutant Discharge Elimination System (“NPDES”) permit program to control water pollution 

through regulation of discharge of pollutants from point sources into navigable waters. Pollutant 

is defined in the CWA as “dredged spoil… munitions, chemical wastes, biological materials….” 

33 U.S.C. § 1362(6)(2011). Congress allowed the COE to administer only Section 404 of the 

CWA authorizing permits for discharge of dredge and fill material into specific authorized 

disposal sites. 33 U.S.C. § 1344(2011). The legislature did not define “fill” material.  Currently, 

fill material is defined only in the federal register. The EPA has defined dredge and fill as, 

“material that has the effect of changing the bottom elevation of any portion of a water of the 

United States.” 40 C.F.R. § 232.2(2011). Based upon these definitions, and the agencies 

respective roles, it is unambiguously indicated within the CWA that Congress conferred 

authority upon EPA to regulate pollutants pursuant to their expertise.  

If this court finds the congressional intent unclear, Congress likely intended to allow the 

regulatory agencies to resolve the ambiguity. This court should look to the agencies’ answer to 

the ambiguity to determine if their solution is permissible. Chevron v. National Resources 

Defense Council, Inc. 467 U.S. 837 (1984).  Because the EPA has been charged with 

administering the CWA, the court must show great deference to the Agency's interpretation of 

the Act. See National Crushed Stone Association v. EPA, 449 U.S. 64, 83 (1980) (court must 

show great deference to interpretation given to a statute by the agency charged with its 

administration). Particularly, Chevron mandates that the court defer, “where the Agency's 

decision on the meaning or reach of the Clean Water Act involves reconciling conflicting 

policies committed to the Agency's care and expertise,” under that Act. See Chevron U.S.A. Inc. 
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v. Natural Resources Defense Council, Inc., 467 U.S. 837, 844 (1984); Rybachek v. United 

States, 904 F.2d 1276, 1284-85 (9th Cir. 1990).  

Internally, the EPA and COE have done little to resolve ambiguity. Nevertheless, what 

little internal guidance exists suggests that the COE’s authorization of the hazardous discharge 

under a Section 404 permit is an impermissible answer. In a post-Coeur case, Northwest 

Environmental Defense Center v. Environmental Quality Commission, the Oregon Court of 

Appeals determined that the discharge from small suction dredge mining was dredge material 

within the exclusive regulatory authority of the COE. 232 Or. App. 619, 643(2009) The court 

reached this determination based upon the breadth of the state NPDES permit; the permit was too 

broad as it did not specify “discharge” in the permitting scheme. Id. at 645. During its analysis, 

the court thoroughly addressed the history and regulatory guidance between Section 402 and 

404. The history indicates that for a number of years, both regulatory agencies have suggested 

that wastewater discharges is regulated by the EPA and not the COE.  

An agreement between the two agencies in the Memorandum of Agreement on Solid 

Waste intended to resolve the difference between the EPA and COE over the appropriate manner 

for regulating certain discharges of solid wastes into waters of the United States. 51 Fed. Reg. 

8871 (Mar. 14, 1986). The memorandum mandated that the COE and EPA ensure decisions 

made pursuant to the agreement meet the requirements of the CWA and are consistent with the 

Act’s objective to, “restore and maintain the chemical physical and biological integrity,” of the 

United States waters. Id.; 33 U.S.C. §1251(2011).  The memorandum states, that if a pollutant is 

discharged in liquid, semi-liquid or suspended form it must be considered by the EPA and the 

COE under Section 402. 51 Fed. Reg. 8871 (Mar. 14, 1986). The COE and the EPA’s 

interpretation as contained in this memorandum is entitled to deference. Pursuant to the 
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agreement amongst the agencies, in practice, the agencies have consistently taken the position 

that turbid wastewater, the discharge of water that contains suspended solids, is a pollutant 

regulated by the EPA. Accordingly, the COE’s interpretation of slurry, consisting of a semi-solid 

waste and hazardous substances as fill material is unreasonable.  

Furthermore, recently proposed legislation further evidences New Union’s position that 

the slurry in this matter should not be permitted by the COE as a dredge or fill material.  

Currently, there is proposed legislation in Congress to add to the definitions contained in 33 

U.S.C. § 1362. The proposed added language is as follows; “(26) Fill Material. The term “fill 

material” means any pollutant which replaces portions of the waters of the United States with dry 

land or which changes the bottom elevation of a water body for any purpose. The term does not 

include any pollutant discharged into the water primarily to dispose of waste.” H.R. Rep. No. 

1375, 112th Cong, 1st Sess. (April 5, 2011) (emphasis added). This proposed legislation affirms 

that a slurry discharge made of spent munitions and hazard substances should be regulated as a 

pollutant and not as fill.   

B. The COE Is Not An Uninterested Regulator, Therefore, The Section 404 Permit Issued 
To The DOD To Discharge Slurry Into Lake Temp Was Issued Under A Conflict Of 
Interest. 

 
The District Court failed to consider the distinguishable manner in which the permits 

were authorized. The instant case contains a conflict of interest that was not present in Coeur. 

COE is an interested subsidiary of the party to which they authorized a controversial Section 404 

permit. As such, the District Court erred when it determined that no conflict of interest existed 

when COE authorized a Section 404 permit to the DOD. The COE did not issue the permit to the 

DOD as an uninterested regulator protecting the interests of the public.  This conflict can easily 

be solved through the issuance of a Section 402 permit instead.  
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Furthermore, the District Court found New Union’s position on this matter unpersuasive, 

due in part to unwillingness of the court, “to rewrite the [CWA] statue.” R. at 9. However, in 

recently proposed legislation, Congress evidenced its intent to have uninterested parties 

authorizing permits. In proposed legislation referred to as the Sunshine Conflicts Act of 2011, 

Congress intends to add to Section 402(a) a requirement that the administrator “shall as a rule 

prohibit any approval of a permit by a board member that has a direct or indirect financial 

interest therein.” H.R. Rep. 2765, 112th Congress, 1st Sess. August 1, 2011. This proposal by 

Congress, while only persuasive, indicates the importance of disinterested parties issuing 

permits. Accordingly, the COE’s authorization of a disputed Section 404 permit to a benefiting 

party is improper and contrary to congressional intent.  

IV. The District Court Erred When It Held That, OMB’s Directive, And The EPA’s 
Acquiescence Thereto, To EPA Not To Veto The Section 404 Permit To Discharge Slurry 
Into Lake Temp Did Not Violate The CWA. 
 

The OMB violated the CWA when it ordered the EPA not to veto the Section 404 permit 

issued to the DOD. The EPA has exclusive authority to veto Section 404 permits. The 

Administrator of the EPA is authorized to veto permits in limited circumstances. Congress 

conferred this authority upon the EPA explicitly in the CWA. No Executive Order can revise or 

modify this authority. Accordingly, OMB’s directive to the EPA to veto the permit is 

incompatible with the will of Congress. OMB’s violation of the CWA has severe procedural 

consequences. The court must now conduct the determinative Chevron test based upon the 

wrong agency’s interpretation of the congressional intent of the Clean Water Act. Finally, this 

court is not limited to determining whether the EPA’s decision was arbitrary and capricious.  
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A. Based On Statutory Restrictions, The OMB Overstepped Its Authority. OMB’s 
Directive To The EPA Is Incompatible With The Will Of Congress As Congress 
Unambiguously Conferred Authority To Veto Section 404 Permits Exclusively To The 
EPA. 

OMB directly violated the Clean Water Act by directing the EPA not to veto the Section 

404 permit to discharge slurry into Lake Temp. The EPA further violated the statue by 

acquiescing in OMB’s directive. Congress conferred no authority directly or indirectly on OMB 

to issue CWA permits or to decide which permit should be issued in any particular instance. See 

33 U.S.C. §§1342(2011), 1344(2011). The Administrator of the EPA is authorized to administer 

the Clean Water Act generally. See 33 U.S.C. §1251(d)(2011). Furthermore, Congress explicitly 

entitled the EPA Administrator to, “den[y] or restrict[]of use of defined areas as disposal sites.” 

33 U.S.C. § 1344(c)(2011). Accordingly, Congress unambiguously conferred authority directly 

on the Administrator of the EPA to, “prohibit the specification...of any defined area as a disposal 

site, and he is authorized to deny or restrict the use of any defined are for specification…that the 

discharge of such materials into such area will have an unacceptable adverse effect on municipal 

water…or recreational areas.” 33 U.S.C. § 1344(c)(2011). The intent of Congress to confer the 

authority to veto Section 404 permits exclusively to the EPA is clear. No implicit or explicit gap 

in statutory coverage must be answered by the COE or the OMB.  See Chevron v. Resources 

Defense Council, Inc. 467 U.S. 837, 834-844 (1983) (agency not entitled to deference where the 

intent of Congress is clear). 

Moreover, because Congress clearly expressed its intent to confer veto authority upon the 

EPA, the OMB’s directive to the Administrator of the EPA not to veto the COE’s Section 404 

permit is incompatible with the will of Congress.  The United States incorrectly asserts that the 

OMB properly exercised its authority pursuant to Executive Order 12,088 when it directed the 

EPA not to veto the Section 404 permit. R. at 10. While a certain degree of deference must be 
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given to the President to supervise executive policy making decisions, the OMB may not assert 

its executive authority contrary to the will of Congress. See Envtl. Def. Fund v. Thomas, 627 

F.Supp. 566, 570 (D.D.C. 1986) (holding that the Office of Management and Budget could not 

use its regulatory review under executive order to delay promulgation of regulations beyond the 

statutory deadline as to do so was incompatible with the will of Congress). Federal 

environmental statutes take years of study and deliberation on the part of Congress. Id. Executive 

agencies are confined by the will of Congress.  

Pursuant to Congressional mandate, the EPA is authorized to determine adverse 

environmental effects of permitted discharge. See 33 U.S.C §1344(c)(2011).  The Administrator 

of the EPA administrates more than one hundred sections of the Clean Water Act, including the 

basic prohibitions of effluent limitations in Section 301(a), as well as, veto authority of Section 

404. Congress mandated that the EPA have the final say on Section 404 permits through an 

ability to veto the CEO’s authority. 33 U.S.C. § 1344(c)(2011). Clearly, the OMB’s directive to 

the EPA not to veto the Section 404 permit is incompatible with the will of Congress and cannot 

be sustained as a valid exercise of the President's Article II powers.  

Furthermore, Executive Order 12,088 does not entitle the OMB to direct the EPA not to 

fulfill its congressional pollution control function and veto a Section 404 permit, should it choose 

to do so. As discussed above, OMB cannot stop an executive agency from complying with 

statutory requirements. Envtl. Def. Fund v. Thomas, 627 F. Supp. at 570. Executive Order 12088 

states that if the Administrator of the EPA cannot solve a dispute between regulatory agencies, 

the OMB “shall consider unresolved conflicts at the request of the Administrator.” Exec. Order. 

No. 12,088, 1-602; 43 Fed. Reg. 47,707 (Oct. 13, 1978) (emphasis added). There is no indication 

in the record that the EPA requested the OMB to intervene and direct the EPA not to perform a 
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function within its exclusive authority. Most importantly, the Executive Order states that no part 

of the order shall be construed “to revise or modify” any applicable pollution control standard. 

Exec. Order. No. 12,088, 1-605, 43 Fed. Reg. 47,707 (Oct. 13, 1978). The EPA’s exclusive 

authority to veto discharge resulting in specific adverse impact on the environment is a pollution 

control standard. The very language in this Executive Order confirms that a regulatory agency 

may not use this Executive Order as a means of revising or modifying the will of Congress. 

Accordingly, the United States incorrectly asserts that pursuant to Executive Order 12,088, 

authority existed to direct the EPA not to perform a congressional function exclusively within 

their control.  

Finally, as a result of the OMB’s invalid directive, the improper interpretation of 

Congress’ intent has been placed before the Court. Because the OMB did not allow the EPA to 

veto the permit to the DOD, a Section 404 permit was issued. Chevron mandates that a court 

review an agency’s construction of a statute for which it administered. Chevron, 467 U.S. at 841. 

Consequently, the subsequent challenge to the Section 404 permit results in this Court 

conducting a Chevron analysis as to whether the COE’s interpretation of congressional intent 

behind permitting the slurry as a dredge or fill material is reasonably permissible. In sum, 

because the COE permitted the slurry discharge pursuant to its authority under Section 404, this 

court must now determine whether the COE’s interpretation of the legislature’s intent behind the 

Section 404 permits is reasonable.  

Had the EPA been allowed to exercise its exclusive authority to veto the Section 404 

permit, a permit would have been authorized pursuant to the requirements of Section 402. R. at. 

9. Consequently, had that Section 402 permit been challenged, this court would be conducting a 

Chevron analysis of whether the EPA’s interpretation of congressional intent in permitting the 
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slurry as a discharge of pollutants was reasonable. As previously discussed, given the EPA’s 

congressionally mandated expertise on pollution control, the makeup of the slurry, and respective 

definitions of hazardous substances, pollution and fill material, the court likely would have found 

that the EPA’s interpretation was reasonable. Furthermore, Executive Order 12,088 dictates that 

the OMB should defer to the EPA’s technological judgment and determination with regard to the 

applicability of statutes and regulations. Exec. Order. No. 12,088, 1-603, 43 Fed. Reg. 47,707 

(Oct. 13, 1978). In sum, the OMB’s invalid directive not to allow the EPA to veto the Section 

404 permit issued by the COE has severe and far-reaching consequences.  

B. Because The EPA Did Not Make An Affirmative Decision Not To Veto The Section 404 
Permit This Court Has Jurisdiction To Grant The Requested Relief.  

 
The EPA did not make an affirmative decision not to veto the Section 404 permit; it was 

instructed not to do so by the OMB. The Administrative Procedures Act (“APA”) states that, 

“agency action…[is] committed to agency discretion by law,” and is not subject to judicial 

review. 5 U.S.C. 702(a)(2)(2011). Accordingly, the United States argues that this Court does not 

have discretion to review the EPA’s, “decision not to veto the COE permit.” R. at. 10. However, 

this argument is misguided. The decision to veto a Section 404 permit is exclusively within the 

EPA’s discretion. 33 U.S.C. § 1344(c)(2011). However, that the EPA be allowed to make this 

decision is not discretionary. Id.  

Furthermore, although seeking injunctive relief against the OMB may be controversial, 

this Court had jurisdiction to grant such relief.  See Envtl. Def. Fund v. Thomas, 627 F. Supp. 

566, 568 (D.D.C. 1986). In Envtl. Def. Fund v. Thomas, petitioners sought injunctive relief 

following a disagreement in the lawfulness of the OMB's activity pursuant to a Congressional 

deadline following an executive order. Id. at 567. The court held that in compelling the EPA to 

perform non-discretionary duties, it was, “appropriate to fashion equitable relief to ensure that 
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such duties are performed without the interference of other officials.” Id. at 568.  The OMB 

acted outside the scope of their authority in violation of federal law. Id. Though the court found 

such relief was not warranted in the circumstances, they determined there was no doubt that the 

court had jurisdiction to provide such relief against executive agencies pursuant to 5 U.S.C. 

§702. Id. at 569.  Similarly, it is within this court’s jurisdiction to fashion equitable relief in this 

matter. Injunctive relief against the OMB would allow the EPA to veto the Section 404 permit 

and authorize a permit under Section 402. 

Furthermore, this court is not limited to determining whether EPA’s action in acquiescing 

to OMB’s directive was arbitrary or capricious under 5 U.S.C. §706 (2)(A). Under the 

Administrative Procedures Act, the court may set aside the EPA's actions here if it is found to be, 

“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law”; or “in 

excess of statutory jurisdiction, authority, or limitations, or short of statutory right”; or “without 

observance of procedure required by law.” 5 U.S.C. § 706(2)(A), (C), (D) (2011). Rybachek v. 

U.S. E.P.A., 904 F.2d 1276, 1284 (9th Cir. 1990). The scope of the authority is that, “to the 

extent necessary…the reviewing court shall decide all relevant questions of law, interpret 

constitutional and statutory provisions, and determine the meaning or applicability of the terms 

of an agency action. 5 U.S.C. § 706. For the reasons discussed, the OMB’s directive clearly 

exceeded statutory authority or limitations, therefore this Court should provide the sought after 

relief.  

CONCLUSION 

This honorable court should find that New Union has standing to object to the Section 

404 permit in both its sovereign and parens patriae capacity to protect the interest of its citizens 

and the states natural resources.  Pursuant to Supreme Court precedent and EPA guidance, Lake 
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Temp is a navigable water and therefore subject to CWA jurisdiction. Accordingly, a permit is 

required to discharge into the lake. Because the slurry consists of pollutants, semi-solid waste 

mixed with water and hazardous chemicals, the permit to discharge this slurry should have been 

permitted pursuant to the EPA’s authority under Section 402. The COE’s interpretation that 

congressional intended to permit this type of slurry as fill or dredge is impermissible. OMD 

directive to the EPA disallowing EPA to veto the Section 404 permit is impermissible with the 

will of Congress.   

 

 

 

 


