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JURISDICTIONAL STATEMENT 

 The district court had jurisdiction pursuant to 33 U.S.C. § 1331 and the Administrative 

Procedure Act (“APA”), 5 U.S.C. § 702.  On June 2, 2011, the district court granted the United 

States’ motion for summary judgment and denied the State of New Union’s motion.  This Court 

has jurisdiction to hear this appeal from the final decision of the district court pursuant to 28 

U.S.C. § 1291. 

STATEMENT OF THE ISSUES 

I. Whether New Union has standing in its parens patriae capacity, either as protector of 
its citizens who have an interest in the groundwater in the state or as protector of its 
citizens who have an interest in hunting or viewing the migratory ducks that visit 
Lake Temp, or in its sovereign capacity as owner and regulator of the groundwater in 
the state. 

II. Whether the Corps has jurisdiction to issue the permit for the discharge of slurry into 
Lake Temp under CWA section 404, 33 U.S.C. § 1344, because Lake Temp is 
navigable water under CWA sections 301(a), 404(a), and 502(7), 33 U.S.C. §§ 
1311(a), 1344(a), 1362(7). 

III. Whether the Corps has jurisdiction to issue the permit under CWA section 404, 33 
U.S.C. § 1344, or EPA has jurisdiction to issue the permit under CWA section 402, 
33 U.S.C. § 1342. 

IV. Whether the decision by OMB that the Corps had jurisdiction under CWA section 
404, 33 U.S.C. § 1344, and that EPA did not have jurisdiction under CWA section 
402, 33 U.S.C. § 1342, to issue a permit to DOD and EPA’s acquiescence in OMB’s 
decision violated the CWA. 

STATEMENT OF THE CASE 

I. Procedural Background 

This case involves a challenge to a decision of the U.S. Army Corps of Engineers (“the 

Corps”) approving an application by the Department of Defense (“DOD”) for a permit under 

section 404 of the Clean Water Act (“CWA”), 33 U.S.C. § 1344, to discharge a slurry of spent 
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munitions into Lake Temp.  Appellant, the State of New Union, brought suit in the District Court 

for the District of New Union contending the Corps violated the CWA, 33 U.S.C. §§ 1342, 1344, 

and the APA, 5 U.S.C. § 702, in issuing the permit.  The State of Progress, within whose 

boundaries the permitted activities would take place, intervened.  After discovery, the Secretary 

of the Army filed a motion for summary judgment and New Union and Progress filed cross-

motions for summary judgment. 

 On June 2, 2011, the district court rendered its decision on the cross-motions for 

summary judgment and granted the United States’ motion.  The court held that New Union 

lacked standing to challenge the permit; in addition, for purposes of judicial economy in the 

event of an appeal, the court addressed the remaining issues and held that Lake Temp is 

navigable water under the CWA, the Corps had jurisdiction to issue the permit under CWA 

section 404, and the Office of Management and Budget (“OMB”) did not violate the CWA when 

it directed the Environmental Protection Agency (“EPA”) to refrain from vetoing the Corps’ 

permit.  Following the judgment of the district court, New Union and Progress each filed a 

Notice of Appeal.  

II. Factual Background 

DOD applied for and received a CWA section 404 permit from the Corps to discharge a 

slurry of spent munitions containing hazardous chemicals into Lake Temp.  Order at 4.  After the 

Corps issued the permit, EPA prepared to exercise its authority to veto the permit because it 

believed DOD’s proposed discharge requires a section 402 permit.  Id. at 9.  Prior to EPA 

exercising its authority, however, OMB directed EPA not to veto the Corps’ permit and EPA did 

not take any action thereafter.  Id. 



	   	  3 

Lake Temp is an oval-shaped lake located wholly within a military reservation owned by 

the United States in the State of Progress, not far from the New Union border.  Order at 3-4.  

Migrating ducks use the lake as a stopover, attracting hundreds, and possibly thousands, of duck 

hunters and bird watchers to use the lake.  Id. at 4.  About a quarter of these people come from 

out of state, while the remainder are residents of Progress.  Id.  

When the lake became part of the reservation in 1952, DOD posted signs, but no fences, 

along both sides of a nearby Progress state highway warning of danger and that entry was illegal.  

Order at 4.  Despite these signs, DOD knows that visitors continue to use the lake because visible 

trails provide evidence of rowboats and canoes being dragged from the highway to the lake.  Id.  

DOD has taken no measures beyond the signs to restrict public entry.  Id.  

New Union has presented circumstantial evidence that if DOD is permitted to discharge 

under the Corps’ permit, lake water contaminated by the slurry will enter the Imhoff Aquifer, 

which rests almost one thousand feet below Lake Temp.  Order at 4-5.  The aquifer generally 

follows the contours of the lake, with ninety-five percent of the aquifer located in Progress and 

five percent in New Union.  Id. at 4.  Currently the Imhoff Aquifer is not potable or usable in 

agriculture without treatment because of a high level of sulfur.  Id.  Dale Bompers owns, 

operates, and resides on a ranch located above the portion of the aquifer in New Union.  Id.   

SUMMARY OF THE ARGUMENT 

I. The Supreme Court has long recognized that a State may demand that out-of-state actors 

cease their activities that are injurious to the State’s quasi-sovereign interests.  Here, New Union 

seeks to limit DOD’s proposed discharge to protect two quasi-sovereign interests: first, New 

Union’s interest in protecting its natural resources, i.e., the groundwater in the Imhoff Aquifer; 
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and second, the State’s interest in ensuring that its citizens can continue to use Lake Temp for 

recreational purposes such as hunting, boating, and bird watching. 

  Where a State brings suit to protect such “quasi-sovereign” interests, it acts in its parens 

patriae capacity.  The Supreme Court has repeatedly recognized that these interests distinguish 

States from other litigants for the purpose of invoking federal jurisdiction.  The Court historically 

does not even question standing when States bring suit in their parens patriae capacity.  

Similarly, New Union’s allegations of quasi-sovereign interests sufficiently establish Article III 

standing here.  Although further analysis is unnecessary, New Union also sufficiently alleges an 

(1) injury that is (2) fairly traceable to the challenged conduct and (3) redressable by a favorable 

court decision. 

II. Lake temp qualifies as navigable waters under the CWA.  Designed to restore and 

maintain the nation’s waters, the CWA prohibits the unpermitted discharge of pollutants into 

“navigable waters.”  Congress intended to grant the term “navigable waters” the broadest 

constitutional interpretation by defining it as “waters of the United States.”  Lake Temp fits 

within Congress’ statutory definition because it is a relatively permanent body of water forming 

the geographical feature of a lake and because it lies wholly within a military reservation on land 

owned by the United States.  Therefore, it constitutes "waters" that are "of the United States." 

 Additionally, Lake Temp qualifies as “navigable waters” pursuant to nearly identical 

regulations promulgated by the Corps and EPA, which define such waters to include intrastate 

lakes that would or could affect interstate commerce.  Courts find that water-based recreational 

activities, including hunting and interstate movement of travelers, sufficiently affect interstate 

commerce to grant Congress power to reach such activities under the Commerce Clause.  
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Considering the hundreds, if not thousands, of interstate visitors that have visited Lake Temp to 

hunt ducks, Lake Temp clearly meets the regulatory definition of “navigable waters.” 

III. The Corps acted “arbitrarily and capriciously” in issuing the 404 permit to DOD and this 

Court should find DOD’s permit void.  In regulating discharges into waters of the Unites States, 

Congress gave EPA permitting authority over pollutants in CWA section 402 and the Corps 

permitting authority over dredged and fill material in CWA section 404.  Applying statutory and 

regulatory definitions, DOD’s proposed slurry of spent munitions containing hazardous 

chemicals qualifies as “pollutants” but not “fill material.”  Thus, this activity requires a section 

402 permit from EPA and the Corps lacks jurisdiction to issue a section 404 permit.  To the 

extent the recent Supreme Court decision Coeur Alaska, Inc. v. Southeast Alaska Conservation 

Council, 129 S. Ct. 2458 (2009), applies, it is distinguishable and does not modify the need for a 

section 402 permit from EPA in this case because of the physical makeup of the slurry, harm of 

the discharge, and inappropriate role the Corps played as a biased permit issuer.   

IV. After the Corps issued the section 404 permit in excess of its statutory authority, EPA 

prepared to exercise its veto power and to issue a section 402 permit.  Prior to exercising its 

vetoing power, however, OMB instructed EPA to do nothing and EPA complied.  In other 

words, OMB, rather than EPA, made the decision not to veto the Corps’ permit.  Such 

interference violates the statutory scheme of the CWA.  Congress granted the EPA 

Administrator, not OMB, the exclusive authority to veto section 404 permits whenever she 

determines that the discharge will have an unacceptable adverse effect.  

The district court relied on several false premises in concluding that OMB’s participation 

was nonetheless proper.  First, the court erroneously assumed that Article II, Section 3 of the 
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U.S. Constitution gives the President directive authority over all agency decisions.  Second, 

without any explanation, the district court declared that the Supreme Court’s decision in Coeur 

prohibited EPA from vetoing the Corps’ permit.  Neither assertion finds support in the law.  

Accordingly, because OMB had no authority to interfere with CWA permitting decisions, EPA’s 

acquiescence to OMB’s directive constituted a violation of the CWA and the APA. 

STANDARD OF REVIEW 

This Court reviews a grant by the district court of a motion for summary judgment de 

novo.  See, e.g., Ellis v. England, 432 F.3d 1321, 1323 (11th Cir. 2005); Mongeluzo v. Baxter 

Travenol Long Term Disability Benefit Plan, 46 F.3d 938, 942 (9th Cir. 1995).  In reviewing a 

grant of summary judgment, the facts and the inferences to be drawn from them are considered 

“in the light most favorable to the non-moving party.”  Mongeluzo, 46 F.3d at 943; EAD 

Metallurgical, Inc. v. Aetna Cas. & Sur. Co., 905 F.2d 8, 10 (2d Cir. 1990).  Summary judgment 

is appropriate only when "there is no genuine issue as to any material fact and . . . the moving 

party is entitled to a judgment as a matter of law.”  Cruz v. Publix Super Mkts., Inc., 428 F.3d 

1379, 1382 (11th Cir. 2005) (quoting Fed. R. Civ. P. 56(c)).   

ARGUMENT 

I. NEW UNION HAS STANDING UNDER ARTICLE III. 
 

To satisfy Article III’s case-or-controversy requirement, a private litigant must have 

suffered or must face an (1) injury that is (2) fairly traceable to the challenged conduct and (3) 

redressable by a favorable court decision.  Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 

(1992).  However, the Supreme Court has “recognized that States are not normal litigants for the 

purposes of invoking federal jurisdiction.”  Massachusetts v. EPA, 549 U.S. 497, 518 (2007).  In 
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protecting quasi-sovereign interests, States are entitled to “special solicitude” in the courts’ 

standing analysis.  Id. at 520.   

This special solicitude entitles States to the courts’ jurisdiction where they allege a 

sufficient quasi-sovereign interest without regard to the three-part analysis of Lujan.  See, e.g., 

Alfred L. Snapp & Son, Inc. v. Puerto Rico ex rel. Barez (Snapp), 458 U.S. 592, 607 (1982).  

Accordingly, the current case does not warrant analysis under Lujan.  Even though this 

additional analysis is unnecessary, New Union’s submissions satisfy even “the most demanding 

standards of the adversarial process,” i.e., the Lujan test.  Massachusetts, 549 U.S. at 520.     

A. New Union Has Standing Under Article III as Parens Patriae. 
 

In Snapp, the seminal modern-day parens patriae standing case, the Supreme Court 

enumerated four capacities in which states may bring suit in federal court: parens patriae suits in 

which States litigate to protect “quasi-sovereign interests”; sovereignty suits; proprietary suits in 

which the State sues much like a private party; or private interest suits pursued by the State as a 

nominal party.  458 U.S. at 601-02.  Here, New Union brings suit in its parens patriae capacity 

to protect quasi-sovereign interests in two forms: first, through its interest in protecting its 

natural resources, i.e., the groundwater in the Imhoff Aquifer;1 and second, through its interest in 

ensuring that its citizens can continue to use Lake Temp for recreational purposes such as 

hunting, boating, and bird watching.   

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 The fact that New Union owns the groundwater at issue here does convert the State’s interest 
into a mere proprietary interest.  Georgia v. Tenn. Copper Co., 206 U.S. 230 (1907), made clear 
that a state has a quasi-sovereign interest “in all the earth[, water,] and air within its domain,”  id. 
at 237, and that this interest is independent of ownership, id. (in its quasi-sovereign capacity, 
“the state has an interest independent of and behind the titles of its citizens”). 
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i. New Union’s interest in protecting its groundwater and its interest in ensuring that 
its citizens can continue to use Lake Temp for recreational purposes both 
sufficiently confer standing as parens patriae.  
 

New Union produced circumstantial evidence that contaminated water from DOD’s 

proposed discharge presents a veritable threat to its groundwater resources.  Order at 5.  The 

Supreme Court has long acknowledged that States have a quasi-sovereign interest in protecting 

such natural resources.  The Court in Georgia v. Tenn. Copper Co., 206 U.S. 230 (1907), 

expressly acknowledged as much: “In [its quasi-sovereign] capacity the state has an interest . . . 

in all the earth and air within its domain.”  Id. at 237; see also Hudson County Water Co. v. 

McCarter, 209 U.S. 349, 355 (1908) (“[I]t is recognized that the state, as quasi-sovereign and 

representative of the interests of the public, has a [sic] standing in court to protect the 

atmosphere, the water, and the forests within its territory.”).   

A State’s quasi-sovereign interest in protecting these resources entitles it to suit in the 

federal courts.  Indeed, a State must have “the last word as to whether its mountains shall be 

stripped of their forests and its inhabitants shall breathe pure air.”  Tenn. Copper, 206 U.S. at 

237; see also Mausolf v. Babbitt, 85 F.3d 1295, 1303 (8th Cir. 1996) (“[C]onservation interests 

are concerns that the Government, as parens patriae, is charged with protecting.”).  Similarly, a 

State must have the “last word” as to whether its groundwater resources will be contaminated.   

Accordingly, “[j]ust as Georgia's independent interest ‘in all the earth and air within its domain’ 

supported federal jurisdiction a century ago,” so too does New Union’s well-founded desire to 

preserve its sovereign territory today.  See Massachusetts, 549 U.S. at 519 (citation omitted).   
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New Union additionally has parens patriae standing through its interest in ensuring that 

its citizens can continue to use Lake Temp for recreational purposes.  Migratory ducks have used 

the lake as a stopover in their migration, attracting hundreds, perhaps thousands of duck hunters 

over at least the last one hundred years.  Doubtless, many of these hunters have been residents of 

New Union.  But DOD’s proposed discharge of ground munitions containing hazardous 

chemicals threatens to curtail, if not end, the ducks’ migration to Lake Temp.  New Union’s 

quasi-sovereign interest in protecting this activity relates to its concern for the “health and well-

being – both physical and economic – of its residents in general,” and is a classic example of a 

State's quasi-sovereign interest.  See Snapp, 458 U.S. at 607.  

ii. By alleging a sufficient quasi-sovereign interest, New Union has standing under 
Article III. 
 

Historically, the Supreme Court does not question the existence of an Article III 

controversy once the complaining State establishes a sufficient parens patriae interest.  See, e.g., 

Snapp, 458 U.S. at 607 (noting that a State's interest in the “health and well-being . . . of its 

residents in general” suffices to confer standing).  Rather than requiring satisfaction of the three-

part test of Lujan, the Court’s standing jurisprudence indicates that a State satisfies Article III’s 

standing requirements once it alleges a sufficient quasi-sovereign interest. 

Although the Court decided Snapp ten years prior to Lujan, the three-part test for private 

litigants had already been largely developed.  See, e.g., Simon v. E. Ky. Welfare Rights Org., 426 

U.S. 26, 41-42 (1976) (holding "that a federal court [may] act only to redress injury that fairly 

can be traced to the challenged action of the defendant"); id. at 38 (It must be “likely” that the 

injury will be “redressed by a favorable decision.”).  Nonetheless, the Court in Snapp concluded 

that a State’s interest in the “health and well-being . . . of its residents in general[,]” without 
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more, suffices to confer standing.  458 U.S. at 607; see also Maryland People's Counsel v. 

FERC, 760 F.2d 318, 320 (D.C. Cir. 1985) (Scalia, J.) (A State’s quasi-sovereign interest “is 

unquestionably sufficient to confer standing upon the state as parens patriae.”).  

The Court’s decision in Massachusetts follows this approach.  While the Court did 

eventually apply Lujan, the Court first noted that “Massachusetts’ well-founded desire to 

preserve its sovereign territory today” supported federal jurisdiction.  Massachusetts, 549 U.S. at 

519.  Thus, consistent with the Supreme Court’s standing jurisprudence, New Union has parens 

patriae standing in this matter by asserting sufficient quasi-sovereign interests.    

B. Although Unnecessary for Establishing Standing Here, New Union Also Satisfies 
Lujan. 
 

New Union’s submissions further satisfy “the most demanding standards of the 

adversarial process” – the Lujan test.  Massachusetts, 549 U.S. at 520.  To satisfy Article III's 

case-or-controversy requirement, a private litigant must have suffered or must face (1) an injury 

that is (2) fairly traceable to the defendant's conduct and (3) redressable by a favorable court 

decision.  Lujan, 504 U.S. at 560-61.   

i. New Union satisfies the injury-in-fact requirement both due to the threatened 
contamination of the Imhoff Aquifer and the loss of the migratory birds.  
 

To meet the injury-in-fact requirement, the asserted injury must be concrete and 

particularized, and actual or imminent.  Lujan, 504 U.S. at 560.  Courts have recognized that this 

requirement sets a low threshold.  See Sierra Club v. Franklin County Power of Ill., LLC, 546 

F.3d 918, 925 (7th Cir. 2008) (The injury-in-fact necessary for standing “need not be large, an 

identifiable trifle will suffice.”); LaFleur v. Whitman, 300 F.3d 256, 270 (2d Cir. 2002) (same).  
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New Union alleges two threatened injuries from DOD’s discharge: contamination of the Imhoff 

Aquifer located in New Union and loss of the migratory ducks.  Either injury alone would suffice 

to satisfy the injury-in-fact requirement.     

With respect to the groundwater, “New Union has presented circumstantial evidence that 

contaminated water from the permitted activity will enter the Imhoff Aquifer.”  Order at 5 

(emphasis added).  Courts have repeatedly recognized that such threats to water supplies 

constitute a sufficient harm to satisfy the injury-in-fact requirement.  See Friends of the Earth, 

Inc. v. Gaston Copper Recycling, Corp., 204 F.3d 149, 156 (4th Cir. 2000) (en banc) (finding 

that a lake owner “whose lake lie[d] in the path of [a] toxic chemical discharge” had standing); 

Sabine River Auth. v. U.S. Dep’t of Interior, 951 F.2d 669, 675 (5th Cir. 1992) (finding standing 

based on plaintiffs’ claim that the inability to build a reservoir “creates a substantial risk that the 

region will experience water shortages some forty years in the future”).   

First, New Union’s alleged injury is particularized since New Union is one of only two 

owners of the groundwater at issue.  See Massachusetts, 549 U.S. at 522 (“Because the 

Commonwealth ‘owns a substantial portion of the state's coastal property,’ . . . it has alleged a 

particularized injury.”).  Second, although the precise timing of when the pollution will reach the 

aquifer is presently unknown, it by no means follows that the threat of contamination 

consequently fails the imminency requirement.  In describing imminence, the Court does not 

impose “a strict temporal requirement that a future injury occur within a particular time period 

following the filing of the complaint.  Instead, the Court focuse[s] on the certainty of that injury 

occurring in the future, seeking to ensure that the injury [i]s not speculative.”  Connecticut v. Am. 

Elec. Power Co., 582 F.3d 309, 343 (2d Cir. 2009), rev'd on other grounds, 131 S. Ct. 2527 

(2011); see also Sherley v. Sebelius, 610 F.3d 69, 74 (D.C. Cir. 2010) (“Although no one can say 
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exactly how likely the Doctors are to [be injured], the Doctors face a substantial enough 

probability to deem the injury to them imminent.”).  The injury alleged here is not merely 

“hypothetical,” see Lujan, 504 U.S. at 560, but is real and highly probable if the permit stands.  

These allegations satisfy the imminency requirement.   

Finally, New Union alleges a concrete injury.  Although the presence of sulfur makes the 

groundwater non-potable absent treatment, this does not make the injury any less concrete.  

Indeed, the Supreme Court acknowledges that incremental injury suffices for the injury-in-fact 

requirement.  See Massachusetts, 549 U.S. at 523 n.21.  Moreover, the slurry poses significantly 

different health risks than the sulfur already present in the aquifer.  Notably, sulfur is not listed as 

a hazardous substance under the CWA.  See 40 C.F.R. § 116.4 (2011).  Sulfur is not even 

regulated as a primary drinking-water contaminant.  See EPA, Basic Information About 

Regulated Drinking Water Contaminants and Indicators, 

http://water.epa.gov/drink/contaminants/basicinformation/index.cfm (last visited Nov. 27, 2011).   

In contrast, the slurry at issue here contains many chemicals on the CWA section 311 list of 

hazardous substances, which “present an imminent and substantial danger to the public health or 

welfare,” 33 U.S.C. § 1321(a)(14), (b)(2)(A) (2006), and cannot be deemed equivalent to sulfur.    

The fact that New Union’s residents do not currently use the water likewise does not 

make the injury less than “concrete.”  Such a principle would effectively punish States that 

attempt to conserve their resources.2  No principle of standing requires a State to wait until its 

water resources are necessary before it can take action to prevent irreparable harm to these same 

resources.  See Gaston Copper, 204 F.3d at 160 (Plaintiff “need not wait until his lake becomes 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2 Moreover, if that were the test, all New Union’s water resources that were not subject to 
definite plans for use could be contaminated and New Union would be without judicial remedy.   
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barren and sterile or assumes an unpleasant odor and smell” to sue.); Sierra Club v. Robertson, 

28 F.3d 753, 758 (8th Cir. 1994) (“Complaints of environmental . . . harms are sufficient to lay 

the basis for standing.”).   

New Union also satisfies the injury-in-fact requirement with respect to the migratory 

ducks.  The Supreme Court recognizes that “environmental plaintiffs adequately allege injury in 

fact when they aver that they use the affected area and are persons ‘for whom the aesthetic and 

recreational values of the area will be lessened’ by the challenged activity.”  Friends of the 

Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 183 (2000) (citing Sierra Club v. 

Morton, 405 U.S. 727, 735 (1972)).  An environmental plaintiff need not live nearby to establish 

a concrete injury; “[r]epeated recreational use itself, accompanied by a credible allegation of 

desired future use, can be sufficient, even if relatively infrequent, to demonstrate that 

environmental degradation of the area is injurious to that person.”  Ecological Rights Found. v. 

Pac. Lumber Co., 230 F.3d 1141, 1149 (9th Cir. 2000). 

Many of New Union’s residents have assuredly visited Lake Temp to hunt migratory 

ducks.  These and other New Union residents will doubtless continue to hunt if the ducks 

continue to use the lake.  But DOD’s discharge of ground munitions and unknown chemicals 

seriously threatens to curtail, if not end, the ducks’ migration to Lake Temp.  Even for those 

ducks that continue to visit the lake, it is highly probable that they will no longer be desirable 

game due to contamination.  This injury surely demonstrates that the “aesthetic and recreational 

values of the area will be lessened.”  Laidlaw, 528 U.S. at 183; see also Summers v. Earth Island 

Inst., 555 U.S. 488, 494 (2009) (“While generalized harm to [the] environment will not alone 

support standing, if that harm in fact affects the recreational or even the mere esthetic interests of 

the plaintiff, that will suffice.”).   
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ii. New Union’s injuries are fairly traceable to DOD’s proposed discharge. 
 

The alleged injury must be “fairly traceable” to the challenged action to satisfy the 

causation requirement.  Bennett v. Spear, 520 U.S. 154, 162 (1997) (citation omitted).  This 

requirement “is in large part designed to ensure that the injury complained of is ‘not the result of 

the independent action of some third party not before the court.’”  Gaston Copper, 204 F.3d at 

162 (quoting Lujan, 504 U.S. at 560).   

New Union’s injuries are not only “fairly traceable” to the Corps’ improperly issued 

permit, they are directly traceable to this action.  Absent this permit, DOD cannot discharge any 

pollutant into Lake Temp.  See 33 U.S.C. § 1311 (2006).  If DOD cannot discharge, no injury 

exists.  This undoubtedly satisfies the traceability requirement that the challenged action “has the 

potential to affect” New Union’s interests.  See Gaston Copper, 204 F.3d at 161; see also 

Mulhall v. UNITE HERE Local 355, 618 F.3d 1279, 1290 (11th Cir. 2010) (“For obvious 

reasons, Mulhall's claim also satisfies the causation element of the standing inquiry” as 

“Mulhall's claimed injury flows from [the challenged conduct].”). 

iii. A ruling in favor of New Union would redress the State’s injuries. 
 

Finally, standing requires that it “be likely, as opposed to merely speculative, that the 

injury will be redressed by a favorable decision.”  Lujan, 504 U.S. at 561 (quotations and citation 

omitted).  A party “need not show that a favorable decision will relieve his every injury.”  

Larson v. Valente, 456 U.S. 228, 244 n.15 (1982).  A party need only demonstrate that it would 

receive “at least some” relief to establish redressability.  Tozzi v. U.S. Dep't of Health & Human 

Servs., 271 F.3d 301, 310 (D.C. Cir. 2001).   
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Although invalidating the Corps’ permit and requiring DOD to get a permit from EPA 

may not eliminate all discharge to Lake Temp, it by no means follows that a favorable decision 

would fail to produce “at least some” relief.  CWA section 402 subjects a permittee to greater 

restrictions than section 404.3  Discharges that fall under section 402 must, among other things, 

meet “all applicable requirements” of CWA sections 301 and 306.  33 U.S.C. § 1342 (2006).  

Section 301 requires compliance with “[e]ffluent limitations” applicable to existing point 

sources, id. § 1311(e), while section 306 applies more stringent effluent limitations, known as 

“standards of performance,” to new point sources, id. § 1316(e); see also Natural Res. Def. 

Council, Inc. v. EPA, 822 F.2d 104, 112 (D.C. Cir. 1987).  A section 404 permit, however, need 

not satisfy either of these requirements.  See 33 U.S.C. § 1344(p) (2006) (“Compliance with a 

permit issued pursuant to [section 404] shall be deemed compliance . . . with [section 301].”).  

Thus, because the additional restrictions of section 402 will “likely” reduce the amount of 

discharge into Lake Temp, the threatened injuries are therefore redressable.  See Chamber of 

Commerce v. Edmondson, 594 F.3d 742, 757 (10th Cir. 2010) (holding redressability prong 

satisfied where harms alleged will likely be “reduced to some extent”); see also Sierra Club v. 

Franklin County Power of Ill., LLC, 546 F.3d 918, 927 (7th Cir. 2008) (finding redressability 

requirement satisfied where a need to receive a new permit would cause construction delay). 

 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3 Considering the purposes of the differing programs, this is to be expected.  While the section 
402 program is concerned with restricting the “quantities, rates, and concentrations of chemical, 
physical, biological, and other constituents which are discharged from point sources into 
navigable waters,” 33 U.S.C. § 1362(11) (2006), the section 404 program is concerned 
principally with “the loss of a portion of the water body itself,” Kentuckians for Commonwealth 
Inc. v. Rivenburgh, 317 F.3d 425, 446 (4th Cir. 2003) (citing 65 Fed. Reg. 21,292, 21,293 (Apr. 
20, 2000)). 
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II. LAKE TEMP IS “NAVIGABLE WATERS” UNDER CWA § 404(a). 
 

In 1972, Congress enacted the CWA to restore and maintain the nation’s waters.  33 

U.S.C. § 1251(a) (2006).  To achieve this goal, the CWA prohibits the unpermitted discharge of 

pollutants into “navigable waters.”  San Francisco Baykeeper v. Cargill Salt Div., 481 F.3d 700, 

704 (9th Cir. 2007) (citations omitted).  The term “navigable waters” is defined as the “waters of 

the United States.”  33 U.S.C. § 1362(7) (2006).  The Supreme Court has noted that “Congress 

chose to define the waters covered by the Act broadly” in that definition.  United States v. 

Riverside Bayview Homes, Inc., 474 U.S. 121, 133 (1985).  Indeed, the legislative history of the 

CWA shows that Congress “fully intend[ed] that the term ‘navigable waters’ be given the 

broadest possible constitutional interpretation.”  Friends of the Everglades v. S. Fla. Water 

Mgmt. Dist., 570 F.3d 1210, 1225 (11th Cir. 2009) (quoting S. Rep. No. 92-1236 (1972) 

reprinted in U.S.C.C.A.N. 3776, 3822 (internal quotations omitted)). 

Recognizing Congress’ intent, the district court correctly concluded that Lake Temp falls 

within the definition of “navigable waters.”  Two considerations mandate a finding that Lake 

Temp is “navigable waters.”  First, Lake Temp fits within Congress’ statutory definition of 

“navigable waters,” defining such waters as “waters of the United States,” because it is a 

relatively permanent body of water forming the geographical feature of a lake and because it lies 

wholly within a military reservation on land owned by the United States.  Therefore, it 

constitutes "waters" that are "of the United States."  Second, Lake Temp also qualifies as 

“navigable waters” pursuant to Corps and EPA regulations.  Both agencies enacted regulations 

providing that intrastate lakes that would or could affect interstate commerce, including those 

used for recreational purposes, are “waters of the United States.”  Considering the hundreds, if 
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not thousands, of visitors who visit Lake Temp for recreational purposes, about a quarter of 

whom are from out of state, the lake qualifies as “waters of the United States.”  

A. Lake Temp Fits Congress’ Statutory Definition of “Navigable Waters” as It Is 
“Waters of the United States” and Applying Federal Jurisdiction to Lake Temp 
Does Not Impinge on Progress’ Traditional Rights over Water Use. 
 

Congress defined “navigable waters” as “waters of the United States.”  33 U.S.C. § 

1362(7) (2006).  Lake Temp is a relatively permanent lake that self-evidently falls within this 

definition as “waters” that are owned exclusively by the United States. 

First, Lake Temp qualifies as “waters” under section 1362.  Although Rapanos v. United 

States, 547 U.S. 715 (2006), primarily addresses the scope of the Corps’ authority to regulate 

wetlands adjacent to “waters of the United States” rather than lakes, the case informs what 

constitutes “waters.”  The four-Justice plurality in Rapanos found that “the waters” in section 

1362 refers “only [to] those relatively permanent, standing or continuously flowing bodies of 

water ‘forming geographic features’ [such] as ‘. . . oceans, rivers, [and] lakes.’”  Id. at 739 (citing 

Webster’s New International Dictionary 2882 (2d ed. 1954)).4  The plurality emphasized that the 

requirement of relative permanency does not necessarily exclude those waters that might dry up 

in extraordinary circumstances.  547 U.S. at 739 n.5.  Lake Temp is a relatively permanent 

standing body of water that only dries up approximately one out of every five years, and holds 

water even during the dry season.  Moreover, Lake Temp meets the Corps’ regulatory definition 

of a “lake.”  See 33 C.F.R. § 323.2(b) (2011) (defining lake as “a standing body of open water 

that occurs in a natural depression fed by one or more streams”).  Lake Temp forms an oval-

shaped geographic feature that stretches up to three miles wide and nine miles long, collects 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
4 Notably, the four dissenting Justices indicated that they would define “waters” more broadly 
than the plurality.  See id. at 810 (Stevens, J., dissenting). 
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surface flows from an eight hundred square mile watershed of surrounding mountains.  Thus, 

Lake Temp easily qualifies as “waters” under the CWA. 

Second, Lake Temp is located wholly within a military reservation owned by the United 

States, and thus is “of the United States.”  Such waters clearly come within the purview of the 

CWA.  In defining “navigable waters” as “waters of the United States,” Congress intended to 

extend the CWA's jurisdiction to the constitutional limit.  See Avoyelles Sportsmen's League, Inc. 

v. Marsh, 715 F.2d 897, 914 (5th Cir. 1983) (“Congress expressly stated its intent that the term 

‘navigable waters' be given the broadest possible constitutional interpretation.” (internal 

quotation marks omitted)); Minnesota v. Hoffman, 543 F.2d 1198, 1200 n.1 (8th Cir. 1976) 

(“That the Congress intended to extend the Act's jurisdiction to the constitutional limit is 

clear.”).  The Constitution surely does not forbid the Corps – or any federal agency for that 

matter – from regulating activities that occur solely on federal lands.  

To hold that Lake Temp is not “navigable waters” would leave the lake devoid of all 

water quality protections.  Certainly, the States of Progress and New Union are without authority 

to regulate conduct on federal lands.  A conclusion that the federal government as well cannot 

protect the lake’s water quality would contradict Congress’ declared intent to “restore and 

maintain . . . the Nation’s waters.”  See 33 U.S.C. § 1251(a) (2006).  Moreover, such a 

conclusion would effectively amount to a declaration that Congress did not mean what it said 

when it defined “navigable waters” as “waters of the United States.”  No rationale supports such 

a holding.   

Unlike in Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers 

(SWANCC), 531 U.S. 159 (2001), there is no concern here that applying federal jurisdiction 
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“would result in a significant impingement of the States' traditional and primary power over land 

and water use.”  Id. at 174.  Lake Temp lies wholly within a military reservation owned by the 

United States, and thus federal jurisdiction over the lake would not impinge on the State of 

Progress’ traditional and primary power over land and water use.  Accordingly, Lake Temp 

constitutes “navigable waters” under the CWA.  

The fact that DOD plans to deposit the slurry into Lake Temp while the bed is dry does 

not alter this result.  “A determination of navigability, once made, applies laterally over the entire 

surface of the waterbody, and is not extinguished by later actions or events which impede or 

destroy navigable capacity.”  33 C.F.R. § 329.4 (2011); see Rapanos, 547 U.S. at 733 n.6 (“No 

one contends that federal jurisdiction appears and evaporates along with the water.”).  Thus, 

though DOD proposes to discharge into Lake Temp while the lakebed is dry, this does not affect 

the navigability analysis of Lake Temp.   

B. Lake Temp Additionally Qualifies as “Waters of the United States” Pursuant to 
Corps and EPA Regulations Defining the Term. 
 

Lake Temp further constitutes “waters of the United States” pursuant to regulations 

promulgated by the Corps and EPA.  The Corps and EPA have “nearly identical” definitions of 

“waters of the United States.”  See San Francisco Baykeeper, 481 F.3d at 704.  Those definitions 

include “waters which are currently used, or were used in the past, or may be susceptible to use 

in interstate or foreign commerce,” and “[a]ll other waters such as intrastate lakes . . . the use, 

degradation or destruction of which would affect or could affect interstate or foreign commerce 

including any such waters . . . [w]hich are or could be used by interstate or foreign travelers for 

recreational or other purposes.”  33 C.F.R. § 328.3(a) (2011); 40 C.F.R. § 122.2 (2011).  Lake 

Temp easily satisfies these definitions. 
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For over one hundred years interstate travelers have visited Lake Temp for the 

recreational purpose of duck hunting.  Roughly one in every four travelers to Lake Temp resides 

outside the State of Progress.  A state highway runs alongside the southern side of Lake Temp 

within one hundred feet of the shore when the lake is filled to its historic high.  Visible trails 

shows signs of rowboats and canoes being dragged from the highway to the lake.  Interstate 

travelers hunt ducks and watch birds from canoes on the lake and even row across Lake Temp to 

hunt from the shore opposite the highway.  The proposed pollution of Lake Temp by DOD 

would affect Lake Temp in its status as habitat for migratory birds, and thus affect the activities 

of interstate travelers to Lake Temp.  Under Corps and EPA regulations, such uses establish a 

wholly intrastate lake as navigable waters.  33 C.F.R. § 328.3(a)(3) (2011); 40 C.F.R. § 122.2 

(2011).   

Progress argues that the Supreme Court’s decision in SWANCC nonetheless precludes a 

finding of navigability.  However, SWANCC is largely inapposite.  In SWANCC, the Court 

overruled a 1986 Corps promulgation dubbed the “Migratory Bird Rule” that included in the 

definition of “navigable waters,” any waters which “are or would be used as habitat by other 

migratory birds which cross state lines.”  531 U.S. at 164. The Court’s ruling was based on two 

concerns.  First, the Court found that the regulation invoked the outer limits of Congress' power 

under the Commerce Clause.  Id. at 173-74.  Second, the Court noted that permitting the rule to 

stand would result in a significant impingement of States' traditional and primary power over 

land and water use.  Id. at 174.  Applying federal jurisdiction to Lake Temp presents neither of 

these concerns.   

First, unlike in SWANCC, applying the Corps’ and EPA’s regulations here does not 

invoke the outer limits of Congress' power under the Commerce Clause.  See 531 U.S. at 173-74.  



	   	  21 

Despite noting that the protection of migratory birds is a national interest of nearly the first 

magnitude and that over a million people spend over a billion dollars annually on recreational 

pursuits related to migratory birds, the Corps in SWANCC relied solely on use of the ponds as 

habitat for migratory birds and the Court held the Corps failed to show which precise object or 

activity, in the aggregate, substantially affects interstate commerce.  Id. at 173.  However, courts 

have long recognized that the water-based recreational activities and interstate movement of 

travelers that occur at Lake Temp come within congressional reach under the Commerce Clause.  

See Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 256 (1964) (holding interstate 

movement of travelers related to a motel within reach of Commerce Clause); Utah v. Marsh, 740 

F.2d 799, 803-04 (10th Cir. 1984) (holding commerce clause empowered congressional 

regulation over state's discharge into lake located entirely within state, as lake was used by 

interstate travelers for public recreation including hunting and bird watching); United States v. 

Byrd, 609 F.2d 1204, 1210 (7th Cir. 1979) (holding that local filling activities may exert a 

substantial economic effect on interstate commerce created by recreational use of inland lakes 

dependent in part on the purity of their water for wildlife inhabiting the area).  Further, courts 

have found that pollution of such waters significantly impacts interstate commerce and that 

Congress may therefore regulate activities that cause such pollution.  See, e.g., United States v. 

Holland, 373 F. Supp. 665, 673 (M.D. Fla. 1974) (holding that “[i]t is beyond question that water 

pollution has a serious effect on interstate commerce and that the Congress has the power to 

regulate activities such as dredging and filling which cause such pollution”).   

Hundreds, if not thousands, of out of state visitors travel to Lake Temp to hunt ducks, an 

activity that along with bird watching, annually spurs billions of dollars of commerce.  See, e.g., 
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SWANCC, 531 U.S. at 173.  Accordingly, Congress absolutely may regulate Lake Temp pursuant 

to its power under the Commerce Clause.  See, e.g., Heart of Atlanta Motel, 379 U.S. at 256. 

Second, as stated above, the federal government’s assertion of jurisdiction over Lake 

Temp would not result in a significant impingement of the States' traditional and primary power 

over land and water use.  Lake Temp lies wholly within a military reservation owned by the 

United States, and thus federal jurisdiction over the lake would not impinge on any States’ 

traditional or primary power over water use.  Therefore, Lake Temp qualifies as navigable waters 

under the CWA as “waters of the United States.”  

III.  DOD'S PROPOSED DISCHARGE REQUIRES A CWA § 402 PERMIT. 
 

According to the district court, regardless of the substance being discharged, the 

discharge may be classified as "fill material" if it changes the bottom elevation of Lake Temp.  

See Order at 8.  Such a conclusion effectively reads the section 402 permitting system out of the 

CWA.  Here, DOD requires a section 402 permit from EPA for its planned discharge of slurry 

into Lake Temp, not a 404 permit from the Corps, because the slurry of spent munitions 

containing hazardous chemicals qualifies as “pollutants” but not “fill material.”  See 33 U.S.C. 

§§ 1342, 1344, 1362 (2006); 33 C.F.R. § 323.2 (2011); 40 C.F.R. § 232.2 (2011).  Specifically, 

the unwanted slurry is not fill material because it constitutes DOD’s “trash or garbage,” which 

the Corps and EPA expressly exclude in their regulatory definitions of fill.  See 33 C.F.R. § 

323.2 (2011); 40 C.F.R. § 232.2 (2011).  The activity here is not the disposal of “traditional” fill 

material, such as rock or clay, but rather the purposeful discharge of hazardous substances into 

"waters of the United States."  The definition of "fill material" must have a limit and that limit 

excludes the slurry at issue.  
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The recent Supreme Court decision Coeur Alaska, Inc. v. Southeast Alaska Conservation 

Council, 129 S. Ct. 2458 (2009), does not modify the need for a section 402 permit here.  To the 

extent Coeur applies, it is distinguishable because of the physical makeup of the slurry, duration 

of the harm of the discharge, and inappropriate role of the Corps as a biased permit issuer here.  

Therefore, this Court should find the section 404 permit void.  

A. The Slurry Absolutely Necessitates a § 402 Permit, Not a § 404 Permit. 
 

CWA section 301 prohibits the discharge of any pollutant by any person into waters of 

the United States, except in compliance with certain sections of the Act.  33 U.S.C. § 1311 

(2006).  CWA section 402 establishes the National Pollutant Discharge Elimination System 

(“NPDES”) and authorizes the EPA Administrator to “issue a permit for the discharge of any 

pollutant, or combination of pollutants,” that must meet applicable effluent limitations, 

performance standards, and permit conditions.  Id. § 1342 (emphasis added).  CWA section 404 

authorizes the Secretary of the Army to issue permits “for the discharge of dredged or fill 

material into the navigable waters at specified disposal sites.”  Id. § 1344 (emphasis added).  The 

discharge of pollutants that are not fill requires a NPDES permit from EPA.  Id. § 1342(a).  

However, if the materials qualify as fill, only a 404 permit from the Corps is necessary, although 

EPA retains discretion to veto the permit.  Id. § 1342(a), (c).  

i. The slurry is a “pollutant” but not “fill material.” 
 

Applying the CWA as well as Corps and EPA implementing regulations, the slurry that 

DOD plans to spray onto Lake Temp is a pollutant but not fill material, making a NPDES permit 

necessary and a 404 permit inappropriate here.  Preparation of the slurry begins by emptying 

spent munitions of liquid, semi-solid, and granular contents, including many chemicals on the 
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CWA section 311 list of hazardous substances, and mixing them with additional chemicals to 

assure the contents are no longer explosive.  Order at 4.  The remaining metal solids are ground 

and pulverized, and water is added to form the slurry.  Id.  

The CWA definition of “pollutant” includes “munitions” and “chemical wastes” 

discharged into water.  33 U.S.C. § 1362(6) (2006).  It also defines “discharge of pollutants,” in 

relevant part, as “any addition of any pollutant to navigable waters from any point source.”  Id. § 

1362(12).  The slurry and discharge activity here fit these definitions since the mixture of spent 

munitions containing hazardous chemicals will be sprayed onto Lake Temp from a movable 

multi-port pipe.  See Order at 7 (noting that the slurry is a pollutant); see also 33 U.S.C. § 

1362(14) (2006) (defining “point source” as “any discernible, confined and discrete conveyance  

. . . from which pollutants are or may be discharged”). 

The CWA does not define “fill material,” but Corps and EPA regulations both define it as 

“material placed in waters of the United States where the material has the effect of: (i) Replacing 

any portion of a water of the United States with dry land; or (ii) Changing the bottom elevation 

of any portion of a water of the United States.”  33 C.F.R. § 323.2 (2011); 40 C.F.R. § 232.2 

(2011); see Final Revisions to the Clean Water Act Regulatory Definitions of “Fill Material” and 

“Discharge of Fill Material,” 67 Fed. Reg. 31,129, 31,132 (May 9, 2002) (to be codified at 33 

C.F.R. pt. 323, 40 C.F.R. pt. 232) (discussing the “effects-based approach” of defining “fill 

material”).  The regulations exclude “trash or garbage” from the definition of fill material and 

provide a non-exhaustive list of examples of what qualifies as fill.  33 C.F.R. § 323.2 (2011); 40 

C.F.R. § 232.2 (2011).  Even though the activity here will change the bottom elevation of Lake 

Temp, the slurry is not “fill material” because it is waste, which the Corps and EPA regulations 

specifically exclude from the definition.  Further, the slurry is in no way similar to either 
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“traditional” fill material or the examples provided by the Corps and EPA, and therefore does not 

qualify as “fill material.”   

The Corps and EPA provide a non-exhaustive list of examples of “fill material” as 

“includ[ing], but . . . not limited to: rock, sand, soil, clay, plastics, construction debris, wood 

chips, overburden from mining or other excavation activities, and materials used to create any 

structure or infrastructure in the waters of the United States.”  33 C.F.R. § 323.2 (2011); 40 

C.F.R. § 232.2 (2011).  A 2002 Corps and EPA rulemaking makes clear that these materials are 

regulated under section 404 because of their similarities to “traditional” fill – that is, fill having 

the intended effect “of replacing an aquatic area with dry land or of changing the bottom 

elevation of a water body for any purpose.”  67 Fed. Reg. at 31,131-33.  The slurry here surely is 

not intended to “replac[e] an aquatic area with dry land or [to] chang[e] the bottom elevation of a 

water body for any purpose.”  Rather, DOD intends to dispose of its “trash or garbage.”  That 

DOD must add chemicals to assure the munitions are no longer explosive further illustrates that 

DOD is using this activity to dispose of its wasted munitions.  Otherwise, DOD would not select 

hazardous chemicals and potential explosives for legitimate fill activity. 

The canons of noscitur a sociis and ejusdem generis support a reading of the regulations 

that only materials similar to rock, sand, etc., should qualify as fill material.  See United States v. 

Philip Morris USA, Inc., 396 F.3d 1190, 1200 (D.C. Cir. 2005) (“Applying the canons 

of noscitur a sociis and ejusdem generis, we will expand on the remedies explicitly included in 

the statute only with remedies similar in nature to those enumerated.”).  A slurry of spent 

munitions containing hazardous chemicals is in no way similar to soil, rock, or any other 

“traditional” fill material.  The slurry will invariably cause significant environmental harm since 

it consists of hazardous chemicals and substances on the CWA section 311 list that by definition 
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have “elements and compounds which, when discharged in any quantity into or upon the 

navigable waters of the United States . . . present an imminent and substantial danger to the 

public health or welfare.”  33 U.S.C. § 1321(a)(14), (b)(2)(A) (2006).  Accordingly, the slurry 

may not be considered "fill material" under the CWA. 

ii. Qualifying this slurry as “fill material” produces unacceptable results. 
 

As a practical matter, if this Court concludes that any discharged material that changes 

the bottom elevation of Lake Temp qualifies as “fill material,” regardless of hazardous or 

harmful constituents, it would not only violate the statutes and regulations above, it would lead 

to intensified pollution of the nation’s waters.  Applicants seeking to discharge pollutants would 

have a perverse incentive to discharge pollutants in excessive amounts so as to raise the bottom 

elevation of the waterbody, thereby qualifying for a 404 permit from the Corps rather than a 

more onerous and restrictive NPDES permit from EPA.  That directly contradicts Congress’ 

intent to eliminate “the discharge of pollutants” into, and to “restore and maintain the . . . 

integrity of,” the nation’s waters.  33 U.S.C. § 1251(a) (2006).  In addition, if the Corps is able to 

regulate spent munitions containing hazardous chemicals, it would seem the 404 permitting 

scheme lacks any limits.  This undermines the statutory scheme intended by Congress, weakens 

the NPDES permit system, and severely threatens the integrity of the “waters of the United 

States.”  

B. Coeur Is Distinguishable and Does Not Modify the Need for a § 402 Permit. 
 

In Coeur, the Supreme Court considered the related jurisdictions of EPA and the Corps 

under CWA sections 402 and 404.  129 S. Ct. at 2467-69.  The case involved a proposal by a 

private company to operate a “froth flotation” mill facility in a previously closed gold mine, 
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which would generate millions of tons of mine tailings as a byproduct.  Id. at 2463-64.  The 

company proposed to dispose of the tailings by pumping the wastewater into a lake 

approximately three miles from the mine, thereby raising the lakebed approximately fifty feet.  

Id. at 2464.  The Corps issued a permit under section 404 to allow the placement of the tailings 

into the lake, and EPA did not veto the permit.  Id.  The Court held that the CWA gave authority 

to the Corps, rather than EPA, to issue a permit for the mining waste.  Id. at 2469.  To the extent 

Coeur applies here, it is distinguishable because of the physical makeup of the slurry, duration of 

the harm of the discharge, and inappropriate role the Corps played as a biased permit issuer.   

i. The physical makeup of the slurry distinguishes the present case from Coeur. 
 

The Court in Coeur based its holding on the fact that the slurry qualified under the 

regulations as “fill material.”  129 S. Ct. at 2463.  Thus, since the material here is excluded under 

and does not fit the definition of fill, Coeur does not support Corps jurisdiction.  In fact, in Coeur 

the material discharged consisted only of crushed rock and water, and the environmental groups 

bringing suit even conceded the slurry met the definition of “fill material.”  Id. at 2646, 2468.  

Here, the slurry consists of spent munitions and chemicals on the CWA section 311 list of 

hazardous substances, which pose an “imminent and substantial danger to the public health or 

welfare.”  See 33 U.S.C. § 1321(a)(14), (b)(2)(A) (2006).  Therefore, since the materials here are 

not inert “fill material,” the holding in Coeur does not apply. 

ii. The harm in the present case will be permanent whereas in Coeur the harm was 
temporary. 
 

The environmental impacts considered here further distinguish this case from Coeur.  In 

Coeur, the Court established that “the environmental damage caused by placing slurry in the lake 
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[would] be temporary.”  129 S. Ct. at 2464.  In fact, the alternative to the lake disposal would 

have been to place the tailings on nearby wetlands, resulting in a pile twice as high as the 

Pentagon, covering three times as many acres.  Id. at 2465 (citations omitted).  Thus, discharging 

into the treatment pond in Coeur prevented more severe environmental harm in the alternative.  

Id.  Here, DOD proposes to discharge munitions and chemicals into Lake Temp permanently 

harming Lake Temp and eventually the Imhoff Aquifer.  Therefore, the effect of the slurry and 

the purpose of the discharge completely distinguish these activities from those in Coeur and 

illustrate the inadequacy of a 404 permit. 

iii. The Corps’ issuance of the permit as an interested subsidiary of the permit 
applicant, DOD, distinguishes Coeur and prevents meaningful review. 
 

Since the Corps made its decision as an interested subsidiary of the permit applicant, the 

permitting process is suspect and likely lacked meaningful review due to this conflict of interest.  

This distinguishes Coeur where the Corps made its decision as an uninterested regulator.  

Further, in Coeur the agency that Congress charged with making the permitting decision, the 

Corps, ultimately made the decision that the Supreme Court upheld.  129 S. Ct. at 2463.  Here, 

the proper agency for making the decision is EPA rather than the Corps.  EPA is the agency with 

the expertise to issue NPDES permits and to set their guidelines.  In fact, EPA argued that the 

non-fill liquid and semi-solid portion of the material at the least required a NPDES permit before 

discharging into Lake Temp.  Order at 9.  As a regulator, the Corps must protect the public, not 

placate the demands of DOD.  Therefore, this distinguishes Coeur and illustrates that this process 

lacked meaningful review. 

In sum, DOD’s proposed discharge absolutely requires a section 402 permit. 
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IV.  EPA’S ACQUIESCENCE IN OMB’S DECISION VIOLATED THE CWA AND APA. 
 

After the Corps issued the section 404 permit, EPA prepared to exercise its veto power 

because it believed a section 402 permit necessary.  EPA recognized that a discharge of spent 

munitions containing hazardous substances differed significantly from the discharge of rock 

slurry in Coeur, and would at least require a section 402 permit for treatment of the material 

before discharge.  But OMB instructed EPA to do nothing and EPA complied.  In other words, 

OMB, rather than EPA, decided not to veto the Corps’ permit.  Such interference violates the 

statutory scheme of the CWA.  Congress granted the EPA Administrator, not OMB, the 

exclusive authority to veto section 404 permits whenever she determines that the discharge will 

have an “unacceptable adverse effect.”  33 U.S.C. § 1344(c) (2006).   

Disregarding this congressional intent entirely, the district court sweepingly concluded 

that OMB’s participation was proper on the apparent assumption that Article II, Section 3 of the 

U.S. Constitution gives the President directive authority over all agency decisions.  See Order at 

10.  The Supreme Court has long rejected such an extreme position.  See, e.g., Kendall v. United 

States ex rel. Stokes, 37 U.S. 524, 610 (1838) (rejecting the claim that “every officer in every 

branch of th[e] [executive] department is under the exclusive direction of the President”).  This 

principle carries particular force in the context of agency adjudication where presidential 

interference would inject an inappropriate influence into the resolution of cases and 

controversies.  Accordingly, because OMB had no authority to interfere with CWA permitting 

decisions, EPA’s acquiescence to OMB’s officious directive constituted a violation of the CWA 

and the APA.  See Envtl. Def. Fund v. Thomas, 627 F. Supp. 566, 570 (D.D.C. 1986) (holding 

that an executive order permitting OMB interference with EPA action “is incompatible with the 
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will of Congress and cannot be sustained as a valid exercise of the President's Article II 

powers”).   

A. OMB’s Interference and EPA’s Abdication of Its Statutory Responsibilities Are 
Final Agency Actions Subject to Review Under the APA. 
 

i. OMB and EPA’s actions constitute final agency actions under the APA. 
 

OMB’s interference in quasi-adjudicative matters and EPA’s abdication of its statutory 

responsibilities are reviewable under the APA.  The APA authorizes suit by a person suffering 

legal wrong because of “final agency action.”  5 U.S.C. §§ 702, 704 (2006).  By enacting a 

provision permitting judicial review of “final agency action” for which no other adequate remedy 

exists, Congress intended to cover a broad spectrum of administrative actions, and the Supreme 

Court reaffirmed that intent by holding that the “[APA’s] ‘generous review provisions’ must be 

given a hospitable interpretation.”  Abbott Labs. v. Gardner, 387 U.S. 136, 140-41 (1967), 

overruled on other grounds by Califano v. Sanders, 430 U.S. 99 (1977).   

Consistent with this principle, the fact that New Union challenges EPA's failure to act 

rather than any affirmative decision by EPA does not by itself preclude judicial review.  Indeed, 

considering this precise issue, a persuasive district court opinion concluded that EPA’s inaction 

in not vetoing a Corps’ permit was reviewable.  Alliance to Save Mattaponi v. U.S. Army Corps 

of Eng’rs (Alliance), 515 F. Supp. 2d 1, 8 (D.D.C. 2007).  The court noted that in contrast to a 

non-enforcement decision, “[t]he ‘inaction’ here . . . is essentially a decision (i.e., an action) to 

indirectly approve a permit.”  Id.  Such “inaction” has the same impact as an express denial of 

relief, id., and courts consistently hold such inaction to be reviewable final agency action, see, 

e.g., Her Majesty the Queen in Right of Ontario v. EPA, 912 F.2d 1525, 1531 (D.C. Cir. 1990) 
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(“When administrative inaction has the same impact on the rights of the parties as an express 

denial of relief, judicial review is not precluded.”); see also Coal. for Sustainable Res., Inc. v. 

U.S. Forest Serv., 259 F.3d 1244, 1251 (10th Cir. 2001) (same).     

ii. OMB and EPA’s actions are reviewable under the APA. 
 

Where agency action is final, “[w]e begin with the strong presumption that Congress 

intends judicial review.”  Bowen v. Mich. Acad. of Family Physicians, 476 U.S. 667, 670 (1986); 

see also Kucana v. Holder, 130 S. Ct. 827, 839 (2010) (noting that it takes “clear and convincing 

evidence” to dislodge the presumption favoring judicial review).  Only “in those rare 

circumstances where the relevant statute ‘is drawn so that a court would have no meaningful 

standard against which to judge the agency's exercise of discretion’” does the Court hold that a 

presumption against reviewability exists.  Lincoln v. Vigil, 508 U.S. 182, 191 (1993) (citing 

Heckler v. Chaney, 470 U.S. 821, 830 (1985)).  Such a meaningful standard is present here: the 

CWA provides that EPA may, pursuant to its discretion, veto a section 404 permit “whenever [it] 

determines . . . that the discharge . . . will have an unacceptable adverse effect on municipal 

water supplies, shellfish beds and fishery areas . . ., wildlife, or recreational areas.”  33 U.S.C. § 

1344(c) (2006); see Alliance, 515 F. Supp. 2d at 8 (finding that section 404(c) provides a 

meaningful standard of review).  Indeed, courts repeatedly have recognized that the 

“unacceptable adverse effect” standard of the CWA is judicially reviewable.  See James City 

County, Va. v. EPA, 12 F.3d 1330, 1336 (4th Cir. 1993) (reviewing whether EPA’s factual 

conclusion of unacceptable adverse effects was supported by the record); Bersani v. EPA, 850 

F.2d 36, 40 (2d Cir. 1988) (reviewing EPA’s conclusion that a project would have unacceptable 

adverse effects).     
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However, regardless of whether there is a presumption of or against reviewability, EPA’s 

impermissible acquiescence to OMB’s directive mandates review in this instance.  Even in non-

enforcement actions where agency discretion is at its height, the Supreme Court holds that there 

is only a “presumption against reviewability.”  See Chaney, 470 U.S. at 832-33.  This 

presumption may be overcome where the agency has “disregard[ed] legislative direction in the 

statutory scheme[,]” id. at 833, or “where the agency has . . . abdicat[ed] . . . its statutory 

responsibilities,” id. at 833 n.4.  

B. EPA’s Acquiescence to OMB’s Directive Was Inconsistent with the Statutory 
Scheme of the CWA and Therefore Ultra Vires. 
 

OMB had no authority to direct EPA in a CWA vetoing decision.  Congress 

unambiguously granted the EPA Administrator the exclusive authority to veto section 404 

permits “whenever [s]he determines . . . that the discharge . . . will have an unacceptable adverse 

effect . . . .”  33 U.S.C. § 1344(c) (2006) (emphasis added).  The district court relied on several 

false premises in concluding that OMB’s participation was nonetheless proper.  First, the court 

erroneously assumed that Article II, Section 3 of the Constitution gives the President directive 

authority over all agency decisions.  Order at 10.  Second, without any explanation, the district 

court declared that Coeur prohibited EPA from vetoing the Corps’ permit.  Id.  Neither assertion 

finds support in the law.  

In assuming the President has the power to make all discretionary decisions in the 

executive branch, the district court ignored a long history of Supreme Court jurisprudence 

holding otherwise.  Although Article II vests executive power in the President, “it by no means 

follows[] that every officer in every branch of th[e] [executive] department is under the exclusive 

direction of the President.  Such a principle . . . is not, and certainly cannot be claimed by the 
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President.”  Kendall, 37 U.S. at 610; see also Morrison v. Olson, 487 U.S. 654, 690 (1988) 

(rejecting the unitary executive theory as a “rigid demarcation – a demarcation incapable of 

being altered by law in the slightest degree, and applicable to tens of thousands of holders of 

offices neither known nor foreseen by the Framers – [that] depends upon an extrapolation from 

general constitutional language which we think is more than the text will bear”). 

To be sure, the President has the power to oversee the administrative agencies and has 

broad removal powers, Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 130 S. Ct. 3138, 

3157 (2010); however, the President does not have the authority to reject statutory frameworks 

and impose his own judgment for that of the administrative agencies.  Indeed, Congress entrusted 

EPA, not OMB, with the authority to determine whether a Corps’ permit should be vetoed.  The 

conclusion that OMB may also make such determinations necessarily entails a rewriting of the 

statutory scheme.  But as the Court has long acknowledged, “the President's power to see that the 

laws are faithfully executed refutes the idea that he is to be a lawmaker.”  Youngstown Sheet & 

Tube Co. v. Sawyer, 343 U.S. 579, 587 (1952).  

The President’s control over the administrative agencies is particularly limited with 

regard to agency adjudications, and CWA permitting decisions are adjudicative in 

nature.  See Abenaki Nation of Mississquoi v. Hughes, 805 F. Supp. 234, 240 (D. Vt. 1992), aff'd, 

990 F.2d 729 (2d Cir. 1993) (“From these definitions [in the APA] a general [CWA] permit is 

more appropriately classified as an adjudication rather than a rule.”); see also Nat'l Wildlife 

Fed'n v. Marsh, 568 F. Supp. 985, 992 n.12 (D.D.C. 1983) (“A permit decision-making 

proceeding is clearly adjudication rather than rule making.”).  Although several courts have held 

that the President may exert a certain degree of influence in informal rulemakings, these 

decisions have been careful to recognize that this reasoning does not apply to adjudications.  See, 
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e.g., Sierra Club v. Costle, 657 F.2d 298, 405, 407 n.527 (D.C. Cir. 1981).  Even at the peak of 

constitutional doctrine favoring presidential power, the Supreme Court in Myers v. United States, 

272 U.S. 52 (1926), exclaimed that “there may be duties of a quasi-judicial character imposed on 

executive officers and members of executive tribunals whose decisions after hearing affect 

interests of individuals, the discharge of which the President cannot in a particular case properly 

influence or control.”  Id. at 135 (emphasis added); see also Elena Kagan, Presidential 

Administration, 114 HARV. L. REV. 2245, 2363 (2001) (noting that the President is “disallow[ed] 

. . . from disrupting or displacing the procedural, participatory requirements associated with 

agency adjudication, thus preserving their ability to serve their intended, special objectives”).   

Finally, the district court argued that the Supreme Court’s decision in Coeur prohibited 

EPA from vetoing the Corps’ permit here.  This argument fails for two reasons.  First, as stated 

above, the Court in Coeur did not state that any material added to navigable waters constitutes 

fill material.  Such a broad reading would effectively read the NPDES permit system out of the 

CWA.  Second, Coeur did not divest or in any way restrict EPA of its statutory right to veto the 

Corps’ permitting decisions.  Indeed, the Court expressly acknowledged that EPA may veto a 

Corps-issued permit where it determines that the plan would cause an “unacceptable adverse 

effect.”  See Coeur, 129 S. Ct. at 2478.  Coeur therefore not only does not support the district 

court’s claim, but rather directly rejects the idea that EPA may not veto the Corps’ permits. 

Because OMB’s interference and EPA’s abdication of its statutory responsibilities are 

“incompatible with the will of Congress and cannot be sustained as a valid exercise of the 

President's Article II powers[,]” both agencies acted in violation of the CWA.  See Envtl. Def. 

Fund, 627 F. Supp. at 570.  In addition, EPA also violated the APA by failing to act in 

“observance of procedure required by law.”  See 5 U.S.C. § 706(2)(D) (2006).  Even if EPA is 
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presumed to have in fact made an affirmative decision not to veto the Corps’ permit, this does 

not remedy the defect.  EPA’s decision not to veto, if EPA made a decision at all, did not rely on 

a consideration of the appropriate factors; that is, whether the plan would have “unacceptable 

adverse effects.”  Rather, it relied on considerations completely divorced from the statutory text.  

The record demonstrates that EPA impermissibly based its decision on OMB’s directive.  Thus, 

in “rel[ying] on factors which Congress has not intended it to consider,” EPA’s decision was 

arbitrary and capricious.  See Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 

U.S. 29, 43 (1983).  

CONCLUSION 

 For the foregoing reasons, this Court should find that: (1) New Union has standing; (2) 

Lake Temp constitutes “navigable waters” under the CWA; (3) the Corps lacked jurisdiction to 

issue the permit, and therefore DOD’s permit is void; and (4) EPA’s acquiescence to OMB’s 

directive not to veto the Corps’ permit violated the CWA and the APA. 

 

Respectfully Submitted, 

_______________________ 
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