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JURISICTIONAL STATEMENT 

Appellant, the State of New Union (“New Union”), seeking review of its claims under the 

Administrative Procedures Act (“APA”), 5 U.S.C. §§ 706(2)(A) and (C) (2006), filed a 

Complaint in the United States District Court for the District of New Union pursuant to the 

jurisdictional provisions of the Administrative Procedures Act (“APA”), 5 U.S.C. § 702 (2006) 

and 28 U.S.C. § 1331 (2006).   

This appeal is from a Final Judgment entered by the district court on June 2, 2011 

dismissing all of New Union’s claims, and holding that New Union lacked standing.  Order at 

10-11.  This Court has jurisdiction pursuant to 28 U.S.C. § 1291 (2006).   

STATEMENT OF THE ISSUES 

I. Whether New Union has standing in its sovereign capacity as owner and regulator 

of the groundwater in the state or in its parens patriae capacity as protector of its 

citizens who have an interest in the groundwater in the state.   

 

II. Whether the Army Corps of Engineers (“the Corps”) has jurisdiction to issue a 

permit under the Clean Water Act (“CWA”) § 404, 33 U.S.C. § 1344, because 

lake Temp is navigable water under CWA §§ 301(a), 404(a), and 502(7), 33 

U.S.C. §§ 1331(a), 1344(a), 1362(7).   

 

III. Whether the Corps has jurisdiction to issue a permit under CWA § 404, 33 U.S.C. 

§ 1344, or the Environmental Protection Agency (“EPA”) has jurisdiction to issue 

a permit under CWA § 402, 33 U.S.C. § 1342, for the discharge of a slurry made 

of munitions waste into Lake Temp.   

 

IV. Whether the decision by the Office of Management and Budget (“OMB”) that the 

Corps had jurisdiction under CWA § 404, 33 U.S.C. § 1344, and that EPA did not 

have jurisdiction under CWA § 402, 33 U.S.C. § 1342, to issue a permit for the 

Department of Defense (“DOD”) to discharge slurry into Lake Temp, and EPA’s 

acquiescence in OMB’s decision violated the CWA.   

 

STATEMENT OF THE CASE 

This is an appeal from an Order of the United States District Court for the District of 

New Union.  New Union brings this action to challenge the validity of a CWA § 404 permit 
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issued by the Corps for the discharge of spent munitions into Lake Temp under CWA § 404, 33 

U.S.C. § 1344.  Pursuant to its final review authority over § 404 permits provided by 33 U.S.C. 

§1344(c), EPA was preparing to veto the permit when OMB intervened, claiming “dispute 

resolution” authority under Executive Order 12,088.  Despite EPA’s arguments that the 

discharge should be regulated under § 402, OMB found that the discharge was properly 

regulated by §404, and ordered EPA to not veto the permit.  

On cross-motions for summary judgment, the district court found that New Union had not 

evidenced a sufficient threat of injury to have standing in federal court, and dismissed each of 

New Union’s claims on the merits.  Order at 10-11.  First, the court found that New Union 

cannot establish standing in its sovereign capacity as owner and regulator of the groundwater 

because the contamination of the Imhoff Aquifer from the munitions discharge into Lake Temp 

is “speculative.”  Order at 6.  Second, the District Court found that Lake Temp falls well within 

the definition of “navigable water” under the CWA, because the lake is used by interstate 

travelers for hunting and boating.  Id.  Third, the District Court held that the Corps has authority 

under CWA § 404, 33 U.S.C. § 1344 to issue a permit for the discharge of munitions waste into 

Lake Temp, and the EPA did not have authority to do so under CWA § 402, 33 U.S.C. § 1342.  

Order at 8.  The court held that the munitions waste is “fill material” because it would raise the 

bottom elevation of Lake Temp.  Id.  Fourth, the District Court held that the OMB did not violate 

the CWA when it directed EPA not to exercise its authority under CWA § 402, 33 U.S.C. § 1342 

to veto the permit issued by the Corps.  Order at 10.  The court reasoned that, pursuant to the 

President’s administrative authority under Article II, Section 3 of the Constitution, OMB 

necessarily has authority to resolve legal and policy disputes between executive agencies. Id.   
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STATEMENT OF FACTS 

Lake Temp been enjoyed by hunters and recreationalists for at least a hundred years.  

Order at 4.  Historically, ducks used the lake during wet years as a stopover in their migration 

from the Arctic to southern climes and back.  Id.  These ducks draw hunters from surrounding 

states, including New Union.  Order at 7.  Lake Temp has also been used for other purposes: 

there are clearly visible trails leading from the road to the lake.  Id.  The trails show signs that 

rowboats and canoes have been dragged between the highway and the lake.  Id.  DOD is aware 

that people have used, and continue to use the lake for hunting, boating, and bird watching.  Id.  

DOD now proposes to use Lake Temp to dispose of a very large amount of munitions waste.  Id.   

Lake Temp, which lies in the State of Progress, is the lowest point of an eight-hundred 

square mile watershed.  Order at 4.  Rainwater drains into the lake from mountains in both 

Progress and New Union.  Id.  No surface water flows out of the lake.  Id.  The lake is filled with 

water four out of every five years, and a high water mark is visible.  Id.  During the rainy seasons 

in wet years, Lake Temp stretches three miles by five miles.  Id.  The lake is somewhat smaller 

during the dry season.  Id.   

Beneath Lake Temp lies the Imhoff Aquifer.  Order at 4.  The shape of the aquifer 

generally follows the contours of the lake, and five percent of the aquifer extends into New 

Union.  Id.  The lake and aquifer are separated only by unconsolidated alluvial soils.  Order at 5.  

The waters of the aquifer are sulfurous, so they are not suitable for agricultural uses without 

treatment.  Id.  Currently, New Union citizens are not known to use the groundwater in the 

Imhoff Aquifer.  Id.  New Union has enacted state law that requires a permit for the withdrawal 

of groundwater, and forbids any withdrawal that will deplete the water source over a twenty year 

period.  Order at 6.  To date there has been no comprehensive scientific study of the subsurface 



 4 

water flows in the region.  Order at 5-6.  New Union has offered to fund and facilitate a study, 

but would need to dig wells around Lake Temp on DOD property to do so.  Order at 6.  DOD 

does not contest that it would deny New Union access for the purpose of conducting this study, 

or for other non-military purposes.  Id. 

A highway borders the southern side of the lake.  Order at 4.  The highway intersects 

with several roads that lead into New Union.  Id.  The edge the lake is within one hundred feet of 

the highway when the lake is at its highest.  Id.  When the lake became part of a military 

reservation in 1952, DOD posted signs on both sides of the highway saying “danger” and “illegal 

entry.”  Id.  However, the lake is not fenced. Id.  Apart from posting the signs, DOD has not 

taken any action to restrict public entry.  Id. 

DOD proposes to discharge into Lake Temp munitions waste containing many hazardous 

chemicals listed in § 311 of the CWA.  Order at 4.  DOD will build a facility on the shore to 

extract liquid, semi-solid, and granular explosives from the munitions and mix them with 

chemicals to render them non-explosive.  Id.  The result is solid material consisting primarily of 

metals.  Id.  DOD will grind and pulverize the solid munitions, then add water to form a slurry.  

Id.  Finally, DOD will spray the slurry from a movable pipe onto dry portions of the lake bed.  

Id.  The slurry will quickly dry in Lake Temp’s arid climate.  Id.  The pipe will spread the slurry 

evenly to cover the entire lake bed over a period of several years, eventually raising the lake bed 

by several feet, the lake’s top elevation by six feet and its surface area by two square miles 

compared to the present time.  Id.  Runoff from the watershed will continue to flow unimpeded 

into the lake, and the DOD will grade the edges of the slurry deposit to facilitate water flow into 

the lake.  Order at 4.  The lake will remain the lowest point in the drainage basin and receive 

precipitation from the basin.  Id.   
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STANDARD OF REVIEW 

When reviewing a district court grant of summary judgment, appellate courts review all 

findings of law de novo.  Pierce v. Underwood, 478 U.S. 552, 558 (1988).  Summary judgment is 

only appropriate when the court finds that “there is no genuine issue as to any material fact and 

that the movant is entitled to judgment as a matter of law.”  Fed. R. Civ. P. 56(c)(2).  Thus, this 

Court must decide de novo whether summary dismissal of New Union’s claims was appropriate 

as a matter of law.  Questions of standing—in this case, whether New Union has demonstrated a 

judicially cognizable injury—present an issue of law, and so a district court’s ruling on this issue 

is reviewed de novo.  4805 Convoy, Inc. v. San Diego, 183 F.3d 1108, 1111 (9th Cir. 1999).  

Questions of statutory interpretation—in this case, whether CWA § 402 or § 404 governs the 

discharge of slurry, whether Lake Temp is navigable water under the CWA, and whether OMB 

violated the CWA by intervening in EPA’s review of the Corps’ § 404 permit—are also matters 

of law, and so are reviewed de novo as well.  See United States v. Riverside Bayview Homes, 

Inc., 474 U.S. 121 (1985).   

SUMMARY OF THE ARGUMENT 

The district court erred in finding that New Union has not demonstrated a sufficient threat 

of injury to establish standing in federal court.  It is substantially likely that the hazardous 

substances introduced by DOD into Lake Temp will flow through the unconsolidated alluvial 

soil the lake, and contaminate New Union’s groundwater.  Congress has determined that the risks 

posed by hazardous substances such as those found in DOD’s proposed munitions-based slurry 

are “imminent and substantial,” and that hazardous substances are dangerous “in any quantity.” 

33 U.S.C. § 1232 (b)(2)(A).  Furthermore, because New Union seeks to assert its procedural 
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rights against the federal government in order to protect quasi-sovereign interests in its own 

groundwater resources, it is entitled to special solicitude.   

This court should affirm the holding of the district court that Lake Temp is among the 

“waters of the United States” subject to the jurisdiction of the CWA under 33 U.S.C. § 1367(7).  

Lake Temp is frequented by interstate hunters, bird watchers, and boaters, and has drawn these 

recreationalists for at least one hundred years.  The degradation of its waters affect interstate 

commerce by harming wildlife that attracts visitors, and threatening the visitors themselves.  

The district court further erred when it held that a § 404 permit appropriately authorized 

the disposal of munitions waste into Lake Temp.  Section 404 governs the discharge of “fill 

material,” such as rocks, sand, construction debris, or waste from mining.  Although DOD would 

discharge enough munitions waste to raise the bottom elevation of Lake Temp, issuing a § 404 

permit allows DOD to circumvent the requirements of § 402.  This court cannot hold that any 

discharge of pollutants in quantities large enough to affect the bottom elevation of a body of 

water is “fill material.”  Furthermore, munitions waste constitutes “trash or garbage” explicitly 

excluded from the definition of “fill material,” and the Corp cannot transform its munitions 

waste from “trash or garbage” into “fill material” simply by grinding it into a slurry.  

Lastly, this Court should reverse the district court’s holding that OMB’s intervention in 

EPA’s review of the § 404 permit was lawful under the CWA.  The CWA, 33 U.S.C. §1344(c), 

provides the EPA Administrator the authority to resolve any dispute over the proper application 

of §404.   In this case, OMB disregarded the regulatory regime provided by law and assumed the 

authority that Congress designated to the EPA Administrator.  This re-designation of the 

authorities delegated by law is incompatible with congressional intent, and an improper political 

influence on an expert agency’s quasi-adjudicatory decision-making.    
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ARGUMENT 

I. NEW UNION HAS DEMONSTRATED A SUFFICIENT LIKELIHOOD OF 

INJURY TO SUPPORT STANDING IN FEDERAL COURT 

 

The doctrine of standing, grounded in Article III of the Constitution, guarantees that legal 

questions are presented to the court by parties with a sufficient adversarial interest in the 

outcome, and are decided in the context of concrete facts.  U.S. Const. art. III § 2 cl. 1; Bender v. 

Williamsport Area Sch. Dist., 475 U.S. 534, 542 (1986).  In order to have standing in federal 

court, a plaintiff must show that it has suffered an “injury in fact,” or the “imminent threat” of 

such injury in the future.
1
  Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992).  While a 

purely “hypothetical” or “speculative” injury is not sufficiently imminent, id., a “substantially 

probable” threat of harm does satisfy the injury requirement.  Natural Resources Defense 

Council v. EPA, 464 F.3d 1, 6-7 (D.C. Cir. 2006).  Furthermore, when a state seeks to assert its 

procedural rights against the Federal Government and alleges an injury to its quasi-sovereign 

interest in protecting the health and welfare of its citizens, that state “is entitled to special 

solicitude in [the] standing analysis.”   Mass. v. EPA, 549 U.S. 497, 520 (2007).   

Here, it is at least “substantially probable” that DOD’s introduction of a large amount of 

munitions waste into Lake Temp will pollute New Union’s groundwater with hazardous 

substances.  Furthermore, because New Union seeks to assert its procedural rights against the 

Federal Government in order to protect its quasi-sovereign interests in its own groundwater 

resources, it is entitled to “special solicitude” under Massachusetts v. EPA.  Mass v. EPA, 549 

U.S. at 520.   

                                                           
1
 The United States has contested New Union’s standing only on the grounds that New Union 

has not sufficiently demonstrated an imminent injury.  Consequently, this brief does not 

explicitly discuss the “causation” or “redressability” requirements (though the issues of injury 

and causation are in this case intertwined).   
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A. New Union is entitled to special solicitude under Massachusetts v. EPA  

In Massachusetts v. EPA, Massachusetts alleged that EPA’s decision to not issue an 

endangerment finding for greenhouse gasses was arbitrary and capricious.  Discussing the issue 

of the state’s standing, the Supreme Court noted that,  

[w]hen a State enters the Union, it surrenders certain sovereign prerogatives.  

Massachusetts cannot invade Rhode Island to force reductions in greenhouse gas 

emissions, [and] it cannot negotiate an emissions treaty with China or India . . . .  These 

sovereign prerogatives are now lodged in the Federal Government . . . . 

 

Id. at 519.  Because of “Massachusetts’ stake in protecting its quasi-sovereign interests” in the 

integrity of its environment, and because “Congress has [in the APA] recognized a concomitant 

procedural right to challenge the rejection of [a state’s] rulemaking petition as arbitrary and 

capricious,” the court found that “the Commonwealth is entitled to special solicitude in [its] 

standing analysis.”  Id. at 520.  Ultimately, the Supreme Court concluded that because the state 

and its citizens hold costal property that may be negatively affected by global climate change, the 

State was threatened with sufficient injury to support standing in federal court.  Id.   

The lower court has provided no good reason why Massachusetts v. EPA should not 

apply.  See Order at 5 (citing dissent in Mass. v. EPA).  Just as Massachusetts sought to enforce 

its procedural rights under the APA, New Union now alleges that under the APA that the Corps, 

EPA and OMB acted arbitrarily and capriciously, and in excess of their statutory right.  5 U.S.C. 

§§ 706(2)(A) and (C).  Moreover, just as Massachusetts sought to protect its people from the ill 

effects of out-of-state air pollutants, New Union seeks here to protect its people from the threat 

posed by hazardous substances introduced into its groundwater by DOD activities in a 

neighboring state.   
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B. New Union has an important quasi-sovereign interest in the safety and long-

term viability of the groundwater supply in the arid regions of the state 

 

There are few things more fundamental to the health and welfare of a population than its 

water supply, particularly in arid regions such as the lands surrounding the Imhoff Aquifer.   See 

Sporhase v. Nebraska ex rel. Douglas, 458 U.S. 941, 955 (1982) (“[A] State’s power to regulate 

the use of water in times and places of shortage for the purposes of protecting the health of its 

citizens—and not simply the health of its economy—is at the core of its police power.”); Order 

at 4 (finding that Lake Temp region is arid).  Global climate change threatens to make water 

even more scarce.  See Mass. v. EPA, 549 U.S. at 521.  Clearly then, New Union has a “quasi-

sovereign” interest in preserving the safety and long-term viability of its groundwater.   

New Union has demonstrated its interest in the long-term viability of its groundwater by 

requiring under state law that withdrawal of the state’s groundwater by its citizens does not 

deplete those waters over a twenty year period.  Order at 6.  See also Alfred L. Snapp & Son, Inc. 

v. Puerto Rico ex rel Barez, 458 U.S. 592, 607 (1982) (“One helpful indication in determining 

whether an alleged injury to the health and welfare of its citizens is sufficient to give the State 

standing to sue parens patriae is whether the injury is one that the State, if it could, would likely 

attempt to address through its sovereign lawmaking powers.”).   

Given the uncertainties introduced by global climate change and an ever-increasing 

demand for water, New Union has a strong interest in ensuring that its citizens have a stable and 

uncontaminated source of water in the future.  It is true that only five percent of the Imhoff 

Aquifer lies on New Union’s territory, that the aquifer is currently too sulphurous to be used for 

agriculture, and that New Union citizens are currently not making withdrawals from the aquifer.  

Order at 6.  But this does not defeat New Union’s standing.  “As Justice Holmes explained in 
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Georgia v. Tennessee Copper Co., a case in which Georgia sought to protect its citizens from air 

pollution originating outside its borders: 

‘The case has been argued largely as if it were one between two private parties; but it is 

not.  The very elements that would be relied upon in a suit between fellow citizens as a 

ground for equitable relief are wanting here.  The State owns very little of the territory 

alleged to be affected, and the damage to it capable of estimate in money, possibly, at 

least, is small.  This is a suit by a State for an injury to it in its capacity of quasi-

sovereign.  In that capacity the State has an interest independent of and behind the titles 

of its citizens in all the earth and air within its domain.  It has the last word as to whether 

its mountains shall be stripped of their forests and its inhabitants shall breathe pure air.’” 

 

Mass v. EPA, 549 U.S. at 519 (quoting Georgia v. Tennessee Copper Co., 206 U.S. 230, 237 

(1907)).  As in Tennessee Copper, “[t]he state owns very little of the territory alleged to be 

affected, and the damage to it capable of estimate in money . . . is small.”  Tennessee Copper, 

206 U.S. 230 at 237.  Nevertheless, New Union has “the last word” on the fate of its natural 

resources, id., and a strong interest in protecting its citizens from the risks of future water 

shortages by conserving every available source of water.  See Duke Power Co. v. Carolina 

Environmental Study Group, Inc., 438 U.S. 59, 74 (1978) (“[T]he emission of non-natural 

radiation into appellees’ environment would also seem a direct and present injury, given our 

generalized concern about exposure to radiation and the apprehension flowing from the 

uncertainty about the health and genetic consequences of even small emissions. . . .”).   

C. New Union’s groundwater would likely be contaminated by hazardous 

substances in DOD’s proposed munitions-slurry, causing the state injury 

 

DOD proposes to spray a nine-mile by three-mile lakebed with a layer of “slurry” at least 

six feet thick,
2
 comprised primarily of munitions waste and containing many chemicals identified 

under CWA §311 as “hazardous substances.”  Order at 4.  See 33 U.S.C. § 1232 (1972).  

                                                           
2
 DOD has acknowledges that the layer of slurry will raise the level of the lake by six feet, and 

expand its surface area by two square miles.  Order at 4.  Basic principles of geometry compel 

the conclusion that the layer of slurry must be at least six feet thick 
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Because Lake Temp sits at the lowest point of an eight hundred square mile watershed, and 

because no surface water flows out of the lake, the waters that collect in the lake must either be 

evaporated or pass through the unconsolidated alluvial soil beneath the lake and into the Imhoff 

Aquifer.  Order at 4.  This is not a “speculative” leap of logic.  See Kansas v. Colorado, 206 U.S. 

46, 114 (U.S. 1907) (“If the bed of a stream is not solid rock, but earth through which water will 

percolate, and, as alleged in plaintiff’s bill, the ‘valley of the river . . . is composed of sand 

covered with alluvial soil,’ undoubtedly water will be found many feet below the surface . . . .”).  

The fact that the Imhoff Aquifer generally follows the contours of Lake Temp further suggests 

that the aquifer is fed by the waters of the lake.  Given that at least some of the lake’s waters will 

likely flow into the aquifer, and given that Congress has determined that the “hazardous 

substances” contained in the slurry are the types of pollutants that can be transported by water, it 

is highly probable that at least some of those hazardous substances will be carried from the lake 

to the aquifer.  See 33 U.S.C. § 1232.   

The lower court held that, because New Union did not present evidence of the time when 

hazardous pollutants would reach the Imhoff Aquifer, or the concentration of those pollutants 

when they reached the aquifer, New Union’s injury was “speculative.”  Order at 5-6.  This 

holding is in error. Congress has determined that the risks posed by “hazardous substances” such 

as those found in DOD’s proposed munitions-based slurry are “imminent and substantial”:  

Congress defined “hazardous substances” as those substances which, 

when discharged in any quantity into or upon the navigable waters of the United States  

. . . or which may affect natural resources belonging to, appertaining to, or under the 

exclusive management authority of the United States . . . present an imminent and 

substantial danger to the public health or welfare . . . . 

 

33 U.S.C. § 1232(b)(2)(A) (emphasis supplied).  Because Congress determined that hazardous 

substances constitute an imminent and substantial danger in any quantity, even the slightest 
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contamination by the chemicals in DOD’s munitions slurry will significantly impair the 

usefulness of the Imhoff Aquifer.  Furthermore, New Union need not prove the precise timing of 

the threatened contamination.  Rather, the present risk of contamination in the near future is 

enough.  See Duke Power, 438 U.S. at 59 (present risk of future ill effects of nuclear radiation 

enough to support standing); Mass. v. EPA, 549 U.S at 518-520 (rise in sea levels due to global 

warming was unlikely in the short-term, yet the longer-term risks were enough to support 

standing).   

It is true that New Union’s injury would be more precisely defined by a better 

understanding of the subsurface flows in the Imhoff Aquifer.  Currently there is no 

comprehensive study of hydrology in the region.  New Union has offered to fund a study of 

subsurface flows in the area, in order to better understand how hazardous substances might 

migrate through the groundwaters.  However, this study would require several monitoring wells 

to be bored on land owned by DOD.  Order at 6.  DOD has not disputed that it would deny New 

Union access to conduct this study.  New Union should not be denied standing because DOD 

controls access to more precise evidence of the threatened injury.    

D. New Union need not produce evidence of citizens who themselves satisfy the 

Article III standing requirements 

 

DOD has argued, and the lower court erroneously agreed, that one New Union citizen 

(Dale Bompers) “exemplifies” the state’s own standing claim.  Order at 6.  The lower court held 

that, because Bompers would not himself have Article III standing, the State also does not have 

standing.  Id.  This argument is premised on a gross misunderstanding of the law: State standing 

under the “parens patriae” theory is most appropriate precisely when a state’s citizens cannot 

themselves bring a claim in federal court.  “In order to maintain such an action [under the theory 

of parens patriae], the State must articulate an interest apart from the interests of particular 
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private parties, i.e., the State must be more than a nominal party.”  Alfred L. Snapp & Son v. 

P.R., 458 U.S. 592, 607 (U.S. 1982).  Thus, even if it were true that Bompers and other New 

Union citizens could not individually prove an imminent injury in fact, this does not defeat New 

Union’s claim of standing.  New Union brings this claim not just to protect Bompers, but to 

protect its own ownership interest in the ground water, and its quasi-sovereign interest in the 

well-being of New Union citizens who depend on a guaranteed supply of healthful groundwater 

to make the arid regions of the state livable and productive.   

The threat posed by the discharge of many tons of munitions waste containing hazardous 

substances into waters lying directly above an aquifer that extends into New Union’s territory 

easily satisfies the Article III “injury” requirement.  This conclusion is compelled by Congress’ 

finding that the hazardous substances in DOD’s proposed munitions-based slurry pose an 

“imminent and substantial danger” when introduced to the nation’s waters in any quantity.  33 

U.S.C. § 1232(b)(2)(A).  New Union’s standing is made even clearer by the Supreme Court’s 

recent holding in Mass. v. EPA, which is directly analogous to the circumstances of this case.   

Consequently, the lower court’s holding that New Union lacks standing must be overturned.  

II. LAKE TEMP IS NAVIGABLE UNDER THE CLEAN WATER ACT  

 

The District Court correctly held that Lake Temp falls within the scope of the definition 

of “navigable waters” under 33 U.S.C. § 1362(12) (1972) of the Clean Water Act.  Lake Temp 

meets two of the Corps’ regulatory definitions of “waters of the United States.”  33 C.F.R. 328.3 

(1986).  First, Lake Temp is currently used and has been used in the past one hundred years in 

interstate commerce, as defined under 33 C.F.R. § 328.3(a)(1) (1986).  Lake Temp also falls 

under 33 C.F.R. §328.3(3): it is an intrastate lake used by interstate travelers for hunting and 
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recreation, and the pollution of Lake Temp by toxic munitions would likely deter interstate 

visitors from coming to the lake.  

A. Lake Temp is part of the  “waters of the United States” because it is used by 

interstate hunters and recreationalists 

 

The Clean Water Act was enacted to regulate discharges of pollutants into the Nation’s 

waters.  33 U.S.C. § 1311 (1972).  The CWA prohibits the “discharge of any pollutant,” except 

with a permit under § 404 or § 402.  Id.  “Discharge of any pollutant” means the addition of any 

pollutant to “navigable waters.”  Id.  § 1362(12).  “Navigable waters” is further defined to mean 

“waters of the United States.”  Id. § 1362(7).  The U.S. Supreme Court has held that the term 

“navigable” is of “limited import,” and that Congress intended to “regulate at least some waters 

that would not be deemed ‘navigable’ under the classical  understanding of that term.”  United 

States v. Riverside Bayview Homes, Inc., 474 U.S. at 133.  Rather, the Court noted that Congress 

“‘intend[ed] that the term ‘navigable waters’ be given the broadest possible constitutional 

interpretation’” under federal commerce clause authority.  Solid Waste Agency of Northern Cook 

County v. Army Corps of Engineers, 531 U.S. 159, 679, n.3 (2001)(“SWANCC”).   

The Corps has accordingly interpreted “waters of the United States” expansively, to 

include more than traditionally navigable waters.   See 33 C.F.R. § 328.3(a) (1986).  “Waters of 

the United States” include:  

(1) All waters which are currently used, or were used in the past, or may be susceptible to 

use in interstate or foreign commerce. . . .   

(3) All other waters such as intrastate lakes, rivers, streams (including intermittent 

streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa 

lakes, or natural ponds, the use, degradation or destruction of which could affect 

interstate or foreign commerce including any such waters: 

(i) Which are or could be used by interstate or foreign travelers for recreational or 

other purposes.  
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33 C.F.R. § 328.3(a) (1986).  These regulatory definitions of “waters of the United States” 

“stat[e] the type of water over which the CWA has jurisdiction and provid[e] the interstate or 

foreign rationale under the Commerce Clause for that jurisdiction.”  United States v. Johnson, 

437 F.3d 157, 165 (1st Cir. 2006) (emphasis in original).   

Lake Temp falls into both of the Corps’ definitions of “waters of the United States” listed 

above.  First, Lake Temp is water that is currently and formerly used in interstate commerce, as 

defined in 33 C.F.R. §328.3(a)(1).  Second, Lake Temp is “waters of the United States” under 33 

C.F.R. §328.3(a)(3) because it is an intrastate lake, the degradation of which from toxic 

munitions could significantly reduce use of the lake by interstate visitors. 

1.Lake Temp is and has been used in interstate commerce by travelers and 

recreationalists 

 

It is undisputed that Lake Temp is currently used by interstate duck hunters and bird 

watchers, and has been for many years.  Thus, there is federal jurisdiction under the Commerce 

Clause over Lake Temp as a “channel of interstate commerce.”  United States v. Lopez, 514 U.S. 

549, 558 (1995).  The movement of interstate travelers puts Lake Temp well within the reach of 

the Commerce Clause.  See Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 256 

(1964) (“The transportation of passengers in interstate commerce, it has long been settled, is 

within the regulatory power of Congress, under the commerce clause of the Constitution, and the 

authority of Congress to keep the channels of interstate commerce free from immoral and 

injurious uses has been frequently sustained, and is no longer open to question.”) (internal 

quotations omitted).  Although the DOD has put up signs warning travelers that the entry was 

dangerous and prohibited, this prohibition has not been enforced for over fifty years.  Travelers 

used the lake for many decades before Lake Temp became part of a military reservation, and 

continue to use the lake for the same purposes today.  
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Lake Temp is also a traditionally navigable body of water, as it is navigated by interstate 

travelers that come to Lake Temp to hunt.  It is uncontested that hunters travel on the lake in 

canoes and rowboats to hunt.  Hunters also paddle across the lake to hunt from the shore opposite 

the highway.   See The Daniel Ball, 77 U.S. 557, 563 (1870) (Navigable waters are “in their 

ordinary condition by themselves, or by uniting with other waters, a continued highway over 

which commerce is or may be carried on . . . .”). 

2.The pollution of Lake Temp by the DOD can significantly affect the use 

of the lake by interstate travelers for recreation 

 

Lake Temp is also “waters of the United States” under § 328.3(3) because it has 

historically been used, and is presently being used by interstate travelers for recreational 

purposes.  In Utah v. Marsh, 740 F.2d 799, 803 (10th Cir. 1984), the Court held that Utah Lake 

is within the reach of the Commerce Clause because it provides recreational opportunities to fish, 

hunt, boat, water ski, picnic, and photograph and observe wildlife.  There, interstate travelers 

constitute two percent of total visits.  Id.  Similarly, in Colvin v. United States, the Corps’ ability 

to regulate the Salton Sea—a purely intrastate body of water—was at issue.  Colvin v. United 

States, 181 F. Supp. 2d. 1050, 1055 (C.D. Cal. 2001). Tourists recreated in and on its waters and 

along its shoreline, using it to water-ski, fish, hunt duck, race boats, and jet-ski.  Id.  The court 

held that the Salton Sea is used by interstate or foreign tourists for fishing and recreation, and is 

thus “water of the United States” even after SWANCC.  Id.  

Like the waters at issue in Utah v. Marsh and Colvin v. United States, Lake Temp 

provides recreational opportunities for interstate travelers.  Interstate hunters use it to hunt ducks, 

from the shore or from boats and canoes in the lake.  Some visitors also use the lake for bird 

watching.  The percentage of interstate travelers using Lake Temp for recreational activities is 

much higher than in Utah v. Marsh: here, one quarter of duck hunters are interstate visitors, 



 17 

while only two percent of total visitors were from out-of-state in Utah v. Marsh.  The substantial 

number of interstate visitors, and recreational activities that the Lake provides to them, qualify 

Lake Temp as “waters of the United States” under 33 C.F.R. § 328.3(3).  

The use, degradation, or destruction of Lake Temp would likely affect interstate 

commerce.  The lake is used by interstate travelers as a travel destination.  The degradation of its 

waters from the disposal of munitions mixture containing hazardous substances listed under §311 

of the CWA can affect interstate commerce.  The hazardous substances in the munitions mixture 

will likely contaminate the water.  If those substances make the water unsafe for use by 

migratory birds, the birds that attract interstate recreationalists will likely abandon the lake.  

Moreover, the hazardous substances could threaten the health of those recreationalists that use 

the lake, and so deter them from traveling to Lake Temp.  The reasons that interstate travelers 

have visited the lake historically would no longer exist.  The elimination of a reason to visit Lake 

Temp affects interstate commerce. 

The State of Progress argues that SWANCC controls in this case.  However, the holding 

in SWANCC is narrow, and the case is inapposite to the facts here.  In SWANCC, former sand 

and gravel mining pits had developed into a successional stage forest.  SWANCC, 531 U.S. at 

163.  The forest contained permanent and seasonal ponds of varying size (one-tenth of an acre) 

and depth (several inches to several feet).  Id.   The Court held that the isolated, seasonal, 

intrastate ponds could not be “waters of the United States” as defined in 33 C.F.R. § 328.3(a)(3) 

based merely on the fact that a number of migratory bird species used the ponds.  Id. at 172-73.  

See also Headwaters, Inc. v. Talent Irrigation Dist., 243 F.3d 526, 533 (9th Cir.2001) (holding 

that SWANCC merely invalidated the Corps' Migratory Bird Rule). 
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Here, unlike in SWANCC, the presence of migratory birds is not the only interstate 

activity in Lake Temp.  Lake Temp has attracted in-state and interstate travelers to its shores for 

one hundred years.  Those travelers use the lake for hunting, bird watching, and canoeing.  Lake 

Temp is a destination for travelers, and Congress clearly has the power to regulate the 

transportation of interstate travelers.  See Heart of Atlanta Motel, 379 U.S. at 256.  Further, 

unlike the isolated ponds in SWANCC, Lake Temp is easily accessible by interstate travelers.  

The lake is only one hundred feet from a freeway at its high point, and the freeway intersects 

with several roads that lead into New Union.  The consistent flow of visitors over the past 

hundred years indicates that the lake is continuously accessible and attractive as a recreation 

destination.  The distance from the freeway to the lake is so minor that people have dragged 

heavy objects, like boats and canoes, from the road into the lake.  

B. Lake Temp is “navigable” under the standards announced in Rapanos 

The Supreme Court in Rapanos v. United States held that “waters of the United States” 

must be relatively permanent bodies of water that form geographic features.  Rapanos v. U.S., 

547 U.S. 715, 739 (2006).  This limitation does not affect the status of Lake Temp as “waters of 

the United States.”   

In Rapanos, the plurality concluded that for purposes of determining federal regulatory 

jurisdiction under the CWA, “waters of the United States” includes only “relatively permanent, 

standing or continuously flowing bodies of water ‘forming geographic features’ that are 

described in ordinary parlance as ‘streams[,] ... oceans, rivers, [or] lakes.’”  Rapanos, 547 U.S. at 

739.  In contrast, “ordinarily dry channels through which water occasionally or intermittently 

flows,” are not included in the term.  Id. at 733.  The plurality noted that the term could include 

“streams, rivers, or lakes that might dry up in extraordinary circumstance, such as drought.”  Id. 
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at 732, n.5.  The term could also include “seasonal rivers, which contain continuous flow some 

months of the year but no flow during dry months-such as [a] 290-day, continuously flowing 

stream.”  Id (emphasis in original).  To distinguish between intermittent and relatively permanent 

bodies of water, “[c]ommon sense and common usage” may be used.  The plurality further noted 

that “streams whose flow is ‘[c]oming and going at intervals … [b]roken, fitful,’ … or ‘existing 

only, or no longer than, a day; diurnal … short-lived,’ ” are not waters of the United States.  Id.  

Lake Temp meets the “relatively permanent” standard provided by the Rapanos plurality.  

The lake is a geographic feature: it is at the bottom of a drainage basin, and water pools in it so 

that there is a high water mark during wet years.  There is an aquifer below it, the contours of 

which follow the boundaries of the lake.  These features suggest geographic features that allow 

water to consistently collect, remain, and likely to seep into the ground to feed the aquifer.  

Lake Temp is unlike the “ordinarily dry channel,” where water flow is occasional or 

intermittent.  Rather, Lake Temp consistently has water four out of every five years.  This 

frequency is “seasonal,” like the examples that the Rapanos plurality provided.  Rapanos, 547 

U.S. at 732, n.5 (noting that seasonal lakes that dry up in extraordinary circumstances like 

drought are not excluded as “waters of the United States”).  Lake Temp receives its water from 

precipitation on mountains in its watershed, and dries up when water-flow into the lake is 

outpaced by evaporation or loss of water into the ground.  Lake Temp only dries up entirely in 

the case of an extraordinary circumstance like drought, when such little precipitation falls on the 

surrounding watershed that Lake Temp receives no water.   The Rapanos plurality noted by way 

of example that “seasonal” can mean a river that has flow for 290 continuous days every year.  

Id.  290 days is less than four-fifths of the time.  Lake Temp has water approximately four out of 
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every five years and is thus more permanent than those “seasonal” bodies of water that are 

among the “waters of the United States.”   

Lastly, the court notes that, if water flow in a stream comes in intervals, is fitful, diurnal 

or short-lived, it cannot be considered “navigable.”  Rapanos, 547 U.S. at 732, n.5.  Lake Temp 

does not contain water in “intervals” or for a short time.  The lake is regularly fed by water from 

precipitation, and unlike a stream, holds that water until it evaporates or drains into the aquifer 

below.  Lake Temp contains water for long periods, for years, so the presence of water is not 

“short-lived.”  See also United States v. Cundiff, 555 F.3d 200, 213-13 (6th Cir. 2009) (holding 

that where water flows through a channel into a creek for all but a few weeks a year, the two 

creeks are relatively permanent bodies of water). 

III. EPA HAS AUTHORITY TO ISSUE A SECTION 402 PERMIT BECAUSE 

MUNITIONS ARE NOT “FILL MATERIAL” UNDER SECTION 404  

 

The United States and Progress argue that the disposal of a great quantity of munitions 

waste in the waters of Lake Temp is properly regulated under § 404, so a permit from EPA under 

§ 402 is unnecessary.  This argument fails for two reasons.  First, the munitions at issue falls 

outside of the understanding of “fill material,” as defined in 40 C.F.R. § 232.2 (2002) and 33 

C.F.R. § 323.2 (2002), so the Corps does not have authority to regulate its disposal.  The 

interpretation of “fill material” urged by the United States would defeat the purpose of § 402.  

However this Court may choose to interpret the definition of “fill material,” it cannot include 

each and every discharge of pollutants in quantities large enough to affect the bottom elevation 

of water.  Second, the munitions waste in this case falls into the regulatory definition of “trash or 

garbage,” and so is excluded from the definition of “fill material.”  See 40 C.F.R. § 232.2 (2002); 

33 C.F.R. § 323.2 (2002). 
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Section 402 gives EPA authority to “issue a permit for the discharge of any pollutant,” 

except for those regulated under § 404. 33 U.S.C. § 1342(a) (1972).  Munitions are a “pollutant” 

for purposes of § 402.  Id. § 1362(6).  Since munitions waste is not “fill material” governed by § 

404, a permit for the discharge of munitions waste, if any, should be issued by EPA under § 402. 

A. The disposal of munitions falls far outside the central understanding of “fill 

material” and so issuing a Section 404 permit would circumvent Section 402 

 

DOD cannot dispose of munitions waste into Lake Temp without a permit under the 

Clean Water Act.  The Clean Water Act (“Act”) was enacted “to restore and maintain the 

chemical, physical, and biological integrity” of the waters of the United States.  33 U.S.C. § 

1251(a) (1972).  The Act prohibits the discharge of any pollutant except in compliance with 

permits issued under Section 402 or 404.  Id. § 1311(a).  Munitions are a “pollutant” for purposes 

of § 402.  Id. § 1362(6) (“Pollutant” defined as “dredged soil, solid waste, incinerator residue, 

sewage, garbage, sewage sludge, munitions, chemical wastes, biological materials, radioactive 

materials, heat, wrecked or discarded equipment, rock, sand, cellar dirt and industrial, municipal, 

and agricultural waste discharged into water.” (emphasis added)).  See 40 C.F.R. § 401.11 

(1993).   Section 402 gives EPA authority to “issue a permit for the discharge of any pollutant,” 

except for those regulated under § 404.  33 U.S.C. § 1342(a)(1) (1972).  The Corps has authority 

to issue a § 404 permit only for a “discharge of dredged or fill material.”  Id. § 1344(a).  In 

Coeur Alaska, Incorporated  v. Southeast Alaska Conservation Council, 129 S.Ct. 2458, 2468 

(2009)(“Coeur”), the Supreme Court held that if the Corps has authority to issue a permit for a 

discharge under § 404, then EPA does not have the authority to issue a permit for the same 

discharge under § 402. 
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Here, the Corps does not have authority to regulate disposal of the munitions under § 404 

because munitions are not “fill material.”  Thus, disposal of the munitions mixture must be 

authorized, if at all, by the EPA under § 402.   

1.The lower court’s interpretation of “fill material” threatens to abrogate 

Section 402 of the Clean Water Act 

 

The munitions mixture that the DOD seeks to dispose into Lake Temp is not eligible for a 

§ 404 permit as a discharge of “fill material.”  “Fill material” is not defined in the Act, but the 

Corps and the EPA issued joint regulations defining it as material that “has the effect of: (i) 

Replacing any portion of a water of the United States with dry land; or (ii) Changing the bottom 

elevation of any portion of a water of the United States.” 40 C.F.R. § 232.2 (2002); 33 C.F.R. § 

323.2 (2002). The definition of “Fill material” “does not include trash or garbage.”  Id. 

The District Court applied an effects-based test to determine whether the munitions waste 

is “fill material” subject to a §404 permit: simply because the DOD will discharge enough 

munitions waste to have the effect of raising the bottom elevation of the water, the court held that 

it is a “fill material.”  Order at 8.  While this effects-based test may be judicially manageable, its 

application here entirely defeats the purpose of § 402.  While the munitions mixture does have 

the effect of raising the bottom elevation of the lakebed, this fact alone is not enough to justify 

the circumvention of § 402.  The logical conclusion of the court’s test is that if a great enough 

volume of pollutants is discharged, such that the pollutants effect the bottom elevation of the 

water, then pollutants become transformed into “fill material” and subject to § 404, not § 402.  

Such a test would incentivize massive concentrated discharges of pollutants into the waters of the 

United States whenever a § 404 permit was perceived as less stringent or costly than a § 402 

permit.  Consequently, the lower court’s application of the term “fill material” in this case would 

defeat the intent of § 402, and create a dangerous loophole in the CWA.  When the character of 
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the munitions mixture and the method of disposal is considered, it is clear that the munitions 

mixture is not “fill material” subject to § 404.   

2.The munitions slurry is not a “fill material”  

While the effect of the discharged material on the surface-level of the water is one 

relevant consideration, the material sought to be discharged must itself be considered.  The 

regulations provide examples of fill material: “rock, sand, soil, clay, plastics, construction debris, 

wood chips, overburden from mining or other excavation activities, and materials used to create 

any structure or infrastructure in the waters of the United States.”  40 C.F.R. § 232.2 (2002); 33 

C.F.R. § 323.2 (2002).  In Coeur, the parties conceded that slurry from froth flotation mining 

consisting of crushed rock, water, and chemicals, is also “fill material.”  Coeur, 129 S.Ct. at 

1268.  The court held that the slurry “falls well within the central understanding of the term 

“fill,” as shown by the examples given by the regulation.”  Id.   

Unlike in Coeur, the slurry here is not similar to the examples of “fill material” provided in the 

regulation and does not fall within the central understanding of “fill material.”  The munitions 

mixture does not contain any of the listed examples and is not a result of mining.  Rather, it 

contains liquid, semi-solid, and solid fillings from munitions, mixed with chemicals to render the 

mixture non-explosive.  The munitions mixture falls far outside the understanding of “fill 

material.”  

Moreover, the disposal of the munitions is not “discharge of fill material.”  The 

“discharge of fill material” means adding fill material into waters of the United States, including, 

inter alia, “[p]lacement of fill that is necessary for the construction of any structure or 

infrastructure … site-development fills for recreational, industrial, commercial, residential, or 

other uses; causeways or road fills . . . placement of overburden, slurry, or tailings or similar 
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mining-related materials.”  40 C.F.R. § 232.2 (2002); 33 C.F.R. § 323.2 (2002).  The munitions 

waste in this case is not disposed of for purposes remotely similar to the examples in the 

regulation.  The slurry is not used to create a structure or infrastructure, nor is it placement of 

mining materials.  The slurry will not be used for any purpose whatsoever.  Rather, it seems that 

DOD is seeking only to dispose of pollutants; any “filling” effect is incidental.  Therefore, the 

discharge of the munitions serves only to dispose of unwanted munitions. 

3.Coeur is inapposite to this case because the contaminated waters of the 

lake in that case were ultimately subject to a Section 402 permit 

 

The lower court found that Coeur compels the conclusion that the munitions waste at 

issue in this case is “fill material.”  However, Coeur is inapposite to the facts at hand.  In Coeur, 

the Supreme Court held that a § 404 permit was appropriate for the discharge of rock slurry into 

a lake, and a § 402 permit was required to discharge water from the lake into a stream.  Coeur, 

129 S.Ct. at 2465.  Under the § 402 permit, the water discharged from the lake into the stream 

was subject to stringent pollution limitations and an intensive purification process.  Id. at 2466.  

The discharger, Coeur Alaska, was required to grade the banks of the pond to assure that no 

untreated lake water was permitted to flow out of the lake, and no other fresh water flowed into 

the lake.  Id. at 2464.  In sum, the lake in Coeur served as a temporary storage and treatment 

pond for polluted wastewater before those waters were discharged into the outflowing stream.  

Id. at 2466. 

Unlike in Coeur, the waters of Lake Temp contaminated by munitions waste will not be 

treated pursuant to a § 402 permit.  To the contrary, it is likely that the contaminated water will 

be allowed to flow untreated from Lake Temp through unconsolidated alluvial fill into the 

Imhoff Aquifer below.  See supra at 10-12.  Because the discharged pollutants in Coeur were 

ultimately subject to a § 402 permit, the discharge proposed here by DOD is decidedly different.   
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B. Munitions waste is “trash or garbage,” and is excluded from regulation 

under Section 404 

 

The munitions waste mixture in this case is also excluded from the definition of “fill 

material” because it is “trash or garbage.”  40 C.F.R. § 232.2 (2002); 33 C.F.R. § 323.2 (2002).  

The Corps and the EPA noted in the Preamble to the joint regulations that “trash or garbage” is 

explicitly excluded from the definition of “fill material” because “trash or garbage . . . . are not 

appropriately used, as a general matter, for fill material.”  67 Fed. Reg. 31134 (May 9, 2002).  

Discharging trash or garbage can “cause physical hazards as well as other environmental 

effects.”  Id.  The agencies note that “trash or garbage” belongs in safe disposal sites, not in the 

waters of the United States.  Id.  The agencies cautioned that trash and garbage pose such an 

environmental hazard that their disposal is unlikely to qualify for a permit under § 402 either.  Id.  

The Preamble provides examples of “trash or garbage,” including “debris, junk cars, used 

tires, discarded kitchen appliances, and similar materials.”  67 Fed. Reg. 31134 (May 9, 2002).  

The munitions waste that DOD seeks to discard is similar to these listed examples, but even 

more hazardous because it contains hazardous pollutants listed under § 311 of the CWA.  Like 

the examples of “trash and garbage,” the munitions mixture contains other industrial materials, 

including liquid and semi-solid chemicals.  The munitions slurry also contains additional 

chemicals used to neutralize its explosiveness.  The disposal of the munitions presents the very 

problem that the EPA and the Corps were concerned about when they excluded “trash or 

garbage” from the definition of fill material: there is no indication that waste munitions are 

generally appropriate for use as fill material.  Rather, the munitions contain toxic compounds and 

are an environmental hazard, threatening to contaminate Lake Temp as well as the Imhoff 

Aquifer. 
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DOD cannot attempt to evade the requirements of § 402 by pulverizing the munitions 

waste and diluting it with chemicals and water.  These changes do not convert munitions waste 

from “trash or garbage” to “fill material.”  In the Preamble to the joint regulatory definition of 

“fill material,” the Corps and EPA focus on trash and garbage materials themselves.  67 Fed. 

Reg. 31134 (May 9, 2002).  The Preamble does not discuss the form that these materials take 

when they are disposed.  Id.  If the munitions were disposed of in the lake without being treated 

with chemicals, pulverized, and mixed with water to form a slurry, there would be no question 

that the munitions are “trash or garbage” excluded from regulation under § 404.  The munitions 

would be no different than the listed examples, like junk cars or discarded kitchen appliances. 

DOD cannot create a loophole in the regulation by changing the form of the munitions.  

Otherwise, a discharger could evade the protections of § 402 simply by grinding trash or garbage 

and adding water to form a slurry.  This Court cannot allow dischargers to choose whether they 

are to be regulated by § 404 or § 402.  See Resource Conservation and Recovery Act, 40 C.F.R. 

§ 261.3(a)(2)(iv) (1980) (the “mixture rule,” which states that a mixture that contains any amount 

of a listed hazardous waste is considered a listed hazardous waste, supports the principle that a 

discharger should not be able to evade a regulation by mixing or diluting a regulated substance).  

The Preamble does state that there are “very specific circumstances” where trash or 

garbage may be considered a fill material if it “maybe be appropriate for use in a particular 

project to create a structure or infrastructure in the waters of the U.S.”  67 Fed. Reg. 31134 (May 

9, 2002).  The disposal of the munitions waste does not fit into those “very specific 

circumstances.”  DOD has not indicated that the mixture is appropriate for use for a particular 

project.  In fact, DOD has not proposed to build any particular projects in Lake Temp.  DOD 

seems interested only in the disposal of waste—precisely the type of activity that § 402 is 
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designed to regulate.  Even if DOD sought to use the munitions mixture as a “fill material” to 

provide a foundation for a structure, the mixture’s characteristics would have to be suitable for 

the project purpose, and not contribute to environmental degradation.  67 Fed. Reg. 31134 (May 

9, 2002).  Thus, the munitions waste that DOD seeks to dispose of fits squarely into the 

definition of “trash or garbage,” and so is excluded from regulation under § 404. 

IV. OMB INTERVETION IN EPA REVIEW WAS UNLAWFUL 

Congress provided for a regulatory regime under the CWA in which the Administrator of 

the EPA has final decision-making authority over § 404 permits.  33 U.S.C. §1344(c).  Under § 

1344(c), the Executive Branch’s preeminent environmental expert—the EPA Administrator— is 

given authority to resolve any dispute over the proper application of §404, after consultation with 

the Corps.  Id.  “Congress enacts environmental legislation after years of study and deliberation, 

and then delegates to the expert judgment of the EPA Administrator the authority to [carry] out 

the aims of the law.”  Environmental Defense Fund v. Thomas, 627 F. Supp. 566, 570 (D.D.C. 

1986).  Here, OMB disregarded this statutory regime and assumed the authority that Congress 

designated to the Administrator.  This re-designation of the authorities delegated by law is 

“incompatible with the will of Congress and cannot be sustained as a valid exercise of the 

President’s Article II powers.”  Id.   

A. This Court has jurisdiction under the APA to review OMB’s intervention 

and EPA’s acquiescence for consistency with the Clean Water Act 

 

The APA provides courts with jurisdiction to review final agency actions, and to hold 

unlawful those actions which are “arbitrary, capricious, an abuse of discretion, or otherwise not 

in accordance with the law” or “in excess of statutory jurisdiction, authority, or limitations, or 

short of statutory right.”  5 U.S.C. §§ 706(2)(A) and (C).  Here, New Union argues that OMB 

and EPA have acted in excess of and in conflict with their statutory authority, and that EPA has 
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abused the discretion granted it under 33 U.S.C. §1344(c).  Thus, this action falls squarely into 

the grant of jurisdiction provided by APA §§ 706(2)(A) and (C).  See Environmental Defense 

Fund, 627 F. Supp. at 568; Alliance to Save the Mattaponi v.  Army Corps of Engineers, 515 F. 

Supp. 2d 1, 8 (D.D.C. 2007) (distinguished on other grounds).   

1.OMB and EPA’s actions are not committed to agency discretion by law 

 

The United States argues that EPA’s final decision-making authority over all § 404 

permits is “committed to agency discretion by law,” and so judicial review is barred under the 

APA, 5 U.S.C. § 701(a)(2).  See Order at 10.  This argument is in error.  Section 701(a)(2) bars 

suit under the APA only in the rare exception that a statute is “drawn in such broad terms that in 

a given case there is no law to apply.”  Citizens to Preserve Overton Park, Inc. v. Volpe, 401 

U.S. 402, 410 (1971).  A court may find that there is “no law to apply” only when “the court 

would have no meaningful standard against which to judge the agency’s exercise of discretion.”  

Heckler v. Chaney, 470 U.S. 821, 830 (1985).  Here, the legal standard is provided by 33 U.S.C. 

§ 1251(d) (EPA is “to administer” the CWA generally) and 33 U.S.C. § 1344(c) (Administrator 

has final decision-making authority over §404 permits).  The question presented here—whether 

OMB and EPA acted within the confines of their authority under the law— is a matter of 

statutory interpretation, and so falls squarely within the judiciary’s traditional scope of expertise, 

and § 706(2)(C) of the APA’s jurisdictional grant.  See Mass. v. EPA, 549 U.S. at 516 (“The 

parties’ dispute turns on the proper construction of a congressional statute, a question eminently 

suitable to resolution in federal court.”); 5 U.S.C. § 706 (“To the extent necessary to decision and 

when presented, the reviewing court shall decide all relevant questions of law . . . interpret 

constitutional and statutory provisions, and determine the meaning or applicability of the terms 

of an agency action.”).   
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To the extent that EPA participated in the decision not to veto the § 404 permit (i.e. by 

acquiescing in OMB’s “directive”), its actions are also reviewable under §706(2)(A) of the APA, 

and are not “committed to agency discretion by law.”  Alliance to Save the Mattaponi, 515 F. 

Supp. 2d at 8 (EPA’s authority to veto a § 404 permit involves “garden variety (§ 706)” 

discretion, not unreviewable (§ 701(a)(2)) discretion).  The CWA provides that EPA may veto a 

§ 404 permit “whenever it determines . . . that the discharge . . . will have an unacceptable 

adverse effect. . . .”  33 U.S.C. §1344(c).  Thus, this court has a judicially manageable legal 

standard to apply in reviewing the EPA’s decision not to veto the permit:  It may find that EPA’s 

failure to veto was an abuse of its discretion if, as in this case, EPA did in fact find that the 

discharge “will have an unacceptable adverse effect,” but failed to veto the permit and offered no 

justification for doing so.  Alliance to Save the Mattaponi, 515 F. Supp. 2d at 8.  See also Motor 

Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (“Normally, an 

agency rule would be arbitrary and capricious if the agency has relied on factors which Congress 

has not intended it to consider . . . [or] offered an explanation for its decision that runs counter to 

the evidence before the agency . . . .”). 

2.OMB’s intervention and EPA’s acquiescence were both affirmative 

agency actions subject to review under the APA 

 

In Norton v. Southern Utah Wilderness Alliance, 542 U.S. 55, 63-64. (2004), the 

Supreme Court held that a court should compel an agency to act under 5 U.S.C. § 706(1) only 

when the action that plaintiff seeks to compel is “discrete” and “mandatory.”   But Norton v. 

SUWA is inapposite to the facts here, because Plaintiff seeks review of affirmative actions by 

EPA and OMB—namely OMB’s unlawful intervention, and EPA’s acquiescence in OMB’s 

directive—not agency inaction.  See Alliance to Save the Mattaponi, 515 F. Supp. 2d 1, 8-9 

(EPA’s decision not to veto a § 404 permit was a final and affirmative agency action, reviewable 
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for capriciousness under APA § 706(2)); Sierra Club v. Thomas, 828 F.2d 783, 793 (D.C. Cir. 

1987) (agency inaction is reviewable under § 706(2) where it has the same impact as agency 

action, or where it is “of such magnitude that it amounts to an abdication of statutory 

responsibility”).   

B. OMB’s intervention violated the Clean Water Act 

Courts have consistently held that OMB may not intervene in EPA actions if that 

intervention causes EPA to violate a statutory responsibility.  Environmental Defense Fund, 627 

F. Supp. at 570; Natural Resources Defense Council v. EPA, 797 F. Supp. 194, 198 (E.D.N.Y. 

1992); American Lung Ass’n v. Browner, 884 F. Supp. 345, 349 (D. Ariz. 1994).    

1.OMB adopted EPA’s regulatory responsibilities under the Clean Water 

Act, in violation of the Act’s structure and intent 

 

In Environmental Defense Fund v. Thomas, EPA was obligated by statute to issue a rule 

governing the inspection of underground storage tanks by a certain date.  Environmental Defense 

Fund, 627 F. Supp. at 567.  Executive Order 12291 also required the OMB to review all new 

regulations for compliance with certain cost-benefit criteria.  Id. at 568.  EPA submitted a 

proposed rule on storage tank inspection to OMB shortly after the statutory deadline had passed.  

Id.  Despite the statutory deadline, OMB refused to approve the proposed rule, and “sought to 

shift the goal of the regulations away from EPA’s philosophy of containing all leaks to OMB’s 

philosophy of preventing only [certain] leaks . . . .”  Id. at 569.  While the court noted that “[a] 

certain degree of deference must be given to the authority of the President to control and 

supervise executive policymaking,” the court also feared that OMB  

could withhold approval until the acceptance of certain content in the promulgation of 

any new EPA regulation, thereby encroaching upon the independence and expertise of 

EPA.  Further, unsuccessful executive lobbying on Capitol Hill can still be pursued 

administratively by delaying the enactment of regulations beyond the date of a statutory 
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deadline.  This is incompatible with the will of Congress and cannot be sustained as a 

valid exercise of the President’s Article II powers. 

 

Id at 570.  Ultimately, the court held that insofar as OMB’s intervention caused EPA to continue 

to violate statutory deadlines, it was in violation of the statutory deadline and the APA.  Id. 

Here, as in Environmental Defense Fund, OMB has intervened to prevent EPA from 

complying with its statutory responsibilities.  Congress authorized the EPA Administrator to 

“administer” the CWA generally, and to act as final arbiter of disputes between EPA and Corps 

over the proper interpretation of § 404.  33 U.S.C. § 1251(d); 33 U.S.C. § 1344(c).  Recall that 

the legal issue decided by OMB was whether munitions waste containing hazardous substances, 

mixed into a slurry and sprayed over the dry areas of a lakebed many square miles large, fits into 

the definition of “fill material” as defined by EPA regulation 40 C.F.R. § 232.2 .  It is hardly 

surprising that Congress delegated authority over the highly technical interpretation of EPA’s 

own regulation to EPA, and not OMB.  While OMB has a relatively small staff of lawyers, 

economists, and policy analysts, EPA has a large, highly-trained technical staff capable of 

making expert determinations on the environmental impacts of various pollutants and various 

methods of “discharge.”   EPA’s capacity for expert analysis undoubtedly played a significant 

role in Congress’ determination that the EPA Administrator should serve as the ultimate 

executive decision-maker on the proper interpretation of § 404, and OMB should not be 

permitted to reverse that legislative judgment.   

2.EPA’s interpretation of “fill material” under § 404 was granted deference 

in Coeur, and it is entitled to deference here as well  

 

Not only does OMB’s intervention strip EPA of its congressionally-granted decision-

making authority over § 404 permits, but it prevents this Court from reviewing EPA’s own 

interpretation of the law.  It is undisputed that EPA would have vetoed the Corps’ § 404 permit, 
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but for OMB’s intervention.  “EPA argued to OMB that the nature of the discharge here was 

significantly different from the discharge in Coeur, so as to warrant a different outcome, 

requiring a section 402 permit . . . before discharge to navigable waters.”  Order at 9.  EPA’s 

interpretation of § 404 as expressed to OMB seems consistent with its view of the law in Coeur:  

In reviewing the §404 permit granted in Coeur, EPA prepared an informal Memorandum (the 

“Regas Memorandum”)
3
 in which it expressed the view that § 404, not §402 applied to the slurry 

discharge in that case.  Coeur, 129 S. Ct. at 2473.  In so concluding, the Regas Memorandum 

noted that  

[t]he Kensington Mine is not, for example, a project that smuggles a discharge of EPA-

regulated pollutants into a separate discharge of Corps-regulated fill material.  The instant 

cases do not present a process or plan designed to manipulate the outer boundaries of the 

definition of “fill material”. . . .  . . .  The Memorandum states that when a discharge has 

only an “incidental filling effect,” the EPA’s performance standard [and, by implication, 

§ 402] govern that discharge. 

 

Id.  Thus, EPA foresaw that those wishing to dispose of pollutants may attempt to circumvent § 

402 by disguising pollutants as “fill material.”  EPA’s fears expressed in the Regas 

Memorandum and noted by the Supreme Court in Coeur seem to have been realized in this case:  

Here, DOD has proposed a “process or plan designed to manipulate the outer boundaries of the 

definition of ‘fill material’” by disposing of hazardous pollutants in the manner used by the 

mining operation in Coeur to dispose of mining tailings.  Id.  Thus, it is unsurprising that EPA 

was preparing to veto the proposed § 404 permit.  EPA’s interpretation of the regulatory regime 

was granted deference in Coeur, Id., and it should similarly be granted deference in this case.  

                                                           
3
 In Ceour, the Supreme Court discussed the Regas Memorandum in the context of analyzing 

plaintiffs’ alternative argument that CWA §  306(e) (prohibition of discharge of “process 

wastewater” from certain gold mines) forbade the discharge in that case.  However, the Regas 

Memorandum also applies to the question of whether § 402 or 404 applies in this case.  See 

Coeur, 129 S. Ct. at 2474 (“[A]s a final reason to defer to the Regas Memorandum, we find it a 

sensible and rational construction that reconciles §§ 306, 402 and 404, and the regulations 

implementing them.”).      
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See also 33 U.S.C. § 1251(d) (EPA is “to administer” the CWA). However, because of OMB’s 

intervention, EPA’s interpretation of the statute is not before this court.  

3.OMB intervention in the quasi-adjudicatory decision-making of an expert 

agency is suspect under separation of powers principles  

 

The United States argues that OMB’s intervention was a proper exercise of the Executive 

Branch’s inherent administrative authority, despite the fact that the Clean Water Act allocates 

final decision-making authority over § 404 permits to the EPA Administrator.  While it is true 

that the President has some discretionary flexibility in the administration of the laws, that 

discretion is bounded by the plain language and structure of the laws themselves.  See U.S. 

Const. art. II § 3.  (President is to “take care that the laws are faithfully executed” (emphasis 

supplied)).  The United States noted that Executive Order 12,088 gives OMB the authority to 

resolve disputes between federal agencies about an agency’s compliance with environmental 

regulations.  See Exec. Order No. 12,088, 33 C.F.R. 243 (1978).  But the President cannot amend 

statutory mandates by the issuance of an executive order.  Environmental Defense Fund, 627 F. 

Supp. at 570.  Moreover, Executive Order 12,088 expressly acknowledges that it does not alter 

any regulatory regime provided by statute or regulation.  Exec. Order No. 12,088, 3 C.F.R. 243 § 

1-605 (1978) (“[N]othing in this Order, nor any action or inaction under this Order, shall be 

construed to revise or modify any applicable pollution control standard.”).  Furthermore, OMB 

did not even observe the strictures of Executive Order 12,088, which require that “[t]he [EPA] 

Administrator shall make every effort to resolve conflicts.” Id.  Only in the event that “the 

Admnistrator cannot resolve a conflict . . . shall [he or she] request the Director of the Office of 

Management and Budget to resolve the conflict.”  Id. at § 1-602.  Here, the EPA Administrator 

did have the statutory power to resolve the conflict, and was prepared to do so, but for the 



 34 

intervention by OMB.  Moreover, the record does not indicate that EPA requested OMB to 

resolve the conflict, as required by Executive Order 12,088.   Id.   

Courts have held that it is not always inappropriate for the political branches to influence 

EPA’s decision-making in the course of informal rulemaking.  See Sierra Club v. Costle, 657 

F.2d 298, 405 (D.C. Cir. 1981).   But courts have also been careful to clarify that political 

influence in quasi-adjudicatory agency actions is suspect: 

Where agency action resembles judicial action . . . or quasi-adjudication among 

"conflicting private claims to a valuable privilege," the insulation of the decisionmaker 

from ex parte contacts is justified by basic notions of due process to the parties involved. 

 

Id. at 400 (quoting Sangamon Valley Television Corp. v. United States, 269 F.2d 221, 224 (D.C. 

Cir. 1959)).  See also Humphrey's Ex'r v. U.S., 295 U.S. 602, 629 (1935) (“The authority of 

Congress, in creating quasi-legislative or quasi-judicial agencies, to require them to act in 

discharge of their duties independently of executive control cannot well be doubted . . . .”);  

Portland Audubon Soc’y v. Endangered Species Committee, 984 F.2d 1534, 39 (9th Cir. 1993) 

(“It is a fundamental precept of administrative law that when an agency performs a quasi-judicial 

. . . function its independence must be protected. There is no presidential prerogative to influence 

quasi-judicial administrative agency proceedings through behind-the-scenes lobbying.”).  

Because EPA’s fact-specific review of an individual permit under § 404 for the “filling” of 

particular property with an unusual “fill material” is more like adjudication than it is rulemaking, 

it should be more closely guarded from undue political influence.  In this case, OMB (a sub-

department of the Executive Office of the President) sought to directly influence the outcome of 

EPA’s quasi-adjudicatory review, in contravention of these axiomatic separation-of-powers 

principles. 
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Here, OMB has sought to exercise a novel new control over EPA.  In sum and substance, 

OMB—a purely political office with no environmental expertise—simply forbade EPA from 

taking a view of the law with which OMB disagreed.  OMB’s action is inconsistent with the 

express will of Congress, and a dangerous erosion of the role of “agency expertise.” 

CONCLUSION 

For the foregoing reasons, Appellant New Union respectfully requests that this Court 

reverse the district court's grant of summary judgment in favor of Appellees United States and 

Progress, and remand for reconsideration of Appellant New Union’s motion for summary 

judgment.   
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/s/___________________ 
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