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JURISDICTIONAL STATEMENT 

1. District Court jurisdiction. – The plaintiff, New Union, had subject matter jurisdiction under 

28 U.S.C. § 1331 (federal question jurisdiction) to challenge the Secretary of the Army‘s 

issuance of a fill permit to the Department of Defense (DOD) under Clean Water Act (CWA) § 

404, 33 U.S.C. § 1344.  The District Court had authority to review the final agency action at 

issue under the Administrative Procedure Act (―APA‖), 5 U.S.C. § 702. 

2. Appellate jurisdiction. – This Court has jurisdiction under 28 U.S.C. § 1291 because this 

appeal is from a final judgment disposing of all parties' claims. New Union v. United States, 

District Order, Civ. No. 148-2011, June 2, 2011, p. 10–11 [hereinafter ―District Order‖]. The 

District Court‘s judgment was issued on June 2, 2011, and this Court accepted New Union‘s and 

Progress‘s notices of appeal. New Union v. United States, Appellate Order, C.A. No. 11-1245, 

Sept. 15, 2011, p. 1 [hereinafter ―Appellate Order‖]. 

 

STATEMENT OF ISSUES PRESENTED FOR REVIEW 

1. Whether potential damage to New Union‘s groundwater resources from the Army Corps of 

Engineers‘ (Corps) issuance of a fill permit gives New Union standing 1) under Article III of the 

U.S. Constitution or 2) in its parens patriae capacity under the ―special solicitude‖ test.   

2. Whether Lake Temp is a navigable water under the CWA because it has been used by 

interstate travelers for recreational boating for over one hundred years.  

3. Whether the Corps‘ interpretation that chemically-processed munitions slurry is ―fill material‖ 

under the CWA was overly broad or interfered with the Environmental Protection Agency‘s 

(EPA) duty to regulate effluent.   
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4. Whether the Office of Management and Budget (OMB) had authorization under the CWA or 

any other law to interfere with the EPA‘s decision whether to veto the Corps‘ issuance of a fill 

permit for Lake Temp.  

 

STATEMENT OF FACTS 

I. The Waters  

For over a century, interstate travelers have come to Progress to paddle their canoes and 

hunt waterfowl on Lake Temp. (District Order, p. 2). The Lake continues to attract recreationists 

even today; indeed, canoeing and hunting on the Lake persists despite its conversion into a   

military base in 1952. (Id.). Water streaming from the mountains of Progress and New Union 

feeds into Lake Temp from an eight hundred square mile watershed. (Id.). However, the 

boundaries of Lake Temp are wholly within Progress. (Id.). Because Lake Temp is a seepage 

lake whose flows are dependent on rainfall, Lake Temp is dry every fifth year. (Id.). But at its 

largest, the Lake spans several square miles and is 9 miles long and 3 miles wide. (Id. at 1–2). 

The Imhoff Aquifer lies beneath Lake Temp, within the boundaries of both New Union 

and Progress. (Id. at 2).  Even though the New Union section of the Aquifer lies below private 

property, a New Union statute requires the New Union Department of Natural Resources (DNR) 

to regulate and administer a permit system for aquifer withdrawals. (Id.).   The DNR has 

conducted groundwater inventories pursuant to this permitting program and has detailed 

numerous aspects of the aquifer‘s chemical and biological characteristics. (Id. at 2) 

II. The Project 
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 The recreational and agricultural value of the lake and aquifer are endangered by the 

DOD‘s proposal to construct a munitions receiving and disposal facility along the shore of Lake 

Temp. (Id.). The process the DOD proposes involves the following steps: 

 emptying munitions of liquid, semi-solid, and granular contents (these materials include 

many chemicals on the CWA § 311 list of hazardous substances); 

 combining these materials with other chemicals; 

 mixing the material/chemical combination and the ground solids with water to form a 

slurry; and 

 dumping this chemically processed munitions slurry (CPMS) onto the dry portions of 

Lake Temp. (Id.). 

All of this dumping will occur above the Imhoff Aquifer. (Id.). And because much of the 

soil between Lake Temp‘s bed and the aquifer is alluvial fill, New Union has presented evidence 

that the water, combined with the chemicals as described above, will seep into the Imhoff 

Aquifer. (Id. at 3). 

III. The Project’s Administrative Process 

    After the DOD completed an Environmental Impact Statement (EIS) for its facility, 

EPA and OMB disagreed about the CWA permitting process. (Id. at 3, 7). EPA wanted to veto 

the Corps‘ permit and regulate the discharge of the CPMS under § 402 of the CWA, but OMB 

intervened and suggested that EPA let the Corps issue DOD a fill permit under CWA § 404. (Id. 

at 7). The Corps stated that OMB resolved a dispute between EPA and the Corps over the permit, 

based on general dispute reconciliation instructions in Exec. Order No. 12,088, 43 Fed. Reg. 

47,707 (Oct. 13, 1978). (Id. at 8).    
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STANDARD OF REVIEW 

The District Court held as a matter of law that New Union lacked standing, that the Corps 

had jurisdiction to issue a section § 404 permit for discharge into Lake Temp because the lake is 

a navigable water and the slurry is a fill material, and that the OMB‘s dispute resolution between 

EPA and the Corps did not violate the CWA. District Order, p. 8–9. Courts of appeals review 

questions of law, such as standing and statutory interpretation, de novo. Citizens for Better 

Forestry v. U.S. Dep’t. of Agric., 341 F.3d 961, 969 (9th Cir. 2003). Such review should 

―constru[e] the evidence and draw[] all reasonable inferences in favor of the nonmoving party.‖ 

Hirsch v. CSX Transp., Inc., 656 F.3d 359, 362 (6th Cir. 2011). This construction should not lead 

a court to ―weigh the evidence and determine the truth of the matter,‖ but should lead the court to 

―determine whether there is a genuine issue for trial.‖ Id.  

  

SUMMARY OF THE ARGUMENT 

The issue before this Court is whether the Corps defied congressional intent and 

attempted to unlawfully expand its CWA authority by issuing the DOD a fill permit for its 

CPMS.  The District Court for the District of New Union mistakenly denied New Union‘s 

motion for summary judgment. First, the District Court wrongly held that New Union did not 

have standing to challenge DOD‘s permit, even though New Union satisfies the three elements 

for normal Article III standing and has special solicitude as parens patriae. The District Court 

agreed with both New Union and the United States on the second issue. The lake that DOD 

proposes to pollute into is a navigable water under the CWA because it is a ―traditionally 

navigable water.‖ Third, the District Court erred in upholding the Corp‘s characterization of the 

CPMS as fill material because such an interpretation of the term ―fill material‖ is contrary to 
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congressional intent and creates an absurd result that strips EPA of its authority under § 402 of 

the CWA. Fourth, the District Court was mistaken when it held that OMB has the authority to 

interfere with EPA‘s decision whether to veto a fill permit the Corps has issued. 

 

1.  New Union has standing for two reasons: it satisfies the traditional Article III elements 

and has special solicitude as a state.  The Article III elements of injury, causation, and 

redressability are all present.  First, New Union has alleged threatened federal interference with 

the DNR‘s statutory obligations, which constitutes a sufficient alleged injury.  Central Delta 

Water Agency v. U.S., 306 F.3d 938, 950 (9th Cir. 2002). Second, this interference is traceable to 

the United States because the impact on the DNR results from the DOD‘s disposal of CPMS into 

Lake Temp.  Lastly, since a resolution in favor of New Union would stop the DOD from 

discharging into the lake, this action would redress the potential harm to New Union.   

 Additionally, New Union, as parens patriae, has special solicitude deriving from its 

quasi-sovereign interest in protecting its environment, namely, the Imhoff Aquifer.  The aquifer 

faces both potential financial burden and loss of resources, New Mexico v. Bureau of Land 

Mgmt., 565 F.3d 683, 697 n.13 (10th Cir. 2009), both of which have granted states standing as 

parens patriae in the past.  Also, even though New Union did not comment on the EIS, (District 

Order, p. 4), this inaction would not estop New Union‘s present action because administrative 

exhaustion does not apply to questions of statutory interpretation. Frontier Airlines, Inc. v. Civil 

Aeronautics Bd., 621 F.2d 369, 371 (10th Cir. 1980) (citing McKart v. United States, 395 U.S. 

185, 197–98 (1969)).  
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2. Lake Temp is a traditional navigable water (TNW) under the CWA and therefore, a 

―navigable water‖ according to 33 U.S.C. § 1362(7). Before the District Court determined 

whether the CPMS was fill material, it considered the threshold navigability issue and properly 

found that Lake Temp is a navigable water. (District Order, p. 5). Waterbodies that meet one of 

the traditional tests for navigability are subject to the CWA. 33 C.F.R. § 328.3(a)(1). One 

navigability test comes from Utah v. United States, 403 U.S. 9 (1971), where the court held that 

waters susceptible to being used as a highway for commerce are navigable waters. Moreover, 

recreational boating on canoes can be used to demonstrate a waterbody is susceptible to use as a 

highway for commerce. See, FPL Energy Marine Hydro LLC v. FERC, 287 F.3d 1151 (D.C. Cir. 

2002). Interstate hunters have canoed on Lake Temp for over one hundred years, (District Order, 

p. 2), so the Lake satisfies the test from Utah v. United States. In addition, the State of Progress‘ 

argument that Lake Temp is intermittent and thus cannot be a navigable water is misguided. 

First, intermittency is irrelevant to navigable water findings, and second, Lake Temp is relatively 

permanent, not intermittent. Justice Kennedy‘s concurrence in Rapanos v. U.S. Army Corps of 

Engineers, 547 U.S. 715, 769–72 (2006) held that intermittency is not relevant to navigable 

water determination, and under the test in Marks v. United States, 430 U.S. 188 (1977), 

Kennedy‘s concurrence in Rapanos is controlling.    

 

3.  The EPA, not the Corps, has authority under the CWA to regulate the slurry discharge. 

Therefore, the DOD‘s fill permit is unlawful. The Corps‘ decision to issue the permit hinged on 

its misguided application of the definition of ―fill material.‖ The District Court was mistaken 

when it found that Coeur Alaska, Inc. v. SE Alaska Consv. Council, 129 S. Ct. 2458 (2009) 

controls the case at hand. Coeur is different from this case because mining slurry was 
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specifically included in the definition the discharge of fill material, while CPMS is not. In 

addition, the CPMS is not analogous to mining slurry because it is manmade and the DOD is 

intentionally adding toxic chemicals to the mixture. Moreover, the Corps‘ permit is not entitled 

to Chevron deference. Considering Chevron step one, congressional intent is clear. CPMS is a 

pollutant, and not fill, subject to § 402 because Congress intended for § 402‘s effluent limitations 

to cover toxic liquid discharges. For step two of Chevron, even if this Court finds congressional 

intent unclear, the Corps‘ interpretation of fill is not based on a permissible construction of the 

CWA. In fact, the Corps‘ interpretation creates an absurd result: it eviscerates the distinction 

between § 404 and § 402 of the CWA. The Corps‘ interpretation would allow polluters to mix 

effluent with solid particles, transforming the new substance into fill material and evading § 402 

controls. This Court should avoid the absurd result the Corps advocates and find that the EPA is 

the proper agency to deal with the discharge because it falls squarely with EPA‘s § 402 point 

source regulations.  

 

4.   It is the EPA‘s job to administer the CWA and the OMB‘s interference with the EPA‘s 

duties was unlawful.  First, like in Couer, 557 U.S. 261 (2009), the Court here can and must 

determine whether the EPA‘s inaction was in accordance with the law; additionally, the 

presumption in favor of judicial review of administrative action requires such review. Block v. 

Community Nutrition Institute, 467 U.S. 340, 349 (1984).  Second, the EPA‘s inaction was 

arbitrary and capricious because Congress gave the EPA both the discretion to counsel the Corps 

on how to regulate fill and the power to veto a 404 permit.  Also, any such inaction would 

require the EPA to articulate a reason for doing so, which it has not done.  Third, OMB‘s 

interference with the EPA‘s administration of the CWA is triggered only when the EPA is unable 
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to resolve a conflict regarding a violation of a pollution control standard.  The requisite violation, 

conflict, and EPA inability are all absent here: the OMB should not have intervened.   

 

ARGUMENT 

I. New Union has both traditional Article III standing and special solicitude to bring 

suit.              

 

 New Union has standing because it has satisfied the three Lujan elements and has 

―special solicitude‖ as a state. First, New Union has asserted a justiciable injury of sufficient 

magnitude and has standing under the Lujan elements because of the government‘s potential 

interference with the New Union DNR. Second, as a state, New Union has a unique quasi-

sovereign interest in its groundwater, in this case the Imhoff Aquifer, giving it special solicitude 

to bring suit. Additionally, not commenting on the Environmental Impact Statement (EIS) cannot 

estop New Union from bringing forth any of its claims.  

A. New Union satisfies all three Lujan elements.  

New Union satisfies the three elements required for standing: (1) ―an injury in fact‖; (2) 

―a causal connection between the injury and the conduct complained of‖; and (3) a likelihood 

―that the injury will be redressed by a favorable decision.‖ Lujan v. Defenders of Wildlife, 504 

U.S. 555, 560–61 (1992) (internal citations omitted). In short, these elements are known as 

injury, causation, and redressability. See id.  

First, the injury in fact must be ―concrete and particularized‖ as well as ―either actual or 

imminent.‖ Massachusetts v. EPA, 549 U.S. 497, 517 (2007). However, ―a plaintiff is not 

required to show environmental harm to establish‖ such an injury in fact. Friends of the Earth, 

Inc. v. Gaston Copper Recycling Corp., 629 F.3d 387, 394 (4th Cir. 2011). In fact, a court that 

requires ―actual evidence of harm, rather than an increased risk . . . misunderstands the nature of 
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environmental harm.‖ Ocean Advocates v. US Army Corps of Engineers, 402 F.3d 846, 860 (9th 

Cir. 2004). This increased risk need not have ―certainty or even a very high probability‖ and the 

likelihood need only be nonnegligible and nontheoretical. MainStreet Org. of Realtors v. 

Calumet City, 505 F.3d 742, 744 (7th Cir. 2007). Instead, ―even a small probability of injury is 

sufficient to create‖ an injury in fact. American Bottom Conservancy v. US Army Corps of 

Engineers, 650 F.3d 652, 658 (7th Cir. 2011) (quoting Vill. of Elk Grove v. Evans, 997 F.2d 328, 

329 (7th Cir. 1993).  

This injury to the DNR—with New Union representing the agency—spawns from the 

risk of federal interference with a state responsibility. Specifically, ―a public agency has standing‖ 

when federal ―governmental action . . . affects the performance of its duties . . . .‖ Central Delta 

Water Agency v. U.S., 306 F.3d 938, 950 (9th Cir. 2002). This governmental action, such as the 

potential release of a California reservoir‘s waters, being merely ―threatened‖ and having ―not 

yet occurred,‖ still ―falls squarely within [the agencies‘] purposes‖ and creates standing. Id. at 

947, 951. In fact, when this action impacts the ―regulatory status of affiliated‖ parties subject to 

the agency‘s jurisdiction, it constitutes a ―considerable [state] interest.‖ Pacific Gas and Elec. Co. 

v. FERC, 106 F.3d 1190, 1195 (5th Cir. 1997) (―New Mexico appellants have standing to 

challenge FERC's abandonment order.‖). See also Florida v. Weinberger, 492 F.2d 488, 494 (5th 

Cir. 1974) (―Florida has standing, arising from its clear interest . . . in being spared the 

reconstitution of its statutory program . . . .‖).  So, courts have found injuries in fact when the 

federal government has interfered with state agencies in California, New Mexico, and Florida. 

New Union has asserted such an injury in fact because the Corps‘ impending action 

threatens the DNR. New Union, like the appellant in Central Delta, must react to federal 

governmental action that will affect DNR‘s performance: the contamination would force the 



 10 

DNR to adjust how it regulates the Imhoff Aquifer. (District Order, p. 4). Also, this 

contamination, like that in Central Delta, poses ―threatened‖ damage to waters that has ―not yet 

occurred,‖ 306 F.3d at 950, but squarely affects the DNR‘s regulatory purposes because of the 

potential for harm. (District Order, p. 4). Further, this threatened damage impacts the regulatory 

status of potential groundwater users subject to New Union DNR regulation because these users 

would ultimately have to use the tainted water. As the interferences with agencies in California, 

New Mexico, and Florida constituted injuries in fact, the effects on the DNR do so as well.   

But the District Court held that New Union failed to assert a sufficient harm and 

demanded proof of the occurrence, timing, and severity of the Imhoff Aquifer‘s contamination. 

(District Order, p. 3–4). However, that is not the law. By demanding such ―actual evidence of 

harm,‖ the District Court, like the lower court in Ocean Advocates, 402 F.3d at 860, 

misunderstood the nature of harm needed to constitute an injury in fact. This injury in fact needs 

only a small probability and there is no need to show ―environmental harm to establish‖ 

standing. Importantly, New Union, just like the appellant in Central Delta, faces a sufficient 

injury in fact —―threatened future damage‖—because the state charges the DNR ―with 

protecting a dependable supply of . . . water.‖ 306 F.3d at 949, 951.  

As for the second element, the cause of the injury is ―fairly . . . trace[able] to the 

challenged action of the defendant.‖ Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1976). 

The § 404 permit will allow DOD to fill Lake Temp with toxic munitions, and because of the 

hydrological connection to the Imhoff Aquifer, (District Order, p. 4), the DOD‘s activities will 

affect a groundwater resource subject to the DNR‘s jurisdiction. In short, when a ―plaintiff is 

himself an object of the action‖ against the defendant, there is ―little question that the action or 

inaction [by the defendant] has caused [plaintiff] injury.‖ Lujan, 504 U.S. at 561–62.  
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And lastly, this injury to New Union‘s considerable state interest likely ―will be 

‗redressed by a favorable decision.‘‖ Lujan, 504 U.S. at 561 (internal citations omitted). The 

potential burden on the DNR hinges on the proposed filling of Lake Temp. Thus, if this Court 

grants New Union‘s challenge of the Corps‘ § 404 permit, Lake Temp would no longer be filled, 

thereby redressing the harm to New Union. Because New Union satisfies all three standing 

elements under Lujan, this Court should hold that New Union has standing.  

B. New Union has special solicitude as a state to bring suit.  

 

Even if New Union fails to satisfy all three Lujan elements, it has standing based on its 

unique interest as a state. Massachusetts. v. EPA reaffirmed that states have a federal 

jurisdictional tool other litigants lack. Courts have allowed states ―special solicitude‖ based on 

―their quasi-sovereign interest in lands within their borders.‖ New Mexico v. Bureau of Land 

Mgmt., 565 F.3d 683, 696 n. 13 (10th Cir. 2009) (citing Massachusetts, 549 U.S. at 519–20). 

This special solicitude means that ―[s]tates are not normal litigants [in] federal jurisdiction.‖ 

Massachusetts, 549 U.S. at 518. Instead, states as parens patriae, have ―a ‗quasi-sovereign‘ 

interest‖ which stands ―apart from [their] sovereign and proprietary interests.‖ Alfred L. Snapp & 

Son, Inc. v. Puerto Rico, 458 U.S. 592, 602–03 (1982).  

These unique quasi-sovereign interests have been divided mainly into two categories: (1) 

those relevant to ―the health and well-being[sic]—both physical and economic—of its residents 

in general‖; and (2) those relevant to ―not being discriminatorily denied its rightful status within 

the federal system.‖ Alfred L. Snapp v. Puerto Rico, 458 U.S. 592, 607 (1982). Of these two 

interests, the former type is most relevant here. 

A state, like New Union, has broad power to protect this interest in health and wellbeing. 

In fact, potential harm to this interest can be so insignificant, that the right of a state to bring suit 



 12 

can be justified even in instances where ―the damage to [the state] is small.‖ Georgia v. Tenn. 

Copper Co., 206 U.S. 230, 237 (1905). And these instances involve neither a ―question of 

boundary . . . nor of direct property rights belonging to the complainant state.‖ Missouri v. 

Illinois, 180 U.S. 208, 241 (1901). Instead, the complainant state has what Justice Holmes called 

―an interest independent of and behind the titles of its citizens‖ specifically ―in all the earth and 

air within its domain.‖ Georgia v. Tenn. Copper Co., 206 U.S. 230, 237 (1907). Thus states have 

a specific, quasi-sovereign interest in protecting their environments.  

However, this interest must be solely New Union‘s and a state cannot ―merely seek 

recovery for the benefit of individual[]‖ citizens, Oklahoma v. Cook, 304 U.S. 387, 397 (1938). 

Protecting aquifers and groundwater is such an interest and courts have recognized this principle 

where, as here, states have asserted their rights as parens patriae. Indeed, this state interest can 

be an ―allege[d] harm to [a state‘s] lands as well as a financial burden through the costs of lost 

resources such as water‖ from an aquifer. New Mexico v. Bureau of Land Mgmt., 565 F.3d 683, 

697 n.13 (10th Cir. 2009). See also Sierra Club v. San Antonio, 115 F.3d 311, 315 (5th Cir. 

1997) (―The state as parens patriae has an interest in the physical and economic health and well-

being of the citizens directly affected by changes in the water level draw-downs at the aquifer.‖). 

Therefore, courts have found that the effects on groundwater and aquifers, separate from any 

interest held by individual citizens, provide a quasi-sovereign interest to the state as parens 

patriae.   

Given its quasi-sovereign interest, New Union has special solicitude as parens patriae. 

New Union faces the risk that ―contaminated water from the permitted activity will enter the 

Imhoff Aquifer.‖ (District Order, p. 3) This risk threatens New Union‘s ―earth . . . within its 

domain,‖ Tenn. Copper Co., 206 U.S. at 237, and risks the health and wellbeing of its citizens. In 
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New Mexico, the state of New Mexico faced a similar problem. Dealing with oil and gas drilling 

and a silent record on whether contamination was unlikely—the same as here—New Mexico had 

standing because of the ―threat of environmental damage to lands within its boundaries.‖ New 

Mexico, 565 F.3d at 697 n.13, 715. Indeed, New Union faces the same problems that New 

Mexico did as it risks dealing with ―lost resources‖ stemming from contamination of an aquifer 

within their borders. Id. Therefore, New Union, like New Mexico, has standing. 

Also, with Dale Bompers, the District Court focused on a red herring. Over one-hundred 

years of Supreme Court jurisprudence has distinguished assertions of property rights from a 

state‘s interest in protecting its environment. See, e.g., Missouri v. Illinois, 180 U.S. 208, 241 

(1901); Georgia v. Tenn. Copper Co., 206 U.S. 230, 237 (1907). Since aquifers and groundwater 

fall within this separate state interest in its environment, any discussion of Dale Bompers‘s 

property rights is irrelevant. New Union, as parens patriae, has a quasi-sovereign interest and 

thus, has standing.  

C. New Union's failure to comment on the EIS does not estop it from bringing suit.  

 

 New Union has not been estopped from raising the issues from the District Court. 

Typically, as the District Court noted, the doctrine of administrative exhaustion estops ―claims 

not presented to the agency‖ from being ―made for the first time to a reviewing court.‖ Wash. 

Ass’n for TV & Children v. FCC, 712 F.2d 677, 680 (D.C. Cir. 1983). However, the District 

Court wrongly applied the doctrine. New Union raised two issues: (1) whether the Corps has 

jurisdiction to issue the fill permit under CWA § 404; and (2) whether the OMB violated the 

CWA by directing the EPA. (District Order, p. 3) These issues involve statutory interpretation of 

CWA § 404 and administrative exhaustion ―is subject to an exception where the question is 

solely one of statutory interpretation.‖ Frontier Airlines, Inc. v. Civil Aeronautics Bd., 621 F.2d 
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369, 371 (10th Cir. 1980) (citing McKart v. United States, 395 U.S. 185, 197–98 (1969)). A 

court, possessing the expertise to review the jurisdictional and deferential issues New Union 

presents ―would not [have been] significantly aided by an additional administrative decision‖ or 

further administrative interpretation. McKart v. United States, 395 U.S. 185, 199 (1969). Thus, 

administrative exhaustion does not even apply.   

II. Lake Temp is a Water of the United States.  

Lake Temp is a TNW under the CWA and is therefore, properly defined as a ―water of 

the United States‖ according to 33 U.S.C. § 1362(7). Lake Temp is a TNW because it is 

susceptible to being used as a highway for commerce in its ordinary condition. Interstate hunters 

and recreationists have boated on Lake Temp for over a hundred years, (District Order, p. 2) and 

recreational boating can demonstrate that a water body is susceptible to use as a highway for 

commerce. Furthermore, in Rapanos v. U.S. Army Corps of Engineers, 547 U.S. 715, 769–72 

(2006), Justice Kennedy explained that a water body need not be relatively permanent to be a 

water of the United States. Justice Kennedy‘s opinion is controlling, so although Lake Temp is 

seasonally dry every fifth year, it is still a TNW. The Corps‘ determination that Lake Temp is a 

water of the United States is entitled to Chevron deference because the agency‘s finding is based 

on a permissible construction of 33 U.S.C § 1362(7).   

A. Lake Temp is a traditional navigable water that is susceptible to use as a highway 

for commerce.   

 

The CWA authorizes the Corps to "issue permits . . . for the discharge of dredged or fill 

material into the navigable waters at specified disposal sites." 33 U.S.C. § 1344(a), (d). 

―Navigable waters‖ are defined as ―the waters of the United States, including the territorial seas.‖ 

33 U.S.C. § 1362(7). The Corps has promulgated a rule further clarifying what waters are subject 

to CWA jurisdiction. One category of ―waters of the United States‖ includes: 
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All waters which are currently used, or were used in the past, or may be 

susceptible to use in interstate or foreign commerce, including all waters which 

are subject to the ebb and flow of the tide. 

    

33 C.F.R. § 328.3(a)(1) (emphasis added). These ―(a)(1) waters‖ are commonly referred to as 

―traditional navigable waters.‖ See, e.g., Rapanos, 547 U.S. at 723.  

Congress intended the CWA to be ―an all-encompassing program of water pollution 

regulation,‖ that ―applies to all point sources and virtually all bodies of water.‖ International 

Paper Co. v. Ouellette, 479 U.S. 481, 492 (1987) (emphasis added; internal quotations omitted). 

Moreover, Congress revealed this broad application by defining the term ‗navigable waters‘. . . 

to mean ‗the waters of the United States, including the territorial seas‘‖ and thus ―asserted 

federal jurisdiction over the nation‘s waters to the maximum extent permissible under the 

Commerce Clause of the Constitution.‖ Natural Resources Defense Council, Inc. v. Callaway, 

392 F.Supp. 685, 686 (D.D.C. 1975).  Before the CWA, Congress had asserted jurisdiction over 

fewer navigable waters. Those waters that were subject to federal jurisdiction in the past became 

the (a)(1) traditionally navigable waters under the CWA.  

Because Congress intended the CWA‘s scope to be as comprehensive as possible, (See 

Solid Waste Agency v. United States Army Corps of Eng'rs, 531 U.S. 159, 179 (2001) 

(SWANCC).) TNWs must be construed broadly to encompass all the past tests for federal 

jurisdiction over navigable waters. Two categories of TNWs are relevant to this case: (1) 

navigable water determinations involving federal regulation and the Commerce Clause and (2) 

cases determining the ownership of the beds of navigable waters under the equal footing doctrine. 

TNWs must fall under one of the navigability tests.  
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In The Daniel Ball, 77 U.S. 557 (1871), the court created the traditional two-part test for 

determining what waters are navigable. According to this test, navigable waters must be ―in their 

ordinary condition by themselves, or by uniting with other waters, a [1] continued highway over 

which commerce is or may be carried on with [2] other States or foreign countries.‖ Id. at 563. 

Since The Daniel Ball, however, courts have chipped away at the test and expanded 

congressional jurisdiction over navigable waters.  

One example of this expansion is the removal of the second element of the test. Under a 

line of cases involving the equal footing doctrine, the Supreme Court explicitly stated that 

intrastate waterways may be navigable, even if they do not act as highways to other states or 

nations. Utah v. United States, 403 U.S. 9 (1971)
1
 (citing United States v. Utah, 283 U.S. 64, 75 

(1931); United States v. Oregon, 295 U.S. 1, 14 (1935).). Therefore, under the ―Utah test‖ 

explained above, part (2) of The Daniel Ball test is not necessary to prove navigability under the 

equal footing doctrine; instead, a water body need only be susceptible to use as an intrastate 

highway for commerce.  

Courts have also concluded that different types of vessels can be used to demonstrate a 

water body is susceptible to use as a highway for commerce. Indeed, courts have long held that 

―navigability does not depend on the particular mode in which such use is or may be had—

whether by steamboats, sailing vessels or flatboats . . . .‖  United States v. Holt State Bank, 270 

U.S. 49, 56 (1926). Moreover, even mere canoe use can indicate a water‘s navigability. For 

example in The Montello, 87 U.S. 430, 441–42 (1874) the court found that the Fox River was a 

navigable water due to evidence of fur trading using canoes.  

In another case, the D.C. Circuit approved FERC‘s navigability finding where (1) three 

                                                 
1
 In Utah v. United States the Supreme Court held that the Great Salt Lake, a purely intrastate 

lake, was a navigable water. 



 17 

successful canoe trips were taken solely for purposes of the litigation and (2) the stream‘s 

physical characteristics evinced navigability.
2
 FPL Energy Marine Hydro LLC v. FERC, 287 

F.3d 1151 (D.C. Cir. 2002). The court held that recreational use is an acceptable proxy for 

commercial suitability, but that other evidence could also be used to demonstrate commercial 

suitability. Id. at 1157. In FPL Energy, there was no evidence that the water body had been used 

for any kind of boating in the past, so the court could not rely on the recreational boating test. 

However, the court still held the water body was navigable because ―actual use [of a water body] 

is not necessary‖ only susceptibility to commercial use. Id. at 1157.   

Here, Lake Temp fits the definition of a navigable water under 33 C.F.R. § 328.3(a)(1) 

and is a TNW. As the lower court noted, ―Lake Temp has been part of the highway of interstate 

commerce for interstate hunters, who not only have hunted from the shores of the lake for over 

one hundred years, but also have hunted from boats and canoes on the lake and have rowed or 

paddled across the lake to hunt from the shore opposite the highway.‖ (District Order, p. 5). 

Although the DOD has prohibited entry onto the lake since 1952, ―[t]here are clearly visible 

trails leading from the road to the lake and they show signs of rowboats and canoes being 

dragged between the highway and the lake.‖ (Id. at 2).  

Applying the Utah test, Lake Temp is navigable water because it is susceptible to use as a 

highway for commerce. Although DOD has blocked access to the lake, 33 C.F.R. § 328.3(a)(1) 

does not require that a navigable water be currently used for navigation, it only requires that the 

lake be susceptible to use as a highway for commerce. The DOD cannot make Lake Temp 

nonnavigable by restricting access to it. Also, FPL Energy determined that a history of 

                                                 
2
 This holding was also supported in another federal court of appeals case, Knott v. FERC, 386 

F.3d 368, 372 (1st Cir. 2004) (―Irregular canoe trips may support a finding of navigability.‖). 
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recreational boating using canoes and rowboats, as a proxy for commerce, is definitive evidence 

that Lake Temp is susceptible to use as a highway for commerce.  

Finally, recent Supreme Court cases where the Corps‘ regulations overreached Congress‘ 

commerce clause powers have been confined to wetlands, which are a different subset of 

navigable waters. See 33 C.F.R. § 328.3(a)(3).  United States v. Riverside Bayview Homes, Inc., 

474 U.S. 121 (1985); SWANCC, 531 U.S. 159; Rapanos, 547 U.S. 715. Those cases do not limit 

congressional power over TNWs.  

B. Lake Temp is a relatively permanent body of water. 

 

While Lake Temp is a relatively permanent body of water, navigable waters do not have 

to be relatively permanent. In Rapanos, the plurality opinion attempted to add a new requirement 

to navigable waters, stating, ―‗the waters of the United States‘ include only relatively permanent, 

standing or flowing bodies of water.‖ Id. at 732.  However, the plurality‘s opinion is not 

controlling in Rapanos—Justice Kennedy‘s opinion is. Justice Kennedy‘s concurrence (and the 

dissenters) in Rapanos found the plurality‘s new requirement completely misguided because it 

had no ―support in the language and purposes of the Act or in [the court‘s] cases interpreting it.‖
3
 

Therefore, navigable waters may be intermittent.   

Kennedy‘s opinion is controlling based on Marks v. United States, 430 U.S. 188 (1977), 

which held, ―[w]hen a majority of the Supreme Court agrees only on the outcome of a case and 

not on the grounds for that outcome, ‗the holding of the Court may be viewed as that position 

taken by those Members who concurred in the judgments on the narrowest grounds.‘‖ United 

                                                 
3
 Kennedy discussed that great impact on downstream water quality that ―often dry water courses‖ 

could have in the case of heavy rainfall or flooding, and thereafter, he explains (1) why the 

plurality‘s interpretation of the dictionary definition of ―waters‖ is incorrect, (2) that Riverside 

Bayview does not stand for the proposition that waterways must be relatively permanent, and (3) 

the definition of point sources does not create a ―negative inference‖ that requires navigable 

waters to be relatively permanent. Rapanos, 547 U.S. at 769-72.    
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States v. Bailey, 571 F.3d 791, 798 (8th Cir. 2009) (quoting Marks, 430 U.S. at 193.). In 

Rapanos, Kennedy‘s opinion was the narrowest grounds for the judgment because using his 

―significant nexus‖ test will put more waters under the CWA‘s jurisdiction than the plurality‘s 

test. There is some disagreement in the circuit courts about this argument, but ―[o]f those circuit 

courts that have considered Rapanos, most have concluded that Justice Kennedy's opinion 

constitutes the narrowest holding.‖ United States v. Robison, 505 F.3d 1208, 1221–22 (11th Cir. 

2007). 

Some courts have found Kennedy‘s approach and the plurality‘s approach differ so much 

that it is impossible to determine which is narrower. Bailey, 571 F.3d at 798. Yet, on the issue of 

relatively permanent waters, Kennedy‘s opinion is less limiting than the plurality‘s stance 

because Kennedy would allow some intermittent waters, and the plurality would not.   

Even among those courts who found the Marks rule unworkable for Rapanos, relative 

permanence is still not required because those courts will ―find jurisdiction if either the 

plurality's test or Justice Kennedy's test is met.‖ United States v. Johnson, 467 F.3d 56, 66 (1st 

Cir. 2006). No court has held that the plurality‘s approach should always be used. They have 

either held that Kennedy‘s approach is controlling or that jurisdiction can be found under either 

opinion.  

Lastly, even if the plurality‘s opinion were controlling, which it is not, Lake Temp is 

sufficiently permanent to meet the plurality‘s test. The word ―relatively‖ in front of permanent 

shows that the plurality will find some waters that dry up jurisdictional. The plurality did not 

―exclude seasonal rivers‖ (Rapanos, 547 U.S. at 733.), and although seasonal lakes were not 

mentioned, perhaps because they are less common, there is no reason to think the plurality would 

treat them differently. The plurality focused on the seasonality of the water body, not that it was 
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a river.  At its largest, Lake Temp is 9 miles long and 3 miles wide, and it is only seasonally dry 

one out of five years. (District Order, p. 1–2). Therefore, Lake Temp cannot be properly 

analogized to the ―transitory puddles or ephemeral flows of water‖ the plurality was concerned 

about.  Rapanos, 547 U.S. at 733.  

C. The Corps’ navigability determination is entitled to Chevron deference.  

 

The Corps‘ finding that Lake Temp is a navigable water is subject to Chevron deference, 

and the Court should not substitute its interpretation of traditionally navigable waters for the 

Corps‘ interpretation. The CWA authorizes the EPA Administrator "to prescribe such regulations 

as are necessary to carry out his functions under this chapter." 33 U.S.C. § 1361(a).  See also San 

Francisco Baykeeper v. Cargill Salt Div., 481 F.3d 700, 704 (9th Cir. 2007) (―By not defining 

further the meaning of ‗waters of the United States,‘ Congress implicitly delegated policy-

making authority to the EPA and the Corps, the agencies charged with the CWA's 

administration.‖)  (citing Chevron, USA Inc. v. Natural Res. Def. Council, 467 U.S. 837, 844 

(1984) (holding that congressional delegation to an agency may be implicit)).  

An agency‘s construction should receive ―deference if it is reasonable and not in conflict 

with the expressed intent of Congress.‖ Riverside Bayview, 474 U.S. at 131 (citing references 

omitted). As was previously discussed, congressional intent is clear—Congress wanted to assert 

jurisdiction over the nation‘s water to the maximum extent permissible under the Commerce 

Clause, including waters subject to traditional tests for navigability. Moreover, the Corps 

reasonably concluded that Lake Temp is a TNW because Lake Temp satisfies the Supreme 

Court‘s test for navigable waters articulated in Utah v. United States, 403 U.S. 9 (1971).  

Therefore, this Court should defer to the Corps and hold that Lake Temp is a water of the United 

States.  
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III. EPA is the proper agency to regulate the discharge into Lake Temp because the 

slurry is a “pollutant” under § 402 and not “fill material” subject to the Corp’s § 

404 authority.    

 

 The District Court erred in holding the Corps has authority to issue the DOD a § 404 fill 

permit for its discharge of spent munitions into Lake Temp.  Furthermore, the Corps‘ erroneous 

finding does not meet either element of the Chevron test and is not entitled to deference.  

Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842 (1984).    The Corps 

lacks jurisdiction over DOD‘s discharge because characterizing DOD‘s chemically-processed 

munitions slurry as ―fill material‖ is unreasonable and in conflict with the structure and purpose 

of the CWA. Rather, the munitions slurry is properly characterized only as a ―pollutant‖ subject 

to the EPA‘s § 402 authority. 

A. The Corps’ characterization of the slurry as fill material is not entitled to Chevron 

deference.  

 

 This case involves the Corps‘ construction of a statute that it administers.  As a result, the 

judicial review of this issue is governed by the two-part test established in Chevron.  Step one of 

the test requires this Court to ask ―whether Congress has directly spoken to the precise question 

at issue.‖  Id.  If congressional intent is clear, then the Court and agency ―must give effect to the 

unambiguously expressed intent of Congress.‖  Id.  But if Congress‘s intent is not clear, step two 

requires the court to determine ―whether the agency‘s answer is based on a permissible 

construction of the statute.‖  Id.      

1. The Corps’ interpretation of the fill material regulation does not pass step one of the 

Chevron test. 

 

 Congress intended for slurry discharges like the one at issue to be regulated by the EPA 

under its § 402 permitting authority.  As a result, the Corp‘s contrary interpretation cannot pass 

Chevron’s first step and must be rejected. 
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 The first source of Congress‘s intent is the statute.  Section 402 of the Act established the 

National Pollutant Discharge Elimination System (―NPDES‖), which grants EPA the power to 

issue ―permit[s] for the discharge of any pollutant.‖  33 U.S.C. § 1342(a)(1).  However, this 

broad authority is limited by one important exception: the EPA cannot issue permits for fill 

material that fall under the Corps‘ § 404 authority.  See id.; Coeur Alaska, Inc. v. SE Alaska 

Conservation Council, 129 S. Ct. 2458, 2467 (2009).  These two distinct spheres of regulatory 

action turn on the substance being polluted: the EPA regulates water pollution under the NPDES 

in all instances except when fill material is involved, in which case the Corps assumes 

jurisdiction. 

   Two features of the statute illustrate Congress‘s intent to regulate this slurry under § 402.  

First, § 402 grants the EPA authority to issue permits only ―upon condition that such discharge‖ 

will meet a number of the CWA‘s other applicable requirements. 33 U.S.C. § 1342(a)(1)(a).  

These applicable requirements, with two insignificant exceptions,
4
 are all effluent limitations.  

Such restrictions on the ―quantities, rates, and concentrations of chemical, physical, biological, 

and other constituents which are discharged from point sources‖ must be incorporated into 

NPDES permits.  33 U.S.C. § 1362(11).  Congress‘ use of the descriptor ―effluent‖ is instructive.   

 Because Congress failed to define ―effluent,‖ the Court must ―give the words of [the] 

statute their ordinary, contemporary, common meaning.‖  Williams v. Taylor, 529 U.S. 420, 431 

(2000).  Effluent can be an adjective meaning ―flowing out or forth,‖ or a noun, in which case it 

is ―something that flows out or forth; a stream flowing out of a body of water; an outflow from a 

                                                 
4
 Section 308 requires the operator of a point source to keep records of his or her discharges, 33 

U.S.C. § 1318 et seq., and 403 requires the EPA administrator to set guidelines regarding the 

discharge of pollutants into the ocean.  See 33 U.S.C. § 1343(c)(1).   
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sewer or sewage system‖ or finally, ‖a discharge of liquid waste.‖  American Heritage College 

Dictionary, 4th ed. (2002) (emphasis added). 

 Therefore, by requiring NPDES permits to incorporate effluent limits, Congress intended 

Section 402 to regulate those types of discharges able to flow into a body of water—which is 

precisely the type of discharge at issue here.  If Congress intended § 402 to have a narrower 

scope, it would not have inserted the limiting word ―effluent.‖  Moreover, § 404 permits are not 

subject to any of these effluent limitations, presumably because Congress recognized that solid 

fill material is normally not susceptible to effluent limits.   

 Second, Congress‘s intent to regulate slurry discharges under § 402 is evident from the 

exceptions it wrote into the § 402 and § 404 programs.  Section 402 does not require a permit for 

―discharges composed entirely of return flows from irrigated agriculture,‖ nor for ―discharges of 

stormwater runoff‖ from mining and gas operations that are ―composed entirely of flows.‖  33 

U.S.C. § 1342(l) (emphasis added). 

 In contrast, a permit under § 404 is not required, inter alia, when the fill is ―for the 

purpose of maintenance [of] structures such as dikes, dams, levees, groins, riprap, breakwaters, 

causeways, and bridge abutments or approaches,‖ nor when the fill is for the ―construction of 

temporary sedimentation basins on a construction site‖ or the ―construction or maintenance of 

farm roads or forest roads.‖  33 U.S.C. § 1344(f).     

 These exceptions illustrate what Congress considered to be the regulatory spheres of the 

respective programs.  Congress considered whether EPA should regulate stormwater flows and 

runoff, and finding that EPA should not, created an exception for those sources.  The same is true 

with respect to the Corps and its regulation of fill used for dike maintenance and similar projects.  

Thus, Congress again illustrated that it intended § 402 to target discharges in the nature of flows 
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and runoff, while reserving § 404 for bulk, non-liquid materials.  Accordingly, the Corp‘s 

contrary application of the CWA is not entitled to deference and should be rejected. 

2. The Corps’ interpretation of the fill material regulation does not pass step two of the 

Chevron test. 

 

 Even if Congress has not directly spoken to the precise question at issue, the Corps‘ 

jurisdiction over the proposed discharge must still be rejected because it cannot pass step two.   

The Corp‘s interpretation is not based on a ―permissible construction‖ of the CWA, Chevron, 

467 U.S. at 843, because it would lead to an absurd result, namely, the evisceration of § 402‘s 

role in regulating water pollution. 

 It is a “common mandate of statutory construction to avoid absurd results.”  Rowland v. 

Cal. Men’s Colony, Unit II Men’s Advisory Council, 506 U.S. 194, 200 (1993).  Thus, when the 

language of a statute is unclear or would lead to “patently absurd consequences that Congress 

could not possibly have intended,” the court has the authority to reject such an interpretation.  

Pub. Citizen v. U.S. Dept. of Justice, 491 U.S. 440 (1989) (Kennedy, J., concurring) (quotation 

marks and citations omitted).  The Corp’s interpretation here runs afoul of this doctrine, and is 

thus an impermissible construction of the Act.   

 Beginning with the CWA itself, it is apparent from the very existence of the two 

permitting sections that Congress intended fill material to be regulated separately from all other 

pollutants.  Congress provided an expansive definition for pollutant in the Act, but left the term 

―fill material‖ undefined.  By defining ―pollutant‖ broadly, Congress designed the NPDES to 

sweep in as much polluting activity as possible.   

 The agencies were left to define fill material, which would necessarily result in limiting 

the scope of the NPDES program, because the EPA cannot regulate when the material is deemed 

fill.  Thus, if the agencies defined fill material narrowly, § 402 would continue to regulate most 
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discharges.  Conversely, if fill material were defined to include every discharge § 404‘s mutually 

exclusive jurisdiction would supplant the NPDES.  Of course, such an interpretation would be 

patently absurd and violate ―the elementary canon of construction that a statute should be 

interpreted so as not to render one part inoperative.‖  Mountain States Tel. & Tel. Co. v. Pueblo 

of Santa Ana, 472 U.S. 237, 249 (1985). 

 Here, the Corps has interpreted its fill material regulation so broadly that it leaves § 402 

with little or nothing to regulate.  Under this interpretation of the Act, polluters need only mix 

their liquid discharge with enough fill material to avoid the NDPES‘s effluent limits.  The result 

is an unlawfully broad § 404 jurisdiction, and the effective elimination of Congress‘s centerpiece 

of the Clean Water Act.  

 This conclusion is supported by the EPA and Corp‘s own regulations, which recognize 

that defining fill material too broadly would render Congress‘s role for EPA useless.  Put another 

way, every material that has the effect of ―changing the bottom elevation‖ of water or ―replacing 

any portion of a water . . . with dry land‖ cannot be considered fill material.  As the Corps noted 

in its 2002 rule change, ―[s]ome discharges such as suspended or settleable solids can have the 

associated effect, over time, of raising the bottom elevation of a water due to settling of 

waterborne pollutants . . . [but] we do not consider such pollutants to be fill material.‖  Final 

Revisions to the Clean Water Act Regulatory Definitions of “Fill Material” and “Discharge of 

Fill Material”, 67 Fed. Reg. 31,135 (May 9, 2002) (codified at 40 C.F.R. § 232.2).  Yet here, the 

Corps is adopting exactly that view.  

 The definition of a ―[d]ischarge of fill material‖ is also instructive. Nearly all of the 

definition‘s examples are beneficial construction projects—thus the placement of fill for the 

construction of a dam, dike, causeway, artificial island, or levee is a fill discharge.  See 40 C.F.R. 
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§ 232.2(5)(1).  These projects all require a material that is physically capable of being used for 

construction.  In contrast, the munitions slurry here is watery and fundamentally different from 

the bulky, solid materials that are suitable for the Corp‘s example projects.   

 Nor is the fact that the discharge of fill includes the ―placement of overburden, slurry, or 

tailings or similar mining-related materials‖ helpful to the United States or State of Progress.  Id. 

(emphasis added).  This is because that clause is limited to materials that are mining related, and 

the slurry here obviously is not.  As the Corps explained when adding that phrase, ―[t[he 

language in today‘s final rule will clarify that any mining-related material that has the effect of 

fill when discharged will be regulated as fill material.‘‘  Final Revisions to Regulatory 

Definitions, 67 Fed. Reg. 31,135.  Moreover, the agencies‘ inclusion of only mining slurry—and 

not any other slurries—suggests that non-mining slurries are not fill.  If the agencies intended 

otherwise, they would not have so limited the regulatory definition. 

 In sum, the Corps‘ attempt to regulate the slurry discharge is not entitled to deference 

because it is unreasonable and in conflict with ―clear congressional intent‖ to have the EPA 

regulate such discharges under § 402.  Chemical Mfrs. Ass’n v. Natural Res. Def. Council, Inc., 

470 U.S. 116, 134 (1985).  The Court should reject the Corps‘ attempt to expand its § 404 

authority beyond that which Congress intended.      

B. Congress intended for the EPA to regulate this type of discharge under § 402. 

  

Section 402 of the CWA gives EPA jurisdiction over point sources, and the EPA 

currently has a regulation in place that is directly targeted at operations like the one the DOD 

proposes.  Accordingly, the Court should defer to the EPA‘s established exercise of its 

jurisdiction over this type of polluting.   
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 Under the NPDES, Congress required the EPA to establish effluent limitations for ―point 

sources‖ of pollution.  33 U.S.C. § 1311(a)(1)(A).  These point sources include categories of 

industries that discharge pollutants as part of their operations.  In 2009, the EPA established 

effluent limitations for one such industry, the Centralized Waste Treatment (CWT) Point Source 

Category.  40 C.F.R. § 437 et seq.    

 A CWT is “any facility that treats (for disposal, recycling or recovery of material) any 

hazardous or non-hazardous industrial wastes, hazardous or non-hazardous industrial wastewater, 

and/or used material received from off-site.”  Id. § 437.2(c).  EPA created subcategories of 

CWTs based on the material being treated.  Subpart A is entitled “Metals Treatment and 

Recovery” and targets those discharges that result from a facility’s “treatment of, or recovery of 

metals from, both metal-bearing wastes received from off-site and other CWT wastewater 

associated with the treatment of, or recovery of metal-bearing wastes.”  Id. § 437.10(a).  

 The proposed DOD facility fits squarely within the CWT’s metals treatment subcategory.  

The DOD will receive waste munitions from off-site “for disposal.”  (District Order, p. 2).  It 

will then pulverize the munitions and mix the resulting powder, which is “primarily metals,” 

with water to form a slurry.  Id.  The watery mixture is then poured from the end of a pipe.   This 

is exactly the type of discharge “associated with the treatment of . . . metal-bearing wastes” that 

the CWT regulations aim to control through detailed, technology-based effluent limitations.  40 

C.F.R. § 437.10(a). 

 Furthermore, the EPA even noted in its 2000 Final Rule that it expected “[a]ll federally 

owned CWT operations” to be regulated by this rule.  The DOD’s proposed discharge of 

munitions slurry into Lake Temp is directly addressed by the EPA’s NPDES regulations, and 

therefore, EPA and not the Corps should be regulating DOD’s discharge.  Effluent Limitations 
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Guidelines, Pretreatment Standards, and New Source Performance Standards for the 

Centralized Waste Treatment Point Source Category, 65 Fed. Reg. 81,254 (Dec. 22, 2000) 

(codified at 40 C.F.R. § 437).   

IV. EPA’s failure to administer the Clean Water Act with regard to the slurry 

discharge was arbitrary and capricious, and the OMB’S interference was unlawful. 

 

 The District Court erred by allowing the EPA to neglect its statutory duty to administer 

the CWA.  Congress required the EPA to administer the CWA, and the EPA‘s refusal to do so in 

the instant case was arbitrary, capricious, and contrary to law.  And contrary to the United State‘s 

assertions, the OMB was not authorized to force its interpretation of the Act on the EPA.  This 

Court should reject OMB‘s unlawful interference and affirm EPA‘s jurisdiction over the CWA. 

A. The Court has the power of judicial review. 

 

 The United State‘s claim that this Court lacks the power to consider this issue is contrary 

to the Supreme Court‘s 2009 decision in Coeur Alaska, Inc. v. SE Alaska Conservation Council, 

129 S. Ct. 2458 (2009), as well as the established presumption that agency actions are subject to 

judicial review.  We turn first to the court‘s decision in Coeur. 

 In Coeur, plaintiffs brought suit under the APA provisions for judicial review, 5 U.S.C. § 

706(2)(A), claiming that the EPA‘s decision not to regulate the discharge of a mining slurry was 

contrary to law.  Id. at 2463.  The court considered the respective jurisdictions of the EPA and 

Corps, and determined that the EPA‘s decision not to regulate the slurry discharge was 

acceptable in that instance.  See id. at 2467, 2473. 

 The Court here is being asked to make the same determination as in Couer.  The EPA has 

failed to regulate a discharge, and New Union claims under the APA that EPA‘s failure is 

contrary to the Clean Water Act.  This Court is being asked to determine whether EPA‘s decision 
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not to regulate in this instance is in accordance with the law.  Consequently, this Court can 

resolve the question, just as the Supreme Court recently did in Coeur. 

 Even if Coeur does not apply here, the Defendants still cannot overcome the longstanding 

―presumption favoring judicial review of administrative action‖ under the APA.  Block v. 

Community Nutrition Institute, 467 U.S. 340, 349 (1984).  This presumption can only be 

overcome by a showing of ―clear and convincing evidence‖ of a contrary legislative intent.  

Abbot Laboratories v. Gardner, 387 U.S. 136, 141 (1967). 

 Here, the United States and State of Progress claim there is no right of judicial review by 

virtue of 5 U.S.C. § 701(a)(2), which provides an exception for ―agency action . . . committed to 

agency discretion by law.‖  The Supreme Court has characterized this exception as a ―very 

narrow‖ one, Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410 (1971), and 

―the legislative history of the [APA] indicates that it is applicable in those rare instances where 

statutes are drawn in such broad terms that in a given case there is no law to apply.‖  Associated 

Elec. Co-op., Inc. v. Morton, 507 F. 2d 1167, 1177 (D.C. Cir. 1974) (citing S. Rep. No. 752 

(1945) (quotation marks omitted). 

 To find that an agency action is unreviewable under that exception, the Court must 

consider whether the agency action: 1) involves broad discretion, and not merely the limited 

discretion inherent in every agency action, 2) is the product of political, economic, or managerial 

choices unsuited to judicial review, and 3) involves charges that the agency lacked jurisdiction, 

was motivated by impermissible influences, or violates a constitutional, statutory, or regulatory 

command.  Davis Enterprises v. U.S. E.P.A., 877 F.2d 1181, 1185 (3d. Cir. 1989).   

 First, EPA‘s inaction was not the product of its discretion.  Rather, the EPA‘s failure to 

administer and interpret the CWA was a dereliction of its statutory duty because the EPA did not 
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make any decision at all; instead, it idly let the OMB interpret the scope of the CWA‘s 

permitting programs.  To determine that an agency‘s decision not to administer an act when 

Congress required it to do so was discretionary would lead to an absurd result: agencies could 

refuse to perform their statutory duties, and shield their refusal from judicial review by referring 

to it as ―discretionary.‖  

 Moreover, unlike a discretionary action,
5
 the EPA‘s action here was not the product of  

―a considerable degree of expertise‖ aimed at a particular detail of the regulatory scheme.  Local 

2855, AFGE (AFL-CIO) v. U.S., 602 F.2d 574, 579 (3d. Cir. 1979).  Courts cannot hear such 

issues because there is no ―law to apply.‖  Associated Elec., 507 F.2d at 1177.  But here, just as 

in Coeur, it is well within this Court‘s expertise to determine the statutory question whether the 

EPA can refuse to administer the CWA.  

 Second, EPA‘s action is not the product of political, economic, or management choices.  

These choices are left to agency discretion because they are not ―susceptible to judicial review,‖ 

and the separation of powers doctrine dictates that a Court should not substitute its judgment for 

that of an agency.  Local 2855, 602 F.2d at 579.  In contrast, the question in this case is wholly 

statutory: did the EPA act lawfully when it refused to regulate the slurry?  Courts are adept at 

resolving such statutory interpretation issues, and the EPA has offered no reason to suggest that 

its decision here is a product of political or management choices that the Court could not resolve. 

 Finally, even if the Court finds that the decision here was committed to agency discretion, 

it can still hear the issue because it pertains to the agency‘s jurisdiction and the EPA‘s violation 

of a statutory command.  Id. at 580.  Because the APA limits judicial review only ―[t]o the extent 

                                                 
5
  For example, the DOD‘s decision to hire private employees to operate an ocean port, and the 

Panama Canal Co.‘s setting of tolls for the Panama Canal were both discretionary actions 

requiring agency knowledge of the day-to-day operations of a small facet of the regulatory 

scheme.  Local 2855, 602 F.2d 574; Panama Canal Co. v. Grace Line, Inc., 356 U.S. 309 (1958).  
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that . . . agency action is committed to agency discretion by law,‖ 5 U.S.C. § 701(a), the Court 

can still determine whether that discretionary decision was made pursuant to the agency‘s 

statutory grant of authority.  See generally Curran v. Laird, 420 F.2d 122, 131 (D.C. Cir. 1969).  

Thus, even if the Court finds EPA‘s failure to regulate here was a product of its discretion, the 

Court can still decide whether the EPA had the underlying authority to make that decision in 

light of the CWA‘s regulatory scheme.   

B. EPA’s failure to administer the Clean Water Act was arbitrary and capricious. 

 

 The EPA‘s neglect of its statutory duty to administer the CWA with regard to the 

munitions slurry was arbitrary and capricious, and in violation of its statutory duty.  OMB‘s 

intervention renders EPA‘s action unlawful, as the OMB had no authority to force its 

interpretation of the CWA upon the EPA.  The Court should endorse the EPA‘s duty to 

administer the CWA and reject the OMB‘s unlawful interference. 

1. The EPA’s refusal to exercise its § 402 authority was arbitrary and capricious. 

 

 An agency‘s action must be set aside by a reviewing court if it is found to be ―arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with the law.‖  5 U.S.C. § 

706(2)(A); Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Ins. Co., 463 U.S. 29, 41 (1983).  A 

decision is arbitrary and capricious if the agency has ―relied on factors which Congress has not 

intended it to consider.‖  Motor Vehicle Mfrs., 463 U.S. at 43.  EPA‘s action in the instant was 

made without consideration of Congress‘s statutory scheme, and should therefore be held invalid. 

 Congress did not allow the EPA to choose when the EPA would implement the CWA; 

rather, it mandated that the ―[a]dministrator of the Environmental Protection Agency  . . . shall 

administer this chapter.‖  33 U.S.C. § 1251(d).  Congress required the EPA to implement the 

National Pollutant Elimination Discharge System (NPDES), among other programs, and to issue 
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NPDES permits for point sources with effluent limits based on the ―best practicable control 

technology.‖  33 U.S.C. § 1311(b)(1)(A)(i).  Congress‘s requirement that the EPA‘s 

administration of the NPDES be subject to such scientific factors comports with its stated goal of 

restoring the ―chemical, physical, and biological integrity of the Nation‘s waters.‖  33 U.S.C. § 

1251(a).  Congress thought this goal was best served by entrusting the EPA with the 

administration of the CWA, and by subjecting EPA‘s running of the program to science-based, 

nationally uniform effluent limits. 

 But here, the EPA chose not to administer the CWA based on an external agency‘s 

interpretation of the CWA. (District Order, p. 7).  That decision has no basis in the statute itself 

nor in EPA‘s regulatory scheme implementing the CWA.  EPA‘s reliance on a non-

environmental factor to not regulate a discharge renders its action arbitrary and capricious.  

Moreover, by brushing aside the complex statutory and regulatory regime specifically designed 

to handle the water pollution at issue, the EPA has gone a step further and ―ignored factors which 

Congress has indicated are highly significant.‖  Starr v. Fed. Aviation Admin., 589 F.2d 307, 311 

(7th Cir. 1978).  

 The EPA was even tasked with making exactly the type of decision at issue here, namely, 

whether to regulate a discharge under § 402 or § 404.  To this end, Congress gave the EPA two 

powers.  First, EPA provides guidelines for the Corps to follow when deciding whether to 

regulate something as fill.  Second, EPA can veto § 404 fill permits.  Couer, 129 U.S. at 2467.  

These two provisions establish the EPA as the arbiter between the two sections, and enable it to 

use its special expertise to resolve any disputes between the sections.  Here, instead, the agency 

ignored these statutory factors and relied on OMB‘s interference. 
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 Finally, the EPA has offered no reason why it let the OMB step in its shoes.  This alone 

renders the action arbitrary and capricious, as the rationality of an agency‘s decisionmaking 

process—and not the rationality of the decision-–is the Court‘s focus.  Olenhouse v. Commodity 

Credit Corp., 42 F.3d 1560, 1575 (10th Cir. 1994).  To that point, ―[i]t is well-established that an 

agency's action must be upheld, if at all, on the basis articulated by the agency itself.‖  Id. at 

1577 (citing Motor Vehicles Mfrs., 463 U.S. at 50).  The EPA has provided no basis at all 

supporting its decision to stray from its statutory duty, and has thus acted arbitrarily and 

capriciously in doing so. 

2. The OMB’s interference with EPA’s administration of the Clean Water Act was 

unauthorized and cannot save the EPA’s unlawful inaction.  

 

 Congress did not include any provision in the CWA authorizing the OMB to administer 

or interpret the CWA‘s permitting programs.  Recognizing this lack of authority, the United 

States and State of Progress claim that OMB‘s interference was justified under Executive Order 

12,088, which was designed to ensure that federal agencies complied with the nation‘s 

environmental laws.  Exec. Order No. 12,088, 43 Fed. Reg. 47,707 (Oct. 13, 1978).  The 

Defendants‘ interpretation of the Order is incorrect, and must be rejected for two reasons. 

 First, the OMB can only intervene when there is a conflict regarding a federal agency‘s 

violation of an ―applicable pollution control standard.‖  Id. at 47,708.  This is evident from the 

language of the Order itself: paragraph 1-601 provides that whenever a federal agency is in 

violation of a pollution standard, the agency shall consult with the EPA and ―provide for [EPA‘s] 

approval a plan to achieve and maintain compliance with the applicable pollution control 

standard.‖  Id.    

 The Order then provides that EPA ―shall make every effort to resolve conflicts regarding 

such violation between executive agencies.‖  Id.  The term ―such violation‖ in this sentence 
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clearly refers to the aforementioned violation of an ―applicable pollution control standard.‖  Id.  

Finally, if the EPA ―cannot resolve a conflict,‖ it shall ―request the Director of the Office of 

Management and Budget to resolve the conflict.‖  Id.   

 Thus, the OMB‘s power is triggered only after three elements are satisfied: 1) a federal 

agency violates a pollution control standard, and 2) a conflict between agencies exists regarding 

the violation, and 3) the EPA cannot resolve the conflict. 

 Here, none of these elements are present.  There was no violation, and no conflict existed.  

The OMB‘s conflict resolution power was thus never triggered.  Moreover, the OMB‘s action 

here was not even within the scope of this Executive Order.  It did not resolve a conflict, but 

instead interpreted the regulatory definition of fill material—an environmental decision far 

beyond the scope of its regulatory expertise. 

 Second, even if this issue did involve a conflict regarding an agency‘s violation, the 

OMB still could not have intervened because the EPA never reached the point where it could not 

resolve the conflict.  The third element requires the EPA to ask for OMB‘s help when the EPA 

―cannot resolve a conflict,‖ but here, the EPA was never given the opportunity to resolve the 

issue.  Id.  OMB stepped in before EPA could resolve the issue, (District Order, p. 7), and 

effectively took the issue out of EPA‘s hands.  Its premature intervention cannot be considered 

lawful under the Executive Order. 

CONCLUSION 

This Court should provide four resolutions to the issues presented: 

1. New Union has standing because it satisfies Article III requirements and it has special 

solicitude as parens patriae.  
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2. Lake Temp is a navigable water because it is susceptible for use as a highway for 

commerce. 

3. The EPA should regulate the DOD project because the substance the DOD proposes to 

discharge is a pollutant, and not fill material. 

4. The EPA has sole authority to administer the CWA because there is no conflict over a 

pollution control standard violation.  

This Court should reverse the District Court‘s holding on the first, third, and fourth issues, and 

affirm the District Courts‘ holding on the second issue.   

 

 

 

 

 

 


