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STATEMENT OF JURISDICTION 

Federal district courts have original jurisdiction over civil actions arising under the laws 

of the United States, including the Administrative Procedure Act, 5 U.S.C. § 702 (2006) and 

Clean Water Act Section 404 and 402, 33 U.S.C. §§ 1344, 1342 (2006).  The Court of Appeals 

for the Twelfth Circuit has jurisdiction to hear appeals from final decisions of the District Court 

of New Union. 28 U.S.C. § 1291, 1294(1) (2006).   

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

 Whether the district court was correct in determining that the State of New Union 
does not have standing under Clean Water Act (CWA), either in its sovereign 
capacity or in its parens patriae capacity under Article III of the U.S. Constitution, 
where it has failed to show that it suffered a concrete and particularized injury that is 
either actual or imminent.  

 Whether the district court was correct in holding that Lake Temp is a navigable water 
giving the Army Corps of Engineers (COE) jurisdiction to issue a permit under CWA 
Section 404, 33 U.S.C. §1344 (2006).  

 Whether the district court was correct in determining that the COE has jurisdiction to 
issue a permit under CWA Section 404, and that the Environmental Protection 
Agency (EPA) does not have jurisdiction under CWA Section 402, 33 U.S.C. § 1342 
(2006),  where the material to be discharged into the lake constitutes fill material. 

 Whether the district court was correct in holding that the Office of Management and 
Budget’s (OMB) dispute resolution intervention between EPA and the COE did not 
violate the CWA.  

STATEMENT OF THE CASE 

 Defendant, United States, through the action of the United States Department of Defense 

(DOD), received a permit under Section 404 of the Clean Water Act (CWA), 33 U.S.C. § 1344 

(2006), to discharge a slurry of fill material into Lake Temp.  (J.A. at 3).  Lake Temp is an 

intermittent lake wholly within an arid military reservation owned by the United States and 

entirely within the State of Progress.  (J.A. at 4).  Plaintiff, the State of New Union, neighbors the 

State of Progress.  Id.  New Union seeks review of the permit under 28 U.S.C. § 1331 (2006) and 

the Administrative Procedure Act (APA), 5 U.S.C. § 702 (2006), arguing a permit issued by the 
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U.S. Environmental Protection Agency (EPA) under CWA Section 402, 33 U.S.C. § 1342 

(2006), was required.  (J.A. at 3).  The State of Progress has also intervened.  Id.  All parties filed 

motions for summary judgment.  Id.   

 The District Court granted summary judgment for Defendant, United States.  (J.A. at 10).  

The District Court held that New Union lacked standing to challenge the permit issued by the 

COE, that the COE had jurisdiction to issue the permit under CWA Section 404, and that the 

Office of Management and Budget (OMB) did not violate the CWA when it resolved a dispute 

between the COE and the EPA over whether the COE had jurisdiction to issue the permit under 

CWA Section 404, or the EPA had jurisdiction to do so under CWA Section 402.  (J.A. at 10-

11).   

 The State of New Union now appeals the District Court’s decision on all grounds.  (J.A. at 

5).  The State of Progress also appeals the lower court’s decision with respect to its holdings that 

the COE had jurisdiction to issue the permit under CWA Section 404, arguing that Lake Temp is 

not navigable water as defined by the CWA.  (J.A. at 1).   

STATEMENT OF THE FACTS 

The body of water at issue in this case is Lake Temp.  Lake Temp is an oval-shaped body 

of water that is up to three miles wide and nine miles long during the rainy season in wet years, 

and wholly dry approximately one out of five years (J.A. 3-4).  At its highest water level, Lake 

Temp remains within the State of Progress (J.A. at 4).  Surface water flows into Lake Temp from 

an eight hundred mile watershed of surrounding mountains.  Id.  There is no outflow from the 

lake.  Id.  The Imhoff Aquifer is located nearly one thousand feet below Lake Temp.  Id.  Ninety-

five percent of the aquifer is located within the military reservation inside the state of Progress.  

Id.  A small portion of the aquifer (five percent) is located within the state of New Union.  Id.  
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Citizen Dale Bompers owns, operates and resides on a ranch that is located on this small portion 

of the Imhoff Aquifer in New Union.  Id.  Due to a high level of sulfur, the Imhoff Aquifer is not 

potable or usable in agriculture without treatment.  Id.   

When Lake Temp holds water during migration seasons, ducks have historically used 

Lake Temp as a stopover in migration routes.  Id.  For at least the last one hundred years, 

thousands of duck hunters, the majority of which were residents of Progress, have used Lake 

Temp as a favorite hunting site.  Id.  A Progress state highway runs near the southern side of 

Lake Temp.  Id.  The highway is positioned at the edge of the military reservation and within one 

hundred feet of the shore when the lake is filled to its historic high.  Id.  When the lake became 

part of the military reservation in 1952, the DOD posted signs along both sides of the highway at 

intervals of one hundred yards warning of danger and that entry was illegal.  Id.  In spite of the 

warning signs, there are clearly visible trails leading from the road to the lake that show signs of 

rowboats and canoes being dragged between the highway and the lake.  Id.  Although DOD has 

knowledge that people continue to use the lake for hunting and bird watching, DOD has taken no 

measures beyond the signs to restrict public entry.  Id.    

The Department of Defense (DOD) has proposed to construct a facility on the shore of 

Lake Temp to receive and convert munitions into a fill slurry for discharge into the lake.  Id.  

The proposed process includes removing and mixing the liquid, semi-solid and granular contents 

of the munitions with chemicals to assure they are not explosive .  Id.  Any remaining solids 

would be ground and pulverized.  Id.  Next, water would be introduced to both sets of waste to 

form a slurry.  Id.  Utilizing a movable multi-port pipe, the slurry would be sprayed only onto the 

portions of the lake that are dry.  Id.  Due to the arid nature of this location, the slurry will dry 

out soon after contact.  Id.  The pipe will be moved continually so that slurry is deposited evenly 
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throughout the entire dry bed of Lake Temp.  Id.    Eventually, the entire lakebed should be 

raised by several feet.  Id.  The DOD estimates that when the operation is complete, the lake’s 

top water elevation will only be approximately six feet higher and its surface area two miles 

larger than it was when they started.  Id.  Although the process will take several years, once it is 

completed it will not be recurring.  Id.  Additionally, the COE will continually grade the edges of 

the new lakebed so that runoff from the surrounding mountains will flow unimpeded onto it.  Id.  

Because of its placement at the low point in the drainage basin, the lake will remain intact; there 

is nowhere else for precipitation falling in the basin to flow.  Id.  Alluvial deposits flowing into 

the basin will cover the lakebed again, returning it to its pre-operation condition, albeit at a 

slightly higher elevation.  Id.  When all is said and done, the COE’s EIS does not project that the 

Lake would intrude on New Union under any of the scenarios studied for the project.  Id. J.A. at 

4-5. 

STANDARD OF REVIEW 
 

Summary judgment is appropriate if “there is no genuine issue as to any material fact 

and…the moving party is entitled to judgment as a matter of law.”  Fed. R. Civ. P. 56(c).  This 

court reviews questions of law de novo.  Pierce v. Underwood, 487 U.S. 552, 558 (1988).  Thus, 

this court’s jurisdiction to decide Appellants’ claims under CWA must be reviewed de novo.  

SUMMARY OF THE ARGUMENT 

 The district court was correct in its determination that New Union lacked standing in its 

sovereign capacity and in its capacity as parens patriae.  New Union has not shown an injury that 

is actual or imminent or that is fairly traceable to the issuance of the discharge permit. 

Additionally, any injury to the Imhoff Aquifer does not fall under the "zone of interests" sought 

to be protected by the Clean Water Act, as ground water does not qualify as, "waters of the 
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United States."  Further, New Union cannot assert parens patriae standing to defend the rights of 

individual citizens. 

 The district court was correct in holding that the COE has jurisdiction to issue a permit 

under CWA Section 404, 33 U.S.C. § 1344 (2006) because Lake Temp is a navigable water 

under CWA sections 301(a), 404(a), and 502(7), 33 U.S.C. §§ 1311(a), 1344(a), 1362(7) (2006).  

Lake Temp is several square miles in size and is a relatively permanent body of water that is 

used by the public for fishing, boating, hunting, and other recreational purposes.  (J.A. at 3-4).  

The lake easily falls within the category of waters that have been determined by the United 

States Supreme Court to be navigable. 

 The district court was correct in holding that COE has jurisdiction under CWA Section 

404, 33 U.S.C. § 1344 (2006) and the EPA does not have jurisdiction under CWA Section 402, 

33 U.S.C. § 1342 (2006).  The slurry that will be discharged into the lake will be composed of 

spent munitions that are to be physically and chemically treated so that they are no longer 

munitions.  (J.A. at 4).  Because this material is treated and will have the effect of raising the 

elevation of the water, the discharge will constitute fill material under CWA Section 404.  Id. 

 The district court was correct in holding that the OMB’s dispute resolution between EPA 

and the COE did not violate the CWA.  The decision by OMB that the COE had jurisdiction 

under CWA Section 404, 33 U.S.C. § 1344 (2006), and that EPA did not have jurisdiction under 

CWA Section 402, 33 U.S.C. § 1342 (2006), was not improper.  The EPA’s decision not to veto 

the Section 404 permit is not subject to judicial review, and the EPA’s failure to initiate further 

action to veto the Section 404 permit is not arbitrary or capricious.  

ARGUMENT 
 
I. THE STATE OF NEW UNION DOES NOT HAVE STANDING BECAUSE IT DOES 
 NOT MEET THE ARTICLE III REQUIREMENTS FOR STANDING, THE CWA DOES 
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 NOT AUTHORIZE A MORE LAX STANDARD AND IT DOES NOT HAVE PARENS 
 PATRIEA STANDING. 
 
 New Union does not have standing under Article III of the Constitution either in its quasi-

sovereign capacity or as parens patriea.  The state of New Union has presented no evidence that 

the alleged injury will occur.  Further, the injury alleged is not within the "zone of interests" 

sought to be protected by the CWA.  However, even if New Union had evidence that the injury 

would occur, and the alleged injury were protected by the CWA, it would only impact one land 

owner with property above the aquifer and New Union cannot assert its interest as parens patriea 

to protect the interest of an individual citizen.  

A.  New Union Does Not Have Article III Standing In Its Quasi-Sovereign Capacity.  

 Article III § 2 of the Constitution of the United States bestows jurisdiction in the federal 

courts over “Cases” and “Controversies.”  U.S. Const. Art. III § 2.  “[T]he core component of 

standing is an essential and unchanging part of the case-or-controversy requirement of Article 

III.”  Lujan v. Defenders of Wildlife, 504 U.S. 555, 560, (1992).  The Supreme Court has clearly 

outlined three minimum requirements of Article III standing.  “First, the plaintiff must have 

suffered an 'injury in fact' -an invasion of a legally protected interest which is (a) concrete and 

particularized, and (b) actual or imminent, not conjectural or hypothetical. . . Second, there must 

be a causal connection between the injury and the conduct complained of-the injury has to be 

‘fairly ... trace[able] to the challenged action of the defendant, and not ... th[e] result [of] the 

independent action of some third party not before the court.’ ” Id.  (citations omitted).  “Third, it 

must be ‘likely,’ as opposed to merely ‘speculative,’ that the injury will be ‘redressed by a 

favorable decision.’ ”  Id. at 561 (citations omitted).  New Union holds the burden to establish 

these elements by setting forth specific facts, not merely allegations, and it has failed to meet this 

burden.  Id. (citing Fed.Rule Civ.Proc. 56(e)).  
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1. New Union has not suffered a concrete and particularized injury in fact that is 
 actual or imminent because it has not shown any evidence that the pollution 
 will ever contaminate the Imhoff Aquifer. 

 
 Under the Administrative Procedure Act, “A person suffering legal wrong because of 

agency action, or adversely affected or aggrieved by agency action within the meaning of a 

relevant statute, is entitled to judicial review thereof.” 5 U.S.C. § 702 (2006).  An important 

requirement is that the “party seeking review under § 702 must show that he ... is ‘adversely 

affected or aggrieved’ by [the challenged agency] action ‘within the meaning of a relevant 

statute.’ ”  Lujan v. Nat'l Wildlife Fed'n, 497 U.S. 871, 883 (1990).  New Union alleges it will be 

adversely affected if the portion of the aquifer extending below New Union becomes 

contaminated.  

 However, New Union has not set forth specific facts beyond mere allegations that it has 

incurred an actual or imminent injury.  Clearly there is no actual injury, as the action complained 

of has yet to begin.  Thus, New Union’s claims rest on future injury.  Such matters of fact must 

be set forth by specific facts, not mere allegations.   Lujan v. Defenders of Wildlife, 504 U.S. at 

561; see also Fed.Rule Civ.Proc. 56(e).  New Union admits that it has no evidence that pollution 

from DOD action will ever reach the aquifer.  New Union admits that even if the pollution 

reaches the aquifer, the pollution may never reach the portion underlying New Union.  New 

Union further admits that tests exist to determine if such an injury could occur, but New Union 

has not even attempted to pursue these tests.  Thus, New Union has failed to present more than 

mere allegations that any injury will occur.  Furthermore, the Court requires such future injury to 

be imminent.   Lujan v. Defenders of Wildlife, 504 U.S. at 560.   In addition to not knowing if the 

injury will happen at all, New Union admits that it has no evidence as to when the pollution 
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might reach the aquifer, let alone the portion under New Union.  New Union’s allegations are 

mere speculation.   

 Even worse, New Union failed to take reasonable steps to replace the speculation with 

actual facts by either impacting the EIS or pursuing necessary testing.  Even the case on which 

New Union relies, Massachusetts v. E.P.A., 549 U.S. 497 (2007), which dealt with uncertain 

injury from climate change over many years, was not ruling on the immediacy of future injury.  

The Court found that current injury had occurred in that “rising seas have already begun to 

swallow Massachusetts' coastal land.” Id. at 522.  Moreover, the Supreme Court based its 

findings on affidavits that scientifically linked greenhouse gasses to global warming and the 

rising seas.  Id. at 522.  Unlike Massachusetts v. E.P.A., the alleged injury in the case at bar is 

purely speculative in that no similar affidavits or evidence have been presented showing the 

injury has or will occur.  Also unlike Massachusetts v. E.P.A., any alleged injury in the case at 

bar is entirely in the future with no evidence showing it to be immediate.  Additionally, in the 

face of uncertain future harm, the Supreme Court in Massachusetts v. E.P.A. considered the 

degree of the harm.  It noted that there was a real “risk of catastrophic harm.”  Id. at 526.  

Distinguishingly, there is no evidence or suggestion that the actions at bar will lead to such 

“catastrophic harm.”   As far as New Union is concerned, only about five percent of the aquifer 

underlies its territory and even this amount is solely confined to the land of one individual (J.A. 

at 4).  For the reasons stated above, New Union has failed to meet its burden to establish 

standing. 

 What’s more, even if New Union will be adversely affected, that effect is not of the kind 

protected by the Clean Water Act.  “[T]o be ‘adversely affected or aggrieved ... within the 

meaning’ of a statute, the plaintiff must establish that the injury he complains of (his 
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aggrievement, or the adverse effect upon him) falls within the ‘zone of interests’ sought to be 

protected by the statutory provision whose violation forms the legal basis for his complaint.”  

Lujan v. Nat'l Wildlife Fed'n, 497 U.S. at 883.  The statutory provision forming the basis of New 

Union’s complaint is Section 402 of the Clean Water Act.  Section 402, and the Clean Water Act 

in general, protect “the waters of the United States.”  33 U.S.C. § 1362(7) (2006).  The EPA’s 

regulatory definition of “the waters of the United States” does not purport to protect ground 

water. 33 C.F.R. § 328.3(a) (2006).  “Neither the Clean Water Act nor the EPA's definition 

asserts authority over ground waters, just because these may be hydrologically connected with 

surface waters.”  Vill. of Oconomowoc Lake v. Dayton Hudson Corp., 24 F.3d 962, 965 (7th Cir. 

1994).  “The omission of ground waters from the regulations is not an oversight. Members of 

Congress have proposed adding ground waters to the scope of the Clean Water Act, but these 

proposals have been defeated, and the EPA evidently has decided not to wade in on its own.”  Id.  

Thus the zone of interests sought to be protected by the Clean Water Act does not include ground 

water.  Since New Union’s claim alleges future damage to ground water, which is outside the 

zone of interests of the statute forming the basis of New Union’s complaint and does not assert 

any interest in the waters of the lake itself, New Union does not have standing to challenge this 

permit under the Clean Water Act. 

2. New Union has not shown a fairly traceable causal connection between the 
 injury alleged and the issuance of the discharge permit that will likely be 
 redressed by the alleged injury because it has not shown evidence that any 
 actual or imminent injury will occur. 

 
 The injury that New Union alleges is too speculative to establish Article III standing.  

Appellant failed to provide any evidence that COE's proper issuance of a permit under CWA 

Section 404, 33 U.S.C. § 1344 (2006) will cause any injury to the state at all.  New Union has 

failed to prove that any pollution will ever reach its border.  In Whitmore v. Arkansas, 495 U.S. 
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149 (1990), the Supreme Court of the United States stated that "[a]llegations of possible future 

injury do not satisfy the requirements of Art. III.  A threatened injury must be 'certainly 

impending' to constitute injury in fact."  Id. at 158 (quoting Babbitt v. Farm Workers, 442 U.S. 

289, 298 (1923)).  Therefore, where the injury is too speculative to establish an injury in fact, it 

is not necessary to determine whether the alleged injury is redressable.  

 3. New Union is not entitled to the more favorable test in Massachusetts v. EPA  
 because, unlike the Clean Air Act, the Clean Water Act does not contain a  
 specific provision granting such standing.  

 
 New Union argues that it, as a state should have standing based on the Court’s more lenient 

standing test for states established in Massachusetts v. E.P.A..  In the aforementioned case, the 

Supreme Court stated that “a litigant to whom Congress has ‘accorded a procedural right to 

protect his concrete interests,’ ... ‘can assert that right without meeting all the normal standards 

for redressability and immediacy.’ ”  Massachusetts v. E.P.A., 549 U.S. at 517-18. 

 This argument misses the fact that the Massachusetts v. E.P.A. ruling rested on a specific 

provision of the Clean Air Act (CAA).  The Court said that congress had expressly authorized 

this type of dispute in the CAA through 42 U.S.C. § 7607(b)(1) (2006).  Massachusetts v. E.P.A., 

549 U.S. at 517.  The Supreme Court stated that this type of “authorization is of critical 

importance to the standing inquiry: ‘Congress has the power to define injuries and articulate 

chains of causation that will give rise to a case or controversy where none existed before.’ ”  Id. 

at 516.  In the case at bar, New Union’s claim stems from the Clean Water Act.  Unlike the 

Clean Air Act’s § 7607(b)(1), the Clean Water Act does not contain a provision authorizing such 

lenient standing requirements.  This is why New Union brings its claim under the general Right 

of Review section of the Administrative Procedure Act, 5 U.S.C § 702 (2006).  (J.A. at 3).   
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 New Union's claim under the APA § 702 must also fail.  First, 5 U.S.C § 702 (2006) gives 

a “person” a right of judicial review of an agency action.  5 U.S.C.A. § 702 (2006).  Arguably, 

the statute does not grant a state such as New Union this right.  Additionally, this statute 

forecloses any argument for extending the Clean Air Act’s lenient standard to the case at hand 

when § 702 specifically states “[n]othing herein (1) affects other limitations on judicial review or 

the power or duty of the court to dismiss any action or deny relief on any other appropriate legal 

or equitable ground; or (2) confers authority to grant relief if any other statute that grants consent 

to suit expressly or impliedly forbids the relief which is sought.”  5 U.S.C.A. § 702 (2006).  This 

language does not exist within the CAA, 42 U.S.C. § 7607(b)(1) (2006) which allowed for the 

relaxed standing test in Massachusetts v. E.P.A..  Furthermore, even if the court finds that the 

relaxed standing test applies, New Union still should not have standing because it failed to show 

an actual or future injury and the lenient standard only applied to deficiencies in redressibility 

and immediacy. 

 B. The State Of New Union Does Not Have Standing In Its Parens Patriae Capacity As  
 Protector Of Its Citizens Who Have An Interest in Groundwater In The State Because  
 Only One Resident Would Be Impacted And Even This Resident Does Not Meet  
 Standing Requirements. 
 
 The parens patriae doctrine, giving the state standing to sue on behalf of its citizens, has 

been narrowly construed to situations where the state’s citizens are unable to protect themselves 

or the matter is such that it impacts the citizenry as a whole.   

 In Massachusetts v. E.P.A., the court looked at the State of Massachusetts’ "special 

position and interest" stating that 1) the state is sovereign and 2) the state  "actually owns a great 

deal of the territory alleged to be affected."  Massachusetts v. E.P.A., 549 U.S. at 498.  In the 

case at bar, New Union does not actually own any of the land above the aquifer.  The aquifer 

extends solely under Mr. Bomper’s private property.  Furthermore, the “great deal” language 
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suggests that more than a small amount of the territory affected should be within the sovereign 

state before it may have this type of standing.  With only 5% of the potentially affected aquifer 

underlying its territory, New Union cannot argue that it possesses a "great deal" of the territory 

affected.  (J.A. at 4).   

 While the Court recognizes the doctrine of parens patriae, it has carefully noted that it does 

not confer standing upon a state to defend the rights of particular citizens within it.  

Article III, s 2, of the Constitution confers original jurisdiction upon this Court 
over suits between States or by one State against a citizen of another State. In 
order to properly invoke this jurisdiction, the State must bring an action on its 
own behalf and not on behalf of particular citizens. See, e.g., Louisiana v. Texas, 
176 U.S. 1, 20 S.Ct. 251, 44 L.Ed. 347 (1900); New Hampshire v. Louisiana, 108 
U.S. 76. 2 S.Ct. 176. 27 L.Ed. 656 (1883); Oklahoma v. Atchison, T. & S.F.R. 
Co., 220 U.S. 277, 31 S.Ct. 434, 55 L.Ed. 465 (1911). An action brought by one 
State against another violates the Eleventh Amendment if the plaintiff State is 
actually suing to recover for injuries to designated individuals. See, e.g., New 
Hampshire v. Louisiana, supra; North Dakota v. Minnesota, 263 U.S. 365, 376, 
44 S.Ct. 138, 140, 68 L.Ed. 342 (1923). 
 

Hawaii v. Standard Oil Co. of Cal., 405 U.S. 251, 259 n.12 (1972).  The Court reiterated its 

stance in Alfred L. Snapp & Son, Inc. v. Puerto Rico, ex rel., Barez, 458 U.S. 592 (1982), when it 

stated “[i]n order to maintain [a parens patriae] action, the State must articulate an interest apart 

from the interests of particular private parties, i.e., the State must be more than a nominal party.”  

Id. at 607.  The Court then described the two situations where such standing was appropriate.  

“First, a State has a quasi-sovereign interest in the health and well-being-both physical and 

economic-of its residents in general.  Second, a State has a quasi-sovereign interest in not being 

discriminatorily denied its rightful status within the federal system.”  Id. at 670;  see also The 

Quapaw Tribe of Oklahoma, et al., v. Blue Tee Corp., et al., 653 F. Supp. 2d 1166, 1179 (N.D. 

Okla. 2009) (To establish parens patriae standing under Snapp, the plaintiff must allege the 

following three elements: “(1) the State must have ‘alleged injury to a sufficiently substantial 
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segment of its population;’ (2) the State ‘must articulate an interest apart from the interests of 

particular private parties;’ and (3) the state ‘must express a quasi-sovereign interest.’ ”); Table 

Vluff Reservation v. Philip Morris, Inc., 256 F.3d 879 (9th Cir. 2001); Chiles v. Thornburgh, 865 

F.2d 1197, (11th cir. 1989); Connecticut v. Physicians Health Servs. of Connecticut, Inc., 103 F. 

Supp. 2d 495 (D. Conn. 2000).  

 The portion of the aquifer underlying New Union exists solely beneath one particular 

citizen, Mr. Bomper.  (J.A. at 4).  While the New Union statute regarding groundwater rights 

does not bar other citizens from withdrawing water, the aquifer is not a resource currently shared 

by many citizens of New Union.  (J.A. at 6-7).  The alleged injury does not affect New Union’s 

residents in general or the required substantial segment of the population.  In fact, not one citizen 

has applied for a permit to withdraw water.  Id.  Additionally, the future damage alleged by Mr. 

Bomper is potential loss of property value, but even this claim is made without any supporting 

evidence.  (J.A. at 6).  Furthermore, Mr. Bomper does not presently use the aquifer and has no 

plans to use it in the future.  Id.  For these reasons, even Mr. Bomper bringing a suit on his own 

behalf would lack standing for lack of injury.  In the case at bar, New Union is attempting to 

protect the property value of one individual while disguising it as a parens patriae action.  

Calling it a parens patriae action does not make it so.  Further, New Union’s quasi-sovereign 

interest has not been discriminatorily denied within the federal system.  New Union and Mr. 

Bomper had the ability to participate equally in the permitting process and the EIS therein, but 

failed to do so.  Id. 

 In addition to lacking a concrete injury, Mr. Bomper’s, and thus New Union’s claim, would 

also fail on redressability grounds.  Mr. Bomper cannot withdraw water from the aquifer without 

first obtaining a permit from the New Union Department of Natural Resources.  (J.A. at 6-7).  He 
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has not applied for such permit and a favorable ruling here would not guarantee that he would 

receive such permit.  Id.  This premise is bolstered by the fact that the water is currently 

contaminated with sulfur, unusable without extensive treatment and no one else has received a 

permit to withdraw water from the aquifer. (J.A. at 4). 

 In considering standing based on parens patriae doctrine, the Court has stated that “[i]n 

such action by one state against another the burden on the complainant state of sustaining the 

allegations of its complaint is much greater than that imposed upon a complainant in an ordinary 

suit between private parties.”  State of N. Dakota v. State of Minnesota, 263 U.S. 365, 374 

(1923).  For the reasons discussed, New Union does not have standing based on the doctrine of 

parens patriae.  

II. THE COE HAS JURISDICTION TO ISSUE A PERMIT UNDER CWA SECTION 404, 
 BECAUSE LAKE TEMP IS NAVIGABLE WATER UNDER THE CWA. 

 
 Lake Temp is navigable in fact.  The Supreme Court has clarified the CWA and found that 

“the waters of the United States” include only relatively permanent, standing or flowing bodies 

of water.  The definition refers to water as found in “streams,” “oceans,” “rivers,” “lakes,” and 

“bodies” of water “forming geographical features.”  Rapanos v. United States, 547 U.S. 715, 

732-33 (2006).  Justice Scalia then expounded on the meaning of “relatively permanent” to 

ensure that the term did not rule out bodies of water that occasionally or seasonally dry up.  “By 

describing 'waters' as 'relatively permanent,' we do not necessarily exclude streams, rivers, or 

lakes that might dry up in extraordinary circumstances, such as drought. We also do not 

necessarily exclude seasonal rivers, which contain continuous flow during some months of the 

year but no flow during dry months.”  Id. at 732 (n.5).  “None of these terms encompasses 

transitory puddles or ephemeral flows of water.”  Id. at 733. 
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 Lake Temp is certainly not a transitory puddle or ephemeral body of water.  It measures up 

to nine miles long and three miles wide.  (J.A. at 3-4).  It is used, albeit illegally, by hunters and 

boaters.  (J.A. at 4).  The court explicitly did not exclude rivers that dry up yearly due to seasonal 

changes and Lake Temp is even less ephemeral, drying up only about once every five years.  Id.  

Instead, Lake Temp is closer to the Court’s meaning of “relatively permanent,” drying up only in 

extraordinarily dry years.  For these reasons Lake Temp is a navigable water. 

 Even if Lake Temp were not navigable in fact it still fits the legislature’s definition of 

"navigable waters."  The Court has recognized this legislative intent: 

the Act's definition of “navigable waters” as “the waters of the United States” 
makes it clear that the term “navigable” as used in the Act is of limited import. In 
adopting this definition of “navigable waters,” Congress evidently intended to 
repudiate limits that had been placed on federal regulation by earlier water 
pollution control statutes and to exercise its powers under the Commerce Clause 
to regulate at least some waters that would not be deemed “navigable” under the 
classical understanding of that term. 
 

United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 133 (1985) (in a decision finding 

that wetlands, though not navigable by traditional standards, could be included in the definition 

of navigable waters).  The Court gave an example of what the legislature did not consider 

navigable waters in Solid Waste Agency of N. Cook County (SWANCC) v. U.S. Army Corps of 

Engineers, 531 U.S. 159 (2001).  In SWANCC, the court held that abandoned sand and gravel 

pits that had become “ponds of varying size (from under one-tenth of an acre to several acres)” 

did not fit within the meaning of navigable waters and that the fact that the ponds were used by 

migratory birds was not enough to establish them as navigable.  Id. at 162-63.  Lake Temp is 

distinguishable from the small ponds of SWANCC.  Lake Temp is many square miles, 

considerably larger than the mere acres in SWANCC.  The ponds in SWANCC were man-made, 

not for the purpose of creating a navigable water, but were instead remnants of sand and gravel 
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pits.  Lake Temp is a natural body of water like any other clearly navigable lake.  (J.A. at 3-4).  

While migratory birds used the ponds in SWANCC, the respondents there did not show evidence 

of actual commercial use by hunters or bird watchers within the ponds at issue.  Instead, the 

respondents simply presented arguments regarding the commercial market that migratory birds 

affect generally.  Brief for the Respondents in Opposition, Solid Waste Agency of N. Cook 

County v. U.S. Army Corps of Engineers, 531 U.S. 159 (2001) (No. 99-1178), 2000 WL 

33979648 at 7.  Regarding Lake Temp, there is evidence that hunters and bird watchers actually 

use Lake Temp for their respective commercial activities.  (J.A. at 4). 

 Since Lake Temp is a relatively permanent, natural lake of several square miles that is 

actually used by hunters and bird watchers alike, and not merely a transitory puddle or ephemeral 

body, it qualifies as both navigable in fact and well within the legislation’s intended definition.  

(J.A. at 3-4).  Thus the District Court properly held that COE had jurisdiction to issue a permit 

under CWA Section 404.  For these reasons, this court should affirm the lower court’s decision. 

III. THE COE HAS JURISDICTION TO ISSUE A PERMIT UNDER CWA SECTION 404, 
 WHILE THE EPA DOES NOT HAVE JURISDICTION TO ISSUE A PERMIT UNDER 
 CWA SECTION 402 FOR THE DISCHARGE OF THE SLURRY INTO LAKE TEMP 
 BECAUSE THE MATERIAL BEING DISCHARGED CONSTITUTES LEGITIMATE 
 FILL MATERIAL AND COE’S POSITION RELATIVE TO DOD IS IRRELEVANT. 

 
 The material being discharged in the case at bar constitutes legitimate fill material making 

it subject to a CWA Section 404 permit, 33 U.S.C. § 1344 (2006), as opposed to a Section 402 

permit, 33 U.S.C. § 1342 (2006).  New Union argues that that the slurry should be classified as a 

pollutant subject to the Section 402 permit because of its prior existence as spent munitions.  In 

support, New Union points to Section 502(6), 33 U.S.C. § 1362(6) (2006), which defines 

pollutants as including “munitions.”  However, this ignores the fact that the material that DOD 

would discharge would not be spent munitions at all.  This is not a case of the DOD firing 
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munitions into the water.  See Connecticut Coastal Fishermen's Ass'n v. Remington Arms Co., 

Inc., 989 F.2d 1305, 1312-13 (2d Cir. 1993) (The court found the gun club's firing of lead shot 

into water constituted a pollutant under §1362(6), then dismissing the claim for lack of continued 

or future harm).  Nor is this a case of DOD placing unused or fired munitions into the water.  

Here, DOD is taking what were once spent munitions and physically and chemically treating 

them until they are no longer munitions but simply fill material.  (J.A. at 4).  This is 

accomplished by dismantling them, grinding the solids into small pieces, and mixing the rest 

with chemicals and water to remove any explosive nature.  Id.  The resulting slurry is what DOD 

plans to discharge.  Id.   

 Even if classified as a pollutant, the slurry still constitutes a valid fill material and as such, 

requires a Section 404 permit rather than a Section 402 permit.  The facts of this case are similar 

to those in Southeast Alaska Conservation Council v. Coeur Alaska, Inc., 129 S. Ct. 2458 (2009), 

where the slurry discharged constituted both a pollutant and a fill material.  The Coeur court held 

that, so long as the material qualified as a fill material, the EPA did not have authority to issue a 

Section 402 permit and a Section 404 permit was required by the COE even if the material also 

qualified as a pollutant.  Id. at 2467.  Like the slurry discharged in Coeur, the slurry discharged 

by DOD qualifies as fill material.  “The [COE] and the EPA have together defined ‘fill material’ 

to mean any ‘material [that] has the effect of ... [c]hanging the bottom elevation’ of water.  The 

agencies have further defined the ‘discharge of fill material’ to include ‘placement of ... slurry.’ ”  

Id. at 2464 (citing 40 C.F.R. § 232.2 (2006)).  DOD will be spreading a slurry on a dry lake bed 

which will have the effect of raising the elevation of the water.  (J.A. at 4).  Further, the arid 

nature of the location ensures that the slurry will dry out quickly after spreading, ensuring the 

material actually raises the lake bed rather than remaining suspended.  Id. 
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 New Union tries to ignore the fact that the slurry satisfies the definition of fill material by 

arguing that DOD’s slurry includes chemicals and metals rather than the rocks in Coeur and 

claiming the toxicity of the fill material makes it more of a pollutant than traditional fill.  This 

point is irrelevant.  The statutory definition of pollutant makes no distinction between the 

toxicity of listed pollutants.  33 U.S.C. § 1362(6) (2006) (listing munitions, chemical waste, and 

rock as pollutants).  Likewise regulatory definitions and examples of fill material make no 

distinctions based on toxicity.  40 C.F.R. § 232.2 (2006) (listing overburden, slurry, or tailings or 

similar mining-related materials as well as listing other examples such as wood, construction 

debris and plastics).  So long as the DOD’s slurry falls under the category of “fill material,” the 

material is automatically subject to a section 404 permit.  Coeur, 129 S.Ct. at 2467. 

 New Union also attempts to distinguish Coeur by pointing out that the slurry in that case 

was discharged into a treatment pond that otherwise would have been constructed at a greater 

environmental loss.  (J.A. at 8).  However this argument again misses the point.  The pond in 

Coeur was used to ensure pollutants were not discharged into downstream waters.  Lake Temp in 

effect serves the same function.  There is no outflow from Lake Temp.  (J.A. at 4).  The lake in 

the case at bar is preventing the discharge of any pollutants or wastewater to other navigable 

water, in effect creating zero discharge of pollutants which is the goal of the CWA statute. 

 Finally, New Union attempts to argue that COE's issuance of a permit to DOD constitutes a 

conflict of interest.  COE’s position below DOD is irrelevant and has no bearing on whether the 

COE has jurisdiction to issue a permit under CWA Section 404, 33 U.S.C. § 1344 (2006) for the 

discharge of slurry into Lake Temp.  This argument ignores the fact that “[m]any agencies must 

issue a permit to themselves or to an entity in the same department. EPA, for instance, issues 



19 

 
 

 

permits for EPA laboratories and other EPA facilities with discharges requiring section 402 

permits.” (J.A. at 9). 

IV. THE DECISION BY OMB THAT THE COE HAD JURISDICTION UNDER CWA 
 SECTION 404 WAS PROPER AND THE COURT BELOW WAS CORRECT IN 
 GRANTING SUMMARY JUDGMENT ON THIS ISSUE.   
 

In the case at bar, OMB issued a decision that the COE had jurisdiction under the CWA 

Section 404, 33 U.S.C. § 1344, and that EPA did not have jurisdiction under CWA Section 402, 

33 U.S.C. § 1342, to issue a permit for DOD to discharge slurry into Lake Temp.  New Union 

argues that EPA was preparing to exercise its authority to veto the COE’s Section 404 permit and 

issue a Section 402 permit, but they failed to do so because the OMB instructed them not to (J.A. 

at 9).  In addition to sending briefings on the issue, both the COE and EPA attended a meeting 

with OMB, the result of which culminated in OMB’s oral decision and directive to proceed with 

the Section 404 permit (J.A. at 4).  Thus, it was not as if OMB issued a decision without first 

possessing a thorough knowledge of the facts; indeed, they were well apprised.  Recognizing that 

OMB’s dispute resolution between EPA and the COE did not violate the CWA, the court below 

correctly granted summary judgment on this issue.   

A. The EPA’s Decision Not To Veto A Section 404 Permit Is Not Subject To  
 Judicial Review Because EPA’s Authority To Veto Section 404 Permits Is Wholly 
Discretionary.  

 
 The issue of whether a Section 404 permit is subject to judicial review is answered by 5 

U.S.C. § 701(a)(2) (2006) which states, “agency action is committed to agency discretion by 

law” and is not subject to judicial review.  Id.  Although Section 404(c) affords the Administrator 

of the EPA the authority to veto decisions made by COE with respect to the issuance of Section 

404 permits, courts have consistently interpreted this “authority to veto” as discretionary rather 

than mandatory.  In City of Olfstead Falls v. U.S. E.P.A., the court held that because of the 
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obvious discretionary nature of the EPA’s veto power under Section 404(c), the court found that 

it lacked jurisdiction to review the EPA’s decision not to veto COE's issuance of a Section 404 

permit.  City of Olmstead Falls v. U.S. E.P.A., 266 F. Supp. 2d 718, 722-23 (N.D. Ohio 2003) 

aff'd sub nom. City of Olmsted Falls, Ohio v. U.S. Envtl. Prot. Agency, 435 F.3d 632 (6th Cir. 

2006).  Similarly, in the 11th Circuit case, Preserve Endangered Areas of Cobb's History, Inc. v. 

United States Army Corps of Engineers, the court held that by statute, the Administrator is 

authorized rather than mandated to overrule the COE.  Preserve Endangered Areas of Cobb's 

History, Inc. v. United States Army Corps of Engineers, 87 F.3d 1242 (11th Cir.1996).  The 11th 

Circuit court noted that “this conclusion is buttressed by a review of the regulations outlining the 

veto procedures to be followed by the Administrator in exercising his power to veto. See 40 

C.F.R. § 231.1(a) (2006) (‘Under section 404(c), the Administrator may exercise a veto over the 

specification by the U.S. Army Corps of Engineers or by a state of a site for the discharge of 

dredged or fill material.’) (emphasis added). See also 40 C.F.R. 231.3 (2006) (‘If the Regional 

Administrator has reason to believe...that an ‘unacceptable adverse effect’ could result...he may 

initiate [certain actions].’) (emphasis added).”  City of Olmstead Falls, 266 F. Supp. 2d at 723. 

 The fact of the matter remains, once OMB issued their decision, EPA failed to initiate 

any action to veto the Section 404 permit.  (J.A. at 10).  Although New Union contends that the 

EPA was “preparing to exercise its authority” to veto the Section 404 permit, the EPA ultimately 

failed to do so.  (J.A. at 10).  New Union claims that the reason the EPA failed to veto the permit 

is because the OMB directed them not to veto it.  (J.A. at 10).  Even if this were true, the EPA’s 

excuse for their lack of action is not at issue in this case.  The OMB issued an oral decision and 

directive only after reviewing briefings and attending a meeting with both parties.  If the EPA 

was displeased with the result of the directive, it was their duty to initiate the requisite veto 
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procedures.  The EPA’s failure to exercise its right to veto should not afford them the 

opportunity to receive special treatment, which in this context would take shape in the form of 

allowing judicial review of this issue.  Such a lenient decision on behalf of this court would be an 

upset to legal precedence and infringe on separation of powers.  

B.   The EPA’s Failure To Take Further Action To Veto The COE Permit Was Not  
         Arbitrary Or Capricious. 
 

As the lower court aptly noted, even if EPA’s decision not to veto the COE permit was 

subject to judicial review, review would be limited to whether the decision was arbitrary or 

capricious under 5 U.S.C. Section 706(2)(A) (2006) (“Generally, we must 'defer to the agency's 

interpretation so long as it is not arbitrary, capricious, an abuse of discretion, or otherwise not 

supported by law.' ” Friends of the Boundary Waters Wilderness v. Dombeck, 164 F.3d 1115, 

1121 (8th Cir. 1999), from Thomas v. Jackson, 581 F.3d 658, 664 (8th Cir. 2009)).  The EPA’s 

decision not to veto the COE permit was neither arbitrary nor capricious because it was either 

required by or consistent with the Supreme Court’s recent ruling in Coeur.   

In Coeur, the Supreme Court held that the discharge of slurry into a lake, elevating and 

changing the bottom configuration of the lake, was the discharge of fill material requiring a 

Section 404 permit, rather than the discharge of a pollutant, requiring a section 402 permit.  

Coeur, 129 S. Ct. at 2477.  The facts of Coeur are strikingly similar to the facts in the case at bar.  

In both cases, a lake was to be filled by slurry and the slurry qualified as both a pollutant as well 

as fill material.  Id. at 2464;  (J.A. at 10).  Additionally, in both cases, the COE issued a Section 

404 permit, which the EPA failed to veto.  Coeur, 129 S. Ct. at 2465;  (J.A. at 10).  Regardless of 

OMB’s participation, it is clear that the EPA’s decision not to veto the Section 404 permit was 

not arbitrary or capricious because it is in alignment with the Supreme Court’s ruling in Coeur.   
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Moreover, it would be inaccurate to construe EPA’s failure to take further action to veto 

the COE permit as arbitrary or capricious in light of information contained in Executive Order 

No. 12088, 43 Fed. Reg. 47, 707 (Oct. 13, 1978).  E.O. 12088 provides directions for handling 

disputes between executive agencies like EPA and COE that occur so frequently.  Article II of 

the Constitution vests all executive power in the President, as opposed to the Administrator of 

EPA or the Secretary of the Army.  U.S. Const. Art. II § 1, cl. 1.  Disputes such as the one that 

exists in this case, that involve multiple executive agencies, require an arbiter to facilitate 

progress.  The arbiter in this scenario is the Office of Management and Budget, as appointed by 

the President of the United States in EO 12088.    

It is clear from the aforementioned facts that OMB was simply resolving a dispute in 

accordance with the guidelines provided by EO 12088.  OMB issued a decision based on the 

facts that were presented to it by the COE and EPA, and ultimately concluded that COE had 

jurisdiction under the CWA Section 404, 33 U.S.C. § 1344 (2006) to issue a permit for DOD to 

discharge slurry into Lake Temp.  Based on the grounds that the EPA’s decision not to veto the 

Section 404 permit is not subject to judicial review, the EPA’s failure to initiate further action to 

veto the Section 404 permit is not arbitrary or capricious, and OMB was simply acting within its 

arbiter capacity, this court should uphold the lower court’s decision to grant summary judgment 

on this issue.   

CONCLUSION 
For the foregoing reasons, Appellee, United States respectfully requests that this court 

AFFIRM the District Court of New Union’s holding that New Union lacks Standing to challenge 

the permit issued by the COE to the DOD, that the COE has jurisdiction to issue the permit under 

the CWA, and that the OMB did not violate the CWA when it determined that the COE had 

jurisdiction to issue the permit.   
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