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JURISDICTIONAL STATEMENT 

 

 Federal district courts have original jurisdiction over actions arising under the laws of the 

United States, including the Clean Water Act (“CWA”), 33 U.S.C. §§ 1251 et seq., and the 

Administrative Procedure Act (“APA”), 5 U.S.C. §§ 500 et seq.  28 U.S.C. § 1331 (2006).  The 

United States Court of Appeals for the Twelfth Circuit has jurisdiction to hear appeals from any 

final decision of the United States District Court for the District of New Union.  28 U.S.C. § 

1291 (2006); 28 U.S.C § 1294(1) (2006). 

STATEMENT OF THE ISSUES 

I. Whether New Union lacks standing where it did not demonstrate present or future injury 

to its sovereign interests or injury to its parens patriae interests in the health and well-

being of its citizens. 

 

II. Whether Lake Temp is navigable water subject to the CWA where it is a relatively 

permanent body of water used in interstate commerce.   

 

III. Whether the COE properly issued a section 404 permit to the DOD for the discharge of 

slurry that has the effect of raising the bottom elevation of Lake Temp. 

 

IV. Whether the EPA’s discretionary veto decision is judicially reviewable and whether the 

OMB’s involvement permitted proper judicial deference to the EPA.   

 

STATEMENT OF THE CASE 

 Appellant, the State of New Union (“New Union”) filed suit in the United States District 

Court for the District of New Union challenging a permit issued by the United States Army 

Corps of Engineers (“COE”) under section 404 of the Clean Water Act (“CWA”) which allowed 

the Department of Defense (“DOD”) to discharge fill material into Lake Temp.  (R. 3.)  New 

Union alleged that the COE lacked jurisdiction to issue a section 404 permit and that the United 

States Environmental Protection Agency (“EPA”) should have issued the permit under section 

402 of the CWA.  (R. 3.)  The State of Progress (“Progress”), within whose borders Lake Temp 

lies, intervened.  (R. 3.) 



 

2 

New Union, Progress, and the United States, as a representative of the COE, filed cross-

motions for summary judgment.  (R. 3.)  On July 2, 2011, the district court issued an order 

granting the United States’ motion for summary judgment, holding that: 1) New Union had no 

standing; 2) the COE had jurisdiction to issue a section 404 permit to fill Lake Temp because it 

is navigable water and the slurry constitutes fill material; and 3) the dispute resolution by the 

Office of Management and Budget (“OMB”) between the EPA and the COE did not violate the 

CWA.  (R. 10-11.)   

New Union and Progress timely appealed from the district court’s decision.  (R. 1.)  New 

Union appeals all of the holdings of the district court.  (R. 1.)  Progress appeals the district 

court’s holdings that New Union lacked standing and that the COE had jurisdiction to issue a 

permit under CWA section 404 because Lake Temp is navigable water.  (R. 1.)  This court 

granted review on September 15, 2011.  (R. 2.) 

STATEMENT OF THE FACTS 

Lake Temp is a lake that lies wholly within the state of Progress.  (R. 3, 4.)  Surface 

waters flow into Lake Temp from an eight hundred square mile watershed that covers portions of 

both Progress and New Union.  (R. 4.)  There is no outflow from Lake Temp.  (R. 4.)  At its 

highest point during the wet seasons, the lake is three miles wide, nine miles long, and is 

completely within the boundaries of Progress.  (R. 3-4.)  The lake is smaller in size during the 

dry season, and is only completely dry approximately one out of five years.  (R. 4.)  

The Imhoff Aquifer is located almost one thousand feet below Lake Temp.  (R. 4.)  The 

aquifer is more extensive than the lake.  (R. 4.)  Ninety-five percent of the aquifer is located 

within Progress, and this portion is entirely under the boundaries of a United States military 

reservation.  (R. 4.)  Only five percent of the aquifer is located within New Union.  (R. 4.)   
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In 1952, Lake Temp became a part of a United States military reservation within 

Progress.  (R. 4.)  At that time, the DOD placed warning signs at the edge of the reservation 

along a Progress state highway.  (R. 4.)  The highway runs along the south side of Lake Temp 

and is within a hundred feet of the lake’s shores when it is at peak levels.  (R. 4.)  Roads leading 

from Progress into New Union intersect with the highway in several places.  (R. 4.)  The signs 

warn the public that entry into the military reservation is illegal, but there is no fence to keep out 

citizens.  (R. 4.)  Despite these signs, there are clear trails showing that rowboats and canoes 

have been dragged between the lake and the highway.  (R. 4.)  Lake Temp is also a stopover for 

migratory birds, and hundreds or thousands of duck hunters have historically used the lake.  (R. 

4.)  About a quarter of the hunters who use Lake Temp are from out of state.  (R. 4.)  The DOD 

acknowledges that Lake Temp is used for hunting and bird watching.  (R. 4.)   

The DOD proposes to construct a facility on Lake Temp’s shores that will dispose of 

spent munitions.  (R. 4.)  The DOD will process the munitions to assure that they are not 

explosive, and the resulting byproducts will be mixed with water to form a slurry.  (R. 4.)  The 

DOD will then spray the slurry onto dry portions of the lakebed.  (R. 4.)  The slurry will dry soon 

after contact with the lakebed.  (R. 4.)  Eventually the slurry will cover the entire lakebed.  (R. 

4.)  This process is not recurring and after completion the slurry will raise the bottom elevation 

of the lakebed by several feet.  (R. 4.)  Eventually, alluvial deposits will cover the lakebed, and 

Lake Temp will return to its previous condition, but at an elevated level.  (R. 4-5.)  Even at this 

higher elevation, Lake Temp is projected to remain entirely within Progress and will not intrude 

into New Union under any projected scenario.  (R. 5.) 

The DOD completed an Environmental Impact Statement (“EIS”) as required by the 

National Environmental Policy Act (“NEPA”), to which New Union neither commented nor 
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objected.  (R. 6.)  The COE followed all of the proper procedures when it issued a section 404 

permit to the DOD for the discharge of fill material into Lake Temp.  (R. 6.)  The OMB settled a 

dispute between the COE and the EPA over whether a section 404 or a section 402 permit was 

required.  (R. 9.)  After the dispute resolution by the OMB, the EPA elected not to veto the 

section 404 permit.  (R. 9.) 

New Union claimed that it would need to install a grid of monitoring wells to determine 

whether pollutants from the DOD’s activities will reach the aquifer.  (R. 6.)  While the DOD said 

it would not grant access to the military base to drill these wells, New Union never filed an 

application to install the wells.  (R. 6.)  Currently, there is no evidence that contamination from 

the DOD’s activities will ever impact the aquifer located one thousand feet below.  (R. 6.) 

New Union named Dale Bompers (“Bompers”) as an affected citizen.  (R. 4.)  Bompers 

owns a ranch located above a portion of the aquifer in New Union and claims injury to the value 

of his ranch.  (R. 4, 6.)  He has no current or future plans to extract groundwater because it is not 

potable or fit for agricultural use due to sulfur contamination.  (R. 6.)  New Union requires 

permits for its citizens to withdraw groundwater, and no such permits have ever been issued for 

the Imhoff Aquifer.  (R. 6-7.) 

STANDARD OF REVIEW 

The Court of Appeals reviews de novo the grant or denial of a motion for summary 

judgment.  Ecological Rights Found. v. Pac. Lumber Co., 230 F.3d 1141, 1147 (9th Cir. 2000).  

Summary judgment is proper if there is no genuine issue of material fact and the moving party is 

entitled to judgment as a matter of law.  Fed. R. Civ. P. 56(c).  Genuine issues of material fact 

exist when there are “disputes over facts that might affect the outcome of the suit under the 

governing law.”  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  When evaluating 
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the evidence, the court must draw all inferences in the light most favorable to the non-moving 

party.  Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).   

SUMMARY OF THE ARGUMENT 

The district court properly held that New Union does not have standing in its sovereign 

capacity.  The special solicitude accorded to states in Massachusetts v. EPA does not apply 

because New Union does not have a procedural right to judicial review and it does not have a 

quasi-sovereign interest.  Under the traditional Article III standing requirements, New Union 

fails to show an injury-in-fact that is concrete, particularized, and imminent.  New Union also 

fails to show that the DOD’s filling activities will have any effect on the aquifer.  Further, it does 

not show that the purported injury is fairly traceable to the DOD’s activities and is redressable by 

injunction.  Even if special solicitude is afforded, the injury is far too speculative and New Union 

fails to fulfill its burden to show harm.  Moreover, New Union does not have parens patriae 

standing on behalf of citizens, such as Dale Bompers, because such suits against federal matters 

are precluded by law.  Alternatively, New Union cannot make a parens patriae claim because it 

attempts to vindicate only the private rights of its citizens, there is no quasi-sovereign interest, 

and no substantial class of citizens is affected.   

The district court correctly determined that Lake Temp is navigable water under the 

CWA.  It satisfies the definition of waters of the United States because it is relatively permanent 

and used by interstate travelers for recreational purposes.  Lake Temp further affects interstate 

commerce because it is located next to a highway that feeds into an interstate system and it is 

frequented by migratory birds.  Regulation of Lake Temp under the CWA comports with 

congressional intent to maintain the integrity of the nation’s waters.  Therefore, Lake Temp is 

navigable water subject to the CWA. 
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The COE properly issued a section 404 permit for the discharge of slurry into Lake 

Temp.  The slurry is a fill material because it has the effect of raising Lake Temp’s bottom 

elevation.  Both the COE and EPA agree that section 404 governs the discharge of fill material.  

Thus, the COE’s decision to issue a section 404 permit for the discharge of slurry into Lake 

Temp is consistent with the agencies’ regulations.  Furthermore, there are sufficient procedural 

safeguards in place to eliminate any potential conflicts of interest between the COE and the 

DOD.  Hence, the COE correctly issued a section 404 permit to the DOD. 

The EPA’s decision not to veto the permit was within the discretion delegated by 

Congress, and the OMB’s dispute resolution was consistent with congressional intent.  The veto 

decision was committed to EPA discretion by law and thus the decision is exempt from judicial 

review under APA section 701(a)(2).  Even if the EPA’s decision was judicially reviewable, it 

was not arbitrary and capricious because it followed the Supreme Court’s precedent in Coeur.  

Furthermore, it is unambiguous under the CWA and the EPA’s regulations that a section 404 

permit and not a section 402 permit is required for the DOD’s activities.  It is thus unnecessary to 

apply Chevron deference because there is no ambiguity to resolve.  The OMB’s dispute 

resolution was consistent with the CWA and congressional intent and therefore a valid exercise 

of executive authority.   

ARGUMENT 

I. NEW UNION DOES NOT HAVE STANDING IN ITS SOVERIGN CAPACITY OR IN 

ITS PARENS PATRIAE CAPACITY TO BRING A CLAIM IN FEDERAL COURT. 

 

Article III of the United States Constitution limits the federal judiciary to resolving 

“cases” and “controversies.”  U.S. Const. art. III, § 2.  A state may bring a claim in its sovereign 

capacity if it can show: (1) an injury-in-fact that is (2) fairly traceable to the defendant’s conduct, 

and is (3) redressable by the requested relief.  Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-
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61 (1992).  A state may also assert parens patriae standing if it can show a sufficiently concrete 

quasi-sovereign interest.  Alfred L. Snapp & Son, Inc., v. Puerto Rico, 458 U.S. 592, 602 (1982).  

The district court properly held that New Union does not have standing.  (R. 10.)  New Union 

fails to satisfy the Article III standing requirements under the Lujan test.  504 U.S. at 560-61.  

Even under the relaxed standard set forth by the Supreme Court in Massachusetts v. EPA, New 

Union fails to present adequate proof of injury.  549 U.S. 497, 517 (2007).  Further, New Union 

cannot establish parens patriae standing because it does not have a quasi-sovereign interest in 

the well-being of its citizens.  Accordingly, New Union lacks standing to bring its claims.  

A. New Union Does Not Have Standing in Its Sovereign Capacity Because It Fails to 

Satisfy Article III Requirements Under Both the Lujan and Massachusetts Tests.  

 

As a preliminary matter, a state may establish standing in three capacities: when it claims 

injury to (1) its sovereign interest, (2) its non-sovereign interest, or (3) its parens patriae interest.  

Snapp, 485 U.S. at 601-02.  Sovereign interests include a state’s sovereign power over 

individuals and entities within its jurisdiction.  Id. at 601.  In contrast, non-sovereign interests 

include a state’s proprietary interests, such as land ownership.  Id. at 602.  Moreover, quasi-

sovereign interests include a state’s interest in the health and welfare of its citizens.  Id.   

New Union first claims injury to its sovereign capacity.  Thus, it bears the burden of 

proof to establish standing “with the manner and degree of evidence required at the successive 

stages of the litigation.”  Lujan, 504 U.S. at 561.  On summary judgment, a plaintiff must 

demonstrate specific facts and evidence for each element of the claim.  Fed. R. Civ. P. 56(e). 

1. The relaxed standard under Massachusetts does not apply to this case. 

 

For Article III standing, there are three elements that constitute “the irreducible 

constitutional minimum.”  Lujan, 504 U.S. at 560-61.  First, plaintiff must assert an injury-in-fact 

that is “concrete and particularized” and “actual or imminent.”  Id. at 560.  Second, the injury 
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must be “fairly traceable” to the defendant’s actions.  Id.  Finally, it must be likely rather than 

merely speculative that the injury will be redressed by the court’s remedy.  Id. at 561. 

Nonetheless, in Massachusetts v. EPA, the Supreme Court in a 5-4 decision applied a 

relaxed standing test to a state’s challenge to the EPA’s refusal to regulate greenhouse gas 

emissions under the Clean Air Act (“CAA”).  549 U.S. at 517-21.  While the Court in that case 

found considerable relevance that the party seeking review was a sovereign state and not a 

private party, it did not create a general standing theory for all state suits in federal court.  See Id. 

at 518.  Rather, the Court held that standing requirements were relaxed in that particular case 

because two elements were present: (1) a procedural right to bring a challenge, and (2) the state’s 

stake in its quasi-sovereign interest.  Id. at 519-20.   

a. New Union does not have a procedural right to contest the section 

404 permit in federal court. 

 

In Massachusetts, the Court determined that a litigant, to whom Congress has accorded a 

procedural right, may “assert the right without meeting all the normal standards for redressability 

and immediacy.”  449 U.S. at 517-18 (quoting Lujan, 504 U.S. at 572 n.7).  The Court 

recognized the state had a procedural right to challenge the EPA’s decision under the CAA, 42 

U.S.C. § 7607(b)(1) (2006), which expressly allows judicial review of such decisions.  

Massachusetts, 449 U.S. at 520. 

Unlike the state in Massachusetts, New Union does not have a procedural right to 

challenge a CWA section 404 permit.  33 U.S.C § 1344 (2006).  First, section 509 of the CWA 

designates only six instances where a litigant has a procedural right to judicial review.  33 U.S.C. 

§ 1369(b)(1) (2006).  Of these six, none allows judicial review of a section 404 permit.  Id.  It is 

evident from section 509’s text that Congress purposely excluded judicial review because a party 

may challenge the issuance of a permit under section 402, but not under section 404.  Id.  When 
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legislation includes specific language in one section but not in another in the same act, it is 

presumed that it was intentionally omitted.  Bates v. United States, 522 U.S. 23, 30 (1997). 

In lieu of judicial review, the CWA and NEPA afford litigants a separate procedure to 

challenge a section 404 permit.  33 U.S.C. § 1344; 42 U.S.C. § 4332 (2006).  Under section 404, 

“[t]he Secretary may issue permits, after notice and opportunity for public hearings . . . .”  33 

U.S.C. § 1344.  Here, the COE and the DOD followed proper NEPA procedure.  (R. 6.)  They 

completed an EIS, gave public notice, and allowed for a hearing.  (R. 6.)  New Union was thus 

given a procedural opportunity to object or comment, but it failed to act.  When a litigant fails to 

timely raise such issues in response to a properly distributed EIS, the contentions shall not form 

the basis for a reversal of the decision.  Vermont Yankee Nuclear Power Corp. v. NRDC, 435 

U.S. 519, 553-54 (1978); Havasupai Tribe v. Robertson, 943 F.2d 32, 34 (9th Cir. 1991).  Hence, 

New Union does not have a procedural right to contest the permit in federal court. 

b. New Union fails to demonstrate a quasi-sovereign interest.  

 

The Court in Massachusetts applied the basic framework for standing set forth in Lujan, 

focusing its initial analysis on a state’s sovereign interests as well as proprietary interests over its 

coastal property.  549 U.S. at 517-18.  However, the Court added another level to its standing 

analysis by considering the state’s quasi-sovereign interest in protecting the health of its citizens 

from carbon emissions.  Id. at 519-20.  Prior to Massachusetts, courts had never considered a 

state’s quasi-sovereign interest for standing except when applying the parens patriae doctrine.  

Id. at 538-39.  Thus, in Massachusetts, the Court considered all three of the state’s sovereign, 

proprietary, and parens patriae interests in affording special solicitude standing.  Id.   

Unlike the state in Massachusetts, New Union fails to show a quasi-sovereign interest.  

New Union did not present adequate evidence to prove that the DOD’s activities would be 
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detrimental to the well-being of its citizens.  In fact, New Union concedes that it does not know 

if or when contamination resulting from the filling activities will reach the aquifer, nor does it 

know the impact of the pollution.  (R. 6.)  Even assuming contamination would occur, New 

Union fails to show any evidence that the welfare of its citizens is threatened, as the groundwater 

is not potable and there are no current or future plans for its use.  (R. 6.)  Because there is no 

procedural right for judicial review or a quasi-sovereign interest, the relaxed Massachusetts 

standard does not apply.  Thus, the traditional standing analysis under Lujan applies to this case. 

2. New Union fails to meet the Article III requirements under the Lujan test. 

 

In Lujan, the Supreme Court held an injury-in-fact must be “concrete,” “particularized,” 

and “actual or imminent.”  504 U.S. at 560-61.  Future potential injury is not enough unless the 

threatened injury is “certainly impending,” and merely speculative injuries do not satisfy 

standing.  Whitmore v. Arkansas, 495 U.S. 149, 158 (1990).  Further, a particularized harm must 

affect the litigant in a “personal and individual way.”  Lujan, 504 U.S. at 560.    

In Lujan, the plaintiffs alleged that an agency’s interpretation of the Endangered Species 

Act would harm their ability to revisit the habitats of certain endangered species in the future.  

Id. at 563-64.  The Court held that a vague intention to return someday in the future was not a 

concrete or imminent injury.  Id. at 564; see also Summers v. Earth Island Inst., 555 U.S. 488, 

496 (2009) (holding that impairment of plaintiffs’ future ability to visit a national forest was not 

a concrete and imminent injury).  In Sierra Club v. Morton, the court addressed whether the 

development of a ski resort within a national park constituted a particularized injury.  405 U.S. 

727, 735-36 (1972).  There, the plaintiffs did not present evidence that its members would be 

injured in a personal and individual way.  Id. at 736.  Thus, the plaintiffs lacked standing because 

they could not demonstrate a cognizable interest and a personal stake in the outcome.  Id. at 740. 
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Here, as in Lujan, New Union’s vague claims of future harm do not constitute a concrete 

or imminent injury.  New Union admits that it does not know if or when the injury will occur.  

(R. 6-7.)  Potential future injury from possible contamination of the Imhoff Aquifer is too vague 

and thus does not amount to concrete or imminent injury.   

Further, New Union has not demonstrated an injury because it failed to take the necessary 

steps to acquire sufficient proof of contamination.  New Union never filed an application with 

the DOD to install monitoring wells to obtain necessary evidence.  (R. 6.)  It never objected to 

the EIS, which anticipated no harm or detrimental changes to the aquifer.  (R. 6.)  Any objection 

would have allowed a hearing on the matter and further investigation.  Hence, based on its own 

admission and failure to present evidence, New Union’s injury is neither concrete nor imminent.   

Moreover, like the plaintiffs in Sierra Club, New Union fails to show a particularized 

injury.  New Union presents no evidence of a cognizable interest or a personal stake in the 

outcome of this case.  Even if the filling activity causes contamination, New Union is unaffected 

by the condition of the groundwater.  To the contrary, there is ample evidence that New Union 

would not be affected because the water is not potable for use, citizens cannot draw from the 

water without a state permit, the state has never issued such a permit, and there are no plans for 

future use of the groundwater.  Thus, the injury is not concrete, particularized, or imminent.   

Additionally, New Union fails to show that the alleged injury is caused by the DOD’s 

conduct and likely to be redressed by the relief.  The causation prong requires a substantial 

likelihood that the defendant’s conduct caused the injury.  Nova Health Sys. v. Gandy, 416 F.3d 

1149, 1156 (10th Cir. 2005).  The remedy prong requires a substantial likelihood, rather than 

speculation, that the requested relief will redress the injury.  Lujan, 504 U.S. at 561.  Here, New 

Union does not show a substantial likelihood that the filling activities would cause the injury and 
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that stopping these activities would redress the injury.  The groundwater was already not potable 

or fit for agricultural use.  (R. 6.)  The impact of possible contamination is unknown, and it is 

unclear whether groundwater use would be inhibited due to preexisting sulfuric contamination or 

the DOD’s activities.  Further, redressability is speculative because it is contingent upon the 

groundwater being used.  However, New Union has no current or future plans for its use.  (R. 6.)  

Even if citizens wanted to use the groundwater, they must first apply for a permit and treat the 

water regardless of any potential filling contamination.  Thus, New Union fails to show how 

preventing the DOD’s filling activities would redress the purported harm.   

3. Even assuming the relaxed Massachusetts standard applies, New Union 

still fails to satisfy the standing requirements. 

 

Even if Massachusetts applied to this case, New Union’s claim of injury is far too 

speculative for standing.  In Massachusetts, the Court followed the three-part Lujan test, but 

applied a relaxed standard so that requirements for redressability and immediacy do not have to 

be met.  549 U.S. at 517.  First, the Court concluded that “widely shared” harm to the health of 

the state’s citizens from climate change augmented by greenhouse gas emissions was sufficient 

to establish injury-in-fact.  Id. at 521-22.  Thus, underlying the Court’s decision was its concern 

with the effects of global warming.  Id. at 519-20.  The state in Massachusetts offered the 

affidavits of scientific experts who testified that global warming lead to the significant rise of sea 

levels, which had already begun to encroach upon coastal land.  Id.  The state thus claimed injury 

to its proprietary interests, arguing that the harms to the coastal property would continue and 

increase in severity over time.  Id.  Hence, the Court considered both the harm to the welfare of 

citizens and the harm to the state’s proprietary interests as a landowner.  Id. at 523. 

Unlike the state in Massachusetts, New Union fails to show impending harm to its land or 

its citizens.  First, there is no present injury because the DOD’s activities have not yet taken 
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place.  Thus, New Union stakes its entire claim on potential future injury, but fails to provide 

sufficient proof of the occurrence, timing, or severity of any filling contamination.  (R. 6.)  

Moreover, unlike the state in Massachusetts, New Union lacks a quasi-sovereign interest in 

preserving the health and welfare of its citizens because there is no evidence that potential 

contamination would have any detrimental effects.  Additionally, the alleged injury is limited to 

only those citizens who reside over the five percent of the aquifer within New Union and who 

would be granted permits to withdraw groundwater.  This is a very narrow potential injury; thus, 

there is no universal injury such as global warming that would affect all the citizens of the state.   

In contrast to the state in Massachusetts, New Union fails to show harm to its proprietary 

interests.  There is no evidence of any physical effect in New Union because it is speculative 

whether particles from the slurry would ever reach the aquifer.  The disputed area is only five 

percent of the Imhoff Aquifer.  (R. 5.)  Ninety-five percent of the aquifer lies under the military 

reservation in Progress, and both Progress and the COE advocate for the section 404 permit.  (R. 

5.)  The property here is also an unused source of groundwater one-thousand feet below the 

surface, which is unlike the vast coastal property affected in Massachusetts.  (R. 4.)  Because the 

injury is too speculative even under the relaxed standard, New Union does not have standing. 

Moreover, New Union fails to show causation and redressability.  In Massachusetts, the 

Supreme Court held that greenhouse gas emissions had a causal connection to global warming, 

noting that an incremental and marginal impact was sufficient for standing.  Id. at 524.  Further, 

the Court held that redressability was satisfied because the requested relief would reduce risk of 

global warming.  Id. at 525.  Here, New Union presents no evidence of impact or severity, and 

thus, it cannot show even an incremental injury.  To the contrary, the slurry is expected to dry 

out soon after contact.  (R. 4.)  Even if contaminants reach the aquifer, there is no evidence of 
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harm.  The redressability requirement also cannot be established because New Union fails to 

show it would alleviate any risk to using the groundwater, as it is already polluted with sulfur.   

B. New Union Does Not Have Parens Patriae Standing to Represent Citizens Who 

Claim Injury from the DOD’s Filling Activities.  

 

New Union also lacks parens patriae standing to sue on behalf of citizens such as Dale 

Bompers.  A state may bring a claim as parens patriae for its citizens when its quasi-sovereign 

interests are implicated and it is not merely litigating the personal claims of its citizens.  

Pennsylvania v. New Jersey, 426 U.S. 660, 665 (1976). 

1. New Union does not have a parens patriae claim against the federal 

government.   

 

The Supreme Court recognized that a state does not have parens patriae standing to 

pursue a claim against the federal government.  Snapp, 458 U.S. at 610 n.16; Massachusetts v. 

Mellon, 262 U.S. 447, 485-86 (1923).  In Mellon, a state was barred from bringing a parens 

patriae claim to protect its citizens from the operation of a federal statute.  262 U.S. at 485-86.  

While the state may sue for protection of its citizens, “it is no part of its duty or power to enforce 

their rights in respect of their relations with the Federal Government.”  Id.  Between sovereigns, 

the federal government most properly represents litigants as parens patriae.  Id.  Courts, 

however, are unresolved as to whether Mellon barred states’ parens patriae standing against all 

federal government action or only when states are seeking to protect their citizens from a federal 

statute.  Compare Massachusetts, 549 U.S. at 519 n.17 with Snapp, 458 U.S. at 610 n.16.   

Under either reading of Mellon, New Union is barred from pursuing its parens patriae 

claim against the United States.  Here, New Union challenged the action of the COE, a federal 

executive agency.  Thus under a broader reading of Mellon, it is barred from establishing parens 

patriae standing.  Even under a narrower reading of Mellon, New Union asserted a claim against 
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the operation of section 404 of the CWA, a federal statute.  Therefore, under either reading New 

Union may not bring a claim under the parens patriae doctrine against the United States.  

2. New Union fails to meet the requirements for parens patriae standing. 

Notwithstanding the Mellon limitation, New Union fails to establish parens patriae 

standing.  To ensure that a state properly asserts a case or controversy under Article III, the 

Supreme Court established a three-part test for parens patriae standing.  Snapp, 458 U.S. at 607.  

First, a state must assert an interest “apart from the interest of particular private parties.”  Id.  

Second, the state must have a sufficiently concrete quasi-sovereign interest.  Id.  Finally, it must 

have “alleged an injury to a sufficiently substantial segment of its population.”  Id. 

 A state may not act as a mere nominal party to litigate private suits.  Pennsylvania, 426 

U.S. at 666.  In Satsky v. Paramount Communications, the Tenth Circuit held that Colorado 

lacked parens patriae standing because the injuries were private interests, such as property 

damage.  7 F.3d 1464, 1470 (10th Cir. 1993).  Similarly, New Union asserts representation of 

citizens such as Dale Bompers, who claims injury to the value of his ranch.  (R. 6.)  Because 

Bompers’ claim is a private suit over property value, New Union is acting as a nominal party.   

A state must have a quasi-sovereign interest that is “sufficiently concrete to create an 

actual controversy between the State and the defendant.”  Snapp, 458 at 602.  Courts have 

recognized that states have a quasi-sovereign interest “in all the earth and air within its domain,” 

mostly in the context of public nuisance suits.  Georgia v. Tennessee Copper Co., 206 U.S. 230, 

237 (1907); see also Missouri v. Illinois, 200 U.S. 496, 520 (1906).  In Tennessee Copper, 

Georgia had a quasi-sovereign interest in protecting its citizens from the discharge of noxious 

gasses that caused damage to forests, vegetation, and the health of Georgia’s citizens.  206 U.S. 

at 238-39.  Here, however, New Union presents no evidence that the well-being of its citizens 



 

16 

will be affected by the filling activities.  Thus, because New Union fails to provide sufficient 

evidence, it does not claim a sufficiently concrete quasi-sovereign interest.   

Finally, a state must have alleged an injury to a sufficiently substantial segment of its 

population.  Snapp, 458 at 607.  While there is no bright-line percentage of the population that 

must be adversely affected, “more must be alleged than injury to an identifiable group of 

individual residents.”  Id.  Here, New Union claims to represent those who live above the Imhoff 

Aquifer but only identified one affected citizen, Dale Bompers.  (R. 4, 6.)  Though it is unclear 

how large a portion of New Union lies above the aquifer, only five percent of the aquifer lies in 

New Union.  (R. 4.)  Further, no citizen will be affected by the filling activities because no one 

currently withdraws water from the aquifer.  (R. 7.)  Based on these facts, there is no indication 

that a substantial portion of the population will be affected.  Because New Union has not fulfilled 

its burden, it fails to establish parens patriae standing.   

New Union does not have standing to challenge the section 404 permit because it does 

not have injury to its sovereign interests or its parens patriae interests.  Nor can New Union 

show causation or redressability.  Because New Union did not present sufficient evidence to 

satisfy its burden for standing, there is no material issue of fact, and the district court properly 

granted summary judgment. 

II. THE COE HAS JURISDICTION TO ISSUE A SECTION 404 PERMIT BECAUSE 

LAKE TEMP IS NAVIGABLE WATER. 

 

Section 404 of the CWA prohibits the discharge of fill material into “navigable waters” 

without a permit.  33 U.S.C. § 1344.  The COE has exclusive authority to grant permits for the 

discharge of fill material into navigable waters.  Id.  The CWA defines “navigable waters” as 

“the waters of the United States.”  33 U.S.C. § 1362(7) (2006).  The COE defined navigable 

waters in its own regulations to include “all waters which are currently used, or were used in the 
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past, or may be susceptible to use in interstate or foreign commerce.”  COE, Department of the 

Army, Definition of Waters of the United States, 33 C.F.R. § 328.3(a)(1) (2011).  Further, 

“waters such as intrastate lakes . . . the use, degradation or destruction of which could affect 

interstate or foreign commerce” are navigable waters.  33 C.F.R § 328.3(a)(3).  This includes 

“waters” which “are or could be used by interstate or foreign travelers for recreational or other 

purposes.” 33 C.F.R § 328.3(a)(3)(i).  Lake Temp is navigable water because it satisfies the COE 

definition.  Thus, the DOD’s filling activities are subject to the CWA. 

A. Lake Temp Is Navigable Water Under the COE’s Definition Because It Is a 

Relatively Permanent Body of Water Used in Interstate Commerce. 

 

The Supreme Court repeatedly held that the term “navigable waters” is broader than the 

traditional definition of navigable in fact.  Rapanos v. United States, 547 U.S. 715, 731 (2006); 

Solid Waste Agency of N. Cook Cnty. v. United States Army Corps of Eng’rs (SWANCC), 531 

U.S. 157, 167, (2001); United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 133 

(1985).  Waters are navigable in fact if they form “a continued highway over which commerce is 

or may be carried on with other States . . . .”  The Daniel Ball v. United States, 77 U.S. (10 

Wall.) 557, 563 (1871).  The COE’s definition of navigable waters is more expansive than the 

traditional definition and the COE is entitled to deference to where it draws the line between land 

and water.  Rapanos, 547 U.S. at 740 (citing Riverside Bayview, 474 U.S. at 132).   

1. Lake Temp satisfies the navigable water requirement of relative permanence. 

 

In Rapanos, a plurality of the Court interpreted “the waters of the United States” to 

“include only those relatively permanent, standing or continuously flowing bodies of water 

forming geographic features that are described in ordinary parlance as streams[,] . . . oceans, 

rivers, [and] lakes.”  547 U.S. at 739 (internal quotation omitted).  The Court unanimously 
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concluded that a body of water that meets the common-place understanding of a lake can be a 

water of the United States.  Id.   

Both the Supreme Court and the COE consider seasonal waters and intermittent waters as 

waters of the United States subject to the CWA.  See Id. at 732; 33 C.F.R. § 328.3(a)(3).  This 

includes geographic features that may not contain water year round, such as “lakes that may dry 

up” and seasonal rivers that “have no flow during dry months.”  Rapanos, 547 U.S. at 732, n.5.   

Lake Temp is a relatively permanent body of water that is considered a lake.  At its 

highest levels, Lake Temp is three miles wide and nine miles long.  (R. 3-4.)  Surface water 

flows into Lake Temp from an eight hundred square mile interstate watershed.  (R. 4.)  

Compared to a seasonal river, Lake Temp is more permanent because it is only dry 

approximately once out of every five years.  (R. 4.)  In fact, Lake Temp is sufficiently permanent 

to sustain biological activity such as migratory birds and game for hunters, who navigate the lake 

by boat.  (R. 4.)  Because of its size and use in everyday parlance as a lake, Lake Temp satisfies 

both the Court’s and COE’s requirement of relative permanence for a water of the United States.  

2. Although it is an intrastate lake, Lake Temp has substantial effects on interstate 

commerce. 

 

Intrastate lakes with no navigable out-of-state outlets that have an effect on interstate 

commerce constitute navigable waters of the United States.  33 C.F.R. § 328.3(a)(3).  This 

includes waters which “are or could be used by interstate . . . travelers for recreational or other 

purposes.”  33 C.F.R § 328.3(a)(3)(i).  The Eighth Circuit held that an intrastate lake with no 

navigable outlet was subject to the CWA because it was navigable by canoe.  Minnehaha Creek 

Watershed Dist. v. Hoffman, 597 F.2d 617, 620-24 (8th Cir. 1979).  In Colvin v. United States, a 

district court held that an intrastate lake with no outlets was navigable water because interstate 

tourists used it for recreational activities.  181 F. Supp. 2d 1050, 1056 (C.D. Cal. 2001).   
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Similarly here, Lake Temp is part of interstate commerce because it is used by interstate 

travelers for recreational purposes.  Over the years, approximately one quarter of the hundreds or 

thousands of duck hunters who have visited Lake Temp were interstate travelers.  (R. 4.)  

Despite the fact the DOD posted warning signs, it continues to allow hunters and bird watchers 

to use Lake Temp and has not built a fence to keep out travelers.  (R. 4.)  There are also visible 

trails between the lake and the highway that indicate use by rowboats and canoes.  (R. 4.) 

Intrastate lakes used by migratory birds can be navigable waters.  State of Utah By & 

Through Div. of Parks & Recreation v. Marsh, 740 F.2d 799, 800 (10th Cir. 1984).  Migratory 

birds signify the extent that a water of the United States is integrated into the ecosystem because 

they indicate the water’s size, geographic formation, and ability to sustain life, all which 

determine navigable water.  SWANCC, 531 U.S. at 171; see e.g., Riverside Bayview, 474 U.S. at 

129-30.  The Supreme Court observed that this impacts interstate commerce because “[t]he 

aggregate effect of the destruction of the natural habitat of migratory birds” is “substantial 

because each year millions of Americans cross state lines and spend over a billion dollars to hunt 

and observe migratory birds.”  SWANCC, 531 U.S. at 166 (internal citations omitted). 

Here, Lake Temp is a stopover for migratory birds, and is a crucial part of their habitat.  

(R. 4.)  The presence of migratory birds also attracts interstate travelers.  Lake Temp is navigable 

water because it is a relatively permanent body of water that affects interstate commerce through 

its use by both interstate travelers and migratory birds.  Thus, it is subject to the CWA. 

B. The COE’s Definition of “Waters of the United States” Is in Accordance with 

Congress’s Intent in Enacting the CWA. 

 

The purpose of the CWA is to “maintain the chemical, physical, and biological integrity 

of the Nation’s waters.”  33 U.S.C. § 1251(a) (2006).  In the CWA, Congress expressed its intent 

for the statute to reach waters that were otherwise unregulated at a federal level.  Id.  The 
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definition of integrity “refers to a condition in which the natural structure and function of 

ecosystems [are] maintained.”  Riverside Bayview, 474 U.S. at 132 (citing H. R. Rep. No. 92-

911, at 76 (1972)).  In order to achieve that goal, protecting aquatic ecosystems required broad 

federal authority to regulate waters.  Id. at 133.  Thus, Congress recognized that material 

discharged into a source of water may find its way into other waters.  Id. at 132-33 (citing S. 

Rep. No. 92-414, at 77 (1972)).  Therefore, Congress intended to expand on the traditional 

notions of navigable waters, and even include terms such as “wetlands.”  Id.   

The Court defers to an agency’s construction of a statute if the interpretation is 

reasonable and is “not in conflict with the expressed intent of Congress.”  Id. at 131.  In 

Riverside Bayview, the Court determined that a low-lying marshy wetland was navigable water.  

Id. at 124, 132.  Here Lake Temp more clearly falls within Congress’s regulatory power because 

it is a large, relatively permanent body of water.  The COE thus properly adhered to 

congressional intent in determining that Lake Temp is navigable water. 

Further, Congress intended large, intrastate lakes such as Lake Temp to be subject to the 

CWA because they are an integral part of the ecosystem.  Regulating Lake Temp under the 

CWA allows the government to maintain the biological integrity of the nation’s waters, which is 

the stated purpose of the CWA.  Thus, the CWA properly governs discharges into Lake Temp. 

Lake Temp satisfies the definition of navigable water because it is a relatively permanent 

lake that has a substantial effect on interstate commerce.  Further, regulation of discharges into 

Lake Temp under the CWA is in accordance with congressional intent.  Both agencies charged 

by Congress to administer the CWA determined that Lake Temp fell within the scope of the 

CWA.  As there is no material issue of fact regarding Lake Temp’s status as navigable water 

subject to the CWA, the district court properly granted summary judgment. 
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III. THE COE HAS JURISDICTION IN ITS CAPACITY AS AN ADMINISTRATOR OF 

THE CWA TO ISSUE A SECTION 404 PERMIT BECAUSE THE SLURRY IS FILL 

MATERIAL. 

 

Under section 301 of the CWA, it is illegal to discharge any pollutant into navigable 

waters without a permit.  33 U.S.C. § 1311 (2006).  The term “pollutant” includes “dredged 

spoil, solid waste . . . munitions, chemical waste, . . . rock, [and] sand, discharged into water.”  

33 U.S.C. 1362(6) (2006).  The EPA may issue permits for the discharge of pollutants except as 

authorized by section 404 of the CWA.  33 U.S.C. § 1342.  Section 404(a) of the CWA 

authorizes the COE to issue permits for the “discharge of dredged or fill material into the 

navigable waters.”  Here, the slurry to be discharged into Lake Temp qualifies as fill material.  

Thus section 404 of the CWA governs the DOD’s filling activities. 

A. The Slurry is Fill Material Within the Meaning of the CWA and Agency 

Regulations. 

 

The COE has authority under the CWA to issue permits for the discharge of fill material.  

33 U.S.C. § 1344(a).  Fill material is defined as any material with the effect of raising the bottom 

elevation of water of the United States.  40 C.F.R. § 232.2 (2011); 33 C.F.R. § 323.2 (2011).  

Section 402 of the CWA states that, “[e]xcept as provided in . . . [section 404,]” the EPA “may . . 

. issue permit[s] for the discharge of any pollutant.”  33 U.S.C. § 1342(a)(1).  Hence, the EPA is 

precluded from issuing a section 402 permit when the COE issues a section 404 permit.  Id.  

Also, the EPA’s own regulation provides that “[d]ischarges of . . . fill material . . . which are 

regulated under section 404 . . . do not require [section 402] permits.”  40 C.F.R. § 122.3 (2011).  

The agencies interpreted this regulation to essentially restate section 402's text.  Coeur Alaska, 

Inc., v. Se. Alaska Conservation Council, 129 S. Ct. 2458, 2468 (2009).  Thus, any discharge of 

fill material into Lake Temp is exclusively governed by section 404 and here, the slurry is fill 

material because it will have the effect of raising Lake Temp’s bottom elevation.  (R. 4.) 
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In Couer, the Supreme Court determined whether a section 404 permit or a section 402 

permit applied to the discharge of slurry from mining into a lake.  129. S. Ct. at 2464.  There, the 

slurry consisted of a mixture of crushed rock and water.  Id.  The COE followed the guidelines 

specified by the EPA in section 404(b) before it issued a section 404 permit.  Id. at 2464-65.  The 

COE determined that the harm to the lake was temporary and that the discharge of the slurry into 

the lake was the “least environmentally damaging practicable” way to dispose of mining tailings.  

Id. at 2465.  While the EPA did not find this to be the “environmentally preferable” means of 

disposing of the slurry, it declined to exercise its veto power and instead deferred to the COE’s 

judgment.  Id.  The discharge of the slurry into the lake also affected the downstream watershed, 

and the EPA issued a section 402 permit to regulate these downstream pollutants.  Id.   

The Court in Coeur held that a section 404 permit applied to the discharge of slurry into 

the lake.  Id. at 2467.  The Court also held that the section 404 permit precluded a section 402 

permit.  Id.  “The [CWA] is best understood to provide that if the [COE] has authority to issue a 

permit for discharge under § 404, then the EPA lacks authority to do so under § 402.”  Id.  Even 

if the CWA was ambiguous on this point, the Court determined that the EPA’s own regulation, 

40 C.F.R. § 122.3, resolved the issue in favor of a section 404 permit.  Id.  The slurry in Coeur 

unambiguously satisfied the definition of fill material, and the Court held that section 404 

applied to all fill material “without qualification.”  Id.  at 2468.  Thus, the discharge of the slurry 

was exclusively subject to a section 404 permit.  Id.   

Like the discharge of slurry in Coeur, the DOD’s filling activities are governed by CWA 

section 404.  The slurry in Coeur consisted of rock, which is a pollutant under CWA section 

502(6).  Id. at 2464; 33 U.S. C. § 1362(6).  Similarly, the slurry in this case consists of 

munitions, which are pollutants under CWA section 502(6).  While both slurries contain 
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pollutants, it is not their composition, but instead the effect of their discharge that governs which 

section of the CWA applies.  Coeur, 129 S. Ct. at 2464; see Kentuckians for Commonwealth Inc. 

v. Rivenburgh, 317 F.3d 425, 430 (4th Cir. 2003) (holding a section 404 permit exclusively 

applied to the discharge of excess mining spoil into navigable streams).   

Here, as in Coeur, the slurry will raise the bottom elevation of a lake.  There is also no 

evidence of any negative downstream effects from the slurry.  (R. 6.)  First, the DOD completed 

an EIS and there was no indication of actual or imminent groundwater pollution.  (R. 6.)  

Second, Lake Temp is at the bottom of a watershed and has no downstream outlets to pollute.  

(R. 4.)  Finally, as in Coeur, the environmental disruption from the filling activities would be 

temporary and Lake Temp will be restored to its pre-operation condition.  (R. 4-5.)  Thus, the 

discharge of the slurry has the effect of raising the lakebed’s elevation without the polluting 

effects that must be regulated under other sections of the CWA.  Because the slurry will raise the 

bottom elevation of Lake Temp, it satisfies the definition of a fill material under both the EPA 

and the COE’s regulations, regardless of its classification as a pollutant.  As the slurry is a fill 

material, its discharge into Lake Temp is therefore properly regulated by a section 404 permit.   

B. The COE Issued a Permit to the DOD Without Creating a Conflict of Interest. 

 

The safeguards provided in sections 404(b) and 404(c) of the CWA prevent any conflict 

of interest between the COE and the DOD.  Under section 404(b), the COE must follow specific 

guidelines developed by the EPA before issuing any permit for the discharge of fill material.  

The EPA retains authority under section 404(c) to veto any permit issued by the COE.  These 

provisions of the CWA allow the COE to administer section 404 while ensuring that the agency 

follows the purpose of the CWA, which is to “restore and maintain the chemical, physical, and 

biological integrity of the Nation’s waters.”  33 U.S.C. § 1251(a).  When it issues a section 404 
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permit, the COE is not acting as a subsidiary of the DOD, but instead it is acting as an 

administrator of the CWA to maintain the nation’s waters.  Thus, it is bound by its 

congressionally delegated duty to lawfully implement section 404 of the CWA.  

The Supreme Court has previously rejected challenges to alleged conflicts of interests 

between an agency and its subsidiary.  See NASA v. Fed. Labor Relations Auth., 527 U.S. 229, 

241 (1999) (rejecting a conflict of interest argument regarding the Office of Inspector General 

and its agency when conducting investigations).  Under the safeguards provided in section 404, 

the COE has refused to issue permits in situations where it has determined that the proposed 

project will not satisfy the requirements of the CWA.  See SWANCC, 531 U.S. at 165 (“the 

[COE] refused to issue a section 404(a) permit.  The COE found that SWANCC had not 

established that its proposal was the least environmentally damaging, most practicable 

alternative.” (internal citations omitted)).  Therefore, the COE may act independently from the 

DOD when evaluating the environmental impacts of the DOD’s activities and issuing section 

404 permits under the CWA.  

In this case, there were ample procedural safeguards to prevent any potential conflicts of 

interest between the COE and the DOD.  The COE was required to follow the 404(b) guidelines 

developed by the EPA and consider the environmental consequences of the discharge of fill 

material into Lake Temp prior to issuing the permit to the DOD.  Prior to the issuance of the 

permit, the DOD completed an EIS pursuant to the NEPA requirements and thus, New Union 

had an opportunity to comment or object to the project.  (R. 6.)  The COE and the DOD followed 

all normal statutory procedural requirements.  (R. 6.)  In addition, the EPA retained the power to 

veto the permit if it determined that any conflict of interest between the COE and DOD violated 

the CWA.  Therefore, the COE issued the DOD a permit without any conflicts of interest. 
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Section 404 governs the DOD’s filling activities because the slurry has the effect of 

raising the bottom elevation of Lake Temp.  There is no material issue of fact because the slurry 

satisfies the agencies’ explicit definition of fill material and there is no conflict of interest 

between the COE and the DOD.  Thus, the district court properly granted summary judgment 

because section 404 applies. 

IV.   THE EPA’S DECISION NOT TO VETO THE PERMIT AND THE OMB’S DISPUTE 

RESOLUTION WERE PROPER. 

 

Decisions committed to agency discretion by law are not judicially reviewable.  5 U.S.C. 

§ 701(a) (2006).  If judicially reviewable, a court must uphold the EPA’s decision not to veto a 

permit so long as that decision is not arbitrary or capricious.  5 U.S.C. § 706(2)(A) (2006).  

When Congress speaks directly to the question at issue in a statute, courts and agencies must 

defer to congressional intent.  Chevron, U.S.A., Inc. v. Natural Res. Def. Council, 467 U.S. 837, 

842-43 (1984).  However, if the statute is ambiguous, the court must defer to the agency’s 

interpretation if reasonable.  Id. at 843-44.  The power to execute the laws passed by Congress is 

vested in the executive branch.  U.S. Const. art. II. 

Here, the decision by the EPA under CWA section 404(c) not to veto the permit is 

discretionary and thus not judicially reviewable.  Further, the EPA’s decision was analogous to 

the decision in Coeur and therefore not arbitrary or capricious.  There is no ambiguity in the 

CWA about which type of permit applies.  Moreover, the OMB’s actions would not prevent a 

court from applying Chevron deference if necessary.  Finally, the OMB’s dispute resolution was 

a lawful exercise of executive power to settle a dispute between two executive agencies.   
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A. The EPA’s Decision Not To Veto the Permit Was Discretionary and Was Not 

Arbitrary or Capricious. 

 

The APA does not allow review of agency action that Congress intended to leave to 

agency discretion.  5 U.S.C. § 701(a).  The CWA section 404(c) authorizes the EPA to veto 

permits issued by the COE, but this decision is left to the discretion of the EPA.  This means that 

the EPA’s decision is not judicially reviewable. 

Further, if the EPA’s decision not to veto a permit was judicially reviewable, the 

“arbitrary and capricious” standard of section 706(2)(A) of the APA would apply.  The EPA’s 

decision not to veto was not arbitrary or capricious because it followed the Supreme Court’s 

reasoning in Coeur, which also addressed the discharge of fill slurry into a lake.   

1. EPA’s Decision Is Not Judicially Reviewable Because Congress Made the 

Decision Wholly Discretionary. 

 

In deciding not to veto the permit, the EPA correctly applied the discretion Congress 

delegated under section 404(c) of the CWA.  Under section 701(a)(2) of the APA, agency action 

is not judicially reviewable if it “is committed to agency discretion by law.”  Section 701(a)(2) of 

the APA applies when “statutes are drawn in such broad terms that in a given case there is no 

law to apply.”  Overton Park, Inc. v. Volpe, 401 U.S. 402, 410 (1971), (quoting S. Rep. No. 752, 

at 26 (1945)).  Further, APA section 701(a)(2) precludes judicial review “if the statute is drawn 

so that a court would have no meaningful standard against which to judge the agency’s exercise 

of discretion.”   Heckler v. Chaney, 470 U.S. 821, 830 (1985).  The Supreme Court is reluctant to 

review decisions not to enforce or prosecute under a statute because agencies are best able to 

balance factors such as available resources and overall agency policies.  Id. at 831.  The Court 

“recognize[s] that an agency's refusal to institute proceedings shares to some extent the 
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characteristics of the decision of a prosecutor in the Executive Branch not to indict—a decision 

which has long been regarded as the special province of the Executive Branch.”  Id. at 832. 

Because there would be no meaningful standard of review for the EPA’s decision not to 

veto the permit, section 404(c) of the CWA thus commits the veto decision to the EPA’s 

discretion.  Section 404(c) of the CWA expressly states that “[t]he Administrator is authorized to 

prohibit the specification . . . of any defined area as a disposal site, and he is authorized to deny 

or restrict the use of any defined area for specification.”  Section 404(c) then outlines the 

procedures that the EPA must undergo in order to veto a permit issued by the COE, but is silent 

on situations where the EPA chooses not to veto a permit.  The CWA thus gives the EPA 

authorization to veto a COE-issued permit, but omits any guidelines indicating when the EPA 

should or is required to veto such a permit or initiate public hearings for its veto decision. 

Similar to a decision not to prosecute under or enforce a statute, the EPA is the party best 

able to determine when to veto a permit and how to expend agency resources.  The judiciary 

must defer to the EPA’s decision not to institute veto proceedings because it was within the 

“province of the Executive Branch” as described in Heckler.  The EPA’s decision not to veto the 

COE’s permit is not judicially reviewable because it was a valid executive decision and courts 

have no meaningful standard to apply when deciding if failure to veto a permit was lawful.   

2. Even if judicially reviewable, the EPA’s decision was not arbitrary and capricious 

because it was consistent with the Supreme Court’s precedent in Coeur. 

 

The EPA’s decision not to veto a section 404 permit for the discharge of fill material into 

a lake was strikingly similar to the reasonable and lawful decision it made in Coeur.  Under APA 

section 706(2)(A), agency action may not be arbitrary and capricious.  If discharge of fill 

material is subject to a section 404 permit, the COE must still meet the guidelines set forth by the 
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EPA in section 404(b).  Moreover, the EPA retains the authority under section 404(c) to veto any 

permit issued by the COE. 

In Coeur, the Supreme Court held that the COE’s permit exclusively governed the 

discharge of slurry, defined as a fill material, into a lake and therefore a section 402 permit was 

not proper.  129 S. Ct. at 2464.  The Court held that “section 404 refers to all ‘fill material’ 

without qualification.”  Id. at 2469.  Furthermore, it was within the EPA’s discretion to defer to 

the COE’s judgment even though the EPA determined that the discharge of fill material into the 

lake was not the environmentally preferable means of disposing of the slurry.  Id. at 2465.  

Therefore, it was a valid EPA decision not to veto the section 404 permit.  Id.   

Here, as in Coeur, the COE issued a permit for the discharge of slurry into a lake.  The 

slurry is a fill material because it has the effect of changing the bottom elevation of the lake.  40 

C.F.R. § 232.2; 33 C.F.R. 323.2; see supra Part III. A.  As in Coeur, here the EPA did not issue a 

section 402 permit for the discharge activities and did not veto the COE’s section 404 permit.  

Thus, the EPA’s decision not to veto the permit but instead to defer to the COE’s judgment was 

consistent with Coeur.  Because the EPA followed Supreme Court precedent by properly 

deferring to the judgment of the COE, which was required to follow the section 404(b) 

guidelines designed by the EPA prior to issuing a permit, the EPA’s decision not to veto the 

permit was not arbitrary or capricious.   

B. Even Though Chevron Deference Does Not Apply, the OMB’s Dispute 

Resolution Does Not Impede Judicial Deference to the EPA. 

 

If Congress has directly spoken to an issue, the “the court, as well as the agency, must 

give effect to the unambiguously expressed intent of Congress.”  Chevron, 467 U.S. at 842-43.  

However, if a “statute is silent or ambiguous with respect to the issue, the question for the court 

is whether the agency’s answer is based on a permissible construction of the statute.”  Id. at 843. 
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1. Chevron deference does not apply because there is no ambiguity in CWA 

sections 404 and 402. 

 

Chevron deference is only applicable when a statute is ambiguous.  Id. at 842-43.  

“If the intent of Congress is clear . . . the court, as well as the agency, must give effect to 

the unambiguously expressed intent of Congress.”  Id.  Deference to an agency’s 

interpretation of an unambiguous statute “would be to permit the agency, under the guise 

of interpreting a regulation, to create de facto a new regulation.” Christensen v. Harris 

Cnty., 529 U.S. 576, 588 (2000). 

In Coeur, the Court determined that if the COE has authority to issue a permit for the 

discharge of fill material under section 404, then the EPA lacks authority to do so under section 

402.  129 S. Ct. 2458, 2467-68.  The EPA’s published federal regulations also unambiguously 

resolve which agency “has authority to issue a permit.”  Id.  The EPA’s regulations specify that 

“[d]ischarges of dredged or fill material into waters of the United States which are regulated 

under section 404 of CWA . . . do not require [section 402] permits.”  40 C.F.R. § 122.3.  

Therefore, the decision in Coeur mandates that a CWA section 404 permit unambiguously 

applies in this case.   

Even if the CWA was ambiguous, the EPA’s own regulations resolve the ambiguity in 

favor of a section 404 permit over a section 402 permit.  This means that the OMB’s actions in 

resolving the dispute in favor of a section 404 permit followed the intent of Congress as 

expressed in the CWA.  Thus, there is no need to apply Chevron deference in this situation 

because the EPA’s decision not to veto the statute was consistent with the unambiguous wording 

of Congress in the CWA and the EPA’s own regulations.  
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2.  If Chevron deference were applicable, the court could properly apply deference to 

the EPA’s interpretation of the CWA. 

 

Even if Chevron deference applied to this case, the OMB’s dispute resolution between 

the COE and the EPA does not prevent courts from interpreting the CWA.  If Congress has left a 

gap in the statute for the agency to fill, courts must defer to the agency interpretation of the 

statute unless it is “arbitrary, capricious, or manifestly contrary to the statute.”  Chevron, 467 

U.S. at 843-44.  The Supreme Court acknowledged in Chevron, “[w]hile agencies are not 

directly accountable to the people, the Chief Executive is, and it is entirely appropriate for this 

political branch of the Government to make . . . policy choices.”  Id. at 865.  In evaluating the 

EPA’s action under the CWA using Chevron deference, a court needs to “address in turn the 

statutory text of the CWA, the agencies’ regulations construing it, and the EPA’s subsequent 

interpretation of those regulations.”  Coeur, 129 S. Ct. at 2469. 

The Second Circuit rejected the argument that the OMB’s participation in the EPA 

rulemaking process precluded deference to the EPA’s action.  Riverkeeper Inc. v. EPA, 475 F.3d 

83, 105 n.18 (2d Cir. 2007); Waterkeeper Alliance v. EPA, 399 F.3d 486, 524 n.34 (2d Cir. 

2005).  Writing for a unanimous court, then-Judge Sotomayor applied Chevron deference to the 

EPA’s interpretation of the CWA despite the OMB’s involvement in the EPA’s rulemaking 

process.  Riverkeeper, 475 F.3d at 19 n.18.  Subsequently, the Supreme Court granted certiorari 

for the limited question of whether the EPA permissibly relied on a cost-benefit analysis in 

promulgating its regulation.  Entergy Corp. v. Riverkeeper Inc., 129 S. Ct. 1498 (2009).  The 

OMB’s actions did not impede the Court in its Chevron analysis when it held the EPA’s 

interpretation of a CWA provision to be reasonable.  Id. at 1510. 

Similar to the OMB’s rulemaking participation in Riverkeeper, the OMB’s dispute 

resolution did not affect the courts’ ability to apply Chevron deference to the EPA’s decision.  
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Congress gave authority to the EPA to administer most of the CWA and authority to the COE to 

administer portions of section 404.  Here, the OMB’s dispute resolution did not interfere with the 

courts’ ability to interpret the text of the CWA or to interpret the EPA and the COE’s regulations 

governing and defining fill material.  The OMB merely acted in its capacity as a representative 

of the Chief Executive to settle a dispute of statutory interpretation between two executive 

agencies.  After the dispute resolution, the EPA chose not to veto the permit.  (R. 9.)  Thus, given 

the actions of the OMB, courts can still apply Chevron deference to the EPA’s decision.   

C. OMB’s Actions as a Representative of the Executive Branch Were Consistent 

with Executive Order 12,088 and the Constitution. 

 

The OMB’s dispute resolution was a valid exercise of executive power consistent with 

the will of Congress.  The Constitution vests the power to execute the laws of the United States 

in the Chief Executive.  U.S. Const. art. II.  As a representative of the Chief Executive, the OMB 

exercised this authority when it resolved a dispute between two executive agencies about the 

proper implementation of the CWA.  Further, Executive Order (“EO”) 12,088 prevents the OMB 

from exceeding its executive authority in a manner which would preempt the CWA.  Exec. Order 

No. 12,088, 43 Fed. Reg. 47,707 (Oct. 13, 1978).  Thus, the OMB in no way acted counter to the 

congressional intent expressed in the CWA when it exercised executive authority. 

1.   The OMB’s actions under Executive Order 12,088 were lawful and were 

not contrary to the CWA. 

 

Executive Order 12,088 is essential to resolving disputes within the executive branch and 

does not modify the CWA’s pollution control standards.  Under EO 12,088, “[t]he Administrator 

shall make every effort to resolve conflicts . . . between Executive agencies . . . . If [he] cannot 

resolve a conflict, [he] shall request the Director of the Office of Management and Budget to 

resolve the conflict.”  Exec. Order 12,088, 1-602.  Further, EO 12,088 states that “nothing in this 
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Order, nor any action or inaction under this Order, shall be construed to revise or modify any 

applicable pollution control standard.”  Exec. Order 12,088, 1-605.   

Here, the OMB acted lawfully in resolving the dispute between the COE and the EPA.  A 

dispute arose between the two executive agencies authorized by Congress to administer section 

404 of the CWA.  Under clause 1-605 of EO 12,088, the OMB is incapable of ordering the EPA 

to take action contrary to the applicable pollution control standards in the CWA.  If the EPA 

determined the OMB’s dispute resolution improperly modified CWA pollution control 

regulations, it still had discretion to veto the permit under section 404(c).  The fact that it did not 

veto the permit after the dispute resolution demonstrates that the EPA either voluntarily deferred 

to the judgment of the COE and the OMB or considered the dispute resolution a decision within 

the OMB’s lawful powers.  In either case, the decision not to veto the permit was made at the 

discretion of the EPA, not the OMB or the COE.  Thus, the dispute resolution by the OMB did 

not go against the CWA or unlawfully restrict the EPA. 

2. The OMB’s dispute resolution was consistent with the will of Congress. 

 

The OMB’s dispute resolution is compatible with the will of Congress and thus a valid 

exercise of executive power.  If the OMB’s actions are against the will of Congress, they are an 

invalid exercise of executive power.  Envtl. Def. Fund v. Thomas, 627 F. Supp. 566 (D.D.C. 

1986).  In Thomas, the court found that the OMB had no authority to review EPA regulations in 

a manner that would delay promulgation of such regulations beyond the statutorily mandated 

deadline.  Id. at 571.  In fact, in Thomas, the “OMB itself admit[ted] that it cannot prevent an 

agency from complying with statutory requirements.”  Id. 

This case is distinguishable from Thomas because here the OMB has not contradicted the 

express will of Congress.  In Thomas, Congress had set deadlines for the promulgation of EPA 
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regulations, and OMB review of those regulations delayed the promulgation beyond those 

deadlines.  Id.  Here, Congress gave authority to the COE to issue permits under section 404 and 

authority to the EPA to issue permits under section 402.  It also left to the discretion of the EPA 

the decision whether to veto section 404 permits.  The OMB simply settled a dispute between the 

two executive agencies regarding the scope and application of section 404 and did not contradict 

the CWA.  Thomas does not apply because none of OMB’s actions went against the express will 

of Congress or prevented the agencies from complying with the CWA.   

3.   The OMB must have authority to settle disputes between the EPA and 

COE in order for the President to successfully execute the law.  

 

Because the executive power is vested in the President, he must have authority to resolve 

disputes in the executive branch.  “[E]xecutive Power shall be vested in a President of the United 

States of America.”  U.S. Const. art. II, § 1.  “[The President] shall take Care that the Laws be 

faithfully executed.”  U.S. Const. art. II, § 3.  “The Constitution that makes the President 

accountable to the people for executing laws also gives him the power to do so.”  Free Enter. 

Fund v. Pub. Accounting Oversight Bd., 130 S. Ct. 3138, 3164 (2010).  The Secretary of the 

Army and the EPA Administrator are heads of executive, not independent, agencies.  10 U.S.C. § 

3013 (2006);  Reorganization Plan No. 3 of 1970, 5 U.S.C. App. 1.  “Each head of a department 

is and must be the President’s alter ego in the matters of that department where the President is 

required by law to exercise authority.”  Myers v. United States, 272 U.S. 52, 133 (1926). 

Congress gave the Administrator of the EPA discretion to veto the permit issued by the 

Secretary of the Army.  33 U.S.C. § 1344(c).  Acting as a representative of the President, the 

OMB merely resolved a dispute between two executive agency officials who were acting as 

extensions of the President’s power and will.  The permit in question determined how to safely 

dispose of munitions in a lake that is wholly contained within the boundaries of a military 
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reservation.  This was an executive decision because the President is ultimately accountable to 

the public for issuing a permit to dispose of munitions on a military reservation. 

The President is accountable to the people and it “is entirely appropriate” for the 

executive branch of the government to “resolv[e] the competing interests which Congress itself 

either inadvertently did not resolve, or intentionally left to be resolved.”  Chevron, 467 U.S. at 

865.  It is the President’s duty to execute the laws passed by Congress, including the CWA.  U.S. 

Const. art. II.  Here, the President merely used the OMB as an instrument to direct the COE and 

EPA in executing the CWA.  The actions of the OMB were consistent with the authority vested 

in the President to implement the laws of Congress.  The OMB’s dispute resolution was subject 

to public accountability and thus a valid exercise of executive power.   

The EPA’s decision not to veto the section 404 permit was committed to its discretion by 

law in the CWA.  Therefore, it is not judicially reviewable.  If it were judicially reviewable, the 

decision was not arbitrary or capricious because it was consistent with Supreme Court precedent, 

and the CWA unambiguously states that a section 404 permit applies.  Further, the OMB’s 

dispute resolution was a valid exercise of executive power that did not interfere with 

congressional intent or judicial review.  Because no material issue of fact exists regarding the 

EPA’s decision or the OMB’s actions, the district court correctly granted summary judgment.   

CONCLUSION 

 

 For the reasons stated above, the United States respectfully requests that this court affirm 

the district court’s grant of summary judgment in favor of the United States.  New Union does 

not have standing to challenge the COE’s issuance of a section 404 permit to the DOD.  Lake 

Temp is properly regulated under the CWA as navigable water.  The COE has authority to issue 

a section 404 permit because the slurry to be discharged is a fill material that has the effect of 
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raising the bottom elevation of Lake Temp.  The OMB’s dispute resolution and the EPA’s 

decision not to veto the permit were both valid executive decisions.  Accordingly, this court 

should affirm all the holdings of the district court. 
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APPENDIX A 

United States Constitutional Provisions 

 

Article II, section 1, clause 1 

 

The executive Power shall be vested in a President of the United States of America . . . . 

 

Article II, section 3 

 

He shall from time to time give to the Congress Information of the State of the Union, 

and recommend to their Consideration such Measures as he shall judge necessary and 

expedient; he may, on extraordinary Occasions, convene both Houses, or either of them, 

and in Case of Disagreement between them, with Respect to the Time of Adjournment, 

he may adjourn them to such Time as he shall think proper; he shall receive Ambassadors 

and other public Ministers; he shall take Care that the Laws be faithfully executed, and 

shall Commission all the Officers of the United States. 

 

Article III, section 2, clause 1 

 

The judicial Power shall extend to all Cases, in Law and Equity, arising under this 

Constitution, the Laws of the United States, and Treaties made, or which shall be made, 

under their Authority;--to all Cases affecting Ambassadors, other public Ministers and 

Consuls;--to all Cases of admiralty and maritime Jurisdiction;--to Controversies to which 

the United States shall be a Party;--to Controversies between two or more States; between 

a State and Citizens of another State,--between Citizens of different States,--between 

Citizens of the same State claiming Lands under Grants of different States, and between a 

State, or the Citizens thereof, and foreign States, Citizens or Subjects. 

 

 

 

 

 

 

 

 

 

 

 

  

http://www.archives.gov/exhibits/charters/constitution_amendments_11-27.html#11
http://www.archives.gov/exhibits/charters/constitution_amendments_11-27.html#11


 

A-2 

 

APPENDIX B 

Federal Statutes 

 

CWA Section 101(a), 33 U.S.C. § 1251(a).  Restoration and maintenance of chemical, physical 

and biological integrity of Nation's waters; national goals for achievement of objective 

 

The objective of this chapter is to restore and maintain the chemical, physical, and 

biological integrity of the Nation's waters . . . . 

 

CWA Section 301(a), 33 U.S.C. § 1311(a).  Illegality of pollutant discharges except in 

compliance with law 

 

Except as in compliance with this section and sections 1312, 1316, 1317, 1328, 1342, and 

1344 of this title, the discharge of any pollutant by any person shall be unlawful. 

 

CWA Section 402(a)(1)-(3), 33 U.S.C. § 1342(a)(1)-(3): Permits for discharge of pollutants 

 

(1) Except as provided in sections 1328 and 1344 of this title, the Administrator may, 

after opportunity for public hearing, issue a permit for the discharge of any pollutant, or 

combination of pollutants, notwithstanding section 1311(a) of this title, upon condition 

that such discharge will meet either (A) all applicable requirements under sections 1311, 

1312, 1316, 1317, 1318, and 1343 of this title, or (B) prior to the taking of necessary 

implementing actions relating to all such requirements, such conditions as the 

Administrator determines are necessary to carry out the provisions of this chapter. 

 

(2) The Administrator shall prescribe conditions for such permits to assure compliance 

with the requirements of paragraph (1) of this subsection, including conditions on data 

and information collection, reporting, and such other requirements as he deems 

appropriate. 

 

(3) The permit program of the Administrator under paragraph (1) of this subsection, and 

permits issued thereunder, shall be subject to the same terms, conditions, and 

requirements as apply to a State permit program and permits issued thereunder under 

subsection (b) of this section. 

 

CWA Section 404(a)-(d), 33 U.S.C. § 1344(a)-(d):  Permits for dredged or fill material 

 

(a) Discharge into navigable waters at specified disposal sites 

 

The Secretary may issue permits, after notice and opportunity for public hearings for the 

discharge of dredged or fill material into the navigable waters at specified disposal sites. 

Not later than the fifteenth day after the date an applicant submits all the information 

required to complete an application for a permit under this subsection, the Secretary shall 

publish the notice required by this subsection. 
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(b) Specification for disposal sites 

 

Subject to subsection (c) of this section, each such disposal site shall be specified for each 

such permit by the Secretary (1) through the application of guidelines developed by the 

Administrator, in conjunction with the Secretary, which guidelines shall be based upon 

criteria comparable to the criteria applicable to the territorial seas, the contiguous zone, 

and the ocean under section 1343(c) of this title, and (2) in any case where such 

guidelines under clause (1) alone would prohibit the specification of a site, through the 

application additionally of the economic impact of the site on navigation and anchorage. 

 

(c) Denial or restriction of use of defined areas as disposal sites 

 

The Administrator is authorized to prohibit the specification (including the withdrawal of 

specification) of any defined area as a disposal site, and he is authorized to deny or 

restrict the use of any defined area for specification (including the withdrawal of 

specification) as a disposal site, whenever he determines, after notice and opportunity for 

public hearings, that the discharge of such materials into such area will have an 

unacceptable adverse effect on municipal water supplies, shellfish beds and fishery areas 

(including spawning and breeding areas), wildlife, or recreational areas. Before making 

such determination, the Administrator shall consult with the Secretary. The Administrator 

shall set forth in writing and make public his findings and his reasons for making any 

determination under this subsection. 

  

(d) “Secretary” defined 

 

The term “Secretary” as used in this section means the Secretary of the Army, acting 

through the Chief of Engineers. 

 

CWA Section 502(6)-(7); 33 U.S.C. § 1362(6)-(7).  Definitions 

 

(6) The term “pollutant” means dredged spoil, solid waste, incinerator residue, sewage, 

garbage, sewage sludge, munitions, chemical wastes, biological materials, radioactive 

materials, heat, wrecked or discarded equipment, rock, sand, cellar dirt and industrial, 

municipal, and agricultural waste discharged into water.  

 

(7) The term “navigable waters” means the waters of the United States, including the 

territorial seas. 

 

 

CWA Section 509(b); 33 U.S.C § 1369(b)  Review of Administrator's actions; selection of court; 

fees 

 

(1) Review of the Administrator's action (A) in promulgating any standard of 

performance under section 1316 of this title, (B) in making any determination pursuant to 

section 1316(b)(1)(C) of this title, (C) in promulgating any effluent standard, prohibition, 

or pretreatment standard under section 1317 of this title, (D) in making any determination 
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as to a State permit program submitted under section 1342(b) of this title, (E) in 

approving or promulgating any effluent limitation or other limitation under section 1311, 

1312, 1316, or 1345 of this title, (F) in issuing or denying any permit under section 1342 

of this title, and (G) in promulgating any individual control strategy under section 1314(l) 

of this title, may be had by any interested person in the Circuit Court of Appeals of the 

United States for the Federal judicial district in which such person resides or transacts 

business which is directly affected by such action upon application by such person. Any 

such application shall be made within 120 days from the date of such determination, 

approval, promulgation, issuance or denial, or after such date only if such application is 

based solely on grounds which arose after such 120th day. 
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APPENDIX C 

Federal Regulations 

 

33 CFR 323.2(e), 40 C.F.R. § 232.2.  Definitions 

 

(1) Except as specified in paragraph (3) of this definition, the term fill material means 

material placed in waters of the United States where the material has the effect of: 

 

(i) Replacing any portion of a water of the United States with dry land; or 

 

(ii) Changing the bottom elevation of any portion of a water of the United States. 

 

(2) Examples of such fill material include, but are not limited to: rock, sand, soil, clay, 

plastics, construction debris, wood chips, overburden from mining or other excavation 

activities, and materials used to create any structure or infrastructure in the waters of the 

United States. 

 

(3) The term fill material does not include trash or garbage. 

 

33 C.F.R. § 328.3.  Definitions 

 

(a) The term waters of the United States means 

 

(1) All waters which are currently used, or were used in the past, or may be 

susceptible to use in interstate or foreign commerce, including all waters which 

are subject to the ebb and flow of the tide; 

 

(2) All interstate waters including interstate wetlands; 

 

(3) All other waters such as intrastate lakes, rivers, streams (including intermittent 

streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows, 

playa lakes, or natural ponds, the use, degradation or destruction of which could 

affect interstate or foreign commerce including any such waters: 

 

(i) Which are or could be used by interstate or foreign travelers for 

recreational or other purposes; or 

 

(ii) From which fish or shellfish are or could be taken and sold in interstate 

or foreign commerce; or 

 

(iii) Which are used or could be used for industrial purpose by industries 

in interstate commerce; 
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APPENDIX D 

Executive Order 12,088 

 

Executive Order 12,088 1-6, 43 Fed. Reg. 47,707.  Compliance With Pollution Controls. 

 

1-601. Whenever the Administrator or the appropriate State, interstate, or local agency 

notifies an Executive agency that it is in violation of an applicable pollution control 

standard (see Section 1-102 of this Order), the Executive agency shall promptly consult 

with the notifying agency and provide for its approval a plan to achieve and maintain 

compliance with the applicable pollution control standard. This plan shall include an 

implementation schedule for coming into compliance as soon as practicable. 

 

1-602. The Administrator shall make every effort to resolve conflicts regarding such 

violation between Executive agencies and, on request of any party, such conflicts 

between an Executive agency and a State, interstate, or a local agency. If the 

Administrator cannot resolve a conflict, the Administrator shall request the Director of 

the Office of Management and Budget to resolve 

the conflict.  

 

1-603. The Director of the Office of Management and Budget shall consider unresolved 

conflicts at the request of the Administrator. The Director shall seek the Administrator's 

technological judgment and determination with regard to the applicability of statutes and 

regulations. 

 

1-604. These conflict resolution procedures are in addition to, not in lieu of, other 

procedures, including sanctions, for the enforcement of applicable pollution control 

standards. 

 

1-605. Except as expressly provided by a Presidential exemption under this Order, 

nothing in this Order, nor any action or inaction under this Order, shall be construed to 

revise or modify any applicable pollution control standard. 

 


