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JURISDICTIONAL STATEMENT 

This is an appeal from a final order of the United States District Court for the District of 

New Union entered on 1 June 2012.  The United States District Court for the District of New 

Union had jurisdiction over the citizen suit filed by New Union Wildlife Federation (NUWF) 

pursuant to 33 U.S.C. 1365.  Notice of appeal was timely filed by NUWF.  Accordingly, the 

United States Court of Appeals for the Twelfth Circuit has jurisdiction pursuant to 28 U.S.C. 

1291. 

STATEMENT OF ISSUES 

1. Is the denial of associational standing unconstitutional where the appellant organization, 

NUWF, has members that have standing in their own right, showing reasonable fear of pollution, 

aesthetic and recreational injury, causation to contested conduct, and redressability, where the 

restoration of the wetlands is germane to the purposes of NUWF, to protect fish and wildlife by 

protecting their habitats, and where civil penalties and an order requiring Bowman to remove the 

fill material and restore the wetlands does not require the participation of the individual members 

of NUWF to participate in the lawsuit? 

2. Is there a continuing or ongoing violation as required by § 505(a) of the Clean Water Act 

(CWA) where Bowman’s land clearing activities have caused pollutants such as fill materials to 

continually migrate into Muddy River, the pollutants have remained in Muddy River causing 

damage to the river ecosystem, and there is a reasonable likelihood there will be future violations 

and where New Union Department of Environmental Protection (NUDEP) never “commenced” 

an action under § 1319(g) due to failure to provide notice and an opportunity for public 

participation prior to the issuance of the administrative order? 
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3. Is NUWF’s citizen suit barred by NUDEP’s diligent prosecution of Bowman as set out in 

§ 505(b) of the CWA where NUDEP never provided public notice or an opportunity for public 

participation, never “commenced” an action under §1319(g), and where NUDEP’s statutory 

scheme is not “comparable” to §1319(g) of the CWA? 

4. Does Bowman’s conduct constitute a violation of the CWA where he added a pollutant to 

a wetland by cutting down trees and vegetation, placing them into windrows and burning them, 

creating a new substance, that he re-deposited into trenches, which was then drained into the 

Muddy? 

STATEMENT OF THE CASE 
 
 On June 1, 2012, the United States District Court for the District of New Union issued a 

decision of summary judgment in favor of Jim Bob Bowman.  Subsequently, NUWF and 

NUDEP appealed to the United States Court of Appeals for the Twelfth Circuit.  

STATEMENT OF THE FACTS 

NUWF is a not for profit membership organization established in the State of New 

Union.  New Union Wildlife Fed’n v. Bowman, Civ. No. 149-2012, 4 (D. New Union June, 1 

2012).   Its Board of Directors is elected by its members.  Id. NUWF was established to protect 

fish and wildlife within the state, and is funded by its membership dues and contributions.  Id.  

These finances allow NUWF to protect the habitats of various species.  Id.  The Muddy River 

borders New Union for at least forty miles, and it is commonly used for recreational navigation, 

picnicking on its banks, and is a habitat for both fish and frogs.  Id. at 3, 4, 6.  Dottie Milford, 

Effie Lawless, and Zeke Norton use the Muddy River for these purposes.  Id. at 6.  Additionally, 

Norton “has frogged in the area for years for recreational and subsistence purposes.”  Id. 
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 Bowman owns a thousand acres of land adjacent to the Muddy River, which includes 650 

feet of shoreline.  Id. at 3.  Portions of Bowman’s property are flooded when the river is high, 

which is to be expected as his land is part of the 100 year flood plan.  Id.  Bowman’s property is 

hydrologically connected to the Muddy River.  Id.  His property has been classified as a wetland 

by the U.S. Army Corps of Engineer’s Wetlands Determination Manual, and his property has 

characteristics of a wetland including trees and other vegetation.  Id. at 3, 4.   

 On June 15, 2011, Bowman began his land clearing activities.  Id. at 4.  Bowman 

knocked down trees and leveled vegetation with bulldozers.  Id.  He pushed these materials into 

windrows and burned them.  Id.  He dug trenches and placed this new material into them.  Id.  He 

leveled the field and pushed soil from high portions of the field into his trenches and into the 

lower portions of the field.  Id.  He made a ditch that “ran from the back of his property to the 

river” so this material from the field would drain into the Muddy.  Id.  He left a 150 feet wide 

strip of land to clear later because it was difficult to clear with his bulldozer.  Id. 

Bowman’s property was previously “especially good for frogging” and Norton testified 

that he “could always count on getting a dozen good sized frogs” in season.  Id. at 6.  However, 

since these dredging activities, there are no frogs in the drained field and Norton “is lucky” if he 

can find two or three good sized frogs around Bowman’s property.  Id. at 6.  Even if Norton was 

not given permission to frog on Bowman’s property, this does not change that this environment 

has been damaged due to the loss of the frogs.  See id.  Milford, Lawless, and Norton fear that 

the Muddy River will become even more polluted if other adjacent wetlands suffer from similar 

activities.  Id.  They testified they feel a loss in the Muddy River from the destruction of the 

wetlands, and Milford testified “that the Muddy looks more polluted to her than it did prior to 

Bowman’s activities,” even if wetlands can help maintain the integrity of the Muddy.  Id.  
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On July 1, 2011, NUWF sent Bowman a notice of its intent to sue shortly after its 

members were aware of Bowman’s land clearing activities under § 505 of the CWA.  Id. at 4.  

NUDEP contacted Bowman, and informed him that he had violated both federal and state law.  

Id.  Bowman agreed not to clear more wetland, and conveyed a conservation easement on the 

150 foot wide strip of land that was not yet cleared, and an additional 75 foot buffer zone to 

NUDEP.  Id.   Bowman may not develop land that as part of the conservation easement in any 

way that is inconsistent with maintaining an artificial wetland.  Id.  He consented to both these 

restrictions on August 1, 2011 in an administrative order.  Id.  NUDEP did not include a penalty 

on this issue to Bowman.  Id.  However, these restrictions do not change the continued presence 

of dredged and fill material.  Id. at 4, 7.  

On August 10, 2011, NUDEP filed a complaint with the lower court against Bowman 

under § 505 of the CWA.  Id. at 5.  On August 30, 2011, NUWF filed a § 505 complaint, seeking 

penalties and the removal of the dredged and fill material, and required the restoration of the 

wetland.  See id.  NUWF filed a motion to intervene in NUDEP’s claim and a motion in 

opposition of the entry of decree proposed by NUDEP.  Id.  On September 5, 2011, NUDEP 

filed a motion to enter into a decree with Bowman that is identical to their administrative order.  

Id.  Around this time, Bowman sowed his property not involved in the conservation easement 

with winter wheat.  See id. 

Both NUWF and Bowman filed for summary judgment after discovery.  Id. at 3.  On 

June 1, 2012, despite the facts discussed above, the lower court granted summary judgment in 

favor of Bowman and found that NUWF lacks standing, that these violations were past, that 

there was a prior state action, and the pollutants were not an “addition” under the CWA.  See id. 

at 10, 11.  Subsequently, both NUWF and NUDEP appealed.  Id. at 1.  NUDEP and NUWF 
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agree that the lower court erred in its judgment as NUWF does have standing to sue.  New Union 

Wildlife Fed’n v. Bowman, Civ. No. 13-1246, 1, 2 (12th Cir. 2012).   NUWF and NUDEP 

contend that the lower court erred in its judgment, as NUWF does have standing to sue.  In 

addition, NUWF argues that the lower court’s findings should be reversed as there is a 

continuing violation as dredged and fill material is still in the area, NUDEP’s actions regarding 

this issue did not satisfy diligent prosecution requirements, and Bowman violated the CWA 

when he moved changed dredged and fill material to another part of the wetland, that created an 

“addition” to the Muddy River.  Id. 

STANDARD OF REVIEW 

The Supreme Court has previously explained, “[u]nder Rule 56(c), summary judgment is 

proper ‘if the pleadings, depositions, answers to interrogatories, and admissions on file, together 

with the affidavits, if any, show that there is no genuine issue as to any material fact and that the 

moving party is entitled to a judgment as a matter of law.’”  Celotex Corp. v. Catrett, 477 U.S. 

317, 322 (1986).  Court of Appeals review a district court’s grant of summary judgment de novo, 

and view the record in the light most favorable to the nonmoving party.  Butts v. Continental 

Cas. Co., 357 F.3d 835, 837 (8th Cir. 2004).  “When de novo review is compelled, no form of 

appellate deference is acceptable.”  Salve Regina Coll. v. Russell, 499 U.S. 225, 238 (1991). 

SUMMARY OF THE ARGUMENT 

 The United States District Court for the District of New Union improperly granted 

summary judgment against NUWF finding they did not have standing because the members of 

NUWF have standing in their own right to bring the suit.  Further, the interests sought to be 

protected with the citizen suit are germane to NUWF’s purpose and neither the claim asserted, 

nor the relief requested, requires the participation of the NUWF members as individuals. 
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 At the time NUWF filed their citizen suit, Bowman was in a state of “continuing 

violation” because pollutants were continuously migrating into the Muddy River, the pollutants 

had not been removed from the Muddy River after their deposit into the ecosystem, and there 

was a “reasonable likelihood” Bowman would pollute in the future. 

 The actions taken by NUDEP did not constitute “diligent prosecution” against Bowman 

because no public notice was provided, there was no opportunity for public participation in the 

prosecution, and because the New Union statutory scheme is not comparable to the CWA. 

 Bowman’s actions, which included cutting down vegetation, placing the material into 

windrows, and burning the windrows added a pollutant to a wetland because new material was 

created that was subsequently deposited into the Muddy River.   

ARGUMENT 

I. THIS COURT SHOULD REVERSE THE GRANT OF SUMMARY 
JUDGMENT AND HOLD, INSTEAD, THAT NEW UNION WILDLIFE 
FEDERATION HAS STANDING BECAUSE MEMBERS OF NUWF HAVE 
STANDING IN THEIR OWN RIGHT, THE INTERESTS SOUGHT TO BE 
PROTECTED HERE ARE GERMANE TO NUWF’S PURPOSE AND 
NEITHER THE CLAIM ASSERTED NOR THE RELIEF REQUESTED 
REQUIRES THE PARTICIPATION OF MILFORD, NORTON, OR 
LAWLESS 

In a CWA case, standing is conferred to any “person or persons having an interest which 

is or may be adversely affected.”  Friends of the Earth, Inc. v. Gaston Copper Recycling Corp., 

204 F.3d 149, 155 (4th Cir. 2000).  Further, the Supreme Court has held an organization has 

associational standing where “members would otherwise have standing to sue in their own right; 

the interests [sought] to [be] protect[ed] are germane to the organization's purpose; and neither 

the claim asserted nor the relief requested requires the participation of individual members in the 

lawsuit.”  Hunt v. Washington State Apple Adver. Comm'n, 432 U.S. 333, 343 (1977).  An 

individual member has standing when he or she has experienced a threatened injury or injury in 
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fact, a causal connection between the injury and the landowner’s allegedly illegal conduct exists, 

and there is an opportunity for redressability.  See, Friends of the Earth, Inc. v. Laidlaw Envtl. 

Services (TOC), Inc., 528 U.S. 167, 170 (2000)(where the relevant showing for purposes of 

Article III standing, is not injury to the environment but injury to the plaintiff); Lujan v. 

Defenders of Wildlife, 504 U.S. 555, 562, (1992).  In Lujan v. Defenders of Wildlife, the Supreme 

Court held that the injury in fact must be both concrete and particularized and actual or 

imminent, a causal connection exists when the injury is “fairly ... trace[able] to the challenged 

action of the [landowner], and not ... th[e] result [of] the independent action of some third party 

not before the court,” and redressability of the injury, pursuant to a favorable decision, must be 

“likely, as opposed to merely speculative.” 504 U.S. at 560.  Where the purpose of the 

organization, as stated in its constitution or equivalent document, is consistent with the interests 

sought to be protected, then the second requirement of associational standing is met.  Int'l Union, 

United Auto., Aerospace & Agr. Implement Workers of Am. v. Brock, 477 U.S. 274, 286 (1986).  

Finally, the third requirement of associational standing is satisfied when, “in a proper case the 

association seeks a declaration, injunction, or some other form of prospective relief, it can 

reasonably be supposed that the remedy, if granted, will inure to the benefit of those members of 

the association actually injured.”  Warth v. Seldin, 422 U.S. 490, 515 (1975). 

 In Friends of the Earth v. Laidlaw, with a seven to two vote, the Supreme Court held that 

an individual’s mere “reasonable fear” of pollution is enough to constitute an injury for the 

purposes of standing, and, additionally, it has long been held by the Supreme Court that damage 

to a “purely aesthetic” or recreational interest is also cognizable harm.  528 U.S. at 183; Lujan at 

2137; See also Gaston at 154 (To allege a legally protected, concrete aesthetic interest, a plaintiff 

must show merely that the challenged action affects his aesthetic or ecological surroundings).  
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Addressing the causation requirement, in Massachusetts v. EPA, the Supreme Court held that the 

source need not be the sole or primary cause of the harm so long as its contribution is 

meaningful.  549 U.S. 497, 528 (2007) (where vehicle emissions within the state were not the 

only source of harm but merely a contributing factor, causation existed).  Furthermore, the Third 

Circuit holds that in a CWA case, the substantial likelihood that the defendant’s conduct caused 

the injury, 

 “may be established by showing that a defendant has 1) discharged some pollutant in 
concentrations greater than allowed by its permit 2) into a waterway in which the plaintiffs have 
an interest that is or may be adversely affected by the pollutant and that 3) this pollutant causes 
or contributes to the kinds of injuries alleged by the plaintiffs.”  Pub. Interest Research Group of 
New Jersey, Inc. v. Powell Duffryn Terminals Inc., 913 F.2d 64, 72 (3d Cir. 1990). 

  
Finally, the Supreme Court has held that an individual satisfies the redressability requirement, 

“when he shows that a favorable decision will relieve a discrete injury to himself. He need not 

show that a favorable decision will relieve his every injury,” and furthermore, specifically 

pertaining to a CWA violation, “Where a[n] [individual] complains of harm to water quality 

because a [landowner] exceeded its permit limits, an injunction will redress that injury at least in 

part.”  Id. at 73;   E.P.A., 549 U.S. at 525, affirming Larson v. Valente (1982)(emphasis added). 

A. NUWF Has Associational Standing 

This court should hold that NUWF has standing because, at a minimum, three members 

of NUWF have individual standing, the protection of the Muddy and surrounding areas is 

germane to NUWF’s purpose, to protect the fish and wildlife of the state by protecting their 

habitats, and neither the claim asserted, that Bowman is in violation of the CWA, nor the relief 

requested, civil penalties and  an order requiring Bowman to remove the fill material and restore 

the wetlands, requires the participation of Norton, Lawless, or Milford in the lawsuit.  Lujan, 504 



9 
 

U.S. at 561-562; New Union Wildlife Fed'n v. Bowman, No. 149-2012, 1, 6 (D. New Union June 

1, 2012)(order granting summary judgment). 

i. Members of NUWF Have Standing To Sue In Their Own Right 

a. Milford, Norton, & Lawless Have Suffered Injury 

Just as the mere fear of pollution suffered by members of an environmental group 

constituted an injury in Friends of the Earth v. Laidlaw, the members of NUWF have also 

fulfilled the injury requirement because they too have a “reasonable fear” that Bowman’s 

drainage of burned materials into the Muddy has polluted the river, thus leading not only to a 

reduction in their aesthetic enjoyment, but likely their recreational enjoyment of the river as well.  

528 U.S. at 169 (when injury was sufficient where Gaston Copper discharged alleged pollutants  

into the North Tyger River creating fear in the members’ minds which lead to a decrease in 

recreational and aesthetic enjoyment of the river); Bowman, No. 149-2012 at 6.  Furthermore, the 

members of NUWF engage in recreational activities and enjoy the aesthetic value of the river 

right in the vicinity of Bowman’s property, which is much more proximate than the injury 

recognized by the Supreme Court in Laidlaw.  528 U.S. at 182 (where members of Friends of the 

Earth who reduced their recreational activities as far as twenty miles away from the site, were 

deemed sufficiently injured); Cf. Lujan, 504 U.S. at 594 (where the required specific 

geographical proximity, because of the particular type of harm alleged, harm to visual enjoyment 

of nature, was not met due to the distance between the members and the animals in question).  

Also, unlike the Sierra Club, who could not produce a single member who faced personal injury 

to the aesthetic enjoyment of the Mineral King Valley from its development, here, Dottie 

Milford’s testimony that the Muddy looks more polluted since Bowman burned and then drained 

the material into the river, is sufficient to show members of NUWF have suffered aesthetic 
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injury.  Sierra Club v. Morton, 405 U.S. 727, 742 (1972); Bowman, No. 149-2012 at 6.  

Furthermore, unlike the members of Defenders of Wildlife, in Lujan, who failed to show a 

concrete, particularized, and imminent injury due to their extreme distance from and lack of 

future plans to visit the endangered species at issue, Milford, Norton and Lawless’ injuries are 

concrete and particularized because they have been back to the river since the pollution has 

occurred and pursuant to Kennedy’s concurrence in Massachusetts v. E.P.A., their injuries are 

imminent due to the regularity with which they visit the Muddy.  E.P.A., 549 U.S. at 579; Lujan, 

504 U.S. at 567; Bowman, No. 149-2012 at 6.  Finally, and alternatively, regardless of whether 

Norton had a legally cognizable interest in frogging on Bowman’s property, the fact that 

Bowman’s actions have led to a substantial decrease in the frog population in the area is proof 

that the ecosystem and various species therein and the environment at large have suffered great 

injury and pursuant to Justice Douglas’ dissent in Sierra Club, where he posited natural entities, 

like rivers, should be able to assert standing for themselves, at a minimum the Muddy should 

have the ability to invoke standing because it has suffered injury from Bowman’s conduct.  405 

U.S. at 741 (Douglas, W., dissenting); Bowman, No. 149-2012 at 6. 

b. Bowman’s Conduct Has Caused The Injury  

There is a causal connection between Bowman’s actions and the injury suffered by 

NUWF’s members.  Like Public Interest Research Group Of New Jersey, Inc. v. Powell Duffryn 

Terminals, Inc., where causation existed when there was an interest in a waterway, harm was 

suffered, and  the landowner discharged pollutants in excess of its permit into the waterway,  

Bowman’s discharge of pollutants into the Muddy River satisfies the causation prong regardless 

of whether there may be additional contributing factors in Norton, Milford, and Lawless’ fear of 

pollution, aesthetic, and recreational injuries.  913 F.2d at 72; Bowman, No. 149-2012 at 6.  Also, 
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the members’ fears that the Muddy is more polluted as a result of Bowman’s conduct and “will 

be far more polluted if other adjacent wetlands are cleared and drained for agricultural uses” 

does not deter from the causal link to Bowman, but instead, is exactly in line with the principle 

set forth in Massachusetts v. EPA, where a sufficient causal link was found between the 

emissions from cars in the state of Massachusetts and global warming, evening though there 

were countless other contributing sources.  549 U.S. at 524; Bowman, No. 149-2012 at 6.   

c. The Redress Requested Will Cure the Injury  

The relief sought here, civil penalties and an order requiring Bowman to remove the fill 

material and restore the wetlands, pursuant to a favorable decision, are “likely” to redress the 

members’ injuries.  Here, as in Laidlaw, civil penalties and declaratory relief are the redress 

sought to cure a CWA violation and thus the court should also hold that the redressability 

requirement is met because, “even though such [civil] penalties are paid to government, not 

private plaintiffs, since penalties would encourage permit holder to discontinue current violations 

and deter it from committing future ones.”  120 S.Ct. at 706-07; Bowman, No. 149-2012 at 4.  

Civil penalties and declaratory relief, if awarded, will sufficiently dissuade Bowman from 

committing such conduct in the future and help to cure the injury that has already been 

committed.  Bowman, No. 149-2012 at 4. 

ii. The Interests Sought To Be Protected Are Germane to NUWF’s Purpose 

The interests sought to be protected, the Muddy River and surrounding wetlands, is 

germane to NUWF’s purpose, “to protect the fish and wildlife of the state by protecting their 

habitats, among other things.”  Bowman, No. 149-2012 at 4.  Like the organization in 

International Union, whose purpose was stated in its constitution, the interests sought by NUWF 
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are germane to its purpose because the redress will help restore the habitats of the frogs, fish, and 

fowl that live in and around the Muddy and its wetlands.  Int'l Union, United Auto., Aerospace & 

Agr. Implement Workers of Am., 477 U.S. at 286 (where the Supreme Court held that the 

interests sought were germane to the organization’s purpose because the organization’s 

constitution stated a Union's goal is “to work for legislation on a national scale” and the interest 

sought was a change to the Department of Labor’s policy regarding pay weeks); Bowman, No. 

149-2012 at 6. 

iii. Member Participation Is Not Needed In This Lawsuit 

The final requirement of associational standing is met here, because neither the claim 

asserted, that Bowman’s violation of the CWA, nor the relief requested, civil penalties and an 

order requiring Bowman to remove the fill material and restore the wetlands, requires the 

participation of individual members of NUWF in the lawsuit because the Supreme Court has 

held where the relief requested in associational standing involves declaratory relief or civil 

penalties the participation of the organization’s members is not needed and thus the third prong 

will be satisfied.  Warth, 422 U.S. at 515. 

Because NUWF’s members have standing to sue in their own right, the interests sought 

to be protected here are germane to NUWF’s purpose, and the relief requested does not require 

the participation of the members in the lawsuit, NUWF has associational standing to sue 

Bowman for his addition of pollutants into the Muddy River in violation of the CWA. 

II. THIS COURT SHOULD REVERSE SUMMARY JUDGMENT IN FAVOR OF 
NUWF AS BOWMAN’S LAND CLEARING ACTIVITES AND SUBSEQUENT 
AND CONTINUED POLLUTION OF THE MUDDY RIVER QUALIFY AS AN 
“ONGOING VIOLATION.” 
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This Court should reverse the District Court’s granting of summary judgment and finding 

that Bowman was not in a state of “continuous violation” of the CWA because Bowman’s land 

clearing activities have caused pollutants such as fill materials to continually migrate into the 

Muddy River, the pollutants have remained in the Muddy River causing damage to the river 

ecosystem, and there is a reasonable likelihood there will be future violations. The Supreme 

Court explained that, “[t]he most natural reading of ‘to be in violation’ [of section 505(a)(1)] is a 

requirement that citizen-plaintiffs allege a state of either continuous or intermittent violation-that 

is, a reasonable likelihood that a past polluter will continue to pollute in the future.”  Gwaltney v. 

Chesapeake Bay Foundation, Inc., 484 U.S. 49, 57 (1987).  Thus, citizen suits will not proceed if 

they seek to remedy “wholly past violations.”  Id. at 64.  The Court reached this conclusion after 

weighing several factors.  First, the Court explained, “[the citizen suit] provisions together make 

plain that the interest of the citizen-plaintiff is primarily forward-looking.”  Id. at 59.  Second, 

the Court reasoned “the undeviating use of the present tense strongly suggests: the harm sought 

to be addressed by the citizen suit lies in the present or the future, not in the past.”  Id.  Here, the 

applicable standard of review for whether the alleged violations were “continuing” or 

“intermittent” is de novo.  Therefore, this Court is responsible for determining whether there was 

a “reasonable likelihood that a past polluter will continue to pollute in the future.”  Id.    

In making this determination under a de novo standard of review, “the proper point from 

which to assess the likelihood of continuing violations is not the present, with the advantage of 

hindsight, but the time of the original suit.”  Chesapeake Bay Foundation, Inc. v. Gwaltney, 890 

F.2d 690, 694-94 (4th Cir. 1989).  In other words, “[t]he critical time for determining whether 

there is an ongoing violation is when the complaint was filed.”  CT Coastal Fishermen’s Ass’n, 

989 F.2d at 1311.  Therefore, to have a viable cause of action, the “[citizen] must show that 
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[landowner’s] violations continued subsequent to the date the complaint was filed, or present 

proof from which a trier of fact could find a continuing likelihood that violations would occur.  

Id.  When making this de novo determination, this Court must ensure, “[d]oubts with respect to 

whether the allegations of continuing violations are a sham are resolved in favor of the citizen-

plaintiff, and defendant has the burden of demonstrating that there are no genuine material 

factual disputes and that it is entitled to judgment as a matter of law.”  Id.  Thus, the only way 

summary judgment will be granted against a citizen suit plaintiff is if the court can, “safely 

conclude that whatever continuing risk of pollution there may have been, it was at an end when 

the citizen suit was filed.”  Id. at 1312.  Similarly, it has been explained that in the CWA context 

of continuing violations, “[t]he citizen plaintiff…need not prove the allegations of ongoing 

noncompliance before jurisdiction attaches.”  Sierra Club v. Union Oil Co., 853 F.2d 667, 669 

(9th Cir. 1988)(citation omitted).  In other words, even if the chances that the defendant is in a 

state of “ongoing violation” are “slim,” the plaintiff should be given the benefit of the doubt and 

standing should be assumed.  See Ailor v. City of Maynardville, 368 F.3d 587, 599 (6th Cir. 

2004).   

Here, NUWF filed its section 505 complaint against Bowman on August 30, 2012 

seeking civil penalties and an order requiring Bowman to remove the fill material and restore the 

wetland.  Bowman, Civ. No. 149-2012 at 5.  Therefore, this is the critical point in time from 

which this Court must determine whether there was “reasonable likelihood that a past polluter 

will continue to pollute in the future.”  Gwaltney, 484 U.S. at 59.   

A. CONTINUED MIGRATION OF POLLUTANTS FROM FORMER WETLAND 
INTO THE MUDDY RIVER DUE TO BOWMAN’S LAND CLEARING 
ACTIVITES CONSTITUTES AN “ONGOING VIOLATION.” 
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Current case law confirms that Bowman’s land clearing activities that ultimately 

damaged the health of the Muddy River through the deposit of fill material and similar pollutants 

constituted an “ongoing violation” of the CWA.  After surveying case law concerning “ongoing 

violations,” the Tenth Circuit explained “[s]ome courts, interpreting the CWA and Gwaltney 

expansively, have held that the continuing migration of pollutants from past discharges is 

sufficient to establish jurisdiction under Section 505(a)(1).”  Sierra Club v. El Pas Gold Mines, 

Inc., 421 F.3d 1133, 1139 (10th Cir. 2005).  Conversely, “[o]ther courts have reached the 

opposite conclusion, holding that the migration of residual contamination from prior discharges 

is not an ongoing violation.”  Id. at 1139-40.  The Tenth Circuit ultimately decided that despite 

the fact the defendant was inactive with their property and never engaged in discharging 

activities, the conveyance of pollutants by means of snow melt and groundwater through a series 

of drainage tunnels until its deposit in a wetland constituted an “ongoing violation.”  Id. at 1141.  

While the defendants never engaged in any activity on their property similar to the extreme land-

clearing activities of Bowman, the court found “since plaintiffs have alleged the 

contemporaneous discharge from a point source…which flows through other conveyances to 

navigable waters, CWA jurisdiction is established.”  Id.   

Likewise, various other courts have found an “ongoing violation” despite the fact the 

discharging activity has ceased.  For instance, one court held, “a discharge of pollutants is 

ongoing if the pollutants continue to reach navigable waters, even if the discharger is no longer 

adding pollutants to the point source itself.”  Umatilla Waterquality Protective Ass’n v. Smith 

Frozen Foods, Inc., 962 F. Supp. 1312, 1322 (D. Or. 1997).  By the same token, another court 

held that pollutants from past discharges that are released over time by infiltration of 
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contaminated soil qualified as an “ongoing violation.”  See Werlein v. U.S., 746 F. Supp. 887, 

898 (D. Minn. 1990).   

In the present case, after NUWF filed its complaint, Bowman continued his drainage 

activities which resulted in the removal of all water from the wetland in question.  Bowman, Civ. 

No. 149-2012 at 5.  In addition to the water Bowman drained from the wetland into the Muddy 

River, it is likely, based upon the drastic and irreversible land clearing activities Bowman 

engaged in, that various other types of unconsolidated materials were being discharged into the 

Muddy River.  These additional discharges could have included, but are not limited to fill 

materials, soil, sediment, vegetation, ashes, rock and any other material that became 

unconsolidated or was left on the surface of the field after Bowman’s extensive land clearing 

operations.  These facts clearly indicate that after NUWF filed its complaint against Bowman, 

pollutants continued to migrate from the field into the Muddy River.  Further, after the filing of 

the complaint, Bowman planted and sowed the field with winter wheat.  Bowman, Civ. No. 149-

2012 at 5.  This process would have added more unconsolidated materials that would continue to 

migrate and discharge into the Muddy River.  In sum, the continued migration and addition of 

the above named pollutants into the Muddy River subsequent to the date NUWF filed its 

complaint demonstrates that there is a “reasonable likelihood” Bowman will continue to pollute 

in the future.  Gwaltney, 484 U.S. at 59.   

B. ONCE POLLUTANTS ENTER A WETLAND, THE DISCHARGER REMAINS IN 
A STATE OF “ONGOING VIOLATION” UNTIL THE POLLUTANTS ARE 
REMOVED. 
 
Also, courts have found that once a pollutant enters a wetland, the citizen suit 

requirement for an “ongoing violation” will be satisfied until the pollutant is removed.  See 

Sasser v. EPA, 990 F.2d 127, 129 (4th Cir. 1993); City of Mountain Park v. Lakeside at Ansley, 
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LLC, 560 F.Supp.2d 1288, 1297 (N.D. Ga. 2008).  The Fourth Circuit found that the non-

permitted discharge of dredged and fill material into a wetland, as the result of construction, 

constituted an “ongoing violation.”  Sasser, 990 F.2d at 128-29.  The court explained that “[e]ach 

day the pollutant remains in the wetlands without a permit constitutes an additional day of 

violation.”  Id. at 129.  A similar decision was reached after a survey of relevant case law 

revealed, “[t]he majority of cases dealing with fill materials appear to adopt the 

approach…deeming the pollution “ongoing” as long as the polluting fill material remains in the 

water.”  City of Mountain Park, 560 F.Supp.2d at 1296.  The court reached this decision based 

upon the “nature of the alleged pollution in th[e] case-deposited sediment and fill material.”  Id.  

This was a primary factor in the court’s determination because “the fill materials at issue in th[e] 

case do not significantly dissipate or dissolve over time.  Instead, these fill materials, when 

discharged into a system such as the plaintiff’s lakes, stay intact over time and thus continue to 

have roughly the same net polluting effects years or even decades after the time of their deposit.”  

Id.  Also, the court relied upon Justice Scalia’s concurring language in Gwaltney that a polluter 

remains “in violation” of the CWA “so long as it has not put in place remedial measures that 

clearly eliminate the cause of the violation.”  Id. (citing Gwaltney, 484 U.S. at 69 (Scalia, J. 

concurring)).  The court rejected the minority view that a discharger does not satisfy the 

“ongoing violation” requirement for the continued presence of pollutants in a wetland once the 

discharging activities have stopped because those cases “involved pollutants other than fill 

materials.”  Id.  Therefore, once the court “concluded that the continuing presence of illegally 

discharged fill material can constitute an ‘ongoing violation’ under Gwaltney, all that is left is to 

confirm that the plaintiff made a ‘good faith allegation of continuous or intermittent violation.’”  
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Id. at 1297.  Since the plaintiff’s complaint contained detailed allegations of intermittent 

violation it easily satisfied the low threshold.  Id. 

Moreover, in those cases where the continued presence of pollutants in a wetland once 

the discharging activities had ceased was found not to be an “ongoing violation,” there is a key 

distinction.  An “ongoing violation” was not found when the defendant “persuasively declared 

that it made a ‘final irrevocable decision’ never to reopen the Gun Club to trap and skeet 

shooting at any time in the future.”  CT Coastal Fishermen’s Ass’n, 989 F.2d at 1312.  This is 

because the defendant presented evidence that “the trap and skeet houses-from which targets 

used to be thrown-were dismantled and removed from the Gun Club premises.”  Id.  Therefore, 

even if the defendant attempted to violate their commitment by resuming discharging activity, it 

would not be possible because the necessary equipment has been removed making compliance a 

“final irrevocable decision.”  Id. 

Here, it is clear that as a result of Bowman’s extensive land clearing activities, various 

pollutants such as fill materials, soil, and sediment were deposited into the Muddy River.   These 

pollutants are of primary concern because they pose a high risk to the health of the Muddy River 

since they “do not significantly dissipate or dissolve over time.”  See City of Mountain Park, 560 

F.Supp.2d at 1296.  This poses a major threat to the health of the Muddy River because they will 

“stay intact over time and thus continue to have roughly the same net polluting effects years or 

even decades after the time of their deposit.”  See id.  Further, unlike the cases that found the 

continued presence of pollutants in a wetland was not an “ongoing violation,” there was no “final 

irrevocable decision” made by Bowman to not resume discharging.  See CT Coastal Fishermen’s 

Ass’n, 989 F.2d at 1312.  Unlike the deconstruction and removal of the trap and skeet houses 

which would require extensive work to once again become operational, all Bowman needs to 
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resume land clearing activity is to bring a tractor or similar piece of machinery to the field.  In 

sum, Bowman’s discharges constitute an “ongoing violation” based upon the nature of the 

pollution discharged by Bowman into the Muddy River, i.e. various types of fill materials, the 

threat such pollutants pose to the river’s health because they “stay intact over time,” and the fact 

Bowman never made a “final irrevocable decision” to comply with the CWA in the future.  See 

CT Coastal Fishermen’s Ass’n, 989 F.2d at 1312; City of Mountain Park, 560 F.Supp.2d at 1296.  

C. THERE IS A “REASONABLE LIKELIHOOD” BOWMAN’S CWA VIOLATIONS 
WILL CONTINUE IN THE FUTURE. 
 

When determining whether there is a “reasonable likelihood that a past polluter will continue 

to pollute in the future,” courts can look to a multitude of factors.  In affirming the existence of 

an “ongoing violation” based upon likelihood of reoccurrence, the Ninth Circuit relied upon the 

defendant’s history of CWA violations, observations by residents that pollutants were flowing 

into water, and poor operation and maintenance of diaries.  Cmty Ass’n for Restoration of the 

Env’t v. Henry Bosma Dairy, 305 F.3d 943, 954 (9th Cir. 2002).  Similarly, a “real likelihood of 

repetition” of CWA violations was found based upon three sporadic, post-complaint pollution 

events.  American Canoe Ass’n, Inc. v. Murphy Farms, Inc., 412 F.3d 536, 539 (4th Cir. 2005).  

The court relied upon the fact that the violations “were not freak occurrences” so the remedial 

efforts taken by the defendant were insufficient to eliminate the “real likelihood of repetition” of 

past violations.  Id. (citation omitted). 

Similarly, the Fifth Circuit found that a discharger operating without a permit, “remains 

in a continuing state of violation until [they] either obtain[] a permit or no longer meet[] the 

definition of point source.”  Carr v. Alta Verde Indus., Inc., 931 F.2d 1055, 1062 (5th Cir. 1991).  

However, not all courts have agreed with this proposition.  See Molokai Chamber of Commerce, 

891 F. Supp. at 1400.  Nevertheless, it has been found that “ongoing violations” are present 
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despite the fact, “[d]efendants argue that even though they began construction without a permit, 

they stopped construction and thus ended their violation.”  Id.  Arguing that on the day 

construction ceases, the violations become “wholly past” is meritless because it loses sight of the 

focus of the CWA, the water.  Id.  “It fails to account for the interplay of rainwater and the 

construction site, an interaction the [CWA] and its regulatory scheme is intended to manage.”  

Id.  Also, “the digging of the ditch creates circumstances where the pollutant, i.e., runoff 

continues to discharge into waters of the state each time it rains and therefore continues to 

pollute until the violative earthwork construction is corrected.”  Id. at 1401.  Accordingly, 

defendants will be found to be in continuous violation until they have reached compliance with 

the CWA because “bringing about such compliance is exactly what the citizen suits under the 

[CWA] are about.”  Id. at 1402. 

Here, it is clear that there is a “reasonable likelihood” that Bowman will continue to pollute 

in the future.  See Gwaltney, 484 U.S. at 59.  Due to the nature of farming operations, in the 

future Bowman will, at a minimum, have to harvest the wheat that he has planted.  Further, it is 

likely Bowman will fertilize, re-plow, and re-plant the field.  All of these activities will lead to 

discharges into Muddy River that violate the CWA.  Further, while Bowman argues he will not 

engage in land clearing activity in the future this argument fails to take into account the interplay 

between rainfall and land clearing activities which the CWA was intended to manage.  See  

Molokai Chamber of Commerce, 891 F. Supp. at 1400.  Therefore, until Bowman’s drastic land 

clearing activities are corrected, rainfall will cause future discharge of pollutants into the Muddy 

River.  See id. at 1401. 

In sum, it is important to reinforce that when making the de novo determination of whether a 

violation is continuing, “[t]he citizen plaintiff…need not prove the allegations of ongoing 
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noncompliance before jurisdiction attaches.”  Sierra Club, 853 F.2d at 669.  All the plaintiff 

must demonstrate to this Court is “the good-faith pleading requirements set forth in Rule 11 of 

the Federal Rules of Civil Procedure” have been satisfied.  Id.  Here, NUWF’s allegations that 

various pollutants continue to migrate into, remain deposited in, and are “reasonably likely” to be 

discharged into the Muddy River in the future, satisfy the low threshold required for NUWF’s 

complaint to proceed past the summary judgment stage. 

III. THE ACTIONS TAKEN BY NUDEP AGAINST BOWMAN WHICH 
PROVIDED NO NOTICE, OPPORTUNITY FOR PUBLIC PARTICIPATION, 
AND WAS NOT “COMPARABLE” TO THE STATUTORY SCHEME OF 
THE CWA DID NOT QUALIFY AS “DILIGENT PROSECUTION.” 

 
 This Court should reverse the District Court’s granting of summary judgment and finding 

that NUDEP was “diligently prosecuting” Bowman because NUDEP never provided public 

notice or an opportunity for public participation, NUDEP never “commenced” an action under 

§1319(g), and because NUDEP’s statutory scheme is not “comparable” to §1319(g) of the CWA. 

As previously explained, citizen suits play a vital role in the CWA’s statutory scheme by 

supplementing the government’s prosecutorial power and allowing citizens to act as private 

attorneys general seeking to bring dischargers into compliance with the Act.  See Gwaltney, 484 

U.S. at 53; Piney Run Pres. Ass’n v. Cnty. Comm’rs of Carroll Cnty., 523 F.3d 453, 456 (4th Cir. 

2008)(citation omitted).  However, citizen plaintiffs may not commence an action “if the 

Administrator or State has commenced and is diligently prosecuting a civil or criminal action in 

a court of the United States.”  33 U.S.C. § 1365(b)(1)(B)(emphasis supplied).  The “diligent 

prosecution” bar has been found to be a “nonjurisdictional limitation on citizen suits.”  Louisiana 

Envtl Action Network v. City of Baton Rouge, 677 F.3d 737, 749 (5th Cir. 2012).  The Fifth 

Circuit reached this conclusion by relying upon two considerations.  First, “Congress has not 

clearly mandated that the CWA’s ‘diligent prosecution’ provision is jurisdictional.”  Id. at 747.  
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Second, “[t]he placement of the ‘diligent prosecution’ bar in the ‘Notice’ section, alongside a 

typical claim-processing rule, suggests that Congress intended the ‘diligent prosecution’ bar to 

be a claim-processing rule.”  Id. at 748.  This conclusion is very important because as a 

nonjurisdictional limitation, plaintiffs are afforded the protection of Federal Rule of Civil 

Procedure 12(b)(6) which requires the court to accept all well-pleaded facts in the plaintiff’s 

complaint as true and view the facts in the light most favorable to the plaintiff.  See id. at 745.  

Accordingly, when making the de novo determination of whether NUDEP was “diligently 

prosecuting” an action against Bowman, this Court must accept all of NUWF’s well-pleaded 

facts as true and view the facts in the light most favorable to NUWF. 

A. NUDEP’S ACTIONS DO NOT QUALIFY AS “DILIGENT PROSECUTION” 
THAT SHOULD BE GIVEN PRECLUSIVE EFFECT UNDER §1365 BECAUSE 
ACTION WAS NEVER TAKEN IN A “COURT” AND THERE WAS NO PUBLIC 
NOTICE OR OPPORTUNITY FOR PUBLIC PARTICIPATION. 
 

 The case law is clear that in order for a citizen suit to be precluded by the “diligent 

prosecution” bar, the EPA or state must be diligently prosecuting an “action in a court of the 

United States, or a state.”  See Jones v. City of Lakeland, 224 F.3d 518, 522 (6th Cir. 2000); 

Sierra Club v. Chevron U.S.A., Inc., 834 F.2d 1517, 1525 (9th Cir. 1987); Friends of Earth v. 

Consolidated Rail Corp., 768 F.2d 57, 63 (2d Cir. 1985).  Courts have reached this decision 

because the language of §1365 is unambiguous and the legislative history supports a literal 

reading of §1365.  See Sierra Club, 834 F.2d at 1525.  Therefore, a nonjudicial enforcement 

action taken by a Regional Water Quality Control Board will not preclude a citizen suit.  Id.  

Moreover, a citizen suit will not be precluded when administrative enforcement was prosecuted 

by the state administrative agency charged by the state legislature with supervising water quality.  

Jones, 224 F.3d at 521-22; see also Student Public Interest Research Group of NJ, Inc. v. 

Fritzsche, Dodge & Olcott, Inc., 759 F.2d 1131, 1132 (3rd Cir. 1985)(affirming district court’s 
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conclusion that the EPA’s administrative enforcement action was not a “court” proceeding 

because of the lack of opportunity for public participation, lack of procedural safeguards found 

in federal court proceedings, and the lack of an independent decisionmaker or administrative law 

judge). 

 Here, it is clear that the actions taken by NUDEP do not preclude NUWF from 

prosecuting its citizen suit.  NUDEP engaged in settlement negotiations with Bowman which 

ultimately concluded in a settlement agreement.  Bowman, Civ. No. 149-2012 at 4.  

Subsequently, NUDEP issued an administrative order which embodied the settlement agreement 

that was previously reached with Bowman.  Bowman, Civ. No. 149-2012 at 4.  Since at no point 

during this process was there an opportunity for notice or public participation, these actions 

cannot be classified as an “action in a court of the United States, or a state.”  Jones, 224 F.3d at 

521-22; Sierra Club, 834 F.2d at 1525; Student Public Interest Research Group of NJ, Inc., 759 

F.2d at 1132.  Therefore, the “diligent prosecution” bar embodied in § 1365(b)(1)(B) cannot 

preclude NUWF’s citizen suit.  Furthermore, while NUDEP filed a complaint with the District 

Court seeking approval for the consent decree entered with Bowman, this should not be given 

preclusive effect because the public and interested third parties were still given no opportunity 

for participation.  Additionally, the consent decree filed by NUDEP in the District Court simply 

seeks approval for the settlement agreement reached between NUDEP and Bowman.  Bowman, 

Civ. No. 149-2012 at 4-5.  Therefore, the proper time for the public and interested third parties to 

be notified and given an opportunity to participate would have been during the settlement 

negotiations.  Since NUDEP failed to provide the public this opportunity to participation, 

NUWF’s citizen should not be precluded under § 1365(b)(1)(B). 

B. NUDEP’S ACTIONS DO NOT PRECLUDE NUWF’S CITIZEN UNDER §1319(g) 
BECAUSE AN ACTION WAS NEVER “COMMENCED” WITHIN THE 
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MEANING OF THE STATUTE AND THE NUDEP STATUTORY SCHEME IS 
NOT “COMPARABLE” TO THE CWA. 
 

 The CWA contains a second “diligent prosecution” bar under § 1319 entitled “State 

Enforcement, Compliance Orders.”  This section is applicable because NUDEP is the state 

agency in New Union responsible for enforcing the CWA.  More specifically, § 1319(g) is the 

statutory provision that contains the “diligent prosecution” bar.  However, the “diligent 

prosecution” bar contained in 1319(g) “applies only to civil penalty claims and…equitable 

claims should not be dismissed.”  Paper, Allied Indus., Chem. and Energy Workers Int’l Union v. 

Continental Carbon Co., 428 F.3d 1285, 1289 (10th Cir. 2005); see also Washington Pub. 

Interest Research Grp. V. Pendleton Woolen Mills, 11 F.3d 883, 885 (9th Cir. 1993).  

Accordingly, NUWF’s action seeking an order requiring Bowman to remove the fill material and 

restore the wetlands is not precluded by § 1319(g).  Thus, § 1319(g)(6)(A)(ii) must be consulted 

in order to determine only whether the actions taken by NUDEP, the state agency responsible for 

administering the CWA, preclude NUWF’s citizen suit seeking penalties. 

 Section 1319(g)(6)(A)(ii) precludes those suits where “a State has commenced and is 

diligently prosecuting an action under a State law comparable to [1319(g)(6)].”  Importantly, 

courts have interpreted this statutory provision to contain three requirements that must be 

satisfied before a citizen suit is precluded.  See McAbee v. City of Fort Payne, 318 F.3d 1248, 

1251 (11th Cir. 2003).  First, “the state must have ‘commenced’ an enforcement procedure 

against the polluter.”  Id. (citation omitted).  Second, “the state must be ‘diligently prosecuting’ 

the enforcement proceedings.”  Id. (citation omitted).  Third, “the state’s statutory enforcement 

scheme must be ‘comparable’ to the federal scheme promulgated in 33 U.S.C. § 1319(g)(6).”  Id.   

i. NUDEP NEVER “COMMENCED” AN ACTION UNDER 1319(g). 



25 
 

  In dealing with the commencement of an action under § 1319(g), the Seventh Circuit 

held that, “an administrative action ‘commences’ at the point when notice and public 

participation protections become available to the public and interested parties.”  Friends of 

Milwaukee’s Rivers v. Milwaukee Metro. Sewerage Dist., 382 F.3d 743, 756 (7th Cir. 2004).  

There, the court found that “the State did not commence an administrative action barring the 

plaintiff’s suit under § 1319(g), because at no point prior to the filing of the Milwaukee County 

suit did the state’s administrative enforcement procedures contemplate public notice and 

participation.”  Id. at 757.  In reaching the opposite conclusion that the issuance of a consent 

administrative order satisfied the “commences” requirement of § 1319(g)(6)(A)(ii), the Eight 

Circuit relied upon the fact that, “interested third parties had a right to intervene, and certain 

notice and hearing procedures became available to interested third parties.”  Arkansas Wildlife 

Federation v. ICI Americas, Inc., 29 F.3d 376, 380 (8th Cir. 1994).   

 Here, it is clear that NUDEP never “commenced” an action under § 1319(g) because they 

failed to provide the public with notice and an opportunity to participate in their prosecution of 

Bowman.  These failures are evidenced by the sequence of events between Bowman and 

NUDEP.  Initially, NUDEP sent Bowman a notice of violation.  Bowman, Civ. No. 149-2012 at 

4.  Despite disagreeing that he had violated the CWA, Bowman and NUDEP immediately 

entered into a settlement agreement.  Id.  At no point prior to the formation of this settlement 

agreement was the public and interested third parties given notice or an opportunity to participate 

in the process.  Id.  Subsequently, the settlement agreement was incorporated into an 

administrative order issued by NUDEP.  Id.  However, prior to the issuance of the administrative 

order the public was once again barred from the process because NUDEP failed to provide notice 

and an opportunity for public participation.  Id.  Accordingly, NUDEP never “commenced” an 
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action under § 1319(g), therefore, the “diligent prosecution” bar cannot be applied to NUWF’s 

citizen suit.  See Friends of Milwaukee’s Rivers, 382 F.3d at 756; Arkansas Wildlife Federation, 

29 F.3d at 380. 

ii. NUDEP’S STATUTORY ENFORCEMENT SCHEME IS NOT 
COMPARABLE TO § 1319(G). 
 

The third requirement that must be met for the “diligent prosecution” bar to apply is that, 

“the state’s statutory enforcement scheme must be ‘comparable’ to the federal scheme 

promulgated in 33 U.S.C. § 1319(g)(6).”  McAbee, 318 F.3d at 1251.  Several different tests have 

been espoused for when state law is “comparable” to § 1319(g)(6)(A)(ii).  The First Circuit has 

held that a state proceeding is “comparable” when: the penalty-assessment provisions are 

“comparable to the Federal Act,” the state must be authorized to assess those penalties, and the 

“overall” state statutory scheme must focus on remedying the same violations that the CWA 

seeks to correct.  N. & S. Rivers Watershed Ass’n v. Town of Scituate, 949 F.2d 552, 556 (1st Cir. 

1991).  The Eighth Circuit adopted the same “comparability” test as the First Circuit with one 

added requirement, “the state law provide [] interested citizens a meaningful opportunity to 

participate at significant stages of the [administrative] decision-making process.”  Arkansas 

Wildlife Federation, 29 F.3d at 381.  The Ninth Circuit adopted an even stricter test for 

“comparability,” requiring that the state statutory scheme not only contain a penalty provision, 

but that the penalty must have been assessed before the bar on citizen suits can apply.  Citizens 

for a Better Env’t-CA v. Union Oil Co. of CA, 83 F.3d 1111, 1117 (9th Cir. 1996).  The Sixth 

Circuit analyzed the overall statutory scheme, specifically focusing on the public-participation 

provisions, to determine if the state law was “comparable” to the CWA.  Jones, 224 F.3d at 523-

24.  Lastly, the Eleventh Circuit, after surveying all of the above cases in order to determine 

which “comparability” standard it should adopt, decided that “each class of state-law provisions 
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must be roughly comparable to the corresponding class of federal provisions.”  McAbee, 318 

F.3d at 1256.  When applying this “rough comparability” approach, the Eleventh Circuit focused 

on the public-participation provisions to determine the state law was not “comparable” because it 

did not “provide[] interested persons with the right to public notice and an opportunity to 

comment, the right to present evidence if a hearing is held, and the right to petition for a hearing 

if one is not held.”  Id. (citation and internal quotations omitted). 

 Regardless of which standard for “comparability” this Court adopts, the New Union 

statutory scheme fails, and thus, NUWF’s citizen is not precluded.  First, under the approaches 

endorsed by the Eighth, Sixth, and Eleventh Circuits that focus on the availability of public 

participation, New Union’s statutory scheme is clearly not “comparable.”  See McAbee, 318 F.3d 

at 1256; Jones, 224 F.3d at 523-24; Arkansas Wildlife Federation, 29 F.3d at 381.  As previously 

explained, at no point during the negotiation, settlement, issuance of the consent decree, or the 

filing of the compliant did NUDEP provide any notice or an opportunity for public participation.  

Bowman, Civ. No. 149-2012 at 4-5.  Furthermore, under the more demanding standard 

championed by the Eleventh Circuit, there was no opportunity to comment, right to present 

evidence, or right to petition for  a hearing.  See McAbee, 318 F.3d at 1256.  Therefore, the New 

Union statutory scheme is clearly not “comparable” under the standards used in the above 

circuits. 

 Additionally, if this Court were to adopt one of the “comparability” standards employed 

by the First and Ninth Circuits, the New Union statutory scheme would still not be 

“comparable.”  Under both the First and Ninth Circuit schemes, the state statutory scheme must 

have, among other requirements, a penalty-assessment provision “comparable” to the CWA.  See 

Citizens for a Better Env’t-CA, 83 F.3d at 1117; N. & S. Rivers Watershed Ass’n, 949 F.2d at 
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556.  Here, NUDEP’s penalty-assessment provision is not “comparable” because while NUDEP 

has the authority to issue administrative orders, it has no authority to force Bowman to undertake 

specific action regarding his land.  Furthermore, while the New Union statutory scheme provides 

for administrative penalties up to $125,000, NUDEP failed to assess such penalty which fails the 

Ninth Circuit’s comparability test.  See Citizens for a Better Env’t-CA, 83 F.3d at 1117; 

Bowman, Civ. No. 149-2012 at 4.   

In sum, under any of the “comparability” approaches adopted by the other circuit courts, the 

New Union statutory scheme is not comparable to § 1319.  Therefore, NUDEP’s actions 

regarding Bowman do not constitute “diligent prosecution” and NUWF’s citizen suit is not 

precluded. 

IV. THIS COURT SHOULD REVERSE SUMMARY JUDGMENT IN FAVOR OF 
NUWF BECAUSE BOWMAN ADDED A POLLUTANT TO A WETLAND BY 
CUTTING DOWN VEGETATION, PLACING THE MATERIAL INTO 
WINDROWS, AND BURNING THE WINDROWS, CREATING A NEW 
MATERIAL THAT HE RE-DEPOSITED INTO TRENCHES, WHICH WERE 
DRAINED INTO THE MUDDY.  

 
 Bowman added a pollutant to the wetland when he cut down trees and vegetation, 

pushed this material into windrows, proceeded to burn the windrows, and added this material to 

trenches that were drained into the Muddy.  New Union Wildlife Fed’n v. Bowman, Civ. No. 149-

2012, 4 (D. New Union June, 1 2012).  To constitute “any addition of any pollutant” under the 

CWA, the activity need only transfer a “redeposit of materials,” and it is not “immune” from the 

CWA merely because the deposit does not come “from the outside world” as Congress intended 

a broader definition of “addition” in order to “restore and maintain  . . . the integrity of the 

Nation’s waters.  See 33 U.S.C. §§ 1251(a), 1362(12)(A); Borden Ranch P’ship v. U.S. Army 

Corps of Engineers, 261 F.3d 810, 914-15 (9th Cir. 2001);  U.S. v. Deaton, 209 F.3d 331, 335, 

336 (4th Cir. 2000); Avoyelles Sportsmen’s League, Inc. v. Marsh, 715 F.2d 897, 923 (5th 1983); 
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Nat’l Wildlife Fed’n v. Gorsuch, 693 F.2d 156, 175 (D.C. 1982). 

An “addition” can occur when material from the same location is re-deposited or moved 

from one location to another, even when no new material has been added to the environment.  

See Borden Ranch P’ship, 261 F.3d at 914-15; Deaton, 209 F.3d at 335, 336; Avoyelles 

Sportsmen’s League, Inc., 715 F.2d at 923.  In Avoyelles, the Fifth Circuit Court of Appeals held 

that private landowners made an “addition” to navigable waters when the landowners used 

bulldozers to knock down trees and vegetation on a wetland, raked them into windrows and 

burned them, creating a dredged material.  Avoyelles Sportsmen’s League, Inc., 715 F.2d at 901.  

After, the landowners leveled the land and dug a drainage ditch to allow the material to enter 

navigable waters.  Id.  The court reasoned that this was an addition because it was a “redeposit of 

materials,” and “addition . . . may reasonably be understood to include “redeposit.”   Id. at 923-

24.  Similarly, in Borden Ranch Partnership, the Ninth Circuit Court of Appeals held that a 

private landowner had “added” a pollutant to navigable waters when the landowner dragged 

metal prongs through the soil of a wetland that “simply churn[ed] up soil that [was] already there 

[and] plac[ed] it back basically where it came from,” and did not add any new material to the 

area.  Borden Ranch P’ship, 261 F.3d at 914-15.  Thus, even though neither of these activities 

added something new to the environment, both of these circuits held that there was an “addition” 

under the CWA.  See id.; Avoyelles Sportsmen’s League, Inc, 715 F.2d at 923. 

Additionally, activity that changes the composition of a wetland can create an addition.  

See Borden Ranch P’ship, 261 F.3d at 914-15; Deaton, 209 F.3d at 333-37.  The Fourth Circuit 

Court of Appeals held in Deaton that private landowners “added a pollutant to navigable waters” 

when they sidecasted dredged material by digging a drainage ditch through their wetland, even 

though this “result[ed] in no net increase to the amount of material present in the wetland,” as 
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this activity “ad[ded] a pollutant that was not present before.”  Deaton, 209 F.3d at 333-37  (see 

also U.S. v. Cundiff, 555 F.3d 200, 204-05, 214 (6th Cir. 2009) (holding that there was an 

“addition” when a land owner placed dredged material into excavated ditches as a filler.))  

Specifically, the court reasoned that when “dredged spoil is redeposited in . . .  water or wetland, 

pollutants that had been trapped may be suddenly released” and “increased drainage brought 

about by . . . dredging may render the surrounding wetland unable to reabsorb and filter those 

pollutants and sediment.”  Id. at 336.  In line with the statutory goals of the CWA, “activit[y] . . . 

destroy[s] the ecology of a wetland” it is “not immune” from a citizen suit.  Borden Ranch 

P’ship, 261 F.3d at 914-15 (see also Rybachek v. U.S. Environmental Protection Agency 904 

F.2d 1276 (9th Cir. 1990) (holding that taking discharged material from a steam bed, taking gold 

from it, and replacing the material was an addition of a pollutant.)) 

Alternatively, in Consumer Power, the Sixth Circuit Court of Appeals held that there was 

no addition when a facility allowed water to flow through its turbines with fish and other 

organisms, and then back into the same navigable waters with dead and destroyed fish.   Nat’l 

Wildlife Fed’n v. Consumers Power Co., 862 F.2d 580, 581-82 (6th Cir. 1988).  The fish were 

never removed from the water, and the EPA had never required a permit for this type of activity 

before.  Id. at 585, 587.  Thus, a “recirculation of water” is not an addition.  Catskill Mountain 

Chapter of Trout Unlimited, Inc. v. City of New York, 273 F.3d 481, 491-92 (2nd Cir. 2001).  

This is analogous to “one tak[ing] a ladle of soup from a pot, lift[ing] it above the pot, and 

pour[ing] it back into the pot, one has not ‘added’ soup or anything else to the pot.”  Id. at 492  

Thus, an addition need only add something to the water that was not previously there before, 

which could include changing the material or re-depositing it into a different location.  See id; 

Borden Ranch P’ship, 261 F.3d at 914-15; Deaton, 209 F.3d at 335, 336; Avoyelles Sportsmen’s 
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League, Inc., 715 F.2d at 923.  

Another court held that there was not an addition when water merely traveled from one 

body of water to another through a dam, as the water did not come “from the outside world.”  

Gorsuch, 693 F.2d at 166, 175.  This court gave deference to the E.P.A.’s interpretation of an 

addition.  Id. at 175.  While this reasoning was based on the textual reading and history of the 

CWA, the court recognized that dams could be regulated in other ways, possibly through State 

programs.   Id. at 177-78.  Additionally, the court also noted that the construction of the CWA 

also permitted “addition” to be interpreted as occurring when a pollutant contaminates an 

unpolluted area.  Id. at 175.  

Congress’ intent when the CWA was enacted favors a broad interpretation of “addition” 

because this would allow Congress to reach its objectives and goals faster.  See 33 U.S.C § 

1251(a).  In enacting the CWA, Congress declared that “the objective of [the CWA] is to restore 

and maintain the chemical, physical, and biological integrity of the Nation’s waters.”  Id.  

Additionally, Congress determined that “it is the national goal that the discharge of pollutants 

into the navigable waters be eliminated by 1985,” and sought to protect, when attainable, “water 

quality which provides for . . . recreation in and on the water.”  Id.  If “addition” is interpreted 

broadly, this will help decrease the “discharge of pollutants” and improve “water quality.”  See 

id. 

Courts have agreed with this interpretation of Congress’ intent.  See Deaton, 209 F.3d at 

336; Avoyelles Sportsmen’s League, Inc, 715 F.2d at 923.  The Fifth Circuit held that this 

broader definition of “addition” was “consistent with both the purposes and legislative history of 

the statute,” as Congress “recognized the importance of protecting wetlands as a means of 

reaching the statutory goals.”  Avoyelles Sportsmen’s League, Inc, 715 F.2d at 923.  
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Additionally, the Fourth Circuit reasoned that “Congress would not have used the word 

‘addition’ . . . to prohibit the discharge of dredged spoil in a wetland, while intending to prohibit 

such pollution only when the dredged material comes from outside the wetland.”  Deaton, 209 

F.3d at 336.  Thus, these courts have found that no matter where this pollutant comes from, 

pollutants “from the outside world” and pollutants that are re-deposited ultimately have the same 

effects on the environment.  See Avoyelles Sportsmen’s League, Inc, 715 F.2d at 923; Gorsuch, 

693 F.2d at 175.   

Here, Bowman’s land clearing operations were factually very similar to Avoyelles, where 

the court found an addition.  See Avoyelles Sportsmen’s League, Inc, 715 F.2d at 923-24; 

Bowman, Civ. No. 149-2012 at 4.  Bowman used his bulldozer to knock down and level 

vegetation, pushed these materials into windrows, burned the windrows, and put this material 

into trenches that he dug, creating dredged material and becoming a “redeposit of materials,” that 

were drained into navigable waters, just like in Avoyelles.  See Avoyelles Sportsmen’s League, 

Inc, 715 F.2d at 923-24; Bowman, Civ. No. 149-2012 at 4. 

Additionally, while the ecological activity in Borden Ranch Partnership was different 

than Bowman’s conduct, as that landowner churned up ground soil, Bowman still leveled his 

land and pushed soil from the high portion of his land into trenches and onto the lower portion of 

his land.  See Borden Ranch P’ship, 261 F.3d at 914-15; Bowman, Civ. No. 149-2012 at 4.  As 

the court found an addition in Borden Ranch Partnership, Bowman’s activity created a similar 

change in the ecological composition of the soil that should not be “immune” from the CWA.  

See Borden Ranch P’ship, 261 F.3d at 914-15; Bowman, Civ. No. 149-2012 at 4.  Similarly, even 

though Bowman did not “add” anything new to his wetland, Bowman still “ad[ded] a pollutant 

that was not present before,” and this could have released pollutants that had been trapped 
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previously.  See Deaton, 209 F.3d at 333-37; Bowman, Civ. No. 149-2012 at 4. 

Bowman’s land clearing activities were vastly different than the activities that occurred in 

Consumer Power, where the court held that there was no “addition.”  See Consumers Power Co., 

862 F.2d at 581-82; Bowman, Civ. No. 149-2012 at 4.  First, in Consumer Power, the activity 

concerned materials within one water source, not from burned vegetation and material drained 

into a water source.  See Consumers Power Co., 862 F.2d at 581-82; Bowman, Civ. No. 149-

2012 at 4.  Consumer Power is analogous to a “ladle of soup from a pot” because the fish simply 

appeared in a different form when they came out of the turbines, while Bowman’s activities 

actually changed the composition of the materials by burning the trees and vegetation.  See 

Catskill Mountain Chapter of Trout Unlimited, Inc., 273 F.3d at 491-92; Consumers Power Co., 

862 F.2d at 581-82; Bowman, Civ. No. 149-2012 at 4. 

 Unlike in Consumer Power, as Bowman placed this new composition into trenches, 

putting this material into an area it would not have been if he had not done this.  See Consumers 

Power Co., 862 F.2d at 581-82; Bowman, Civ. No. 149-2012 at 4.  Additionally, while turbines 

do not typically require a permit, wetlands do.  See Consumers Power Co., 862 F.2d at 581-82; 

Bowman, Civ. No. 149-2012 at 4.  Also, while Bowman’s activity arguably did not come “from 

the outside world,” this case is different than Gorsuch.  See Gorsuch, 693 F.2d at 166, 175; 

Bowman, Civ. No. 149-2012 at 4.  The portion of Bowman’s land at issue here is a wetland, 

unlike Gorsuch, which involved a dam.  See Gorsuch, 693 F.2d at 177-78; Bowman, Civ. No. 

149-2012 at 4.  Additionally, the Gorsuch court admitted that activity similar to Bowman’s, 

where an unpolluted area was contaminated by a pollutant, may be considered an “addition” 

pursuant to the construction of the CWA ”  See Gorsuch, 693 F.2d at 175; Bowman, Civ. No. 

149-2012 at 4. 
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Moreover, Congress’ intent favors Gorsuch’s alternative interpretation of “addition” in 

this case.  See 33 U.S.C § 1251(a); Gorsuch, 693 F.2d at 177-78; Bowman, Civ. No. 149-2012 at 

4.  As their objective was to “restore and maintain the chemical, physical, and biological 

integrity of the Nation’s waters,” no dredged material, from any location, should be allowed to 

preserve the Muddy.  See 33 U.S.C § 1251(a); Deaton, 209 F.3d at 336; Bowman, Civ. No. 149-

2012 at 4.  As in Avoyelles, where the facts were analogous to Bowman’s, the court held that 

there was an addition, and that this broader definition was “consistent with both the purposes and 

legislative history of the statute.”  See 33 U.S.C § 1251(a); Avoyelles Sportsmen’s League, Inc, 

715 F.2d at 923, Bowman, Civ. No. 149-2012 at 4.  Thus, this broad definition of “addition” that 

Congress intended and courts recognize, was met by Bowman’s activities.  See 33 U.S.C § 

1251(a); Deaton, 209 F.3d at 336; Avoyelles Sportsmen’s League, Inc, 715 F.2d at 923, Bowman, 

Civ. No. 149-2012 at 4. 

In conclusion, this Court should reverse summary judgment in favor of NUWF, and find 

that Bowman’s land clearing activities were an addition, as they changed vegetation and 

material, re-deposited this material into a new location, and as this added pollutant entered the 

Muddy, it must have been Congress’ intent to be able to regulate this. 

CONCLUSION 

The earlier decision that granted summary judgment in favor of Jim Bob Bowman was in 

error and should be reversed.  NUWF is entitled to civil penalties and an order requiring 

Bowman to remove the fill material and restore the wetlands because NUWF meets the 

requirements of associational standing, Bowman’s conduct constitutes an addition in violation of 

the CWA, and this court has subject matter jurisdiction because Bowman’s conduct qualifies as 
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an “ongoing violation” under § 505(a) of the CWA, and the actions taken by NUDEP do not 

qualify as “diligent prosecution,” under § 505(b) of the CWA.   

 
 

 


