
Team 13 

C.A. No. 13-01234 

              

 

In the United States 

Court of Appeals for the Twelfth Circuit 

              

 

JACQUES BONHOMME, 

 

Plaintiff-Appellant, Cross-Appellee, 

 

v. 

 

SHIFTY MALEAU, 

 

Defendant-Appellant, Cross-Appellee. 

              

 

STATE OF PROGRESS, 

  

Plaintiff-Appellant, Cross-Appellee,  

 

and  

 

SHIFTY MALEAU,  

 

Intervenor-Plaintiff-Appellant, Cross-Appellee,  

 

v.  

 

JACQUES BONHOMME, 

  

Defendant-Appellant, Cross-Appellee. 

              

 

ON APPEAL FROM 

THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF PROGRESS 

              

 

BRIEF FOR THE STATE OF PROGRESS 

 

Plaintiff-Appellant, Cross-Appellee 

 



 i 

TABLE OF CONTENTS 

 

TABLE OF AUTHORITIES.........................................................................................................iii 

 

JURISDICTIONAL STATEMENT................................................................................................1 

 

STATEMENT OF THE ISSUES....................................................................................................1 

 

STATEMENT OF THE CASE.......................................................................................................2 

 

STATEMENT OF THE FACTS.....................................................................................................3 

 

STANDARD OF REVIEW.............................................................................................................5 

 

SUMMARY OF THE ARGUMENT..............................................................................................5 

 

ARGUMENT...................................................................................................................................8 

 

I. BONHOMME IS NOT A PROPER PLAINTIFF IN THIS ACTION AS HE IS NOT 

THE REAL PARTY IN INTEREST AND LACKS ARTICLE III STANDING...............8 

 

A. Bonhomme is not the real party in interest because he has not shown a direct  

interest of his own, separate from the injury suffered by PMI......................................9 

 

B. Failure to join PMI in this action frustrates the purpose of Rule 17(a) because a 

subsequent action brought by PMI would compromise the res judicata protection 

owed to Maleau............................................................................................................11 

 

C. Bonhomme lacks Article III standing because the “injury in fact” is not fairly 

traceable to Maleau or redressable by a favorable ruling............................................12 

 

II. BONHOMME’S CITIZEN SUIT WAS PROPERLY BARRED AS HE IS FRENCH 

NATIONAL AND ONLY NATIONALS OF THE UNITED STATES CAN FILE  

§ 505(a) ACTIONS............................................................................................................14 

 

A. Bonhomme does not have a right to private action pursuant to the CWA because 

Congress expressly precluded foreign nationals from commencing citizen actions 

under § 505(a)..............................................................................................................14 

 

B. Bonhomme cannot rely solely on the language in § 505(g) and § 502(5) because 

legislative intent is controlling where it can resolve any issue related to statutory 

interpretation................................................................................................................16 

 

III. MALEAU’S OVERBURDEN PILES ARE NOT “POINT SOURCES” UNDER  

§ 502(12) AND (14) AS OVERBURDEN PILES ARE NOT “CONFINED AND 

DISCRETE CONVEYANCES.”.......................................................................................17 



 ii 

 

A. Maleau’s overburden piles cannot be regulated as “point sources” under the  

CWA because the plain definition of “point source” does not include unchanneled 

and uncollected discharges resulting from natural processes......................................18 

 

B. Congress’ definition of “point source” must receive deference as the language in  

§ 502(14) is unambiguous on its face..........................................................................20 

 

IV. DITCH C-1, A “POINT SOURCE” AND “WATER OF THE UNITED STATES,”  

IS SUBJECT TO CWA JURISDICTION UNDER RAPANOS AS IT HAS A 

“RELATIVELY PERMANENT” FLOW AND “SIGNIFICANT NEXUS” TO  

REEDY CREEK................................................................................................................22 

 

A. Ditch C-1 is jurisdictional under the CWA as it has a “relatively permanent” 

continuous surface connection to Reedy Creek...........................................................23 

 

B. Ditch C-1 is jurisdictional under the CWA as it has a “significant nexus” to Reedy 

Creek and Wildman Marsh..........................................................................................24 

 

C. Ditch C-1’s identification as both a “point source” and “water of the United  

States” has no bearing on whether it can be regulated under the CWA......................26 

 

V. REEDY CREEK IS SUBJECT TO JURISDICTION UNDER CONGRESS’ 

COMMERCE CLAUSE AUTHORITY AND AS TRIBUTARY TO WILDMAN 

MARSH.............................................................................................................................27 

 

A. Congress may regulate Reedy Creek through its Commerce Clause authority as it  

is an instrumentality of interstate commerce and bears a substantial relation to 

interstate commerce.....................................................................................................27 

 

B. Reedy Creek is jurisdictional under the CWA as it is a tributary of Wildman  

Marsh, a federally protected water body......................................................................30 

 

VI. BONHOMME IS THE “BUT-FOR” CAUSE OF THE CWA VIOLATION BECAUSE 

HE OWNS THE CULVERT RESPONSIBLE FOR DISCHARGING ARSENIC INTO 

REEDY CREEK................................................................................................................31 

 

A. Although Bonhomme did not add arsenic to Ditch C-1, his ownership and operation 

of the culvert was sufficient to satisfy the causation requirement of the CWA..........32 

 

B. Bonhomme is subject to the CWA’s strict liability standard because he discharged 

arsenic into Reedy Creek through his culvert..............................................................33 

 

CONCLUSION..............................................................................................................................34 

  



 iii 

TABLE OF AUTHORITIES 

  

United States Supreme Court 

 

Ashwander v. TVA,  

297 U.S. 288 (1936).................................................................................................................27 

 

Barnhart v. Peabody Coal Co.,  

537 U.S. 149 (2003).................................................................................................................21 

 

Gonzalez v. Raich,  

545 U.S. 1 (2005).....................................................................................................................28 

 

Kan. v. Colo.,  

533 U.S. 1 (2001).............................................................................................................8, 9, 10 

 

Lujan v. Defenders of Wildlife,  

504 U.S. 555 (1992).........................................................................................................8, 9, 12 

 

Middlesex Cnty. Sewerage Auth. v. Nat’l Sea Clammers Assoc.,  

453 U.S. 1 (1981)...............................................................................................................16, 17 

 

Rapanos v. United States,  

547 U.S. 715 (2006)..........................................................................................................passim 

 

Sierra Club v. Morton,  

405 U.S. 727 (1972).................................................................................................................15 

 

Solid Waste Agency N. Cook Cnty. v. United States Army Corps of Eng’rs,  

531 U.S. 159 (2001)...........................................................................................................17, 28 

 

Sorenson v. Sec’y of Treasury,  

475 U.S. 851 (1986).....................................................................................................14, 16, 17 

 

S. Fla. Water Mgmt. Dist. v. Miccosukee Tribe of Indians,  

541 U.S. 95 (2004).............................................................................................................31, 32 

 

TVA v. Hill,  

437 U.S. 153 (1978).................................................................................................................16 

 

United States v. Appalachian Power Co.,  

311 U.S. 377 (1940).................................................................................................................27 

 

United States v. Lopez, 

514 U.S. 549 (1995)...........................................................................................................27, 28 

 



 iv 

United States v. Morrison,  

529 U.S. 598 (2000).................................................................................................................28 

 

Wickard v. Filburn,  

317 U.S. 111 (1942).................................................................................................................28 

 

United States Courts of Appeal 

 

Adams v. Watson,  

10 F.3d 915 (1st Cir. 1993)......................................................................................................13 

 

Appalachian Power Co. v. Train,  

545 F.2d 1351 (4th Cir. 1976).....................................................................................18, 19, 20 

 

Black Warrior Riverkeeper, Inc. v. Cherokee Mining, LLC,  

548 F.3d 986 (11th Cir. 2008).................................................................................................15 

 

Celanese Corp. v. John Clark Indus.,  

214 F.2d 551 (5th Cir. 1954)...................................................................................................11 

 

Cordiano v. Metacon Gun Club, Inc.,  

575 F.3d 199 (2d Cir. 2009).....................................................................................................19 

 

Dague v. Burlington,  

935 F.2d 1343 (2d Cir. 1991)...................................................................................................32 

 

Dubuque Stone Prods. Co. v. Fred L. Grey Co.,  

356 F.2d 718 (8th Cir. 1966)...................................................................................................11 

 

Ecological Rights Found. v. Pac. Gas & Elec. Co., 

713 F.3d 502 (9th Cir. 2013).....................................................................................................5 

 

Farrell Constr. Co. v. Jefferson Parish, La., 

896 F.2d 136 (5th Cir. 1990)...............................................................................................8, 11 

 

Fla. Audubon Soc’y v. Bentsen,  

94 F.3d 658 (D.C. Cir. 1996)...................................................................................................13 

 

Greater Yellowstone Coal. v. Lewis,  

628 F.3d 1143 (9th Cir. 2010)...........................................................................................19, 21 

 

Hardy v. N.Y.C. Health & Hosps. Corp.,  

164 F.3d 789 (2d Cir. 1999).....................................................................................................20 

 

Heppner v. Alyeska Piperline Serv. Co.,  

665 F.2d 868 (9th Cir. 1981)...................................................................................................16 



 v 

Idaho Conservation League v. Mumma,  

956 F.2d 1508 (9th Cir. 1992).................................................................................................13 

 

Kardule v. City of Colombus,  

95 F.3d 1335 (6th Cir. 1996)...................................................................................................12 

 

Kauffman v. Drefus Fund, Inc.,  

434 F.2d 727 (3d Cir. 1970).....................................................................................................10 

 

Labovitz v. Wash. Times Corp.,  

172 F.3d 897 (D.C. Cir. 1999).........................................................................................8, 9, 10 

 

Montgomery Envtl. Coal. v. Costle,  

646 F.2d 568 (D.C. Cir. 1980).................................................................................................15 

 

N. Cal. River Watch v. City of Healdsburg,  

496 F.3d 993 (9th Cir. 2007).............................................................................................23, 25 

 

N. Cal. River Watch v. Wilcox,  

633 F.3d 766 (9th Cir. 2010)...................................................................................................23 

 

Precon Dev. Corp., Inc. v. United States Army Corps of Eng’rs,  

633 F.3d 278 (4th Cir. 2011)...................................................................................................25 

 

Sierra Club v. Abston Constr. Co., Inc.,  

620 F.2d 41 (5th Cir. 1980).........................................................................................20, 31, 33 

 

Sierra Club v. El Paso Gold Mines, Inc.,  

421 F.3d 1133 (10th Cir. 2005)...................................................................................19, 33, 35 

 

Sierra Club v. SCM Corp.,  

747 F.2d 99 (2d Cir. 1984).................................................................................................15, 16 

 

Trustees for Alaska v. EPA,  

749 F.2d 549 (9th Cir. 1984)...................................................................................................18 

 

United States v. Bailey,  

571 F.3d 791 (8th Cir. 2009)...................................................................................................23 

 

United States v. Cundiff,  

555 F.3d 200 (6th Cir. 2009).............................................................................................23, 24 

 

United States v. Donovan,  

661 F.3d 174 (3d Cir. 2011).....................................................................................................23 

 

 



 vi 

United States v. Earth Sciences, Inc.,  

599 F.2d 368 (10th Cir. 1979)..........................................................................................passim 

 

United States v. Gerke Excavating, Inc.,  

464 F.3d 723 (7th Cir. 2006)...................................................................................................23 

 

United States v. Johnson,  

467 F.3d 56 (1st Cir. 2006)......................................................................................................23 

 

United States v. King,  

660 F.3d 1071 (9th Cir. 2011).................................................................................................28 

 

United States v. Lucas,  

516 F.3d 316 (5th Cir. 2008)...................................................................................................23 

 

United States v. Plaza Health Labs., Inc.,  

3 F.3d 643 (2d Cir. 1993)........................................................................................................21 

 

United States v. Robison,  

505 F.3d 1208 (11th Cir. 2007).........................................................................................23, 25 

 

United States v. Volger,  

859 F.2d 638 (9th Cir. 1988)...................................................................................................30 

 

Vinci v. Waste Mgmt., Inc.,  

80 F.3d 1372 (9th Cir. 1996)...................................................................................................10 

 

Va. Elec. & Power Co. v. Westinghouse Elec. Corp.,  

485 F.2d 78 (4th Cir. 1973).......................................................................................................9 

 

Von Brimer v. Whirlpool,  

536 F.2d 838 (9th Cir. 1976)...................................................................................................10 

 

Zurich Ins. Co. v. Logitrans, Inc.,  

297 F.3d 528 (6th Cir. 2002)...................................................................................................12 

 

United States District Courts 

 

Alaska Cmty. Action on Toxics v. Aurora Energy Servs., LLC,  

2013 WL 1614436 (D. Alaska March 28, 2013).....................................................................18 

 

Ecological Rights Found. v. Pac. Gas & Elec. Co.,  

803 F. Supp. 2d 1056 (N.D. Cal. 2011)...................................................................................19 

 

Ga. v. City of E. Ridge,  

949 F. Supp. 1571 (N.D. Ga. 1996)...................................................................................33, 34 



 vii 

Nat’l Assoc. of Home Builders v. United States Army Corps of Eng’rs,  

699 F. Supp. 2d 209 (D.D.C. 2010).........................................................................................26 

 

United States v. Tyler,  

220 F. Supp. 386 (D.C.N.D. Ia. 1963).....................................................................................11 

 

United States v. Vierstra,  

803 F. Supp. 2d 1166 (D. Idaho 2011)....................................................................................26 

 

Yunis v. United States,  

118 F. Supp. 2d 1024 (C.D. Cal. 2000)...................................................................................27 

 

State Courts 

 

Blair v. Espeland,  

231 Minn. 444 (1950)..............................................................................................................11 

 

Constitutional Provisions 

 

U.S. Const. art. IV, § 3, cl. 2..........................................................................................................30 

 

U.S. Const. art. I, § 8, cl. 3.............................................................................................................27 

 

United States Code 

 

5 U.S.C. § 702................................................................................................................................15 

 

28 U.S.C. § 1291..............................................................................................................................1 

 

28 U.S.C. § 1331..............................................................................................................................1 

 

33 U.S.C. § 1251(a).................................................................................................................23, 24 

 

33 U.S.C. § 1251-1387....................................................................................................................1 

 

33 U.S.C. § 1311............................................................................................................................33 

 

33 U.S.C. § 1311(b)(1)(B).............................................................................................................32 

 

33 U.S.C. § 1362(5).......................................................................................................................14 

 

33 U.S.C. § 1362(7).......................................................................................................................22 

 

33 U.S.C. § 1362(12).....................................................................................................................32 

 

33 U.S.C. § 1362(14)...............................................................................................................17, 32 



 viii 

33 U.S.C. § 1365(a)...................................................................................................................1, 14 

 

33 U.S.C. § 1365(g).......................................................................................................................14 

 

Code of Federal Regulations 

 

33 C.F.R. § 328.3.........................................................................................................22, 27, 29, 30 

 

40 C.F.R. § 122.2....................................................................................................................passim 

 

40 C.F.R. § 122.21(b)..............................................................................................................31, 32 

 

Federal Register 

 

68 Fed. Reg. 60653........................................................................................................................19 

 

Federal Rules of Civil Procedure 

 

Fed. R. Civ. P. 17.......................................................................................................................8, 11 

 

Legislative History 

 

S. Conf. Rep. No. 1236, 92d Cong., 2d Sess. 146, reprinted in 1 S. Comm. on Pub. Works, 93d 

Cong., 1st Sess., A Legislative History of the Water Pollution Control Act Amendments of 

1972, (1973) (Sen. Muskie)..............................................................................................passim 

 

S. Rep. No. 92-414 (Oct. 28, 1971), reprinted in 1972 U.S.C.C.A.N. 3668.................................29 

 

Secondary Authorities 

 

EPA, Clean Water Act Jurisdiction following the Supreme Court’s Decision in Rapanos v. 

United States & Carabell v. United States, (Oct. 30, 2013, 9:01 AM), http://water. 

epa.gov/lawsregs/guidance/wetlands/upload/2008_12_3_wetlands_CWA_Jurisdiction_ 

Following_Rapanos120208.pdf...............................................................................................22 

 

EPA Office of Water, Nonpoint Source Guidance 3 (1987).........................................................18 

 

Robin K. Craig, The Clean Water Act and the Constitution (2d ed. 2009)...................................29 

 

 



 1 

JURISDICTIONAL STATEMENT 

Pursuant to § 505(a) of the Clean Water Act (CWA), 33 U.S.C. §§ 1251-1387, Appellant 

Jacques Bonhomme filed an action in the United States District Court for the District of Progress 

against Shifty Maleau for discharging arsenic into Ditch C-1, a “water of the United States.” 

Subject matter jurisdiction was proper before the district court as “district courts shall have 

original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the 

United States.” 28 U.S.C. § 1331. On July 23, 2012, the district court dismissed Bonhomme’s 

action against Maleau because he was not a proper plaintiff under Federal Rule of Civil 

Procedure 17(a), but added that if it was to hear the action it would find for Maleau on all issues, 

except Reedy Creek’s identification as a “water of the United States.” The district court also 

denied Bonhomme’s motion to dismiss the State of Progress’ cause of action against him 

because Progress’ claim was adequate. As the district court’s order was final, appellate 

jurisdiction is proper before this Court pursuant to 28 U.S.C. § 1291.  

STATEMENT OF ISSUES 

1. Whether Bonhomme is the real party in interest under Federal Rule of Civil Procedure 

17(a) to bring suit against Maleau for violating § 301(a) of the CWA. 

 

2. Whether Bonhomme, a French national, is a “citizen” who may bring suit against Maleau 

under § 505(a) of the CWA.  

 

3. Whether Maleau’s overburden piles are “point sources” under § 502(12) and (14) of the 

CWA. 

 

4. Whether Ditch C-1 is a “water of the United States” under § 502(7) and (12) of the CWA.  

 

5. Whether Reedy Creek is a “water of the United States” under § 502(7) and (12) of the 

CWA.  

 

6. Whether Bonhomme is the “but-for” cause of the CWA violation because the arsenic was 

added to Reedy Creek through his culvert.  

 

 



 2 

STATEMENT OF THE CASE 

 

This is an appeal from two final orders made by the District Court for the District of 

Progress on July 23, 2012. First, the district court dismissed Bonhomme’s citizen suit against 

Maleau for violating the CWA, reasoning that Bonhomme was not the real party in interest 

pursuant to Rule 17(a). (R. 10). Second, the district court denied Bonhomme’s motion to dismiss 

the State of Progress’ (Progress) action because Progress adequately stated a cause of action.   

(R. 10).  

After proper notice, Bonhomme filed a citizen suit under § 505(a) of the CWA seeking 

all available relief from Maleau for dumping mining waste adjacent to Ditch C-1 (the Ditch).   

(R. 4). After Bonhomme filed his suit, Progress filed a § 505(a) citizen suit against Bonhomme 

seeking injunctive relief requiring him to discontinue discharging arsenic from his culvert into 

Reedy Creek (the Creek). (R. 5). Maleau intervened as a matter of right in Progress’ action 

against Bonhomme pursuant to § 505(b)(1)(B). (R. 5). The district court granted Maleau and 

Progress’ motion to consolidate their case with Bonhomme’s case against Maleau. (R. 5). 

Bonhomme did not contest that motion. (R. 5). 

Upon receipt of several Rule 12(b)(6) motions, the district court held: (1) Bonhomme was 

not the real party in interest pursuant to Rule 17(a); (2) Bonhomme was not a “citizen” as 

defined by the CWA; (3) Maleau’s overburden piles were not “point sources”; (4) the Ditch was 

not a “water of the United States”; (5) the Creek was a “water of the United States”; and (6) 

Bonhomme was the “but-for” cause of the CWA violation because his culvert discharged arsenic 

into Reedy Creek.  (R. 2-3).  

Bonhomme filed a Notice of Appeal challenging the district court’s holding on all issues 

except the Creek’s designation as a “water of the United States.” (R. 1). Maleau filed a Notice of 
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Appeal challenging the court’s holding that the Creek was a “water of the United States.” (R. 2). 

Progress filed a Notice of Appeal challenging the court’s holding that the Ditch was not a “water 

of the United States.” (R. 2).  

STATEMENT OF THE FACTS 

Maleau’s Overburden Piles and Ditch C-1. Maleau owns a gold mining operation 

adjacent to Buena Vista River in Progress. (R. 5). He dumps the overburden from his mining 

operation into piles on his property in Lincoln County, Progress, which sits adjacent to Ditch C-1 

in Jefferson County, Progress. (R. 5). When it rains, the rainwater washes over and through the 

overburden piles, which causes arsenic to percolate through the piles eventually discharging into 

Ditch C-1. (R. 5). Ditch C-1 begins above Maleau’s property line and flows for three miles 

where it crosses Bonhomme’s property and empties into Reedy Creek through Bonhomme’s 

culvert. (R. 5). The Ditch is man-made and used for agricultural purposes. (R. 5). It is also 

composed of rainwater and flows throughout the year except during periods of drought which 

last from a few weeks to three months. (R. 5).  

Reedy Creek and Wildman Marsh. Reedy Creek is fifty miles long, beginning in the 

State of New Union and crossing into the State of Progress before ending in Wildman Marsh.  

(R. 5). The Creek flows year-round and is used by Bounty Plaza, a service area on Interstate 250, 

and abutting farmlands for agricultural and commercial purposes in interstate commerce. (R. 5). 

Much of the Marsh is contained within the Wildman National Wildlife Refuge, which is owned 

by the United States Fish and Wildlife Service, a federal entity. (R. 6). The Marsh serves as a 

stopover for millions of migratory ducks and waterfowl, which attract duck hunters from 

neighboring states and foreign countries. (R. 5-6). These hunters provide an estimated $25 

million to the local economy. (R. 6). 
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Bonhomme’s Claim. Bonhomme, a French national, owns a hunting lodge abutting the 

Marsh, which he primarily uses to host duck hunting parties for Precious Metals Incorporated 

(PMI), social friends, and acquaintances. (R. 6). PMI, for which Bonhomme is the president and 

largest shareholder, is a mining company in competition with Maleau. (R. 6). In this action, PMI 

funds Bonhomme’s legal expenses including the research that detected arsenic in the Ditch and 

in the Creek. (R. 6). 

Bonhomme alleges that Maleau’s overburden piles are responsible for the arsenic 

discharges into the Ditch, which traveled to the Creek and ended in the Marsh. (R. 6). Arsenic 

has been detected in significant concentrations just below Maleau’s overburden piles, in the 

Creek just below its connection to the Ditch, in lower levels throughout the “expansive” Marsh, 

and in three Blue-winged Teal in the Marsh. (R. 6). Bonhomme also alleges that the decrease in 

his annual hunting parties from eight to two is attributable to the arsenic detected in the Marsh. 

(R. 6). Maleau, however, alleges that the decrease in Bonhomme’s hunting parties is directly 

related to the declining economy, which is mirrored by PMI’s declining profits. (R. 6). Maleau 

also alleges that Bonhomme is the “but-for” cause of the CWA violation because the arsenic was 

discharged into the Creek through Bonhomme’s culvert. (R. 5). 

Judicial Notice. This Court takes judicial notice that the Attorney General of Progress 

openly discussed its intent to protect the waters of the State and one of the region’s largest 

employers, Maleau. (R. 6). According to the Attorney General, Bonhomme filed this citizen suit 

with the hopes of injuring Maleau’s ability to compete with PMI. (R. 6). It is also alleged that 

Bonhomme made several accusations against Maleau. First, he accused Maleau of being an 

unfair competitor because he made major contributions to the Attorney General’s election 

campaign in order to gain a competitive advantage. (R. 6). Second, he accused Maleau of 



 5 

artificially lowering his cost of production by averting environmental permit requirements.      

(R. 6). Third, Bonhomme accused Maleau of hiring illegal aliens, paying them minimum wage, 

and housing them in uninhabitable conditions. (R. 6-7). Last, he accused Maleau of intentionally 

placing his overburden piles next to Ditch C-1 in an effort to avoid violating water pollution 

requirements. (R. 7). Bonhomme provided no evidence to substantiate these accusations.  

STANDARD OF REVIEW 

The United States District Court for the District of Progress dismissed Bonhomme’s 

action against Maleau because he was not the real party in interest. The district court also denied 

his motion to dismiss Progress’ cause of action against him as Progress’ claim was adequate. 

This Court reviews district court dismissals de novo. Ecological Rights Found. v. Pac. Gas & 

Elec. Co., 713 F.3d 502, 507 (9th Cir. 2013). 

SUMMARY OF ARGUMENT 

The district court did not err in dismissing Bonhomme’s action because he was not the 

real party in interest under Rule 17(a). The court correctly determined that PMI was the real 

party in interest and Bonhomme was precluded from bringing an action solely on their behalf as 

Rule 17(a) does not permit actions to go forward where the real party in interest is not named in 

the action. Further, Rule 17(a)’s negative purpose would be frustrated by advancing 

Bonhomme’s action because PMI could bring a subsequent suit and compromise Maleau’s res 

judicata protection. Bonhomme also lacks Article III standing to file this action because his 

injury is not fairly traceable to Maleau or redressable by a favorable ruling. In order to establish 

traceability, the plaintiff must establish that its injury is not the independent result of a party not 

before the court. Here, Bonhomme’s allegation that he hosts fewer hunting parties due to the low 

levels of arsenic in the “expansive” Marsh is too attenuated in light of the connection between 



 6 

the general decline in the economy and the decline in PMI’s profits. Thus, Bonhomme’s request 

for all available relief from Maleau would not redress his injury as a favorable ruling against 

Maleau would not remedy the declining economy or provide PMI with additional hunting funds.  

The district court did not err in holding that Bonhomme was not a “citizen” within the 

meaning of § 505(a) of the CWA as it does not authorize foreign nationals to commence citizen 

suits. Bonhomme’s reliance on § 505(g)’s broad definition of “citizen” and § 502(5)’s over-

inclusive definition of “person” is misguided as both of those provisions are devoid of language 

referring to foreign nationals. Bonhomme’s argument is also foreclosed by the Supreme Court’s 

holding in TVA v. Hill, which instructed courts to defer to legislative history whenever they are 

seeking to interpret an ambiguous statute. Here, a review of the legislative history reveals that 

Congress, speaking through Senator Muskie, specifically sought to exclude foreign nationals 

from commencing citizen suits under § 505(a). This interpretation has also been supported by 

relevant case law.  

The district court did not err in holding that Maleau’s overburden piles were not “point 

sources.” A fair reading of the definition of “point source” reveals that Congress did not intend 

for the Environmental Protection Agency (EPA) or the United States Army Corps of Engineers 

(Corps) to regulate unchanneled or uncollected discharges that occur naturally through 

precipitation. Further, case law suggests that discharges caused by precipitation alone will not 

suffice absent some affirmative conduct on behalf of the polluter to channel the pollutants into a 

“water of the United States.” Here, the overburden piles discharged arsenic into Ditch C-1 solely 

by means of precipitation and by no affirmative conduct on behalf of Maleau. Therefore, 

Maleau’s overburden piles are beyond the jurisdiction of the CWA.  
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The district court erred in holding that Ditch C-1 was not a “water of the United States.” 

The term “waters of the United States” has been held by the Supreme Court in Rapanos to 

include waters that are navigable in the traditional sense or waters that have a “relatively 

permanent” continuous surface connection or “significant nexus” to traditionally navigable water 

(TNW). As the Ditch flows all but a few months per year and discharges arsenic into the Creek 

in significant concentrations, it satisfies both tests and can be regulated as a “water of the United 

States.” The Ditch can also be regulated in the aggregate with the Creek as the Ditch’s arsenic 

flows through the Creek and alters the chemical, physical, and biological integrity of Wildman 

Marsh, a “water of the United States” in its own right.  

The district court correctly held that Reedy Creek was a “water of the United States.” 

Pursuant to the Commerce Clause as discussed in Lopez, Congress may regulate the Creek as it 

is an instrumentality of interstate commerce and bears a substantial relation to interstate 

commerce in its use by Bounty Plaza and local farmers. In addition to the Commerce Clause, the 

Property Clause allows Congress to regulate any real property belonging to the United States. 

Because the Marsh is part of a refuge owned by the United States Fish and Wildlife Service, it is 

federal property subject to Congress’ Property Clause authority. Accordingly, Reedy Creek can 

also be regulated by Congress as a tributary of the Marsh given its “relatively permanent” flow 

and “significant nexus” to the Marsh.  

Last, the district court correctly held that Maleau was not the “but-for” cause of the CWA 

violation. Bonhomme’s contention that Maleau is the “but-for” cause of the CWA violation 

because his overburden piles discharged the arsenic into the Ditch is unpersuasive in light of the 

Supreme Court’s holding in Miccosukee Tribe of Indians. There, the Court held that Congress 

intended the term “point source” to include point sources that do not themselves generate 
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pollutants. Additionally, EPA’s permitting requirements require the operator or owner of the 

point source to obtain a permit, not the generator of the pollutant. Because Maleau’s overburden 

piles are not “point sources” within the meaning of the term, the only “point source” subject to 

regulation in this case is Bonhomme’s culvert, which makes Bonhomme the “but-for” cause of 

the CWA violation. The district court’s holding on this issue is further supported by the fact the 

CWA is a strict liability statute that does not contemplate intentionality.  

ARGUMENT 

 

I. BONHOMME IS NOT A PROPER PLAINTIFF IN THIS ACTION AS HE IS NOT 

THE REAL PARTY IN INTEREST AND LACKS ARTICLE III STANDING. 

 

Federal Rule of Civil Procedure 17(a) states that “[a]n action must be prosecuted in the 

name of the real party in interest. . . . [to] assure a defendant that a judgment will be final and 

that res judicata will protect it from having to twice defend an action, once against an ultimate 

beneficiary of a right and then against the actual holder of the substantive right.” Fed. R. Civ. P. 

17(a); Farrell Constr. Co. v. Jefferson Parish, La., 896 F.2d 136, 142 (5th Cir. 1990) (citing Fed. 

R. Civ. P. 17(a) Advisory Comm. Notes). A “real party in interest” is a plaintiff, who under 

substantive right, has shown a direct interest of its own and is not merely seeking recovery for 

the benefit of individuals who are the real parties in interest. Kan. v. Colo., 533 U.S. 1, 8 (2001). 

Shareholders, specifically, are not real parties in interest where they have not sustained a distinct 

injury apart from that suffered by the corporation or other shareholders. Labovitz v. Wash. Times 

Corp., 172 F.3d 897, 901 (D.C. Cir. 1999). Here, the lower court’s holding should be affirmed as 

PMI is the real party in interest and a reversal of the lower court’s holding on this issue would 

compromise Maleau’s res judicata protection. 

Additionally, Bonhomme’s action should be dismissed because he lacks Article III 

standing. To satisfy standing, Bonhomme must, at a minimum, establish that he sustained an 
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“injury in fact,” fairly traceable to Maleau, that is redressable by a favorable ruling. Lujan v. 

Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). Because a favorable ruling against Maleau 

would not resolve the declining economy or provide PMI with more funds to hunt, Bonhomme’s 

injury is not fairly traceable to Maleau or redressable by a favorable ruling. 

A. Bonhomme is not the real party in interest because he has not shown a direct interest 

of his own, separate from the injury suffered by PMI. 

 

“The meaning and object of the real party in interest principle embodied in Rule 17 is that 

the action must be brought by a person who possesses the right to enforce the claim and who has 

a significant interest in the litigation.”
1
 Va. Elec. & Power Co. v. Westinghouse Elec. Corp., 485 

F.2d 78, 83 (4th Cir. 1973). More precisely, the plaintiff “must show a direct interest of its own 

and not merely seek recovery for the benefit of individuals who are the real parties in interest.” 

Kan., 533 U.S. at 8 (emphasis added). Shareholders, for example, are not real parties in interest 

where they lack a direct or independent injury separate from the corporation or other individual 

shareholders. Labovitz, 172 F.3d at 901.  

Bonhomme has not shown a direct interest of his own and cannot seek recovery solely for 

the benefit of PMI. In Kansas v. Colorado, a dispute between two states regarding the diversion 

of water from the Arkansas River, Colorado asserted that Kansas was not the real party in 

interest because it suffered no injury of its own and was solely asserting rights on behalf of its 

farmers. Kan., 533 U.S. at 8. In deciding whether Kansas was the real party in interest, the Court 

considered three factors: (1) complete control over the litigation since its inception; (2) right to 

control the disposition of recovered damages, unencumbered; and (3) whether Kansas was 

seeking recovery for more than one identifiable group. Id.  

                                                 
1
 The substantive right to be enforced under Rule 17(a) is derived from state law. Because the 

State of Progress is a fictional state, the state law analysis will be foregone. 
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Unlike Kansas, Bonhomme has not satisfied any of those factors. First, Bonhomme has 

not had complete control over the litigation since its inception. PMI conducted and paid for the 

sampling and analysis that supported Bonhomme’s allegations of arsenic contamination, and 

PMI is also paying for all of Bonhomme’s litigation fees associated with legal counsel and expert 

witnesses. (R. 7). Second, Bonhomme has not shown that he has the right to dispose of the 

potential recovered damages, unencumbered, or that he intends to provide any recovery to PMI 

who has shown a clear interest in this action. Kansas differs from Bonhomme in this respect 

because Kansas created a formula to ensure equitable disposal of the damages among all of the 

numerous injured parties. See Kan., 533 U.S. at 8-9. Third, Bonhomme has not shown that he is 

seeking recovery for more than one identifiable group, other than PMI. This deficiency is further 

exacerbated by the fact that Bonhomme does not reside at the property where the alleged injury 

occurred and only uses the property for hunting parties composed primarily of PMI associates, 

“social friends, and acquaintances.” (R. 7-8).  

In addition, Bonhomme cannot file an action on behalf of PMI as a shareholder because 

he has suffered no direct or independent harm. This principle is well settled in case law. See 

Labovitz, 172 F.3d at 901 (permitting recovery by individual shareholders for derivative claims 

is a form of “double counting” as shareholders do not suffer any injuries different from one 

another); Vinci v. Waste Mgmt., Inc., 80 F.3d 1372, 1375 (9th Cir. 1996) (shareholder cannot 

bring suit in his or her own name “even if he or she is the sole shareholder”) (emphasis added); 

Von Brimer v. Whirlpool, 536 F.2d 838, 846 (9th Cir. 1976) (shareholder must assert more than a 

personal economic injury); Kauffman v. Drefus Fund, Inc., 434 F.2d 727, 732 (3d Cir. 1970) 

(shareholders “experiencing no direct harm, possess no primary right to sue”). Thus, advancing 
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Bonhomme’s alleged derivative injury would be a form of “double counting” that would 

frustrate the negative purpose of Rule 17(a). 

B. Failure to join PMI in this action frustrates the purpose of Rule 17(a) because a 

subsequent action brought by PMI would compromise the res judicata protection 

owed to Maleau.  

 

The negative purpose of Rule 17(a) is to provide the defendant with a guarantee that the 

judgment will be final and that res judicata will protect it from having to defend an action, “once 

against the ultimate beneficiary of a right and then against the holder of the substantive right.” 

Farrell Constr., Co., 896 F.2d at 142 (citing Celanese Corp. v. John Clark Indus., 214 F.2d 551, 

556 (5th Cir. 1954); Fed. R. Civ. P. 17(a) Advisory Comm. Notes). In other words: 

If the judgment, if any, by the plaintiff will protect the defendant from future 

annoyance or loss, and where, as against the parties suing, the defendant can urge 

any defenses he could make against the real owner of the claim, then there is an 

end of the defendant’s concern as to the protection he is afforded by having the 

claim prosecuted by the real party in interest.  

 

Dubuque Stone Prods. Co. v. Fred L. Gray Co., 356 F.2d 718, 723 (8th Cir. 1966) (quoting Blair 

v. Espeland, 231 Minn. 444 (1950); United States v. Tyler, 220 F. Supp. 386, 395 (D.C.N.D. Ia. 

1963)).   

Aside from proper filing by the real party in interest, there are two ways in which the 

purpose of Rule 17(a) can avoid frustration, neither of which is met in the present case. The first 

occurs when the claim is dismissed and not appealed, preserving the defendant’s res judicata 

protection. See Farrell Constr., Co., 896 F.2d at 142 (dismissing a plaintiff’s negligence claim 

that was not appealed, thereby foreclosing any other potential party’s claims). The second occurs 

when the proper plaintiff is not named in the action because it forfeited its right to sue through 

assignment or transfer of that right. See Dubuque Stone Prods. Co., 356 F.2d at 723-24 (holding 
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that an unequivocal assignment and transfer of all potential future claims, demands or causes of 

action satisfied Rule 17(a)).  

Here, neither of those conditions is met. Unlike the negligence action in Farrell 

Construction Company, Bonhomme’s action was dismissed without prejudice and has been 

appealed. (R. 10). Further, PMI did not make an unequivocal assignment and transfer of any of 

its future claims, demands or causes of action against Maleau, which is inconsistent with the 

holding in Dubuque Stone Products Company. Hence, there is nothing preventing PMI from 

filing a subsequent action, providing Maleau with no finality to this claim and forcing him to 

twice defend against the same substantive right. For these reasons, this Court should affirm the 

lower court’s holding that Bonhomme is not the real party in interest.  

C. Bonhomme lacks Article III standing because the “injury in fact” is not fairly 

traceable to Maleau or redressable by a favorable ruling. 

 

The Rule 17(a) analysis differs from the Article III standing analysis and does not 

subsume it. Zurich Ins. Co. v. Logitrans, Inc., 297 F.3d 528, 531 (6th Cir. 2002) (holding “[t]he 

Federal Rules of Civil Procedure cannot expand subject matter jurisdiction of the federal courts 

beyond the limits of the U.S. Constitution”). Accordingly, Bonhomme’s action should be 

dismissed because he lacks Article III standing, despite the outcome of the Rule 17(a) analysis. 

To establish Article III standing, the plaintiff must satisfy three elements: 

First, the plaintiff must have suffered an ‘injury in fact’—an invasion of a legally 

protected interest which is (a) concrete and particularized, and (b) ‘actual or 

imminent, not ‘conjectural’ or ‘hypothetical.’’ Second, there must be a causal 

connection between the injury and the conduct complained of—the injury has to 

be ‘fairly ... trace[able] to the challenged action of the defendant, and not ... th[e] 

result [of] the independent action of some third party not before the court.’ Third, 

it must be ‘likely,’ as opposed to merely “speculative,” that the injury will be 

redressed by a ‘favorable decision.’ 
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Kardule v. City of Colombus, 95 F.3d 1335, 1346 (6th Cir. 1996) (quoting Lujan, 504 U.S. at 

560-61).  

Although Bonhomme’s alleged injury, fewer hunting parties, is not contested, 

Bonhomme still lacks standing as that injury is not fairly traceable to Maleau’s overburden piles 

or redressable by a favorable ruling. These components can be addressed together as they are 

both “alike in focusing on the question of causation.” Idaho Conservation League v. Mumma, 

956 F.2d 1508, 1517 (9th Cir. 1992) (citations omitted).  

Bonhomme’s injury is not fairly traceable to Maleau’s arsenic discharges because they 

are the independent result of “the general decline of the economy over the last few years, a 

decline mirrored by declining profits of PMI.” (R. 6). Using economic principles in standing 

analysis is well supported by case law. The Circuit Court for the District of Columbia, for 

example, held “[a]llegations founded on economic principles . . . are at least more akin to 

demonstrable facts than are predictions based only on speculation.” Fla. Audubon Soc. v. 

Bentsen, 94 F.3d 658, 683 (D.C. Cir. 1996) (citing Adams v. Watson, 10 F.3d 915, 923 (1st Cir. 

1993) (noting that economic predictions are routinely used in standing cases)). In Bentsen, the 

court held uncontroversial that the supply of a commodity will increase if the government 

subsidizes the cost of its production. Id. This economic logic directly applies here. 

In this case, the declining economy acts as the government subsidies did in Bentsen—

negatively affecting PMI’s profits, which in turn affects the amount of hunting parties PMI can 

fund. This causal link is more akin to demonstrable facts than the speculative link between 

Bonhomme’s injury and the arsenic detected in Wildman Marsh. This is especially true because 

the arsenic was only detected in three transient ducks and in low levels throughout the 

“expansive” Marsh. (R. 6). Consequently, Bonhomme’s request for all available relief against 
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Maleau will not redress his injury as a favorable ruling against Maleau will not resolve the 

declining economy or provide PMI with more money to hunt.  

II. BONHOMME’S CITIZEN SUIT WAS PROPERLY BARRED AS HE IS A 

FRENCH NATIONAL AND ONLY NATIONALS OF THE UNITED STATES CAN 

FILE § 505(a) ACTIONS.   

 

Section 505(a) of the CWA provides that “any citizen may commence a civil action on 

his own behalf . . . .” 33 U.S.C. § 1365(a). While the term “citizen” is broadly defined as “a 

person or persons having an interest which is or may be adversely affected,” a close reading of 

the legislative history reveals intent to restrict § 505(a) suits exclusively to citizens of the United 

States. 33 U.S.C. § 1365(g); 33 U.S.C. § 1362(5) (defining “person” as “an individual, 

corporation, partnership, association, State, municipality, commission, or political subdivision of 

a State, or any interstate body”); S. Conf. Rep. No. 1236, 92d Cong., 2d Sess. 146, reprinted in 1 

S. Comm. on Pub. Works, 93d Cong., 1st Sess., A Legislative History of the Water Pollution 

Control Act Amendments of 1972, (1973) (Sen. Muskie) [hereinafter Legislative History]. Where 

it can be shown through legislative history that Congress created a clear statutory mandate, 

courts are not free to speculate that Congress intended otherwise. Sorenson v. Sec’y of Treasury, 

475 U.S. 851, 859 (1986). Because the legislative history of § 505(a) indicates intent to exclude 

foreign nationals, Bonhomme’s action was properly barred by the lower court.  

A. Bonhomme does not have a right to private action pursuant to the CWA because 

Congress expressly precluded foreign nationals from commencing citizen actions 

under § 505(a). 

 

Section 505(g)’s broad definition of the term “citizen,” including the term “person” as 

defined in § 502(5), does not foreclose what legislatures intended when they created § 505(a). In 

fact, the broad language in the definition of “citizen” is simply Congress’ attempt to compromise 

on the standing requirements of § 505(a). Sierra Club v. SCM, Corp., 747 F.2d 99, 104-05 (2d 



 15 

Cir. 1984). In SCM, Corp., the court explained that Congress rejected the earlier House proposal 

that suggested restricting standing under § 505(a) to: (1) a citizen of the geographic area having a 

direct interest which is or may be affected and (2) any group of persons which has been actively 

engaged in the administrative process and has thereby shown a special interest in the geographic 

area in controversy. 747 F.2d at 105 (citations omitted). Instead, Congress adopted the broader 

language in § 505(g), which was based on the language in § 10 of the Administrative Procedure 

Act, 5 U.S.C. § 702, and the interpretation given to § 10 by the Court in Sierra Club v. Morton, 

405 U.S. 727 (1972). Id. To clarify this compromise, Senator Muskie stated: 

[E]very citizen of the United States has a legitimate and established interest in the 

use and quality of the navigable waters of the United States. Thus, I would 

presume that a citizen of the United States, regardless of residence, would have an 

interest as defined in this bill regardless of the location of the waterway and 

regardless of the issue involved.
2
 

 

Legislative History, at 221 (emphasis added). 

It is clear from these remarks that the term “citizen” means that a plaintiff does not have 

to be a resident of the state or area where the injury occurred, but it must be a citizen of the 

United States in order to properly bring suit under § 505(a). Senator Muskie’s remarks are 

consistent with the traditional meaning of the term “citizen” and have been widely adopted by 

case law. See SCM, Corp., 747 F.2d at 106 (holding that Sen. Muskie’s remarks on § 505(a) 

were controlling because they were consistent with the formal Committee Report); Montgomery 

Envtl. Coalition v. Costle, 646 F.2d 568, 576-77 (D.C. Cir. 1980) (basing its § 505(a) analysis on 

Sen. Muskie’s remarks); Black Warrior Riverkeeper, Inc. v. Cherokee Mining, LLC, 548 F.3d 

986, 990 (11th Cir. 2008) (stating, “we also recognize that Congress intended that these goals be 

accomplished by enlisting the resources and assistance of the federal and state governments and 

                                                 
2
 Sen. Muskie was the chairman of the Subcommittee on Air and Water Pollution. SCM, Corp., 

747 F.2d at 105.  
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private U.S. citizens, as the CWA provides enforcement authority to each of these three entities”) 

(emphasis added). Of these cases, Black Warrior Riverkeeper was perhaps the most significant 

as it suggested that restricting § 505(a) actions to United States citizens did not run counter to the 

purpose of the CWA. Therefore, preventing foreign nationals like Bonhomme from filing           

§ 505(a) actions has no bearing on whether the CWA is being effectively enforced.  

Accordingly, Bonhomme’s § 505(a) action was properly dismissed because he is not a 

citizen of the United States as required by Congress. See (R. 8). Even if this Court were inclined 

to advance Bonhomme’s action based solely on the broad language in § 505(g) and § 502(5), it 

would find little support in case law for doing so.  

B. Bonhomme cannot rely solely on the language in § 505(g) and § 502(5) because 

legislative intent is controlling where it can resolve any issue related to statutory 

interpretation. 

 

“When the meaning of statutory language is unclear, one must look to the legislative 

history.” Heppner v. Alyeska Pipeline Serv. Co., 665 F.2d 868, 871 (9th Cir. 1981) (citing TVA v. 

Hill, 437 U.S. 153, 184 (1978)). Where the legislative history makes clear a statutory mandate, 

courts are not free to speculate that Congress intended otherwise. Sorenson, 475 U.S. at 859. 

This principle is especially applicable when interpreting federal regulatory statutes that involve 

private rights of action, such as § 505(a). Middlesex Cnty. Sewerage Auth. v. Nat’l Sea Clammers 

Assoc., 453 U.S. 1, 13 (1981); see also SCM, Corp., 747 F.2d at 106 (stating that Sen. Muskie’s 

interpretation of § 505(a), through the Committee Report, was supported by the Supreme Court’s 

holding in Nat’l Sea Clammers).  

The statutory ambiguity in the present case involves § 505(a)’s use of the term “citizen,” 

which is defined in § 505(g) and § 502(5) by using language that is inconsistent with the 

traditional meaning of the term. Bonhomme seeks to give the term “citizen” no effect whatsoever 
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by requesting strict adherence to the language in § 505(g) and § 502(5), despite legislative 

history and the Sorenson Court’s prohibition of judicial speculation. (R. 8). Such an approach 

finds little support in case law, which has routinely deferred to legislative history and intent in 

resolving statutory ambiguities. See Sorenson, 475 U.S. at 859 (deferring to legislative intent to 

interpret a tax refund provision in the Social Security Act); Solid Waste Agency of N. Cook Cnty. 

v. United States Army Corps of Eng’rs, 531 U.S. 159, 171-74 (2001) (SWANCC) (rejecting an 

agency’s interpretation of the “Migratory Bird Rule” under § 404 of the CWA because it was 

inconsistent with Congress’ intent); Nat’l Sea Clammers, 453 U.S. at 13 (rejecting plaintiff’s 42 

U.S.C. § 1983 claim because Congress did not intend for that particular private right of action 

under § 505(a) of the CWA). Here, the appropriate position is that taken by the Supreme Court in 

SWANCC, which held “it is one thing to give a word limited effect and quite another to give it no 

effect [whatsoever].” 531 U.S. at 172. 

In light of the aforementioned precedent, this Court should defer to the legislative history 

of § 505(a) in resolving the conflict between § 505(g), § 502(5), and § 505(a). Particularly, this 

Court should focus on Senator Muskie’s remarks limiting the scope of § 505(a) to United States 

citizens and affirm the lower court’s holding that Bonhomme is not a “citizen” within the 

meaning of the term.  

III. MALEAU’S OVERBURDEN PILES ARE NOT “POINT SOURCES” UNDER           

§ 502(12) AND (14) AS OVERBURDEN PILES ARE NOT “CONFINED AND 

DISCRETE CONVEYANCES.”  

 

The CWA defines a “point source” as “any discernible, confined and discrete 

conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete 

fissure, container, rolling stock, concentrated animal feeding operation, or vessel or other 

floating craft from which pollutants are or may be discharged.” 33 U.S.C. § 1362(14). Although 
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the definition of “point source” is rather broad, “it does not include unchanneled and uncollected 

surface waters.” Appalachian Power Co. v. Train, 545 F.2d 1351, 1373 (4th Cir. 1976). 

Moreover, “point and nonpoint sources are not distinguished by the kind of pollution they create 

or by the activity causing the pollution, but rather by whether the pollution reaches the water 

through a confined, discrete conveyance.” Trustees for Alaska v. EPA, 749 F.2d 549, 558 (9th 

Cir. 1984). Maleau’s overburden piles, which emit arsenic through unchanneled and uncollected 

surface waters, are not “point sources” because they do not discharge pollutants through a 

discrete conveyance.  

It is clear from the language in § 502(14) that Congress did not intend for the EPA to 

regulate non-point source discharges. Appalachian Power Co., 545 F.2d at 1373. A close review 

of the responsibilities Congress delegated to the EPA under the CWA supports that proposition. 

As the CWA “does not define ‘nonpoint source’ pollution,” Congress allowed the EPA to 

establish “guidelines explaining that: ‘. . . nonpoint source pollution does not result from a 

discharge at a specific, single location (such as a single pipe) but generally results from land 

runoff, precipitation, [atmospheric deposition], or percolation.’” Alaska Cmty. Action on Toxics 

v. Aurora Energy Servs., LLC, 2013 WL 1614436 at *14 (D. Alaska Mar. 28, 2013) (quoting 

EPA Office of Water, Nonpoint Source Guidance 3 (1987)) (emphasis added). Because Maleau’s 

overburden piles do not fit within these guidelines, the EPA and Corps cannot regulate them as 

“point sources.”  

A. Maleau’s overburden piles cannot be regulated as “point sources” under the CWA 

because the plain definition of “point source” does not include unchanneled and 

uncollected discharges resulting from natural processes. 

 

Although the definition of “point source” can be interpreted rather broadly, “[b]road 

though this definition may be . . . it does not include unchanneled and uncollected surface 
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waters.” Appalachian Power Co., 545 F.2d at 1373. Moreover, an ordinary and natural 

occurrence such as “[g]roundwater seepage that travels through fractured rock” is “nonpoint 

source pollution, which is not subject to [National Pollutant Discharge Elimination System] 

permitting.” Sierra Club v. El Paso Gold Mines, Inc., 421 F.3d 1133, 1151 n.4 (10th Cir. 2005). 

Surface water runoff, as well, “which is neither collected nor channeled constitutes nonpoint 

source pollution and consequentially is not subject to the CWA permit requirement.” Cordiano v. 

Metacon Gun Club, Inc., 575 F.3d 199, 221 (2d Cir. 2009). This is precisely the type of runoff 

that Maleau experiences with his overburden piles.  

Several courts have directly addressed the issue of nonpoint source pollution occurring 

through natural processes. In Greater Yellowstone Coalition v. Lewis, the Ninth Circuit held that 

a mining facility’s “waste rock” pits were not “point sources” because seepage from the pits 

were not intentionally “collected or channeled.” 628 F.3d 1143, 1153 (9th Cir. 2010). Likewise, 

in Ecological Rights Foundation v. Pacific Gas and Electric Company, the court reasoned that 

utility poles emitting toxic pollutants into storm water runoff, which emptied into the San 

Francisco Bay, did not constitute “point sources” as the toxins reached the Bay “through natural 

means that are separate and distinct from the [p]oles.” 803 F. Supp. 2d 1056, 1063 (N.D. Cal. 

2011) aff'd, 713 F.3d 502 (9th Cir. 2013); see also Cordiano, 575 F.3d at 221 (holding that 

natural processes such as, “rainfall or snowmelt moving over and through the ground and 

carrying natural and human-made pollutants into . . . ground water . . .” constitute nonpoint 

sources) (quoting Nonpoint Source Program and Grants Guidelines for States and Territories, 68 

Fed. Reg. 60653, 60655 (2003)). The Fifth Circuit also weighed in on this matter, holding that 

“[s]imple erosion over the material surface, resulting in the discharge of water and other 

materials into navigable waters, does not constitute a point source discharge, absent some effort 
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to change the surface, to direct the waterflow or otherwise impede its progress,” as only “surface 

runoff collected or channeled by the operator constitutes a point source discharge.” Sierra Club 

v. Abston Constr. Co., Inc., 620 F.2d 41, 44-46 (5th Cir. 1980) (concluding that the mining 

overburden piles were only “point sources” because man-made sediment basins were constructed 

alongside the piles to aid them in collecting and channeling runoff) (emphasis added). These 

cases support the proposition that Maleau’s overburden piles should not be categorized as “point 

sources.”  

Here, the arsenic from Maleau’s overburden piles is not carried by a “confined and 

discrete conveyance” as it only reaches Ditch C-1 through the natural processes of precipitation 

and erosion. See (R. 5). Similar to El Paso Gold Mines, the arsenic in the present case travels 

through ground water seepage and, thus, is not subject to regulation by the EPA or Corps 

because natural seepage is a nonpoint source discharge. Further, there are no man-made 

geological features alongside the piles that were constructed by Maleau to aid the piles in 

collecting and channeling runoff as seen in Abston Construction Company. Absent some effort 

by Maleau to change the surface near the overburden piles and direct the flow of water, this 

Court should affirm the lower court’s holding that Maleau’s piles, alone, are not “point sources” 

within the meaning of § 502(14).  

B. Congress’ definition of “point source” must receive deference as the language in         

§ 502(14) is unambiguous on its face. 

 

Where the statutory language is unambiguous on its face, it is not necessary to look 

further than the language of the statute to guide its meaning. Hill, 437 U.S. at 184. The 

unambiguous language in § 502(14) indicates “Congress consciously distinguished between 

point source and nonpoint source discharges, giving EPA authority under the Act to regulate 

only the former.” Appalachian Power Co., 545 F.2d at 1373; see also Hardy v. N.Y.C. Health & 
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Hosps. Corp., 164 F.3d 789, 794 (2d Cir. 1999) (holding that “the mention of one thing implies 

the exclusion of the other”). Additionally, “[i]f every discharge involving humans were to be 

considered a ‘discharge from a point source,’ [sic] the statute's lengthy definition of ‘point 

source’ would have been unnecessary.” United States v. Plaza Health Labs., Inc., 3 F.3d 643, 

646 (2d Cir. 1993).  

This Court should look no further than the language in § 502(14) to guide its meaning. A 

fair reading of the definition of “point source” “evoke[s] images of physical structures and 

instrumentalities that systematically act as a means of conveying pollutants from an industrial 

source to navigable waterways.” Plaza Health Labs., Inc., 3 F.3d at 646. Thus, one can infer that 

Congress did not intend the EPA to regulate man-made structures or instrumentalities composed 

solely of soil, stone, and rock, and as they are not listed in the statute. “Congress intended ‘runoff 

caused primarily by rainfall around activities that employ or create pollutants’ to be a nonpoint 

source,” which are not subject to regulation under the CWA. Greater Yellowstone Coal., 628 

F.3d at 1152 (quoting United States v. Earth Sciences, Inc., 599 F.2d 368, 373 (10th Cir.1979)).  

Here, the arsenic from Maleau’s overburden piles traveled to Ditch C-1 in a manner not 

proscribed by Congress. In order to be read into the statute’s non-exhaustive list, Maleau’s 

overburden piles must go “hand-in-hand” with the terms listed, which they do not. See Barnhart 

v. Peabody Coal Co., 537 U.S. 149, 168 (2003) (holding that “items not mentioned were 

excluded by deliberate choice, not inadvertence”). Accordingly, this Court should affirm the 

lower court’s holding that Maleau’s overburden piles are beyond the jurisdictional reach of the 

CWA as they are not “point sources” as indicated in the term’s plain, unambiguous definition 

given by Congress.  
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IV. DITCH C-1, A “POINT SOURCE” AND “WATER OF THE UNITED STATES,” IS 

SUBJECT TO CWA JURISDICTION UNDER RAPANOS AS IT HAS A 

“RELATIVELY PERMANENT” FLOW AND A “SIGNIFICANT NEXUS” TO 

REEDY CREEK. 

 

Section 502(7) of the CWA defines “navigable waters” as “waters of the United States.” 

33 U.S.C. § 1362(7). In relevant part, the term “waters of the United States” has been broadly 

defined in EPA and Corps regulations as:  

(a) All waters which are currently used, were used in the past, or may be susceptible to 

use in interstate or foreign commerce . . .  

(b) All interstate waters, including interstate ‘wetlands.’  

(c) All other waters such as intrastate lakes, rivers, streams (including intermittent 

streams), mudflats, sandflats, ‘wetlands,’ sloughs, prairie potholes, wet meadows, 

playa lakes, or natural ponds the use, degradation, or destruction of which would 

affect or could affect interstate or foreign commerce including any such waters: 

(1) Which are or could be used by interstate or foreign travelers for recreational or 

other purposes . . . . 

 

40 C.F.R. § 122.2; 33 C.F.R. § 328.3. 

This broad interpretation of “waters of the United States” was questioned by the Supreme 

Court in Rapanos v. United States where the Court rendered a 4-1-4 split decision on the matter. 

547 U.S. 715 (2006). In an effort to clarify the Corps’ reach over non-traditional “waters of the 

United States,” the Court established two separate tests that should be applied by lower courts 

when deciding whether the Corps has jurisdiction over the “relevant waters.”
3
 The first test, 

authored by Justice Scalia, is called the “relatively permanent” test and focuses on the concerns 

of federal overregulation. Rapanos, 547 U.S. at 721-22. The second test, authored by Justice 

Kennedy, is called the “significant nexus” test and focuses on the purpose of the CWA as stated 

                                                 
3
 The post-Rapanos guidance issued by both the EPA and Corps in 2008 used the term “relevant 

waters” to describe the water to which the significant nexus test applies. See EPA, Clean Water 

Act Jurisdiction following the Supreme Court’s Decision in Rapanos v. United States & Carabell 

v. United States, (Oct. 30, 2013, 9:01 AM), http://water.epa.gov/lawsregs/guidance/wetlands/ 

upload/2008_12_3_wetlands_CWA_Jurisdiction_Following_Rapanos120208.pdf at 9 

[hereinafter Rapanos Guidance]. 
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in § 101(a). Id. at 759-60 (Kennedy, J., concurring) (citing 33 U.S.C. § 1251(a)). Although no 

court has exclusively applied Justice Scalia’s “relatively permanent” test, some have held that the 

Corps may exercise jurisdiction over “relevant waters” that meet either test established in 

Rapanos.
4
 Ditch C-1 satisfies both of these tests in its connection to Reedy Creek, a “water of the 

United States,” and is therefore subject to jurisdiction under the CWA.  

A. Ditch C-1 is jurisdictional under the CWA as it has a “relatively permanent” 

continuous surface connection to Reedy Creek. 

 

According to Justice Scalia, the Corps may exercise jurisdiction over “relevant waters” 

that are “relatively permanent” and have a continuous surface connection with TNW. Rapanos, 

547 U.S. at 739. The term “relatively permanent,” however, “does not necessarily exclude waters 

‘that might dry up in extraordinary circumstances such as drought’ or ‘seasonal rivers, which 

contain continuous flow during some months of the year but no flow during dry months.’” Id. at 

732 n.5. The “relatively permanent” test is only meant to exclude from the Corps’ authority 

“channels through which water flows intermittently or ephemerally, or channels that periodically 

provide drainage for rainfall.” Id. at 739. 

Ditch C-1 satisfies the “relatively permanent” prong of Justice Scalia’s test, despite the 

fact that it experiences periods of drought. In the Sixth Circuit, for example, the court held that 

the “relevant waters” were “relatively permanent” even though they did not flow for a few weeks 

                                                 
4
 See United States v. Johnson, 467 F.3d 56, 66 (1st Cir. 2006) (permitting either); United States 

v. Bailey, 571 F.3d 791, 798-99 (8th Cir. 2009) (permitting either); United States v. Lucas, 516 

F.3d 316, 326-27 (5th Cir.), cert. denied, 129 S. Ct. 116 (2008) (both test satisfied); United 

States v. Cundiff, 555 F.3d 200, 210-13 (6th Cir. 2009) (both test satisfied); N. Cal. River Watch 

v. City of Healdsburg, 496 F.3d 993, 999-1000 (9th Cir. 2007), cert. denied, 552 U.S. 1180 

(2008) (applying only Justice Kennedy’s test); United States v. Gerke Excavating, Inc., 464 F.3d 

723, 725 (7th Cir. 2006), cert. denied, 553 U.S. 810 (2007) (applying only Justice Kennedy’s 

test); United States v. Robison, 505 F.3d 1208 (11th Cir. 2007), cert. denied, 129 S. Ct. 630 

(2008) (holding only Justice Kennedy’s test applies to CWA jurisdiction); N. Cal. River Watch v. 

Wilcox, 633 F.3d 766, 781 (9th Cir. 2010) (applying only Justice Kennedy’s test); United States 

v. Donovan, 661 F.3d 174, 176 (3d Cir. 2011) (applying both). 
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out of the year. Cundiff, 555 F.3d at 211-12. Similarly, Ditch C-1 “contains running water except 

during dry annual periods of drought lasting from several weeks to three months.” (R. 5). That 

frequency of flow is consistent with both Justice Scalia’s concept of “relatively permanent” and 

the court’s interpretation of “relatively permanent” in Cundiff.  

The second prong related to surface connectivity is also met as the Ditch has the ability to 

cause a proportionate physical effect on Reedy Creek. The Cundiff court also supports this 

proposition. There, the court held “[a]lthough the term ‘continuous surface connection’ clearly 

requires surface flow, it does not mean that only perpetually flowing creeks satisfy the plurality’s 

test.” Cundiff, 555 F.3d at 212 (holding that normal precipitation established enough of a 

continuous surface connection). Essentially, the “relevant waters” need only have “some kind of 

dampness such that polluting a wetland would have a proportionate effect on the traditional 

waterway.” Id. Here, Ditch C-1 is comprised of “saturated soils” derived from rainwater runoff 

that has a proportionate effect on Reedy Creek as evidenced by the “significant concentrations” 

of arsenic detected in the Creek. (R. 5). Thus, both prongs of the plurality’s test have been met 

and this Court should hold that Ditch C-1 can be regulated under the CWA because it has a 

“relatively permanent” flow and continuous surface connection to Reedy Creek.  

B. Ditch C-1 is jurisdictional under the CWA as it has a “significant nexus” to Reedy 

Creek and Wildman Marsh. 

 

Unlike Justice Scalia’s “relatively permanent” test, which focuses on limiting the reach of 

federal regulation, Justice Kennedy’s “significant nexus” test focuses primarily on the objective 

of the CWA—to “restore and maintain the chemical, physical, and biological integrity of the 

Nation’s waters . . . .” Rapanos, 547 U.S. at 759 (Kennedy, J., concurring) (quoting 33 U.S.C.    

§ 1251(a)). To satisfy the “significant nexus” test, the “relevant water” must “either alone or in 

combination with similarly situated lands in the region, significantly affect the chemical, 
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physical, and biological integrity of other covered waters more readily understood as 

‘navigable.’” Id. at 779-80 (Kennedy, J., concurring) (emphasis added). Ditch C-1 satisfies the 

“significant nexus” test both in its independent connection to Reedy Creek and its aggregate 

connection to Wildman Marsh. 

The significant concentrations of arsenic detected in Reedy Creek are all that is needed to 

establish Ditch C-1’s “significant nexus.” The Ninth Circuit held squarely on an analogous 

connection in Healdsburg. In that case, a pond was deemed to have met the “significant nexus” 

test because its chloride discharges were detected in an adjacent, jurisdictional wetland. 

Healdsburg, 496 F.3d at 1000. Similarly, Ditch C-1’s arsenic discharges were detected in 

“significant concentrations” just below its connection with Reedy Creek. (R. 5). The arsenic 

operates in the same way as the chloride that changed the chemical, physical, and biological 

integrity of the wetland in Healdsburg, which is sufficient to establish its “significant nexus” to 

Reedy Creek. See Robison, 505 F.3d at 1223 (evidence of effect is sufficient).  

The Corps can also regulate the Ditch by aggregating it with Reedy Creek in their 

combined effect on Wildman Marsh, a federally protected water body.
5
 As stated by Justice 

Kennedy in Rapanos, cited by the Fourth Circuit in Precon Development Corporation, 

Incorporated v. United States Army Corps of Engineers, “relevant waters” that abut other 

“relevant waters” can be aggregated by the Corps to satisfy the “significant nexus” test. 633 F.3d 

278, 292 (4th Cir. 2011) (citing Rapanos, 547 U.S. at 759 (Kennedy, J., concurring)). In Precon, 

the court allowed the Corps to regulate two similarly situated, abutting wetlands to establish the 

“significant nexus” test. Id. Here, Ditch C-1 and Reedy Creek are similarly situated, abutting 

                                                 
5
 See Section V(b) discussing Congress’ jurisdiction over Wildman Marsh pursuant to the Property Clause. 
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“relevant waters” that have a “significant nexus” to the Marsh as evidenced by the presence of 

the Ditch’s arsenic detected just below the point where the Creek and the Marsh meet. (R. 6).  

Accordingly, this Court should hold that Ditch C-1 is subject to jurisdiction under the 

CWA as it satisfies both tests articulated in Rapanos. The Ditch’s identification as both a “point 

source” and a “water of the United States” has no bearing on this analysis. 

C. Ditch C-1’s identification as both a “point source” and a “water of the United States” 

has no bearing on whether it can be regulated under the CWA.  

 

Several courts have refuted the contention that a water body cannot be both a “point 

source” and a “water of the United States.” See Rapanos, 547 U.S. at 772 (Kennedy, J., 

concurring) (“nothing in the point-source definition requires an intermittent flow . . . . [a]s a 

result, even were the statute read to require continuity of flow for navigable waters, certain 

water-bodies could conceivably constitute both a point source and a water”); see also Nat'l Ass'n 

of Home Builders v. United States Army Corps of Eng’rs, 699 F. Supp. 2d 209, 216 (D.D.C. 

2010) vacated, 663 F.3d 470 (D.C. Cir. 2011) reversed on other grounds (holding that “the 

plurality opinion [in Rapanos] did not establish that the terms ‘point source’ and ‘navigable 

waters’ are always mutually exclusive; it merely recognized that most of the time they do not 

overlap”); United States v. Vierstra, 803 F. Supp. 2d 1166, 1173-74 (D. Idaho 2011) aff'd, 492  

F. App'x 738 (9th Cir. 2012) (“it would appear that a ditch or canal that otherwise falls within the 

definition of ‘waters of the United states,’ may, in certain circumstances and depending upon the 

discharge, also constitute a point source for a discharge into a different ‘water of the United 

States’”). Hence, Ditch C-1 can be a “point source” in one instance and a “water of the United 

States” in another.  
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V. REEDY CREEK IS SUBJECT TO JURISDICTION UNDER CONGRESS’ 

COMMERCE CLAUSE AUTHORITY AND AS A TRIBUTARY TO WILDMAN 

MARSH.  

 

As the EPA and Corps may regulate waters that are used in interstate commerce, 

interstate waters, and waters that could be used for recreation by interstate or foreign travelers 

under 40 C.F.R. § 122.2 and 33 C.F.R. § 328.3, Congress may also regulate “waters of the 

United States” under its Commerce Clause authority. See United States v. Appalachian Power 

Co., 311 U.S. 377, 407-09 (1940); U.S. Const. art. I, § 8, cl. 3. In United States v. Lopez, the 

Court held that Congress may regulate three categories of interstate commerce: (1) “channels of 

interstate commerce”; (2) “instrumentalities of interstate commerce”; and (3) “those activities 

having a substantial relation to interstate commerce.” 514 U.S. 549, 558-59 (1995). Although 

Reedy Creek can be regulated under any of these categories, the second and third are most 

applicable as the Creek is not currently being used as a channel of interstate commerce. 

In addition to the Commerce Clause, Reedy Creek can be regulated as a tributary to 

Wildman Marsh as the Marsh is a “water of the United States” under the Property Clause. “The 

term ‘property’ under the Property Clause has been defined to include ‘all other personal and real 

property rightfully belonging to the United States.’” Yunis v. United States, 118 F. Supp. 2d 

1024, 1031 (C.D. Cal. 2000) (citing Ashwander v. TVA, 297 U.S. 288, 331 (1936)). Because the 

United States Fish and Wildlife Service own the Marsh, the Creek can be regulated as its 

tributary since it satisfies both tests articulated in Rapanos. 

A. Congress may regulate Reedy Creek through its Commerce Clause authority as it is 

an instrumentality of interstate commerce and bears a substantial relation to interstate 

commerce. 

 

In the past, the Corps reached a broad range of “relevant waters” through the CWA using 

Congress’ Commerce Clause authority; however, the Rapanos Court restricted such broad 



 28 

interpretations of “waters of the United States” where “relevant waters” were not “relatively 

permanent” or significantly connected to TNW. See Earth Sciences, Inc., 599 F.2d at 375 

(holding “[i]t seems clear Congress intended to regulate discharges made into every creek, 

stream, river or body of water that in any way may affect interstate commerce”); but see 

Rapanos, 547 U.S. at 726-87 (reaffirming that Congress may not reach “nonnavigable, isolated, 

intrastate waters” unless they have a “relatively permanent” or “significant nexus” to TNW) 

(emphasis added). The Rapanos decision, however, does not preclude Congress from regulating 

interstate waters that are instrumentalities of interstate commerce or “things” having a 

substantial relation to interstate commerce, like Reedy Creek, as Lopez is still good law.  

According to Lopez, an instrumentality of interstate commerce is defined as any “person 

or thing[] in interstate commerce even though the threat may come only from intrastate 

activities.” Lopez, 514 U.S. at 558 (citing automobiles and airplanes as examples); see also 

Wickard v. Filburn, 317 U.S. 111, 128-29 (1942) (aggregating intrastate wheat); Gonzales v. 

Raich, 545 U.S. 1, 32-33 (2005) (marijuana); United States v. King, 660 F.3d 1071, 1080 (9th 

Cir. 2011) (drinking water). The “substantial relationship” analysis, however, is slightly more 

complex than the “instrumentalities” analysis. In an effort to simplify what constitutes a 

“substantial relationship,” which was not made completely clear in Lopez, the Court in United 

States v. Morrison discerned a four-part test: (1) does the Act regulate an economic activity;    

(2) does the Act contain an express jurisdictional element that would confine its scope to 

constitutional limits; (3) did Congress make “express findings regarding the effects of the 

regulated activity on interstate commerce”; and (4) was there a direct link between the regulated 

activity and interstate commerce. 529 U.S. 598, 611-13 (2000). Congress contemplated all four 

of these elements when it created the CWA.  
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First, the CWA regulates economic activities associated with construction or agricultural 

projects that involve dredging, filling, or draining wetlands. SWANCC, 531 U.S. at 193 (Stevens, 

J., dissenting) (“the discharge of fill material into the Nation’s waters is almost always 

undertaken for economic reasons”). Second, the Rapanos tests, EPA regulations, and Corps 

regulations establish the jurisdictional scope of “waters of the United States.” See Rapanos, 547 

U.S. at 726-87 (establishing the “relatively permanent” and “significant nexus” tests); 40 C.F.R. 

§ 122.2, 33 C.F.R. § 328.3 (“interstate waters”). Third, the legislative history of the CWA 

indicates that Congress made expressed findings, declaring, “pressures of population and 

economic growth upon the natural resources, as evidenced by reports of previously unobserved 

forms and kinds of water pollution, continue to increase.” Robin K. Craig, The Clean Water Act 

and the Constitution 146 (2d ed. 2009) (quoting S. Rep. No. 92-414 (Oct. 28, 1971), reprinted in 

1972 U.S.C.C.A.N. 3668, 3669). Last, there is a direct link between water pollution and 

interstate commerce as water pollution kills aquatic life that could be sold in interstate commerce 

and water pollution is often derived from facilities and businesses operating in commerce.         

Id. at 147.  

Here, Reedy Creek is interstate water, an instrumentality of interstate commerce, and 

bears a substantial relation to interstate commerce. The “interstate water” element is met as the 

Creek is fifty miles long, traveling from the State of New Union and crossing into the State of 

Progress before ending in Wildman Marsh. (R. 5). The “instrumentality” element is also met as 

the Creek is used three ways in interstate commerce: (1) as a water supply for Bounty Plaza, a 

service area selling gas and food located on a federally funded highway; (2) by farmers who 

divert water from its flow for agricultural purposes and sell their products in interstate 

commerce; and (3) as a tributary to Wildman Marsh, which generates $25 million per year in 
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revenue from interstate and foreign duck hunters. (R. 5-6); see also 40 C.F.R. § 122.2 (regulating 

waters “[w]hich are or could be used by interstate or foreign travelers for recreational or other 

purposes”). Last, Reedy Creek bears a substantial relation to interstate commerce because the 

arsenic it carries could adversely affect the interstate commerce occurring at the Plaza, farms, 

and the Marsh. Like the automobiles and airplanes cited in Lopez, wheat in Wickard, marijuana 

in Raich, and drinking water in King, Congress’ ability to regulate Reedy Creek is essential to its 

ability to regulate interstate commerce.  

B. Reedy Creek is jurisdictional under the CWA as it is a tributary of Wildman Marsh, a 

federally protected water body. 

 

Pursuant to the Property Clause, “Congress shall have Power to dispose of and make all 

needful Rules and Regulations respecting the Territory or other Property belonging to the United 

States . . . .” U.S. Const. art. IV, § 3, cl. 2; see also United States v. Vogler, 859 F.2d 638, 641 

(9th Cir. 1988) (holding a national federal reserve subject to regulation under the Property 

Clause). Therefore, Congress may regulate Wildman Marsh as a “water of the United States” 

because it is part of a refuge owned by the United States Fish and Wildlife Service, a federal 

entity. Jurisdiction over the Marsh also allows Congress to regulate its tributaries that meet the 

“relatively permanent” or “significant nexus” tests articulated in Rapanos. See Rapanos, 547 

U.S. at 726-87 (permitting CWA jurisdiction over tributaries of TNW); see also 40 C.F.R.          

§ 122.2, 33 C.F.R. § 328.3 (regulating “tributaries” of “waters of the United States”).  

Reedy Creek, as a tributary to Wildman Marsh, satisfies both the “relatively permanent” 

and “significant nexus” tests. As discussed in Section IV, the “relatively permanent” test requires 

that “relevant waters” have a relatively permanent flow and continuous surface connection with 

TNW. Rapanos, 547 U.S. at 739. Here, the Creek “maintains water flow throughout the year” 

that travels for fifty miles before ending in Wildman Marsh, a TNW pursuant to the Property 
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Clause. (R. 5). Thus, Justice Scalia’s test is met. Justice Kennedy’s “significant nexus” test 

requires that “relevant waters” have the ability to significantly affect the chemical, physical, and 

biological integrity of a TNW. Rapanos, 547 U.S. at 759 (Kennedy, J., concurring). Reedy Creek 

also satisfies this test as its arsenic, a well-known poison, has been detected throughout the 

Marsh and the court in Robison recognized that evidence of effect was sufficient. See (R. 6); 

Robison, 505 F.3d at 1223. For these reasons, this Court should affirm the lower court’s holding 

that Reedy Creek is a “water of the United States” subject to jurisdiction under the CWA.  

VI. BONHOMME IS THE “BUT-FOR” CAUSE OF THE CWA VIOLATION 

BECAUSE HE OWNS THE CULVERT RESPONSIBLE FOR DISCHARGING 

ARSENIC INTO REEDY CREEK. 

 

Bonhomme’s contention that Maleau is the “but-for” cause of the CWA violation is first 

foreclosed by the fact that Congress intended the term “point source” to include point sources 

that do not themselves generate pollutants. S. Fla. Water Mgmt. Dist. v. Miccosukee Tribe of 

Indians, 541 U.S. 95, 105 (2004). Therefore, the fact that Bonhomme did not generate the 

arsenic is of no consequence to the issue of liability under the CWA. Moreover, pursuant to EPA 

regulations, it is the operator of the point source’s duty to obtain a permit. 40 C.F.R. § 122.21(b). 

Here, that person is Bonhomme because he owns the culvert responsible for the arsenic 

discharges.  

Bonhomme’s contention is also foreclosed by the fact that the Act was “written without 

regard to intentionality . . . making the person responsible for the discharge of any pollutant 

strictly liable.” Earth Sciences, Inc., 599 F.2d at 374. A person is “responsible” for a discharge 

whenever they are “reasonably likely to be the means by which pollutants are ultimately 

deposited into a navigable body of water.” Abston Constr. Co., 620 F.2d at 45 (emphasis added). 

Because Maleau’s overburden piles are not “point sources,” Bonhomme’s culvert is the only 
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jurisdictional means by which arsenic is ultimately discharged into a “water of the United 

States.” 

A. Although Bonhomme did not add arsenic to Ditch C-1, his ownership and operation 

of the culvert was sufficient to satisfy the causation requirement of the CWA. 

 

The causation requirement of the CWA can be met without regard for Bonhomme’s 

intent to discharge arsenic in Reedy Creek. A review of the statutory language and legislative 

intent and history helps explain this concept. Section 502(12) of the CWA defines “discharge of 

pollutants” as “any addition of any pollutant to navigable waters from any point source.” 33 

U.S.C. § 1362(12). A “point source” is a “discernible, confined, and discrete conveyance.” 33 

U.S.C. § 1362(14); see also Dague v. Burlington, 935 F.2d 1343, 1354-55 (2d Cir. 1991) 

(holding that culverts are well-known point sources). Congress’ definition of “point source” is 

critical to the causation analysis as it “makes plain that a point source need not be the original 

source of the pollutant; it need only convey the pollutant to ‘navigable waters.’” Miccosukee 

Tribe of Indians, 541 U.S. at 105 (reasoning that pipes, ditches, tunnels, and conduits are all 

objects that do not themselves generate pollutants). Adding more support to the Court’s 

causation analysis in Miccosukee Tribe of Indians, one of the CWA’s primary goals is to provide 

a regulatory permitting scheme for municipal wastewater treatment plants—an entity that does 

not itself generate waste. Id. (citing 33 U.S.C. § 1311(b)(1)(B)). 

Bonhomme’s contention that he is not liable for the arsenic discharges because he did not 

add the arsenic to the culvert is unpersuasive as liability can be imposed without regard for who 

generated the pollutant. In Miccosukee Tribe of Indians, the Court was tasked with answering, 

“[w]hether the pumping of water by a state water management agency that adds nothing to the 

water being pumped constitutes an ‘addition’ of a pollutant ‘from’ a point source triggering the 

need for a [National Pollutant Discharge Elimination System] permit.” 541 U.S. at 104. In 
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answering that question, the Court reasoned that a person could be held liable for a CWA 

violation if they owned or operated a point source that discharged pollutants into navigable 

water, even if they did not add the pollutants themselves. Id. at 105. This proposition is 

supported by both EPA regulations and case law. See 40 C.F.R. § 122.21(b) (“[w]hen a facility 

or activity is owned by one person but is operated by another person, it is the operators duty to 

obtain a permit”); 40 C.F.R. § 122.2 (defining addition of a pollutant as “. . . discharges through 

pipes, sewers, or other conveyances owned by a . . . person which do not lead to a treatment 

works”); El Paso Gold Mines, 421 F.3d at 1143-44 (holding that the focus of the Act is on 

ownership of the point source, not the discharge-causing conduct).  

In the present case, Maleau’s overburden piles cannot be regulated because they are not 

“point sources” within the meaning of the term. This leaves Bonhomme’s culvert, which is 

responsible for the arsenic discharges into Reedy Creek. See (R. 9). Like the state water 

management agency in Miccosukee Tribe of Indians, Bonhomme’s mere operation and 

ownership of the culvert is sufficient to establish causation under the CWA. So long as the 

ownership of the point source can be proven, Bonhomme’s intent to discharge arsenic is 

immaterial to the liability analysis. The imposition of causation should not turn on his intent to 

discharge arsenic as the court in Earth Sciences, Incorporated held, “[t]he Act would be severely 

weakened if only intentional acts were proscribed.” 599 F.2d at 374. Rather, the analysis should 

turn on Bonhomme’s inaction that led to the CWA violation—his failure to acquire a permit for 

his culvert.  

B. Bonhomme is subject to the CWA’s strict liability standard because he discharged 

arsenic into Reedy Creek through his culvert.   

 

The CWA imposes strict liability on those who violate its permitting requirements. Earth 

Sciences, Inc., 599 F.2d at 374. A fair reading of § 301 reveals that the CWA intended to 
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regulate all effluent discharges beyond their limit, which originate from a “point source.” 33 

U.S.C. § 1311. Courts have interpreted § 301 to mean that the CWA imposes strict liability on 

individuals who are “reasonably likely to be the means by which pollutants are ultimately 

deposited into a navigable body of water.” Abston Constr. Co., 620 F.2d at 45; see also Ga. v. 

City of E. Ridge, 949 F. Supp. 1571, 1576 (N.D. Ga. 1996) (holding strictly liable a municipal 

sewage system where sewage overflowed onto land during heavy periods of rain). This strict 

liability standard is of critical importance to the CWA as “the legislative history is clear 

Congress intended strong regulatory enforcement.” Earth Sciences, Inc., 599 F.2d at 374.  

In the present case, Bonhomme is strictly liable under the CWA because he owns the 

culvert responsible for the arsenic discharges into Reedy Creek. See (R. 9). Like the municipal 

system in City of East Ridge, Bonhomme’s culvert was the means by which the arsenic was 

discharged into a “water of the United States.” “This is a case where if you own the leaky 

‘faucet,’ you are responsible for its ‘drips.’” El Paso Gold Mines, 421 F.3d at 1145. 

CONCLUSION 

 

PMI is the real party in interest, and Bonhomme is not a “citizen” under § 505(a) because 

he is a French national. Further, Maleau’s overburden piles are not “point sources” despite the 

natural processes that connect them to Ditch C-1; however, Ditch C-1 is a “water of the United 

States” in its connection to Reedy Creek. Reedy Creek is also a “water of the United States” 

pursuant to the Commerce Clause, Property Clause, and its connection to Wildman Marsh. Last, 

Bonhomme is the “but-for” cause of the CWA violation because he owns the culvert responsible 

for the arsenic discharges.  
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For these reasons, this Court should affirm all issues except the lower court’s holding that 

Ditch C-1 was not a “water of the United States.”  

 

Respectfully submitted, 

 

     /s/ Team 13   

Counsel for State of Progress 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


