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JURISDICTIONAL STATEMENT 

 This case involves an appeal from a judgment of the United States District Court for the 

District of Progress. (R. 1) The district court had proper subject matter jurisdiction over the case 

because the issues arise under the Clean Water Act (CWA), 33 U.S.C. §§ 1251 et seq, a law of 

the United States, and federal district courts have original jurisdiction over any civil action 

arising under the laws of the United States. 28 U.S.C. § 1331 (2006). The United States Court of 

Appeals for the Twelfth Circuit has proper jurisdiction to hear appeals from any final decision of 

the United States District Court for the District of Progress. 28 U.S.C. § 1291 (2006).  

STATEMENT OF THE ISSUES 

1. Whether Bonhomme is the real party in interest under Federal Rules of Civil Procedure    

17. 

  

2. Whether Bonhomme is a “citizen” and able to bring suit against Maleau under CWA §   

505. 33 U.S.C. § 1365. 

 

3. Whether Maleau’s mining waste piles are “point sources” under CWA § 502(12), (14),    

33 U.S.C. § 1362(12),(14). 

 

4. Whether Ditch C-1 is a “navigable water/water of the United States” under CWA   

§502(7), (12), 33 U.S.C. § 1362(7), (14). 

 

5. Whether Reedy Creek is a “navigable water/water of the United States” under CWA   

§502(7), (12), 33 U.S.C. § 1362(7), (14). 

 

6. Whether Bonhomme violates the CWA by adding arsenic to Reedy Creek through a   

culvert on his property even if Maleau is the but-for cause of the presence of arsenic in   

Ditch C-1.  

 

STATEMENT OF THE CASE 

 This case is on appeal from the United States District Court for the District of Progress. 

After providing proper notice, Jacques Bonhomme sued Shifty Maleau, under the citizen suit 

provision of the statute, for violating the Clean Water Act (CWA), 33 U.S.C §§ 1251-1387 

(2012). Bonhomme alleges that Maleu has piled gold mining overburden, waste rock, and dirt 
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adjacent to Ditch C-1. The configuration of the piles caused stormwater runoff from the piles to 

erode channels between the intersection of the piles and Ditch C-1, adding arsenic in the 

rainwater runoff to Ditch C-1 from those channels. Bonhomme also argues that Ditch C-1 

carries the arsenic through a culvert under his farm road where it discharges into Reedy Creek, 

an interstate, navigable water. After proper notice, the State of Progress filed a citizens suit 

against Bonhomme alleging that he violated the CWA by discharging arsenic from his culvert 

into Reedy Creek. Maleau intervened in Progress' action against Bonhomme under CWA § 

505(b)(1)(B). Progress and Maleau moved to consolidate their cases with Bonhomme, and 

Bonhomme did not object to this motion. The court granted the motion to consolidate, and the 

defendant in each suit filed motions to dismiss. The lower court held that Bonhomme is not a real 

party in interest, contrary to FRCP 17, because he is a front for Precious Metals International 

(PMI); Bonhomme is not a "citizen" entitled to file a citizen suit under the Clean Water Act 

(CWA) § 505, 33 U.S.C. § 1365, because he is a foreign national; Maleau's mining waste piles 

are not "point sources" under CWA § 502(12), (14), 33 U.S.C. § 1362 (12), (14), because the 

piles are not conveyances; Ditch C-1 is not a navigable water because it is a point source; and 

Bonhomme violated the CWA by allowing pollutants added by Maleau to flow into Reedy Creek 

through his culvert. Bonhomme had issue with all these rulings. Jacques Bonhomme and Shifty 

Maleau each filed a Notice of Appeal on July 23, 2012, in the State of Progress. Bonhomme has 

requested all the relief available under § 1365.  

STATEMENT OF THE FACTS 

Jacques Bonhomme is a French National. (R. 8) He is also the largest shareholder of 

Precious Metals International (PMI) with 3% of its shares and is seated on the Board of 

Directors. (R. 7) He owns a hunting lodge adjacent to Wildman Marsh in the State of Progress, 
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however, Bonhomme is not domiciled there. (R. 7) He uses it only for hunting parties, which are 

comprised primarily of PMI business clients and associates. (R. 7)  

Shifty Maleau operates an open pit gold mining and extraction operation in the State of 

Progress. (R. 5) Maleau trucks the overburden and slag from this operation and places it in piles 

adjacent to Ditch C-1 in Jefferson County, Progress. (R. 5) Rainwater runoff flows down the 

piles, percolates through them, and eventually discharges through channels eroded by gravity 

from the piles and into Ditch C-1. (R. 5) This rainwater leaches and carries arsenic from the piles 

to Ditch C-1. (R. 5) 

Ditch C-1 is a drainage ditch that is dug into saturated soils. (R. 5) Ditch C-1 begins 

before Maleau’s property line. (R. 5) It runs three miles through several properties, including 

Maleau’s, before it discharges through a culvert on Bonhomme’s property directly into Reedy 

Creek. (R. 5). Bonhomme’s culvert is underneath a farm road on his property. (R. 5) 

Reedy Creek is an interstate water that is approximately fifty miles long. (R. 5) It begins 

in the State of New Union where it is used as the water supply for a service area on Interstate 250 

(“I-250”) that sells gasoline and food to many interstate travelers. (R. 5) In both Progress and 

New Union, farmers divert the water from Reedy Creek for agricultural purposes, such as 

irrigation, for their lands adjacent to Reedy Creek. (R. 5) These agricultural products are sold in 

interstate commerce. (R. 5) Reedy Creek flows for several miles into the State of Progress before 

reaching Bonhomme’s property where it soon after culminates in Wildman Marsh. (R. 5) 

Wildman Marsh is an extensive wetland that is an essential stopover to over a million 

ducks and other waterfowl during their biannual migrations. (R. 5-6) Wildman Marsh attracts 

hunters from all around the nation and foreign countries. (R. 6) It is a major duck-hunting 

destination and is acknowledged to add over $25 million to the local economy from interstate 
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hunters. (R. 6) Bonhomme’s property fronts part of the wetlands and has been used in the past 

for his hunting parties with PMI. (R. 7) 

After a suspicion, Bonhomme brought his concerns to PMI and the corporation 

conducted tests of the water in Ditch C-1 both upstream and downstream of Maleau’s property 

line and water of Reedy Creek both upstream and downstream of Ditch C-1’s outflow into Reedy 

Creek. (R. 6) Arsenic is undetectable in Ditch C-1 upstream of Maleau’s property line, but is 

detectable in Ditch C-1 below Maleau’s property line. (R. 6) Arsenic is undetectable in Reedy 

Creek upstream of where Ditch C-1 discharges into Reedy Creek, but is detectable downstream 

of where Ditch C-1 discharges into Reedy Creek. (R. 6) 

It is alleged that Bonhomme filed suit against Maleau to injure his ability to compete with 

PMI. (R. 6) Maleau is one of the region’s largest employers and is in direct competition with 

PMI. (R. 7) Bonhomme accuses Maleau of being an unfair business competitor who lowered his 

cost of production by ignoring environmental protection requirements and placing his piles next 

to Ditch C-1 instead of the Buena Vista River. (R. 7-8) 

STANDARD OF REVIEW 

 When determining if a particular activity by a party violates the Clean Water Act (CWA), 

the question of law that is reviewed de novo. 5 U.S.C. § 706. See Wilson v. JOB, Inc., 958 F.2d 

653 (5th Cir. 1992). Under the categorization of a particular conviction as a violation for CWA 

purposes, this case will be reviewed de novo.  

SUMMARY OF THE ARGUMENT 

 The court should affirm the decision of the lower court stating that Bonhomme is not a 

real party in interest under FRCP 17, and therefore cannot bring suit against Maleau for violating 

§ 301(a) of the Clean Water Act.  As stated in Toll v. Pioneer Sample Book Co., even though a 
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person may be interested in a cause of action and entitled to recovery, they may not have the 

power of “a real party in interest to discharge the obligation sued upon and to control the action.” 

Due to the fact that Bonhomme was not paying for any of the testing of the soil, nor was he 

assigned any duties of PMI, he is merely a vehicle for PMI to bring action against Maleau.  

 The court affirm the lower court’s decision that Bonhomme, a French national, is not a 

citizen under CWA § 505, 33 U.S.C. 1365, and may not bring suit against Maleau. Rule § 

1365(g) governs the bringing of citizen suits under the CWA. In order for a non-resident to bring 

a case, the courts must have jurisdiction to officiate the case. The non-resident must have 

substantial contacts with the state as to not offend the traditional notions of fair play and 

substantial justice. Because Bonhomme does not have significant contacts with the State of 

Progress, the court cannot exercise jurisdiction and the case should be dismissed.  

 Reedy Creek and Ditch C-1 are navigable waters of the United States because of their 

close interconnectivity and drastic effects on interstate commerce. The Act defines “navigable 

waters” as the waters of the United States, including the territorial seas. Applying the significant 

nexus test set out in Rapanos, the evidence in the record and relevant case law demonstrates that 

both Reedy Creek and Ditch C-1 are in fact navigable waters of the United States.  

 This court should affirm the decision that Reedy Creek is a navigable water because 

Reedy Creek survives scrutiny under the first prong set forth in United States v. Lopez since it 

serves as a channel for interstate commerce. Under the EPA’s regulation, waters that are used for 

interstate commerce are protected under the Clean Water Act. 33 C.F.R. § 328.3(a)(1). Reedy 

Creek generates interstate commerce because it is used as a water source for many interstate 

travelers, as well as, agricultural irrigation for local farmers. Furthermore, Reedy Creek 

maintains a significant nexus with the Wildman Marsh wetlands, which add $25 million to 
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interstate commerce annually. The wetlands are home to millions of migratory birds, which bring 

many international hunters to Wildman Marsh every year. Thus, this court should adopt the 

migratory bird rule scrutinized in Solid Waste Agency of N. Cook Cnty. v. U.S. Army Corps of 

Eng’r, and find that the wetlands and Reedy Creek are protected under the Clean Water Act.  

 The court should reverse the decision of the court below and hold that Ditch C-1 is a 

navigable water of the United States because it is a tributary to Reedy Creek. Under 40 C.F.R. § 

122.2, tributaries fall within the protection of the Clean Water Act. As held in U.S. v. Deaton, 

ditches have been held to be navigable waters. Furthermore, similar to Treacy v. Newdunn 

Assoc., LLP, a manmade waterway is covered under the Act. Also, that fact that Ditch C-1 runs 

intermittently, as in United States v. Tex. Pipe Line Co., does not prevent it from protection 

under the Act. As stated in United States v. Ashland Oil and Transp. Co., the Clean Water Act is 

concerned with the pollution of tributaries as well as the pollution of navigable streams, and “it is 

incontestable that substantial pollution of one not only may but very probably will affect the 

other.” Thus, this court should find that Ditch C-1 is a navigable water of the United States.  

 The district court did not err when it held that Maleau’s mining waste piles are not “point 

sources.” Based on the plain language of the CWA, the mining waste piles, which are composed 

of overburden and slag, are not discernible, confined or discrete conveyances and do not fit any 

of the listed examples of point sources in the CWA. Furthermore, the piles are do not discretely 

collect, channel or discharge runoff.  

 The district court did not err when it held that Bonhomme violated the CWA when he 

added pollutants to Reedy Creek from his culvert even though he is not the but-for cause of the 

pollutants. A person does not have to be the but-for cause of the pollutants to violate the CWA 

because the CWA does not have a causation requirement. This is supported by the plain language 
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of the CWA. Moreover, many of the CWA’s provisions would conflict with a causation 

requirement. Furthermore, the regulating authority’s regulations also indicate that an owner of a 

discharge, and not the but-for cause of the pollutants, is liable under the CWA. A causation 

requirement would frustrate the purpose of the CWA. In addition, this Court should not 

give Chevron deference to the Water Transfer Rule because the plain language of the CWA is 

sufficiently unambiguous. 

ARGUMENT  

I. Bonhomme cannot bring suit because he is not a real party in interest.  

Bonhomme is not a real party in interest under the Federal Rules of Civil Procedure 

(FRCP) 17, and therefore cannot bring suit against Maleau for violating § 301(a) of the Clean 

Water Act (CWA). The Federal Rules of Civil Procedure state that a “real party” is the one who 

actually possesses the substantive right being asserted and has a legal right to enforce the claim. 

FED. R. CIV. P. 17. Rule 17(a) provides that “every action shall be prosecuted in the name of the 

real party in interest.” Under this rule, the only parties on whose behalf suits may be initiated are 

those persons whose interests will be materially affected by the final outcome. Id. This party 

must not merely have an interest in the result of the action, but be “in such command of the 

action as to be legally entitled to give a complete acquittal or discharge to the other party upon 

performance. Shohola Tp. Bd. Of Sup’rs v. Bishop, 421 A.2d 215 (Pa. Super. Ct. 1980). Often, a 

real party in interest is the person who is beneficially interested in the cause of action, however, 

it is not necessary that they are the person who is ultimately entitled to the benefit of any 

recovery obtained or is beneficially interested. Bush v. E. Unif. Co., 51 A.2d 731 (Pa. 1947). 

Even though a person may be interested in a cause of action and entitled to recovery, he may not 

have the power of “a real party in interest to discharge the obligation sued upon and to control 
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the action.” Toll v. Pioneer Sample Book Co., 94 A.2d 764 (Pa. 1953). The conclusion that a 

person is not a real party in interest is a decision that is not one controlled by the plaintiff 

regardless of whatever cause of action is in existence. Family Budget Plan, Inc. v. Ede, 9 Pa. D. 

& C.2d 724, 1957 (C.P. Bucks Cnty. 1957). However, this does not mean that they do not have 

the capacity to sue on a similar cause of action. Id. 

 In Bradbury v. Dennis, plaintiff-appellee, Dennis, entered into a partnership for the 

development of certain real estate in Colorado in which Dennis advanced all the partnership 

capital for. 310 F.2d 73, 74 (10th Cir. 1962). The partnership organized a Colorado corporation 

and assigned all of the partnership assets to it, as well as, assuming all of the partnership 

liabilities. Id. This included a debt to the appellant for advancements to the partnership. Id. Some 

payments were made by the partnership and some were made by the corporation. Id. After 

Dennis became the sole stockholder of the corporation, he executed an assignment, which 

granted him all claims and demands that the corporation might have had against the appellants. 

Id. At the time of the assignment, the corporation was “insolvent, but the plaintiff had paid or 

orally promised to pay a substantial part of the corporation’s indebtedness.” Bradbury, 310 F.2d 

at 74. Because Dennis was not the only one paying the indebtedness of the corporation, he was 

not the sole owner of the asserted cause and therefore, not the real party in interest. Id.  

 In contrast to the plaintiff in Bradbury, Bonhomme is not the sole shareholder in PMI. (R. 

7) Though Bonhomme is on the Board of Directors, he is not an assignee of the company. (R. 7) 

PMI owns five gold mines around the world; Bonhomme does not. (R. 7) Bonhomme did not 

personally pay for anything for the company, unlike the plaintiff in Dennis did when he gave the 

capital to advance the partnership. (R. 7) PMI, not Bonhomme, paid for the attorney and expert 
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witness fees when Bonhomme contended that there was arsenic in Reedy Creek and Wildman 

Marsh. (R. 7) Therefore, like to the plaintiff in Dennis, Bonhomme is not a real party in interest.  

 In Magida v. Cont’l Can Co., Magida, a stockholder of the Vulcan Detinning Co., sued 

for profits owed to the Vulcan Detinning Company from the sale of its common stock by 

Continental Canning Company. 231 F.2d 843, 848 (2d Cir. 1956). Continental Canning 

Company was the owner of more than 10 percent of Vulcan’s equity securities. Id. The court 

held that since the recovery was for the corporation, it was the real party in interest and that the 

stockholder, Magida, was but a “mere vehicle of recovery.” Id. at 848. The court also stated that 

“the action . . . is derivative in the sense that the corporation is the instrument, sometimes 

unwilling, for the effectuation of the statutory policy . . . .” Id. at 847.  

 Similarly to Magida, Bonhomme is a “vehicle of recovery” for PMI. This is evident in 

the usage of his lodge adjacent to Wildman Marsh. (R. 7) This lodge is only used for hunting 

parties composed primarily of business clients and associates of PMI. (R. 7-8) Also, due to the 

decrease in profits of PMI, the hunting parties have decreased, showing a direct correlation 

between the influence of PMI and the usage of Reedy Creek and Wildman Marsh. (R. 6) If 

Bonhomme resided at his lodge, even as a vacation home, it would be more plausible that he 

would be the real party in issue. However, since his only connection to the lodge is through PMI 

and for PMI events, PMI is the proper real party in this case. PMI is giving the directives to 

Bonhomme and therefore, can discharge obligations and control the actions of its shareholders. 

PMI is the “instrument for the effectuation of the statutory policy,” Magida, 231 F.2d at 847, 

which in this case is the Clean Water Act. Just because Bonhomme is the largest shareholder and 

the owner of the lodge does not make him the real party in interest, it merely makes him a 

vehicle for PMI.  



10 

 

II.  A foreign national is not considered to be a “citizen” and therefore cannot bring a 

 citizens suit.  

 

Bonhomme, a French national, is not a citizen under CWA § 505, 33 U.S.C. 1365, and 

may not bring suit against Maleau. 33 U.S.C. § 1365(g) governs the bringing of citizen suits 

under the CWA. By statutory definition, a suit of this type may be brought by a “person or 

persons having an interest which is or may be adversely affected.” 33 U.S.C. § 1365(g). Under 

the CWA, a citizen must prove that they have an interest and that that interest will be adversely 

affected. Id. Further, individuals or groups that bring citizen suits pursuant to the Clean Water 

Act are acting as private attorneys. Middlesex Cnty. Sewerage Auth. v. Nat’l Sea Clammers 

Ass’n, 453 U.S. 1, 16-17 n.27 (1981). The purpose of such a suit is to protect and advance the 

public's interest in pollution-free waterways, rather than to promote private interests. Id.  

Before a citizen suit can be brought, the court must have jurisdiction to officiate the case. 

When determining whether there is jurisdiction, the court examines a variety of factors including 

the exercise of personal jurisdiction over a nonresidential defendant. U.S. CONST. amend. V. 

Exercising personal jurisdiction over a nonresident defendant must comply with federal due 

process when the nonresident defendant has established minimum contacts with the forum state 

and the exercising of jurisdiction does not offend the traditional notion of fair play and 

substantial justice. Id. For claims arising under federal law, a court has personal jurisdiction over 

a foreign defendant who lacks sufficient contacts to satisfy the due process concerns of the long-

arm statute when the defendant has had sufficient contacts with the nation as a whole to justify 

the imposition of United States law. U.S. CONST. amend. XIV; FED. R. CIV. P. 4(k)(2). A party in 

this kind of case has to purposefully avail himself of the privilege of conducting activities within 

the forum state, thus invoking the benefits and protections of its laws. Id. In order to purposefully 

avail themselves, a defendant must have relevant, not unilateral activity by ways of a third party 
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or other person, have contacts with the forum state that are purposeful rather than random, and 

must be seeking some benefit, advantage, or profit by availing themselves for jurisdictional 

purposes. Id. 

In Helicopteros Nacionales de Columbia, S.A. v. Hall, Hall, a Peruvian national, bought 

helicopters, spare parts, and accessories totaling more than $4 million from a Texas company 

over a six-year period. 466 U.S. 408, 416-17 (1985). Hall also sent her prospective pilots, 

management, and maintenance to Texas for training. Id. The Supreme Court in this case held that 

Hall’s general business contacts with Texas were insufficient to support jurisdiction, even though 

Hall purchased equipment from a company in that state. Id. The court explained that the mere 

purchase of goods from a state, even at regular intervals and in substantial amounts, “was not 

enough to warrant the assertion of . . . jurisdiction over a non-resident on a cause of action 

unrelated to those purchases.” Id.; see Cent. Freight Lines Inc. v. APA Transp. Corp., 322 F.3d 

576, 581 (5th Cir. 2003) (finding that the court did not have jurisdiction even though the 

defendant routinely arranged and received shipments to and from Texas and regularly sent sales 

representatives to develop business, negotiate contracts, and service national accounts).  

Similarly to Helicopteros, Bonhomme has insufficient contacts with the State of 

Progress. Though he does own a lodge in Progress, the suit at hand is not regarding that home, or 

the purchase of that home. Since it is not his main domicile and is only used for PMI functions, 

his contacts with Progress are similar to the contacts Hall had with Texas. (R. 7) His hunting 

parties are not scheduled for specific dates and have decreased over the years. (R. 7) This shows 

that there is not systematic and continuous behavior as to lead one to believe he had established 

the minimum contacts required to exercise jurisdiction.  
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In Mylonakis v. M/T Georgios M., Mylonakis, a Greek national, was the Chief Engineer 

onboard the M/T Georgios M, a merchant vessel. 909 F. Supp.2d 691, 699 (S.D. Tex. 2012). At 

this time, Helford, a business entity that did not have a regular place of business in Texas, owned 

the ship. Id. Upon replacing another Chief Engineer at the Port of Texas, an investigation began 

to examine the alleged unlawful discharges of oily waste from the vessel. Id. at 700. Charges 

were brought against Mylonakis and his employer, STYGA. Id. The court in this case held that 

the merchant vessel owner, manager, and board members did not have sufficient systematic and 

continuous contacts with Texas because they were foreign entities that did not have business 

presence in Texas. Id. The court determined that the extent to which the claims arose out of the 

vessel’s calls to port in the United States were outside the control of the court and were isolated 

and sporadic in nature. Mylonakis, 909 F. Supp.2d at 703. Repeated contacts with forum 

residents by a foreign party may not constitute the systematic and substantial contacts required 

for finding jurisdiction and may not be reason to call a defendant solely on the random contacts 

or the unilateral activity of another person or third party. Id. at 706.  

Similarly, Bonhomme’s involvement in the hunting parties at the lodge was isolated and 

sporadic in nature. (R. 6) Though he had hunting parties more than once a year, the lodge was 

not his regular place of business and also does not constitute substantial and systematic contacts. 

(R. 6-7) His owning of the lodge does not constitute presence in Progress. 

 In J. McIntyre Machinery, Ltd., v. Nicastro, Nicastro’s hand was seriously injured while 

using a metal shearing machine made by J. McIntyre Machinery. 131 S. Ct. 2780, 2786 (2011). 

J. McIntyre, incorporated and operating out of England, asserted that New Jersey courts did not 

have jurisdiction over them. Id. J. McIntyre stated that the company, at no time, had marketed or 

shipped goods to New Jersey, where the accident took place. Id. The United States Supreme 
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Court stated that a court may subject “a defendant to judgment only when the defendant has 

sufficient contacts with the sovereign such that the maintenance of the suit does not offend 

‘traditional notions of fair play and substantial justice.” Id. Therefore, the court found that it was 

not constitutionally proper to exercise jurisdiction over J. McIntyre. Id. There are no court 

precedents that have found a single isolated instance, in this case a sale, was sufficient. J 

McIntyre, 131 S. Ct. at 2786. The facts in this case did not show a “regular flow” or “regular 

course” of sales in New Jersey and is there no sign of “something more” such as a “special state-

related design, advertising, advice, or marketing” that would warrant jurisdiction. Id.  

 Similar to J. McIntyre, Bonhomme does not have regular contacts with the State of 

Progress. Though he does attend hunting parties, they are not regular and they are not for his 

benefit. (R. 7-8) Bonhomme’s domicile is not in the State of Progress, and he does not visit the 

lodge seasonally as to show there was “something more” tying him to Progress. In J. McIntyre, 

the instance that would have permitted the exercise of jurisdiction was a sale of the product to 

the state of New Jersey. Id. Bonhomme’s only contact with the State of Progress was the lodge, 

therefore, anything directly related to the sale of his home would purposefully avail him in 

Progress. (R. 6) He does not regularly live in his lodge and only uses it for PMI parties, which 

are irregularly scheduled and declining in number. (R. 6) Without the hunting parties, it does not 

seem that Bonhomme would come to Progress at all showing that there are no systematic and 

sufficient instances that he purposefully availed himself in the state of Progress. Therefore, since 

his contacts are not regular, Bonhomme cannot bring suit due to lack of personal jurisdiction.  

III.  Both Reedy Creek and Ditch C-1 are navigable waters of the United States.  

 

 This court should find that Reedy Creek and Ditch C-1 are navigable waters of the United 

States because of their close interconnectivity and drastic effects on interstate commerce. 
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Throughout the last several decades many courts have debated the issue of what exactly qualifies 

as “navigable water” under the Clean Water Act (CWA). The Act defines “navigable waters” as 

the waters of the United States, including the territorial seas. 33 U.S.C. § 1362 (7). However, 

Congress chose to define the waters covered by the Act very broadly and therefore, the term 

“navigable” within the definition is of limited import. United States v. Riverside Bayview Homes, 

Inc., 474 U.S. 121, 133 (1985). Furthermore, because of the vagueness within the CWA’s 

definition, at times courts rely on the definition of “navigable waters” as defined by a regulation 

of a relevant administrative agency. The court chose to follow the Army Corps. of Engineer’s 

(Corps.) definition in United States v. Deaton, 332 F.3d 698, 704-05 (4th Cir. 2003), stating that 

it’s decision to do so “represents a proper exercise of power granted to Congress by the 

Constitution and delegated to the Corps.” Additionally, in Headwaters, Inc. v. Talent Irrigation 

Dist., 243 F.3d 526 (9th Cir. 2001) the court adopted the Environmental Protection Agency’s 

(EPA) much more detailed interpretation of “waters of the United States.” 

 The leading case on “navigable waters” comes from the Supreme Court’s decision in 

Rapanos v. United States, 547 U.S. 715 (2006). In a plurality opinion, the Supreme Court applied 

a “significant nexus” test and discussed several factors to consider when determining whether 

wetlands are waters of the United States. Id. at 717. Justice Scalia’s opinion holds that wetlands 

are waters of the United States if they are adjacent to a water of the United States and have a 

continuous surface connection with that water. Id. at 742. Justice Kennedy’s concurrence 

furthers this by adding a wetland is a water of the United States if it significantly affects 

chemical, physical, and biological integrity of waters more readily understood as navigable. Id. 

at 780 (Kennedy, J., concurring). If this Court applies the significant nexus test to the case at bar, 



15 

 

evidence in the record and relevant case law will demonstrate that both Reedy Creek and Ditch 

C-1 are in fact navigable waters of the United States.  

a. The lower court properly ruled that Reedy Creek is a navigable water of the 

United States because it is an interstate body of water that has a substantial 

effect on interstate commerce.  

 

 The framers of the Constitution laid out several enumerated powers for Congress.  The 

Commerce Clause falls under Article 1, Section 8, Clause 3 of the U.S. Constitution, and gives 

Congress the power “to regulate commerce with foreign nations, and among the several states, 

and with the Indian tribes.” U.S. CONST. art. I § 8, cl. 3. Courts have determined that the effect 

on interstate commerce is a major factor in determining if water is a “navigable water.” 

 The EPA’s definition of “waters of the United States” includes waters used in interstate 

commerce. 40 C.F.R. § 122.2. Additionally, the Corp’s definition of “waters of the United 

States” includes, among others, “waters which are currently used, or were used in the past, or 

may be susceptible to use in interstate or foreign commerce.” 33 C.F.R. § 328.3(a)(1). However, 

in Rapanos, the Supreme Court limited these definitions, ruling that in order for a waterway to 

fall within Commerce Clause jurisdiction, it must be within the first prong of its United States v. 

Lopez, 514 U.S. 549 (1995) decision, rather than the second or third prongs.  

 In Lopez, the Supreme Court identified three broad categories of activity that Congress 

may regulate in its commerce power. Id. at 558. First, Congress may regulate the use of the 

channels of interstate commerce. Id. Second, Congress may regulate and protect instrumentalities 

of interstate commerce, or persons or things in interstate commerce, even though the threat may 

come only from intrastate activities. Id. Lastly, Congress may regulate activities having a 

substantial relation to interstate commerce. Id. at 558-559. The Supreme Court further expands 

this power by stating, “the authority of Congress [is] to keep the channels of interstate commerce 

http://www.law.cornell.edu/constitution/constitution.articlei.html#section8
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free from immoral and injurious uses . . . .” Caminetti v. United States, 242 U.S. 470, 491 (1917) 

(quoted in Lopez, 514 U.S. at 558). Therefore, under Rapanos, Reedy Creek will only fall under 

federal jurisdiction if it is considered a channel of interstate commerce.  

 However, many courts have held that water does not need to be navigable in fact to be 

protected under the Act. United States v. Earth Sci., Inc., 599 F.2d 368, 375 (10th Cir. 1979). 

Congress’s intent was “to regulate discharges made into every creek, stream, river or body of 

water that in any way may affect interstate commerce…[and] some interstate impact… is all that 

is necessary under the Act.” Id. 

 Precedent exists to show that if a body of water is involved or used in interstate 

commerce, it will be deemed a navigable water under the CWA. The Tenth Circuit held a stream 

used for agricultural irrigation, with resulting agricultural products in interstate commerce, was a 

navigable water. Id. Additionally, to be considered navigable, it is not necessary that the body of 

water flows between state borders. Utah v. Marsh, 740 F.2d 799, 805 (10th Cir. 1984). A lake, 

located entirely in one state, was a navigable water because it was used by interstate travelers for 

recreational purposes and for irrigating crops sold in interstate commerce. Id.  

  Furthermore, when the lower court correctly held Reedy Creek was a navigable water, it 

simultaneously held the wetlands of Wildman Marsh were navigable waters as well. Aside from 

the fact that both the EPA and the Army Corp both include wetlands in their definitions of 

navigable waters, the wetlands in Wildman Marsh survive scrutiny under each of the tests set 

forth in Rapanos. This is important because while Reedy Creek generates interstate commerce on 

its own, its connections with the wetlands at Wildman Marsh drastically increase the effects on 

interstate commerce and thoroughly demonstrate the necessity to keep Reedy Creek clean and 

free from pollution. (R. 5) 
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 The effects on interstate commerce increase exponentially when considering the millions 

of ducks and other waterfowl that visit Wildman Marsh twice a year. (R. 5) Many courts have 

analyzed the “Migratory Bird Rule” which aims to protect waters of the United States that are 

used for annual migrations of millions of birds. 16 U.S.C. § 703-712. Congress is empowered 

under the Commerce Clause to regulate a state's discharge of dredged or fill material into lake 

located entirely within that state when the lake is a flyway for several species of migratory 

waterfowl protected under international treaties. Marsh, 740 F.2d at 799. Additionally, the Ninth 

Circuit held “[t]he commerce clause power, and thus the Clean Water Act, is broad enough to 

extend the Corps' jurisdiction to local waters which may provide habitat to migratory birds and 

endangered species.” Leslie Salt Co. v. United States, 896 F.2d 354, 360 (9th Cir. 1990). While 

birds in Leslie Salt Co. did visit the ponds at issue, “there was no showing that humans ever went 

to petitioner's property to hunt, trap, or observe migratory birds . . . [and] [t]here was no 

indication that petitioner's activities would harm any birds or affect the wildlife refuge.” Cargill, 

Inc. v. United States, 516 U.S. 955, 959 (1995). 

 It is true that the Migratory Bird Rule received scrutiny in the Supreme Court’s decision 

Solid Waste Agency of N. Cook Cnty. v. U.S. Army Corps of Eng’r, 531 U.S. 159 (2001) (finding 

that the Corps' rule extending the definition of “navigable waters” under CWA includes intrastate 

waters used as habitat by migratory birds exceeded authority granted to Corps under CWA). 

However, this was a plurality opinion and Justice Stevens dissented from the majority:  

[t]he power to regulate commerce among the several States necessarily and 

properly includes the power to preserve the natural resources that generate such 

commerce. Cf. Sporhase v. Nebraska ex rel. Douglas, 458 U.S. 941, 953 (1982) 

(holding water to be an “article of commerce”). Migratory birds, and the waters 

on which they rely, are such resources. Moreover, the protection of migratory 

birds is a well-established federal responsibility.  

 

Id. at 695-96 (Stevens, J., dissenting). 
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 As held in Earth Sci. Inc., 599 F.2d at 375, a body of water does not need to be navigable 

in fact to be considered a navigable water. Therefore, the fact that Reedy Creek has never been 

used for waterborne transportation is irrelevant in determining whether it is covered under the 

Act. (R. 9) Furthermore, as the record reflects, Reedy Creek an interstate water, flowing for 

about fifty miles before ending in Wildman Marsh. (R. 5) It generates commerce where it begins 

in the State of New Union. (R. 5) The water of Reedy Creek is used for the water supply for 

Bounty Plaza, a service area on I-250 that sells food and gasoline to many interstate travelers. (R. 

5) Much like the lake in Marsh, Reedy Creek is used by many interstate travelers; however it 

differs in two substantial ways. The lake in Marsh is used for recreational purposes and sits 

solely in one state, while Reedy Creek is used out of necessity for interstate travelers and spans 

across two states. (R. 5) The interstate nature of water pollution is the reason why Congress 

enacted water pollution control in the first place. See e.g., Act of Oct. 2, 1965, Pb. L. 89-234, 79 

Stat. 903; (R. 10). These differences demonstrate why Reedy Creek is worthy of federal 

protection under the CWA.  

 Assuming this Court affirms the decision that Reedy Creek is a navigable water, under 

Rapanos, the wetlands of Wildman Marsh must then be considered navigable waters as well. 

Under the test set forth in Rapanos by Justice Scalia, the facts in the record indicate that Reedy 

Creek maintains a significant surface connection with Wildman Marsh. (R. 5) The arsenic 

detected in Ditch C-1 is prevalent in high concentrations where Ditch C-1 and Reedy Creek 

meet. (R. 5) However, Reedy Creek flows for several more miles before reaching the wetlands, 

yet arsenic is also present in Wildman Marsh. (R. 5) This demonstrates that the condition of 

Reedy Creek greatly affects the condition of the wetlands, as the arsenic would not have reached 

Wildman Marsh if there was not a significant surface connection between the two bodies of 
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water. The wetlands also survive scrutiny under Justice Kennedy’s test set forth in Rapanos. 

Kennedy’s test is concerned with the chemical, physical and biological integrity as waters more 

readily understood as navigable. The lower court understood Reedy Creek to be a navigable 

water of the United States. (R. 5) Therefore, the presence of arsenic in both Reedy Creek and 

Wildman Marsh demonstrates a significant effect on the chemical, physical and biological 

integrity of the wetlands. This is consistent with Congress’s objective in enacting the CWA to 

“restore and maintain the chemical, physical, and biological integrity of the Nation's waters.” 33 

U.S.C. § 1251, and validates why Reedy Creek and Wildman Marsh warrant protection under the 

CWA.  

 Reedy Creek’s effect on the wetlands of Wildman Marsh is significant. While the Court 

should certainly be concerned with the integrity of the wetlands, it should also recognize the 

substantial effects that Wildman Marsh has on interstate commerce. As the record reflects, 

Wildman Marsh is essential to over a million ducks and other waterfowl during their twice 

annual migrations from the Arctic to the tropics and back. (R. 5-6) Due to this migration, 

Wildman Marsh and Reedy Creek fall under the first prong of the Lopez test and become a 

channel of interstate commerce. 

  As stated in Leslie Salt Co., Congress intended to extend jurisdiction over waters that 

provide habitats to migratory birds. 896 F.2d at 360. However, unlike the ponds in Leslie Salt 

Co., the dense populations of ducks attract hunters from all over the nation, including a few 

foreign countries, and is acknowledged to add over $25 million to the local economy. (R. 6) 

Since the presence of arsenic has been detected in Wildman Marsh, Bonhomme has had to 

decrease his hunting parties from eight a year to only two a year. (R. 6) This decrease alone is 

likely to have affected interstate commerce considerably. Notably, the Supreme Court rejected 
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the Migratory Bird Rule in Solid Waste Agency of N. Cook Cnty because the water in 

consideration was an isolated pond with no connections of any sort to an open body of water. 

531 U.S. at 172. However, the same cannot be said of Reedy Creek or Wildman Marsh, where 

the presence of arsenic in both waters clearly alludes to a connection between the two that 

deserves protection under the CWA.  

 To be consistent with Congress’s intent and “keep the channels of interstate commerce 

free from immoral and injurious uses”, this court should find Reedy Creek is a navigable water 

and affirm the decision of the court below.  

b. The lower court erred in ruling the Ditch C-1 is not a navigable water of the 

United States because it is a tributary of Reedy Creek and Wildman Marsh.  

 

 In order to maintain consistency with the overall purpose of the Clean Water Act, many 

courts have held tributaries of navigable waters are also protected under the Act. This is a 

reasonable interpretation because it would be difficult or impossible to prevent pollution of a 

navigable stream without preventing pollution of its tributaries, which are the origins of most of 

the water in the stream. (R. 10) The EPA includes tributaries in its definition of navigable waters 

of the United States. 40 C.F.R. § 122.2. Similarly, the Corps definition of navigable waters 

extends CWA jurisdiction to tributaries of navigable waters as well. 33 C.F.R. § 328(a)(5). A 

tributary is a stream flowing directly or indirectly into a river. Black’s Law Dictionary 777 (4
th

 

Pocket ed. 1996). In its natural state, Ditch C-1 is a tributary to Reedy Creek, a navigable water 

of the United States, and is therefore covered under the Act.  

 It has been well established waters do not need to be navigable in fact in order to be 

considered a “navigable water” of the United States. A stream has been held to be a “navigable 

water” despite the fact that the stream was not navigable in fact and was not used to transport 

goods or materials. Earth Sci., Inc., 599 F.2d at 368. 
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 Additionally, numerous courts have found ditches fall under the jurisdiction of the CWA. 

In U.S. v. Deaton, 332 F.3d 698, 702 (4
th

 Cir. 2003), the Fourth Circuit deferred to the Corps’ 

regulation and concluded that a roadside ditch, which drained into a culvert, was a tributary 

covered by the CWA. The court reasoned that, “[a]ny pollutant or fill material that degrades 

water quality in a tributary of navigable waters has the potential to move downstream and 

degrade the quality of the navigable waters themselves.” Id. at 707. Similarly, in United States v. 

Eidson, 108 F.3d 1336, 1343 (11
th

 Cir. 1997), the court found a drainage ditch used for oil 

recycling and wastewater disposal was covered under the CWA and stated that, “[t]o hold 

otherwise [would] allow polluters to contaminate this drainage system [and] would defeat the 

intent of Congress and jeopardize the health of our nation's waters.” 

 Moreover, the fact that a tributary is manmade is irrelevant. Treacy v. Newdunn Assoc., 

LLP, 344 F.3d 407, 417 (4th Cir. 2003). The discharge of a pollutant into a waterway generally 

has the same effect downstream whether the waterway is natural or manmade. Id. Furthermore, 

the tributary does not even need to maintain a continuous flow with a navigable water in order to 

be covered by the Act. United States v. Tex. Pipe Line Co., 611 F.2d 345, 347 (10th Cir. 1979). It 

makes no difference whether a stream was or was not, at the time of the spill, discharging water 

continuously into a river navigable in the traditional sense. Id. The Ninth Circuit held that it was 

irrelevant that at certain times waste gates were erected to prevent canals from exchanging water 

with the local streams and lakes. Headwaters, Inc. v. Talent Irrigation Dist., 243 F.3d 526, 534 

(9th Cir. 2001). The gates did not prevent the canals from being “waters of the United States” for 

which a permit was necessary because even tributaries that flow intermittently are “waters of the 

United States.” Id. 
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 Courts have found tributaries are navigable waters under the Act even where there was no 

evidence that the pollutant ever reached a traditionally navigable water. In United States v. 

Ashland Oil and Transp. Co., 504 F.2d 1317, 1329 (6th Cir. 1974), the court held “there is no 

threshold requirement to prove that, in fact, the [pollutant] reached and polluted the navigable 

river.” The Clean Water Act is concerned with the pollution of tributaries as well as the pollution 

of navigable streams, and “it is incontestable that substantial pollution of one not only may but 

very probably will affect the other.” Id. Though the water or the pollutant may be trivial in itself, 

is far from trivial when it is considered in connection with all the other, similarly slight and 

remote streams and creeks that contribute to the main waterways of the nation. United States v. 

Buday, 138 F. Supp. 2d 1282, 1293 (D. Mont. 2001). 

 As the record indicates, Ditch C-1 runs for three miles through several agricultural 

properties before it discharges through a culvert directly into Reedy Creek. (R. 5) Just as the 

stream in Earth Sci., Inc., it is immaterial that Ditch C-1 has never floated a boat and is not 

navigable in fact. (R. 9) Ditch C-1 is similar to the ditches in Deaton and Eidson because Ditch 

C-1 is also used for agricultural purposes and drains through a culvert at its end. (R. 5) Also, the 

source of pollution in these cases parallels Maleau’s piles of overburden in the case at bar. (R. 5) 

When it rains, the piles on Maleau’s property emit runoff contaminated with arsenic, a poison 

commonly associated with gold mining. (R. 6) Upstream from Maleau’s property, arsenic is 

undetectable in Ditch C-1. (R. 6) However, arsenic is present in high concentrations in Ditch C-1 

just below Maleau’s property. (R. 6) Given these facts, it logically follows that Ditch C-1 

becomes contaminated with arsenic as it flows through Maleau’s property, which contains piles 

of overburden from his gold mining operation. Furthermore, the water in Reedy Creek above 

Ditch C-1 is completely free of arsenic, while the water below the discharge of Ditch C-1 into 
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Reedy Creek is highly contaminated. (R. 6) This indicates that the presence of arsenic is not 

generated in Reedy Creek, but rather it is generated in Ditch C-1. Following the reasoning in 

Deaton, this court should find the downstream flow of Ditch C-1 leads to degradation in the 

quality of Ditch C-1, Reedy Creek and the wetlands of Wildman Marsh. This degradation is why 

Congress’s authority over non-navigable waters is essential to achieve its goal in protecting 

navigable waters of the United States.  

 Additionally, like the tributary in Treacy, Ditch C-1 is manmade as it was constructed in 

1913 by an association of landowners. (R. 5) Regardless of whether a tributary is manmade or 

natural, it still can have negative effects on the waters it is connected with. As indicated in Tex. 

Pipe Line Co. and Headwaters, Inc., a tributary’s connection with other waters does not need to 

be consistent. Therefore, the fact that Ditch C-1 lacks running water during annual periods of 

drought is irrelevant. (R. 5) What does matter is that when Ditch C-1 is flowing, it is carrying 

poison along with it and discharging that poison into Reedy Creek and eventually Wildman 

Marsh.  

 The facts of this case provide for a strong indication the pollution arises from Maleau’s 

piles and contaminates Ditch C-1, Reedy Creek and Wildman Marsh as it flows through 

Bonhomme’s culvert. (R. 6) Unlike the tributary in Ashland Oil and Transp. Co., where there 

was a lack of evidence that the pollutant even reached a navigable water, the record reflects that 

all three waters have been tested and proven to be contaminated with arsenic. (R. 6)  

 The courts have extended Congress’s authority to regulate ditches that are tributaries of 

navigable waters many times. Since the facts reveal a strong connection between Ditch C-1 and 

Reedy Creek, this Court should reverse the decision of the lower court and hold that Ditch C-1 is 

a navigable water of the United States protected under the CWA.  
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IV.  Maleau’s overburden piles are not a point source because the piles are not 

 discernible, confined and discrete conveyances that collect or channel runoff. 

 

 The district court found that Maleau’s overburden piles are not point sources because of 

the plain language of the statute, noting that none of the examples in the statute “remotely 

resemble a pile of dirt and stone.” (R. 9) The CWA defines point source as “any discernible, 

confined and discrete conveyance, including but not limited to any pipe, ditch, channel, tunnel, 

conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding operation, or 

vessel or other floating craft, from which pollutants are or may be discharged.” 33 U.S.C. § 

1362(14).  

 Courts should first turn to the statutory language when they interpret a section of a 

statute. Conn. Nat. Bank v. Germain, 503 U.S. 249, 254 (1992) (citation omitted). The statutory 

interpretation ends with this first analysis if the statute is unambiguous. Id. If the language is not 

plain, legislative history, judicial interpretations and interpretations by the enforcing agency may 

be helpful. United States v. Plaza Health Lab. Inc., 3 F.3d 643, 646 (2d Cir. 1993). 

 Maleau’s mining waste piles that consist of overburden and slag are not point sources 

because they are not a “discernible, confined and discrete conveyance . . . .” 33 U.S.C. § 

1362(14). Furthermore, Maleau’s piles do not fit any of the listed examples in the statute. The 

canon expressio unius est exclusio alterius teaches this court that the inclusion of certain things 

indicates the exclusion of others. Barnhart v. Peabody Coal Co., 537 U.S. 149, 168 (2003). This 

canon is persuasive when listed items are “members of an ‘associated group or series . . .’ ” such 

that there is justification for “the inference that items [that are] not mentioned were excluded by 

deliberate choice, not inadvertence.” Id. (quoting United States v. Vonn, 535 U.S. 55, 65 (2002)).  

 This Court can infer that piles of rock, overburden and slag were deliberately excluded 

from the definition of point source because they fit the definition of nonpoint source. “To be 
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sure, the [CWA] does generally contemplate that discharges be ‘channelized’ in order to fall 

within the EPA’s regulatory jurisdiction; that is why the term ‘point source’ is defined as 

‘discrete, discernible, conveyances.’” Waterkeeper Alliance, Inc. v. EPA, 399 F.3d 486, 510 (2d 

Cir. 2005); see also Envtl. Def. Ctr., Inc. v. EPA, 344 F.3d 832, 844 n.8 (9th Cir. 2003) (“Diffuse 

runoff, such as rainwater that is not channeled through a point source, is considered nonpoint 

source pollution and is not subject to federal regulation.”); Cordiano v. Metacon Gun Club, Inc., 

575 F.3d 199, 221 (2d Cir. 2009); Appalachian Power Co. v. Train, 545 F.2d 1351, 1373 (4th 

Cir. 1976) (“Broad though this definition [of point source] may be, we are of opinion that it does 

not include unchanneled and uncollected surface waters.”); Sierra Club v. Abston Constr. Co., 

Inc., 620 F.2d 41, 47 (5th Cir. 1980). This Court must be careful not to interpret “the phrase 

‘discernible, confined, and discrete conveyance’ . . . so broadly as to read the point source 

requirement out of the statute.” Cordiano, 575 F.3d at 219. 

 It is well established that point sources must discretely collect, channel or discharge 

runoff through a conveyance such as a pipe or another one of the examples that are listed in 33 

U.S.C. § 1362(14). Ecological Rights Found. v. Pac. Gas and Elec. Co., 713 F.3d 502, 508 (9th 

Cir. 2013) (observing that stormwater runoff is a nonpoint source if “it is allowed to run of 

naturally . . .” and is a point source only if it “is collected, channeled, and discharged through a 

system of ditches, culverts, channels, and similar conveyances . . . .”); Greater Yellowstone Coal. 

v. Lewis, 628 F.3d 1143, 1152 (9th Cir. 2010), as amended (Jan. 25, 2011) (“The text of [the 

CWA] and the case law are clear that some type of collection or channeling is required to 

classify an activity as a point source.”); Cordiano, 575 F.3d 199; Abston Constr. Co., Inc., 620 

F.2d at 47; Appalachian Power Co., 545 F.2d at 1373. 
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 Storm sewer systems are generally point sources because they are manmade structures 

that channel collected runoff. Envtl. Def. Ctr., Inc., 344 F.3d at 840; see also Robin Kundis 

Craig, Local or National? The Increasing Federalization of Nonpoint Source Pollution 

Regulation, 15 J. ENVTL. L. & LITIG. 179, 191 (2000). The Tenth Circuit found a system of 

sumps, ditches, hoses and pumps that were used at a gold leaching site as a drainage system to 

collect excess runoff and gold leachate was a point source that discharged pollutants when it 

failed and leaked or overflowed. United States v. Earth Sci., Inc., 599 F.2d 368, 374 (10th Cir. 

1980). 

 In contrast, utility poles that were treated with a wood preservative were not point 

sources in Ecological Rights Found, 713 F.3d at 505. Two utility companies owned and 

maintained utility poles that were treated with a wood preservative, which contained 

pentachlorophenol (“PCP”) and other chemicals. Id. at 504. The plaintiff in that case alleged that 

the rain that fell on and around the utility poles became contaminated with the wood preservative 

and was thereafter carried by stormwater runoff that was discharged by the poles to surrounding 

bays and other bodies of water. Id. at 508-09.  The court found that the utility poles were not 

point sources because the rainwater runoff that flowed down the poles and discharged the wood 

preservative to nearby waters were not discernible, confined, or discrete conveyances. Id. at 509. 

The court refused to allow “such allegations of generalized stormwater runoff to establish a 

‘point source’ discharge absent an allegation that the stormwater [was] discretely collected and 

conveyed to waters of the United States.” Id. 

 Furthermore, a source is not a “discernible, confined and discrete conveyance[,]” a point 

source, merely because it is identifiable. In Cordiano, the Second Circuit found there was 

insufficient evidence to find a man-made berm at a firing range was a point source because the 
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runoff was not collected or channeled by man even when rain and runoff that flowed over the 

berm carried lead to wetlands. 575 F.3d 199, 223 (2d Cir. 2008) (citing 40 CFR § 122.2). Even 

assuming the berm was an identifiable source from which lead pollution reaches jurisdictional 

wetlands . . . this is not enough to satisfy the CWA requirement of a point source discharge. Id. 

Otherwise, “a passerby who flings a candy wrapper into the Hudson River, or a urinating 

swimmer” would constitute point sources. Plaza Health Lab., 3 F.3d at 647. So too would 

“runoff due to the agricultural use of land adjoining a river,” Natural Res. Def. Council, Inc., 268 

F.3d at 94, or runoff of “salt from roads,” “oil from parking lots,” Plaza Health Lab., 3 F.3d at 

652 (Oakes, J., dissenting), or pollutants “from construction activities.” EPA Office of Water, 

Nonpoint Source Guidance 3 (1987). But these are paradigmatic examples of nonpoint source 

pollution. Id. at 224. 

 Maleau’s overburden piles are not a point source because they are not a “discernible, 

confined and discrete conveyance . . .” and do not collect or channel runoff. Like the berm in 

Cordiano, Maleau’s piles are not point sources merely because they are identifiable. Rainwater 

runoff may flow down or percolate through the overburden piles and thereby erode channels to 

Ditch C-1, but that runoff is not collected or channeled by man. (R. 5) In contrast to the runoff 

that was deliberately collected and channeled by the gold leaching site through a system of 

sumps and ditches in Earth Sci., Inc., the runoff from Maleau’s overburden piles is uncollected, 

unchanneled and flows directly into Ditch C-1. (R. 5)    

 The runoff in this case is more akin to a nonpoint source because of the natural runoff of 

the water. (R. 5) Maleau made no effort to collect or channel that runoff. (R. 5) Maleau’s spoil 

piles that allow arsenic to be carried away by rain are not a point source because they are the 

same as the utility poles that allowed wood preservative to be carried away by rain in Ecological 
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Rights Foundation. See Envtl. Def. Ctr, Inc., 344 F.3d at 841 n.8 (“Diffuse runoff, such as 

rainwater that is not channeled through a point source, is considered nonpoint source pollution 

and is not subject to federal regulation.”) 

 Point source suggests the end of a manmade system that conveys water or like 

substances. Froebel v. Meyer, 217 F.3d 928, 937 (7th Cir. 2000) (“The structure of the CWA's 

definition of ‘point source’ . . . connotes the terminal end of an artificial system for moving 

water, waste, or other materials.”); Plaza Health Lab., 3 F.3d at 646 (noting that the definition of 

point source “evoke[s] images of physical structures and instrumentalities that systematically act 

as a means of conveying pollutants from an industrial source to navigable waterways.”) 

 Maleau’s spoil piles are not the “terminal end of an artificial system for moving water, 

waste, or other materials . . .” or “structures or instrumentalities that systematically act as a 

means of conveying pollutants from an industrial source to navigable waterways.” See Frobel, 

217 F.3d at 937; Plaza Health Lab., 3 F.3d at 646. Therefore, Maleau’s overburden piles are not 

point sources as defined in the CWA. 

VI. Bonhomme violates the CWA by adding arsenic to Reedy Creek through a 

culvert on his property even if he is not the but-for cause of the pollutants. 

 

 The CWA provides “the discharge of any pollutant by any person shall be unlawful … ” 

except if that discharge is in compliance with a permit. 33 U.S.C. § 1311; see W. Va. Highlands 

Conservancy, Inc. v. Huffman, 625 F.3d 159, 167 (4th Cir. 2010) (stating that “the [CWA] 

categorically prohibits any discharge of a pollutant from a point source without a permit”). 

“Discharge of a pollutant” means “any addition of any pollutant to navigable waters from any 

point source.” 33 U.S.C. § 1362(12); see Rapanos v. United States, 547 U.S. 715, 723 (2006) 

(plurality opinion) (noting that the term “discharge of a pollutant” is “defined broadly”). 
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a. Bonhomme does not have to be the but-for cause of the pollutants because 

there is no causation requirement in the CWA. 

 

 There is no causation requirement in the CWA. Huffman, 625 F.3d at 167 (“First, and 

most importantly, there is simply no causation requirement in the [CWA].”) Based on the plain 

language of the CWA, the act prohibits “the discharge of any pollutant by any person.” 33 

U.S.C. § 1311(a)(emphasis added); see Consumer Prod. Safety Comm’n v. GTE Sylvania, Inc., 

447 U.S. 102, 108 (1980) (beginning statutory interpretation with an examination of the language 

of the statute). Under a plain reading of the Act, any person may violate the CWA “regardless of 

whether that ‘person’ was the root cause or merely the current superintendent of the discharge.” 

Huffman, 625 F.3d at 167. The CWA takes the point of view of the water, not the polluter. Id.  

 Bonhomme’s argument that a person must be the but-for cause of the pollutants would 

yield results that would conflict with the rest of the CWA. Statutory construction “is a holistic 

endeavor . . .” and a provision “is often clarified by the remainder of the statutory scheme . . .” 

because the appropriate interpretation “produces a substantive effect that is compatible with the 

rest of the law.” United Sav. Ass’n of Tex. v. Timbers of Inwood Forest Assoc., Ltd., 484 U.S. 

365, 371 (1988). “[A] causation approach would eliminate all accountability for states engaging 

in cleanup efforts, as they did not generate the pollution in the first place . . .” and “would allow 

for all manner of gamesmanship among polluters: so long as a mining company could argue it 

was not the root cause of pollution, it too would be free from permit requirements.” Huffman, 

625 F.3d at 168.  

 In addition, other sections of the Act demonstrate that the Act as a whole is not concerned 

with who the but-for cause of the pollutants is. For example, a point source only has to convey a 

pollutant; it does not have to be the original source of a pollutant. S. Fla. Water Mgmt. Dist. v. 

Miccosukee Tribe of Indians, 541 U.S. 95, 105 (2004) (“Miccosukee”) (citing 33 U.S.C. § 
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1362(14)). “The introduction of ‘point source’ into the statutory scheme to define ‘discharge’ 

and give context to ‘addition’ can only mean that [courts] look to whether the point source is 

actively adding pollutants to navigable waters. And if the point source is ‘discharging,’ the 

‘person’ who owns or operates the point source is liable under the Act.” Sierra Club v. El Paso 

Gold Mines, Inc., 421 F.3d 1133, 1145 (10th Cir. 2005).  

 Furthermore, the “liability and permitting sections of the Act focus on the point of the 

discharge, not the underlying conduct that led to the discharge.” El Paso Gold Mines, Inc., 421 

F.3d at 1143 (citing 33 U.S.C. § 1311(e)) (stating that effluent limitations established by this 

section “shall be applied to all point sources of discharge of pollutants”); 33 U.S.C. § 1342(a)(1) 

(stating the EPA may “issue a permit for discharge of any pollutant”); 33 U.S.C. § 1251(a)(3) 

(stating “it is the national policy that the discharge of toxic pollutants in toxic amounts be 

prohibited”). In addition, the CWA consistently refers to the responsibilities of the “owners and 

operators of a point source . . . .” Id. at 1143-44 (citing 33 U.S.C. § 1311(g)(2) (providing that 

“owner or operator of a point source” may apply for modification of permit requirements); 33 

U.S.C. § 1318(a) (stating that EPA shall require the “owner or operator of a point source” to 

establish and maintain records and perform other monitoring duties). 

 The EPA’s regulations provide further support to the view that the owner of the discharge 

is liable whether or not he first introduced the pollutants. Huffman, 625 F.3d at 167; El Paso 

Gold Mines, Inc., 421 F.3d at 1144 (reasoning that the definition in the regulation strengthens 

“the view that ownership of a point source will trigger liability . . .”). If a person had to be the 

but-for cause of the pollutants to violate the Act, the regulation would not define “discharge of a 

pollutant” to include “surface runoff which is collected or channeled by man” or “discharges 

through pipes, sewers, or other conveyances owned by a . . . person which do not lead to a 
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treatment works . . . .” 40 C.F.R. § 122.2. In addition, “any person who discharges or proposes to 

discharge pollutants or who owns or operates a ‘sludge-only facility’ . . . or a user of a privately 

owned treatment works . . .” is required to obtain a permit. 40 C.F.R. § 122.21(a)(1). Such 

definitions hold the owner of the discharge liable, not the creator of the pollutants.  

 The purpose of the Act would be frustrated if the Court were to accept Bonhomme’s 

argument. One of the primary goals of the Act is to require municipal wastewater treatment 

plants to obtain NPDES permits. Miccosukee, 541 U.S. at 105 (citing 33 U.S.C. 1311(b)(1)(B)). 

If a person, such as a municipal wastewater treatment plant, had to be the but-for cause of the 

pollutants, municipal wastewater treatment plants would not be subject to the Act’s restrictions. 

Id.; see 33 U.S.C. § 1362(5) (defining “person” to include a “State, municipality, commission, or 

political subdivision of a State, or any interstate body”). 

 In United States v. Law, a landowner and his company were held liable for discharging 

pollution even though they did not generate the pollutants. 979 F.2d 977, 978 (4th Cir. 1992). In 

that case, the court rejected the but-for causation argument that Bonhomme argues here. Id. at 

979 (rejecting the argument that “the CWA imposes liability only upon the generators of 

pollutants discharged into navigable waters of the Unites States, and not upon persons over 

whose property preexisting pollutants are passed along to flow finally into navigable waters”).  

 In addition, the CWA extends liability under sections 301(a) and 402 to passive 

landowners, like Bonhomme, for point source discharges occurring on their land. El Paso Gold 

Mines, Inc., 421 F.3d at 1143-44. Even if the term “addition” requires an affirmative act, that 

“requirement is satisfied by the contemporaneous introduction of polluted water . . .” from the 

defendant’s property, though a point source that is owned and maintained by the defendant, to a 

navigable water. Id. at 1144.   
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b. The EPA’s Water Transfers Rule should not apply because the plain 

language of the CWA is sufficiently clear as to “addition.” 

 

 The Water Transfers Rule is besieged with judicial skepticism. This Court should not 

adopt it because the CWA is not ambiguous as to addition. The Water Transfers Rule provides 

that a transfer of a pollutant from one navigable water to another navigable water is not an 

“addition . . . to navigable waters . . .” under 33 U.S.C. § 1362(12) unless the water transfer 

involves an “intervening industrial, municipal, or commercial use.” 40 C.F.R. § 122.3(i) (2011). 

This rule is based upon the unitary waters theory, or singular entity theory, which provides that 

all navigable waters are merely one navigable water. Therefore, under this theory, the only time a 

pollutant may be “added” to navigable waters is when the pollutant is first introduced to a 

navigable water. Moreover, a transfer of polluted water from one navigable water to a different 

navigable water is not a “discharge of a pollutant” because there is no “addition.” See 33 U.S.C. 

§ 1362(12) (defining “discharge of a pollutant” to mean “any addition of any pollutant to 

navigable waters from any point source”). 

 Many courts, including the Supreme Court of the United States, have historically 

expressed great skepticism towards the Waters Transfers Rule even before it was a formal EPA 

regulation. Despite the criticism that has plagued this rule, the Eleventh Circuit recently awarded 

it Chevron deference in Friends of Everglades v. S. Fla. Water Mgmt. Dist., 570 F.3d 1210, 

1227-28 (11th Cir. 2009), cert. denied, 131 S. Ct. 643 (2010). The court had to first find that the 

statute was ambiguous as to the term “addition” and then find that the EPA’s Water Transfers 

Rule was a reasonable interpretation among two or more alternatives for Chevron deference to 

apply. Id. at 1219. That court ultimately found that the CWA was ambiguous after rejecting both 

parties’ arguments and conducting its own review. Id. at 1227. It then found that both parties’ 

interpretations were reasonable ways to construe “addition.” Id. The plaintiffs construed addition 
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to mean any addition to any navigable water, while the defendants construed addition to be 

consistent with the Water Transfers Rule; any addition to navigable waters that was not a transfer 

from navigable waters. Id. The court found that it was legally obligated to adopt the EPA’s 

Water Transfers Rule because the Rule was a reasonable interpretation to an ambiguous statute. 

Id. at 1227 (citing Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 

837, 843 (1984)) 

 However, the court still expressed its reluctance to adopt this reading of addition by 

noting that the underlying unitary waters theory “has struck out in every court of appeals where it 

has come up to the plate[,]” “[e]ven the Supreme Court has called a strike or two . . .” and that an 

interpretation that is upheld under Chevron deference does not need to be the court’s preferred 

interpretation. Friends of Everglades, 570 F.3d at 1218, 1227-28; see also Miccosukee, 541 U.S. 

at 107 (noting that “several NPDES provisions might be read to suggest a view contrary to the 

unitary waters approach”). The Friends of Everglades court noted that the Supreme Court has 

not “called the theory out yet.” Friends of the Everglades, 570 F.3d at 1218. However, the only 

reason that the Supreme Court did not decide on the issue of the unitary waters theory in 

Miccosukee was because the parties had not raised the theory as an issue in the lower court 

proceedings. Miccosukee, 541 U.S. at 109. In any event, the Supreme Court did not allow this 

restriction to stop it from criticizing the unitary waters theory. Id. at 106-08.  

 The issue of whether the Water Transfers Rule should apply here is still unresolved 

because the Supreme Court denied certiorari for Friends of the Everglades in November 2010. 

131 S. Ct. 643 (2010) (denying writ of certiorari); see also Jon Harris Maurer, Exempting Water 

Transfers: Watering Down Clear Statutory Protections, 27 J. LAND USE & ENVTL. L. 383, 406 
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(2012) (observing that the Supreme Court’s denial of certiorari leaves “the enigma of ‘addition’ 

unsolved and the validity of the unitary waters-based EPA rule in question”). 

 Not only is this Court not required to afford Chevron deference to the Water Transfers 

Rule, it should not. “Addition” is not ambiguous and the courts analysis should end here. Conn. 

Nat. Bank, 503 U.S. at 253-54 (providing that “judicial inquiry is complete . . .” if the words of 

the statute are unambiguous (citation omitted)). 

 The Second Circuit has a long history of “reject[ing] the unitary water theory as 

inconsistent with the ordinary meaning of the word ‘addition.’ ” Catskill Mountains Chapter of 

Trout Unlimited, Inc. v. City of New York, 451 F.3d 77, 81 (2d Cir. 2006) (“Catskills II”); 

Catskill Mountains Chapter of Trout Unlimited, Inc. v. City of New York, 273 F.3d 481, 492 (2d 

Cir. 2001) (“Catskills I”) (using the plain language of the CWA to reject an argument where 

“pollutants would be ‘added’ only when they are introduced into navigable waters for the first 

time” (citing Dague v. City of Burlington, 935 F.2d 1343, 1354 (2d Cir. 1991) rev’d on other 

grounds, 505 U.S. 557 (1992)). Furthermore, the Second Circuit reasons that arguments based on 

the unitary waters theory, such as the Water Transfers Rule, “simply overlook [the CWA’s] plain 

language.” Catskills II, 451 F.3d at 84.  

Such a theory would mean that movement of water from one discrete water body 

to another would not be an addition even if it involved a transfer of water from a 

water body contaminated with myriad pollutants to a pristine water body 

containing few or no pollutants. Such an interpretation is inconsistent with the 

ordinary meaning of the word “addition.”  

 

Catskills I, 273 F.3d at 483.  

 

 The First Circuit is in accord with the Second Circuit. See Dubois, 102 F.3d at 1297. In 

Dubois, the court rejected an argument that the transfer of water from a river to an upstream 

pond was not an addition under the CWA. Id. That argument reasoned that those waters were all 
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part of “a singular entity, ‘the waters of the United States . . . .’ ” Id. The court rejected that 

argument and found that there was “no basis in law or fact for the . . . ‘singular entity’ theory.” 

Id. The singular entity theory in Dubois mirrors the Water Transfers Rule.  

 This Court should recognize the shortcomings of the Water Transfers Rule, like the First 

and Second Circuits have for the singular entity and the unitary waters theories based on the 

plain language of the CWA. 

CONCLUSION 

 This Court should hold that PMI, not Bonhomme, is the real party in interest in this case 

because PMI actually possesses the substantive right being asserted and has a legal right to 

enforce that claim. Bonhomme is not a citizen under the CWA. Therefore, he may not bring suit 

against Maleau because Bonhomme is a French national and does not sustain substantial 

systematic and continual contacts. Both Ditch C-1 and Reedy Creek are navigable waters of the 

United States as defined by the CWA and are therefore covered by the Clean Water Act. Reedy 

Creek is an interstate body of water that serves as a channel for interstate commerce. The district 

court erred when it held that Ditch C-1 is not a navigable water of the United States. Ditch C-1 is 

a navigable water of the United States because it is a tributary of Reedy Creek and Wildman 

Marsh wetlands. Maleau’s mining waste piles of overburden and slag are not point sources 

because they do not fit the statutory definition of point source. Bonhomme violated the CWA 

when he allowed pollutants to discharge out of his culvert and into Reedy Creek because the 

CWA does not have a causation requirement.  
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