
 1 

Team Number 34 
 

C.A. No. 13-01234 
 

IN THE UNITED STATES COURT OF APPEALS  
FOR THE TWELFTH CIRCUIT 

____________________________________________________________________ 
 

JACQUES BONHOMME, 
  Plaintiff-Appellant, Cross-Appellee, 
 
 v. 
 
SHIFTY MALEAU, 
  Defendant-Appellant, Cross-Appellee 
___________________________________________ 
 
STATE OF PROGRESS,  
  Plaintiff-Appellant, Cross-Appellee, 
 
and 
 
SHIFTY MALEAU, 
  Intervenor-Plaintiff-Appellant, Cross-Appellee, 
 
 v. 
 
JACQUES BONHOMME, 
  Defendant-Appellant, Cross-Appellee 
___________________________________________ 

 
ON APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT 

COURT FOR THE DISTRICT OF PROGRESS  
Nos. 155-CV-2012  165-CV-2013 

_______________________________________________________ 
 

Brief for Shifty Maleau,  
Intervenor-Plaintiff-Appellant, Cross-Appellee 

 
 
 
 
 
 



 2 

TABLE OF CONTENTS 
 

Table of Contents .................................................................................................................. 2 

Table of Authorities ............................................................................................................... 3 

Questions Presented ............................................................................................................... 6  

Standard of Review ............................................................................................................... 6 

Statement of the Case ............................................................................................................ 7 

       Statement of Facts .......................................................................................................... 7 

       Summary of Decision ..................................................................................................... 8 

       Summary of the Argument ............................................................................................. 9 

Argument ............................................................................................................................... 13 

I. THE DISTRICT COURT CORRECTLY CONCLUDED THAT BONHOMME IS NOT A 
“REAL PARTY IN INTEREST” UNDER RULE 17 OF THE FEDERAL RULES OF CIVIL 
PROCEDURE ....................................................................................................................... 13 
 
II. THE DISTRICT COURT CORRECTLY CONCLUDED THAT BONHOMME IS NOT A 
“CITIZEN” ENTITLED TO SUE UNDER THE CLEAN WATER ACT ........................... 17 
 
III. THE DISTRICT COURT PROPERLY RULED THAT MALEAU’S MINING PILES ARE 
NOT  “POINT SOURCES” UNDER CWA 502 (12)(14), 33 U.S.C. (12), (14), AND THE 
TRIAL COURT DID NOT ERR IN GRANTING THE MOTION TO DISMISS ON THIS 
ISSUE. ................................................................................................................................... 22 
 
IV. THE DISTRICT COURT PROPERLY RULED THAT DITCH C-1 IS NOT A 
“NAVIGABLE WATER/WATER OF THE UNITED STATES” UNDER 33 U.S.C.  § 502(7), 
(12), 33 U.S.C. § 1362(12), (14), AND THE TRIAL COURT DID NOT ERR IN GRANTING 
THE MOTION TO DISMISS ON THIS ISSUE. ................................................................. 25 
 
V. THE DISTRICT COURT IMPROPERLY RULED THAT REEDY CREEK IS A 
“NAVIGABLE WATER/WATER OF THE UNITED STATES” UNDER 33 U.S.C.  § 502(7), 
(12), 33 U.S.C. § 1362(12), (14), AND THE TRIAL COURT ERRED IN FINDING FOR 
BONHOMME ON THIS ISSUE. .......................................................................................... 30 
 
VI. THE DISTRICT COURT PROPERLY RULED THAT BONHOMME VIOLATES THE 
CLEAN WATER ACT BY ADDING ARSENIC TO REEDY CREEK THROUGH A 
CULVERT ON HIS PROPERTY, AND THE TRIAL COURT DID NOT ERR IN DENYING 
BONHOMME’S MOTION TO DISMISS ON THIS ISSUE ............................................... 34 
 
Conclusion ............................................................................................................................. 37 
 
 



 3 

 
TABLE OF AUTHORITIES 

 
Cases 
 
Appalachian Power Co. v. Train, 
545 F.2d 1351 (4th Cir. 1976) ............................................... 23 
 
Comfort Lake Ass’n, Inc. v. Dresel Contracting Inc.,  
138 F.3d 351 (8th Cir. 1998) ................................................. 17 
  
Consolidation Coal Co. v. Costle, 
604 F.2d 239 (4th Cir. 1979) ................................................. 23, 25 
 
Consumer Product Safety Comm’n v. GTE Sylvania, Inc.,  
447 U.S. 102 (2011) .............................................................. 18 
 
Dague v. Burlington,  
935 F.2d 1343 (2nd Cir. 1991) .............................................. 35, 36, 37 
 
Decker v. Northwest Envtl. Def. Ctr.,  
133 S. Ct. 1326 (2013) .......................................................... 23, 24 
 
Envtl. Conservation Org. v. City of Dallas,  
529 F.3d 519 (5th Cir. 2008) ................................................. 17  
 
Federal Communications Commission v. AT&T, Inc.,  
131 S. Ct. 1177 (2011) .......................................................... 20 
 
Garcia v. United States,  
469 U.S. 70 (1984) ................................................................ 18, 21 
 
Gwaltney of Smithfield, Ltd. v. Chesapeake Bay Found., Inc.,  
484 U.S. 49 (1987) ................................................................ 17 
 
Karr v. Hefner,  
475 F.3d 1192 (10th Cir. 2007) ............................................. 17 
 
McNeill v. United States,  
131 S. Ct. 2218 (2011) .......................................................... 20 
 
Miller v. Albright,  
523 U.S. 420 (1998) .............................................................. 19 
 
National Assn. of Home Builders v. U.S. Army Corps of Engineers,  
699 F.Supp.2d 209 (D. D.C. 2010) ........................................ 29 



 4 

 
Rapanos v. United States,  
547 U.S. 715 (2006) .............................................................. 10, 11, 27, 28, 29, 30, 34 
 
Rawoof v. Texor Petroleum Co., Inc.,  
521 F.3d 750 (7th Cir. 2008) ................................................. 15 
 
Solid Waste Agency of N. Cook County v. U.S. Army Corps of Engineers 
531 U.S. 159 (2001) .............................................................. 11, 12, 21, 26 
 
S. Fla. Water Mgmt. Dist. v. Miccosukee Tribe of Indians,  
541 U.S. 95 (2004) ................................................................ 36, 37 
 
Sierra Club v. Abston Constr. Co.,  
620 F.2d 41(5th Cir. 1980) .................................................... 22, 23 
 
Taylor v. Swirnow, 80 F.R.D. 79  
(D. Md. 1978) ........................................................................ 15 
 
Tansamerica Mort. Advisors, Inc. v. Lewis,  
444 U.S. 11 (1979) ................................................................ 18 
 
United HealthCare Corp. v. Am. Trade Ins. Co., Ltd.,  
88 F.3d 563 (8th Cir. 1996) ................................................... 13 
 
United States v. Cruikshank,  
92 U.S. 542 (1875) ................................................................ 19 
 
United States v. Ortiz,  
427 F.3d 1278 (10th Cir. 2005) ............................................. 35 
 
United States v. Riverside Bayview Homes, Inc.,  
474 U.S. 121 (1985) .............................................................. 11, 26, 28, 31, 34 
 
United States v. Turkette,  
452 U.S. 576 (1981) .............................................................. 18 
 
United States v. Vierstra,  
803 F.Supp.2d 1166 (D. Idaho 2011) .................................... 29 
 
United States v. Velsicol Chemical Corp.,  
438 F. Supp. 945 (W.D. Tenn. 1976) .................................... 35 
 
U.S. ex rel. Eisenstein v. City of New York, New York,  
556 U.S. 928, 935 (2009) ...................................................... 13, 14 
 



 5 

 
Va. Elec. & Power Co. v. Westinghouse Elec. Corp.,  
485 F.2d 78, 83 (1973) .......................................................... 13, 14 
 
Statutes, Rules, and Regulations 
 
33 U.S.C. § 1251(a) ............................................................... 11, 30, 33 
33 U.S.C. § 1311(a) ............................................................... 25, 35 
33 U.S.C. § 1342 ................................................................... 22, 24, 29, 35 
33 U.S.C. § 1362(5) ............................................................... 19 
33 U.S.C. § 1362(7) ............................................................... 26, 31, 36 
33 U.S.C. § 1362 (12) ............................................................ 11, 26, 29 
33 U.S.C. § 1362 (14) ............................................................ 27, 30, 35, 36 
33 U.S.C. §1365(a) ................................................................ 9, 14, 17 
33 U.S.C. §1365(g) ................................................................ 17, 19 
Clean Water Act, 33 U.S.C. §§ 1251-1387 (2006) ............... 14 
FED. R. CIV. P. 17 .................................................................. 13, 15, 16 
 
Administrative Publications 
 
33 C.F.R. § 328.3(a) .............................................................. 26 
40 C.F.R. § 122.26(b)(14) ..................................................... 24 
40 C.F.R. § 122.27(b)(1) ....................................................... 24 
51 Fed.Reg. 41217 ................................................................. 26 
 
Other Sources 
 
BLACK’S LAW DICTIONARY 1154 (8th ed. 2004) ................... 13 
BLACK’S LAW DICTIONARY (9th ed. 2009) ............................ 18 
 



 6 

QUESTIONS PRESENTED 
 

 1. Whether Bonhomme is the real party in interest under FRCP 17 to bring suit against 
 Maleau for violating §301(a) of the Clean Water Act. 
 
 2. Whether Bonhomme, a foreign national, is a “citizen” under Clean Water Act §505, who 
 may bring suit against Maleau. 
 
 3. Whether Maleau’s mining waste piles are “point sources” under Clean Water Act 
 §502(12), (14).  
 
 4. Whether Ditch C-1 is a “navigable water/water of the United States” under Clean Water 
 Act §502(7), (12). 
 
 5. Whether Reedy Creek is a “navigable water/water of the United States” under Clean Water 
 Act §502(7), (12).  
 
 6. Whether Bonhomme violates the Clean Water Act by adding arsenic to Reedy Creek 
 through a culvert on his property even if Maleau is the but-for cause of the presence of 
 arsenic in Ditch C-1.  
 

STANDARD OF REVIEW 
 

 The District Court had subject matter jurisdiction over the United States' civil enforcement 

action arising under section 309(b) of the Clean Water Act, 33 U.S.C. §1319(b), pursuant to 28 

U.S.C. §1331, §1345 and §1355. On July 23, 2012, the district court issued its judgment. 

Defendants filed a timely notice of appeal. See 28 U.S.C. §2107(b), F.R.A.P. 4(a)(1)(B). This 

Court's jurisdiction rests on 28 U.S.C. 1291. The Clean Water Act requires that plaintiffs prove 

the elements of a Clean Water Act violation by a preponderance of the evidence. This court 

reviews the district court's findings of fact for clear error and reviews its conclusions of law de 

novo. United States v. Charles, 138 F.3d 257, 262 (6th Cir. 1998). A finding of fact is clearly 

erroneous when, after reviewing the entirety of the evidence, this Court is left with the definite 

and firm conviction that a mistake has been committed. Id. Thus, a finding of fact is clearly 

erroneous if the record lacks substantial evidence to support it. Ensley-Gaines v. Runyon, 100 

F.3d 1220, 1225 (6th Cir. 1996). 
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STATEMENT OF CASE 

Statement of Facts 
 
 Mr. Shifty Maleau operates an open pit gold mining and extraction operation adjacent to the 

traditionally navigable Buena Vista River, which maintains flow throughout the year, in 

Progress. R. 5. He maintains the proper Clean Water Act permits for his mining operations. Id. 

Maleau moves the overburden and slag from his operation and places it in piles adjacent to Ditch 

C-1 in Jefferson County, Progress. Id. When it rains, rainwater runoff flows down the piles and 

percolates through them discharging through channels eroded by gravity from the configuration 

of the waste piles in Ditch C-1, a drainage ditch dug to drain saturated soils for agricultural use. 

Id. Through this process, arsenic is leached and carried through the piles into the water in Ditch 

C-1. Id. Ditch C-1, which contains running water except during annual periods of drought, was 

constructed in 1913 by an association of landowners, including the predecessors in interest of 

Maleau and Bonhomme. Id. Restrictive covenants in their deeds require them to maintain the 

Ditch on their property. Id.  

 Ditch C-1 begins before Maleau’s property line and runs three (3) miles through several 

agricultural properties, which it still drains, before crossing into Bonhomme’s property and 

discharges through a culvert underneath a farm road on Bonhomme’s property directly into 

Reedy Creek. Id. Reedy Creek, beginning in the State of New Union, is about fifty miles long 

and maintains water flow throughout the year. Id.  The creek flows for several miles in Progress 

along Bonhomme’s property before ending in Wildman Marsh, a wetland destination for duck 

hunters around the country. Id.  

 Mr. Bonhomme, a French national, avid duck hunter, and the president of Precious Metals 

International, Inc. (“PMI”), alleges that the presence of arsenic has fouled the waters of Reedy 
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Creek, Wildman Marsh, and the wildlife in these areas. R.6. He tested the waters in Ditch C-1 

and Reedy Creek, but not in Maleau’s property, for arsenic and found it present in areas. Id. 

However, there has been no notable change in the flora and fauna surrounding Bonhomme’s 

hunting lodge bordering Wildman Marsh. Id.  

 The Attorney General of Progress held a press conference when he filed suit to announce that 

the state was acting in its discretion to protect both the waters of the states and Maleau, a citizen 

of the state. Id. He went on to state that Bonhomme, as the President, a member of the Board of 

Directors, and 3% shareholder of PMI (a direct competitor of Maleau’s mining business), filed 

suit against Maleau to injury his ability to compete against PMI. Id. In addition to being 

Maleau’s competitor, PMI has also paid for the testing of Ditch C-1 and Reedy Creek for arsenic 

and for the attorney and expert witness fees for Bonhomme in this matter. R. 7. 

Summary of Decision Below 
 

 Jacque Bonhomme filed an action against Shifty Maleau for violating the Clean Water Act, 

33 U.S.C. §§1251-1387 (2012), under the jurisdiction of the citizen suit provision of the statute. 

The State of Progress filed a citizen suit against Bonhomme for violating the Clean Water Act. 

Maleau intervened as a matter of right in this second action against Bonhomme under 

§505(b)(1)(B) of the Clean Water Act. Progress and Maleau moved to consolidate their case with 

the first case, Bonhomm v. Maleau, because the facts and law were equivalent. Bonhomme did 

not object to this motion and the District Court granted the motion and consolidated the two 

cases. Maleau and Bonhomme filed competing motions to dismiss. 

  In Civ. 155-2013 and Civ. 165-2013, the United States District Court in Progress City, 

Progress, determined that Bonhomme is not a proper plaintiff and his suit was accordingly 

dismissed. The District Court decided that Bonhomme was not a “real party in interest” as is 
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required by Rule 17 of the Federal Rules of Civil Procedure. Additionally, the court ruled that 

Bonhomme, a foreign national, was not a “citizen” under the 33 U.S.C. §1365 of the Clean 

Water Act and thus was not entitled to sue. The District Court granted Maleau’s motion to 

dismiss on both of these issues. 

 The District Court also held that Maleau’s mining waste piles are not “point sources” under 

the Clean Water Act and that Ditch C-1 is not a “navigable water/water of the United States” 

under 33 U.S.C. §1362(7), (12), (14). The District Court granted Maleau’s motions to dismiss on 

both of these issues. The District Court found for Bonhomme on the issue of whether Reedy 

Creek is a “navigable water/water of the United States” under 33 U.S.C. §1362(7), (12). The 

court denied Bonhomme’s motion to dismiss on the issue of whether he violated the Clean Water 

Act by adding arsenic to Reedy Creek through a culvert on his property.  

 
Summary of Argument 

   
 The authorization and jurisdictional requirement section of the Clean Water Act, 33 

U.S.C. §1365(a), states that “any citizen may commence a civil action on his own behalf.” 33 

U.S.C. §1365(a) (2006). This statute institutes two basic requirements for a potential plaintiff 

who seeks standing to sue under the Clean Water Act: 1) the potential plaintiff must be a 

“citizen”; and 2) the potential plaintiff must be commencing the action on his or her own behalf 

(echoing the requirement of Rule 17 of the Federal Rules of Civil Procedure). 33 U.S.C. 

§1365(a); FED. R. CIV. P. 17. As a foreign national, Bonhomme does not meet the statutory 

requirement of being a “citizen” under the Clean Water Act. Therefore, he is not authorized to 

initiate litigation under the Clean Water Act for any alleged violations. Furthermore, as discussed 

later, Bonhomme is not filing an action on his own behalf, but on the behalf of Precious Minerals 

International (“PMI”). Because Bonhomme fails the two basic authorization prerequisites under 
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the Clean Water Act and Rule 17 of the FRCP, Bonhomme lacks the authority to sue in the 

present litigation. The Court should affirm the District Court’s decision to dismiss Bonhomme’s 

case based on these issues. 

The Court should find for Maleau on the issue of Reedy Creek being a navigable 

water/water of the United States for reasons explained below.  Then according to the CWA, 

which states that a discharge of a pollutant is any addition of any pollutant to navigable waters 

from any point source. 33 U.S.C. § 1362 (12) (emphasis added). Maleau’s mining piles could not 

be considered point sources and the arsenic discharged from the culvert could not be considered 

a discharge of a pollutant from a point source. If, however, the Court finds for Bonhomme on 

this issue, then Maleau’s mining piles would still not be considered point sources as they are 

piles or rock that created unchanneled surface waters, not discernible, confined and discrete 

conveyances.  

Ditch C-1 is not a navigable water/water of the United States pursuant to 40 C.F.R. § 

328.3(a)(5) as Bonhomme suggests. For starters, neither Reedy Creek nor Wildman Marsh are 

navigable waters/waters of the United States, which will be explored in detail below. Therefore, 

Ditch C-1 is not a tributary to a navigable water/water of the United States and does not meet any 

other criteria in 40 C.F.R. § 328.3. Alternatively, even if Reedy Creek or Wildman Marsh are 

determined to be navigable waters/waters of the United States, Ditch C-1 is more appropriately 

described as a “point source” rather than a “navigable water.” In Rapanos, the Supreme Court 

held in the plurality opinion that the definitions of “point source” and “navigable water” create 

separate and distinct categories. Rapanos v. United States, 547 U.S. 715, 735 (2006). If “point 

source” and “navigable water” were to significantly overlap, the CWA definition of “discharge 

of a pollutant” would become nonsensical. The CWA defines “discharge of a pollutant” as “any 
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addition of any pollutant to navigable waters from any point source.” 33 U.S.C. § 1362(12)(A) 

(emphasis added). If the term “point source” or “navigable waters” is interchangeable, this 

definition breaks down into any pollutant to “[point sources] from any point source” or 

“navigable waters from any [navigable water],” which makes little sense. If Congress had 

intended a significant overlap between “point source” and “navigable waters,” Congress would 

not have left this type of ambiguity in the statute.  

Reedy Creek is also not a navigable water/water of the United States pursuant to 33 CFR 

§ 328.3(a)(2) or 33 CFR § 328.3(a)(3) as Bonhomme suggests. Additionally, once it is 

determined Reedy Creek is not a navigable/water of the United States, Reedy Creek is also not a 

navigable water/water of the United States pursuant to 33 CFR § 328.3(a)(5) because Wildman 

Marsh is not a navigable water/water of the United States.  

Bonhomme argues that Reedy Creek is a navigable water/water of the United States 

because it is an interstate water and because it is used for industrial purposes for industry in 

interstate commerce pursuant to 33 CFR § 328.3(a)(2) and 33 CFR § 328.3(a)(3)(iii) 

respectively. However, both of these regulations are outside the authority of the CWA and fail to 

promote the objective of the CWA and should be invalidated pending an affirmative action by 

Congress to extend its Commerce Clause power to waterbodies such as Reedy Creek. The 

“objective” of the CWA is “to restore and maintain the chemical, physical, and biological 

integrity of the Nation's waters.” 33 U.S.C. § 1251(a). The Supreme Court has held in Riverside 

Bayview Homes, Solid Waste Agency of Northern Cook City (“SWANCC”), and Rapanos that for 

the CWA to have jurisdiction over a water that some minimum of a hydrologic connection to 

other navigable waterbodies is required. In SWANCC, the Supreme Court held that intrastate, 

isolated, and nonnavigable ponds were outside the authority of the CWA and that the CWA did 
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not contain any indication that Congress intended to use the far reaches of the Commerce Clause 

power to obtain jurisdiction over such waterbodies. Solid Waste Agency of Northern Cook Cty. v. 

Army Corps of Engineers, 531 U.S. 159, 173 (2001). The objective of the CWA is not promoted 

by the arbitrary inclusion of interstate waters without any consideration of the waterbody’s 

hydrologic connection or nexus to other waterbodies. Finally, 33 CFR § 328.3(a)(3) is the Corps 

asserting the far reaches of the Commerce Clause power without any indication that Congress 

had this intention and should be invalidated like the Migratory Bird Rule. 

Wildman Marsh is not a navigable water/water of the United States but is a intrastate, 

isolated, nonnavigable waterbody similar to the ponds in SWANCC except Wildman Marsh is 

considered wetlands making a CWA jurisdictional determination even less likely. Like the ponds 

in SWANCC, Bonhomme argues that Wildman Marsh is necessary for the interstate migration of 

birds, supporting interstate commerce in duck hunting. This is the exact argument for the 

Migratory Bird Rule that was invalidated in SWANCC, and it would be inappropriate for this 

Court not to follow SWANCC absent a new indication from Congress that this type of waterbody 

is within the authority of the CWA. Additionally, Bonhomme argues that the Wildman Marsh 

National Wildlife Refuge is federal property and thus included in navigable water/waters of the 

United States. Similar to the argument for automatically including interstate waters, arbitrarily 

including waterbodies that are federal property regardless of hydrologic connections does 

nothing to promote the objective of the CWA and is ultimately outside its authority absent a clear 

indication from Congress.  

Additionally, Bonhomme would be liable for the arsenic discharged into Reedy Creek as 

he is the owner of the culvert, which is a point source discharging a pollutant into a navigable 

water.  
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ARGUMENT  

 
I. THE DISTRICT COURT CORRECTLY CONCLUDED THAT BONHOMME IS 

NOT A “REAL PARTY IN INTEREST” UNDER RULE 17 OF THE FEDERAL 
RULES OF CIVIL PROCEDURE 

 
 Bonhomme is not a “real party in interest” under Rule 17 of the Federal Rules of Civil 

Procedure. All plaintiffs, including Bonhomme, must be a “real party in interest” in order to 

commence a civil action. FED. R. CIV. P. 17(a)(1). As Bonhomme is not a real party in interest, 

he does not have the capacity to sue in this action and his claims were properly dismissed by the 

District Court.  

 Rule 17 of the Federal Rules of Civil Procedure (“FRCP”) requires that an “action must 

be prosecuted in the name of the real party in interest.” Id. In order to be a real party in interest, a 

plaintiff must “actually possess, under the substantive law, the right sought to be enforced.” 

United HealthCare Corp. v. Am. Trade Ins. Co., Ltd., 88 F.3d 563, 569 (8th Cir. 1996). The 

Supreme Court has also utilized the Black’s Law Dictionary definition of a real party in interest: 

“[a] person entitled under the substantive law to enforce the right sued upon and who generally . 

. . benefits from the action's final outcome.” U.S. ex rel. Eisenstein v. City of New York, New 

York, 556 U.S. 928, 935 (2009) (citing BLACK’S LAW DICTIONARY 1154 (8th ed. 2004)). This 

definition has been also been echoed by various United States Courts of Appeals. “The meaning 

and object of the real party in interest principle embodied in Rule 17 is that the action must be 

brought by a person who possesses the right to enforce the claim and who has a significant 

interest in the litigation.” Va. Elec. & Power Co. v. Westinghouse Elec. Corp., 485 F.2d 78, 83 

(1973). These definitions contain two basic requirements in order for a person to be a “real party 

in interest”: 1) person has a substantive right to sue 2) person must have a significant interest in 
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the outcome of the litigation. As a plaintiff, Bonhomme fails to meet these two basic 

requirements and the District Court was correct in dismissing his suit.  

 In order to be a “real party in interest” under Rule 17 of the FRCP, the plaintiff must have 

a substantive legal right to initiate litigation. U.S. ex rel. Eisenstein, 556 U.S. at 935. In this case, 

Bonhomme does not have a substantive legal right to commence an action. The Clean Water Act 

states that  

 any citizen may commence a civil action on his own behalf-- 
 (1) against any person (including (i) the United States, and (ii) any other governmental 
 instrumentality or agency to the extent permitted by the eleventh amendment to the 
 Constitution) who is alleged to be in violation of (A) an effluent standard or limitation 
 under this chapter or (B) an order issued by the Administrator or a State with respect to 
 such a standard or limitation . . . . 
 
33 U.S.C. §1365(a). Therefore, if Bonhomme is a “citizen” he may commence an action for an 

alleged violation of an effluent standard or limitation, or an order issued in regards to the 

standards or limitations. Clean Water Act, 33 U.S.C. §§ 1251-1387 (2006). Because Bonhomme 

is not a citizen, as discussed previously, he does not have any substantive legal right to sue under 

the Clean Water Act. Since Bonhomme has no substantive legal right, he is not a “real party in 

interest” in the litigation. 

 Additionally, Bonhomme cannot be a real party in interest under Rule 17 of the FRCP 

because he does not have a significant interest in the outcome of the litigation. See Va. Elec. & 

Power Co., 485 F.2d at 83. Bonhomme’s personal interest in the litigation amounts to an alleged 

decrease in wildlife resulting in Bonhomme decreasing his duck hunting parties from eight a year 

to two a year. R. 6. While Bonhomme’s personal interest in the litigation is exceedingly small, 

Precious Minerals International, a company in which Bonhomme is the largest shareholder, has a 

large pecuniary interest in the outcome of the litigation. PMI is in direct competition with 

Maleau and his mining business and any enforcement actions initiated against Maleau would 
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have a positive financial impact on PMI. R. 7. Solely through PMI, Bonhomme has a significant 

interest in the present suit. In fact, Bonhomme’s personal interest in the litigation (the decrease in 

his hunting parties) is also based on PMI’s interests. The hunting parties are often solely for 

business acquaintances of PMI. R. 7-8. Because it is a “well-established . . . principle that a 

litigant cannot sue in federal court to enforce the rights of third parties,” Bonhomme is not the 

proper “real party in interest” under Rule 17. Rawoof v. Texor Petroleum Co., Inc., 521 F.3d 750, 

757 (7th Cir. 2008). 

 While Rule 17 does allow some individuals (including executors, administrators, 

guardians, bailees, etc.) to “sue in their own names without joining the person for whose benefit 

the action is brought,” the Rule does not allow a corporation’s officer and director to sue without 

a significant personal interest. FED. R. CIV. P. 17(a)(1). “[T]he corporation for whose benefit 

[the] suit is brought is a necessary party to the action; the corporation is ‘the real party in interest, 

the stockholder being at best the nominal plaintiff.’” Taylor v. Swirnow, 80 F.R.D. 79 (D. Md. 

1978) (quoting Ross v. Bernhard, 39 U.S. 531, 580 (1970)). Additionally, “a shareholder 

generally cannot sue for indirect harm he suffers as a result of an injury to the corporation.” 

Rawoof, 521 F.3d at 757. Being a corporation’s officer and director also does not confer real 

party in interest status. See id. at 755-757. Therefore, Bonhomme’s position as a shareholder, 

President, and member of the Board of Directors of PMI does not make him a real party in 

interest under FRCP 17.  

 PMI is the real party in interest in this litigation. When analyzing the facts of the case, the 

District Court was correct in concluding that PMI was simply “buying” a plaintiff by using 

Bonhomme. R. 8. PMI conducted and paid for the sampling and analyses used to support 

Bonhomme’s claim that the arsenic in Reedy Creek and Wildman Marsh comes from Maleau. R. 
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7. PMI also pays for the attorney and expert witness fees used by Bonhomme in this litigation. R. 

7. Furthermore, PMI is a corporation that is incorporated in Delaware and has headquarters in 

New York City. As a “citizen” under the Clean Water Act, they would be able to sue for any 

alleged violations. However, Bonhomme, a person who does not have authorization to sue under 

the Clean Water Act, is the purported plaintiff in this action. Having an entity who has authority 

to sue and instead choosing to have someone who is unable to sue, is the antithesis of the real 

party in interest requirement of Rule 17. Because Bonhomme is only a plaintiff in name without 

a significant interest in the outcome of the suit, Bonhomme cannot be a real party in interest 

under Rule 17. 

 Rule 17(a)(3) of the FRCP states that “[t]he court may not dismiss an action for failure to 

prosecute in the name of the real party in interest until, after an objection, a reasonable time has 

been allowed for the real party in interest to ratify, join, or be substituted into the action.” FED. R. 

CIV. P. 17(a)(3). This portion of the Rule is the result of the 1966 Amendment. FED. R. CIV. P. 17 

advisory committee’s note. The Advisory Committee noted that amendment was “added simply 

in the interests of justice” and that modern decisions are “inclined to be lenient when an honest 

mistake has been made in choosing the party in whose name the action is to be filed.” Id. In 

accordance with Rule 17(a)(3), Maleau raised the issue of Bonhomme not being a real party in 

interest in his answer to Bonhomme’s complaint. R. 7. This provided Bonhomme with notice of 

the inadequacy of his complaint and an opportunity to rectify the mistake. However, Bonhomme 

chose not to correct their pleadings by adding PMI as a party. R. 7. Because Bonhomme did not 

amend his pleading by adding the real party in interest (PMI) within a reasonable time, the 

District Court exercised its inherent discretion given by Rule 17(a)(3) and dismissed the 

complaint. By giving Bonhomme notice of the deficiencies of his pleading and affording him 
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ample opportunity to add the real party in interest, both Maleau and the District Court correctly 

followed Rule 17(a)(3) of the FRCP. Therefore, the District Court’s decision to dismiss the 

complaint was correct.  

 Bonhomme is not a “real party in interest” as is required by Rule 17 of the FRCP. 

Bonhomme does not have a substantive legal right to sue under the Clean Water Act. 

Additionally, Bonhomme does have a significant interest in the outcome of the litigation. 

Consequently, Bonhomme is not a real party in interest and his suit was properly dismissed, 

using correct FRCP procedure, by the District Court. 

II. THE DISTRICT COURT CORRECTLY CONCLUDED THAT BONHOMME IS 
NOT A “CITIZEN” ENTITLED TO SUE UNDER THE CLEAN WATER ACT 
 

 Bonhomme is not a “citizen” of the United States and therefore, he is not entitled to sue 

under the citizen suit provision of the Clean Water Act. The Clean Water Act was enacted for the 

purpose of “permitting citizens to abate pollution when the government cannot or will not 

compound compliance.” Gwaltney of Smithfield, Ltd. v. Chesapeake Bay Found., Inc., 484 U.S. 

49, 62 (1987). As such, it is a “citizen suit” act, which allows citizens to commence civil actions 

for violations of the Clean Water Act. See Karr v. Hefner, 475 F.3d 1192, 1193 (10th Cir. 2007); 

Envtl. Conservation Org. v. City of Dallas, 529 F.3d 519, 522-24 (5th Cir. 2008); Comfort Lake 

Ass’n, Inc. v. Dresel Contracting Inc., 138 F.3d 351, 353 (8th Cir. 1998). 33 U.S.C. §1365, the 

authorization and jurisdiction section of the Clean Water Act, is operatively entitled “Citizen 

Suits.” 33 U.S.C. §1365. The statute states that “any citizen may commence a civil action on his 

own behalf.” 33 U.S.C. §1365(a). The statute goes on to define citizen as “a person or persons 

having an interest which is or may be adversely affected.” 33 U.S.C. §1365(g). 

 The United States Supreme Court has long held that whether a statute authorizes a 

particular plaintiff to initiate a cause of action “is basically a matter of statutory construction.” 
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Tansamerica Mort. Advisors, Inc. v. Lewis, 444 U.S. 11, 15 (1979). When analyzing a statute, 

the United States Supreme Court has determined that the first step is to examine the language of 

the statute. Consumer Product Safety Comm’n v. GTE Sylvania, Inc., 447 U.S. 102, 108 (2011); 

United States v. Turkette, 452 U.S. 576, 580 (1981). “We begin with the familiar canon of 

statutory construction that the starting point for interpreting a statute is the language of the 

statute itself.” GTE Sylvania, Inc., 447 U.S. at 108. Courts must consider the plain meaning and 

common usage of the words in the statute. Id. at 108-09. If a court finds the language of the 

statute to be clear and explicit, the “judicial inquiry is complete, except in ‘rare and exceptional 

circumstances’” such as definitively conclusive statements regarding the language in the statute’s 

legislative history. Garcia v. United States, 469 U.S. 70, 75 (1984) (quoting Tennessee Valley 

Authority v. Hill, 437 U.S. 153, 187 (1978)). The plain meaning and common usage of the 

statutory language will foreclose further judicial inquiry unless there is a “clearly expressed 

legislative intention to the contrary.” GTE Sylvania, Inc., 447 U.S. at 108. 

 When analyzing the plain meaning and common usage of the word “citizen,” it is clear 

that Bonhomme is not a citizen and has not met the prerequisite necessary to sue under the Clean 

Water Act. Black’s Law Dictionary defines “citizen” as “[a] person who, by either birth or 

naturalization, is a member of a political community, owing allegiance to the community and 

being entitled to enjoy all its civil rights and protections; a member of the civil state, entitled to 

all its privileges.” BLACK’S LAW DICTIONARY (9th ed. 2009). United States Supreme Court 

precedent regarding the definition of “citizen” is aligned with the dictionary definition. “Citizens 

are the members of the political community to which they belong. They are the people . . . who 

have established or submitted themselves to the dominion of a government for the promotion of 

their general welfare, and the protection of their individual as well as their collective rights.” 
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United States v. Cruikshank, 92 U.S. 542, 549 (1875). In determining whether an individual is a 

“member of the political community,” and therefore a citizen by definition, the Supreme Court 

has unequivocally stated that “[t]here are ‘two sources of citizenship, and two only: birth and 

naturalization.’” Miller v. Albright, 523 U.S. 420, 423 (1998) (quoting United States v. Wong 

Kim Ark, 169 U.S. 649, 702 (1898)). Bonhomme is a French national and was not born in the 

United States. R. 8. Because Bonhomme was not born within the United States he “is an alien as 

far as the Constitution is concerned, and ‘can only become a citizen by being naturalized, either 

by treaty, as is the case of the annexation of foreign territory; or by authority of Congress.’” Id. 

(quoting Wong Kim Ark, 169 U.S. at 702-03). There is no indication that Bonhomme has ever 

been naturalized as a United States Citizen. Therefore, Bonhomme is not a “citizen” within the 

plain meaning of the word “citizen.” Bonhomme is also not a “citizen” as the United States 

Supreme Court has previously defined that word. As such, he is not authorized to commence an 

action under the Clean Water Act. Because the plain meaning of the word is clear and 

unambiguous the judicial inquiry into the statutory language is complete.  

 However, Bonhomme does not deny that he is not a “citizen” within the plain ordinary 

meaning of the word. Instead, he believes that he is still able to initiate a citizen suit under the 

Clean Water Act because the definition of “citizen” in the act is broader than what the ordinary 

meaning of “citizen.” R. 8. Bonhomme cites 33 U.S.C. §1365(g), which defines “citizen” to 

mean a “person or persons having an interest which is or may be adversely affected” and 33 

U.S.C. §1362(5) which defines “person” to mean an “individual, corporation, partnership, 

association, State, municipality, commission, or political subdivision of a state, or any interstate 

body,” for this proposition. R. 8; 33 U.S.C. §1362(5) (2006). Bonhomme argues that the Clean 

Water Act therefore doesn’t distinguish between persons, individuals, and various entities who 
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are United States citizens and those persons, individuals and various entities who are not citizens. 

R. 8. However, this reading of the statute ignores the plain ordinary meaning of the word 

“citizen” which is the first step of statutory construction. Furthermore, it also ignores the second 

step of statutory construction, analyzing the language within the context of the act. “As in all 

statutory construction cases, [the court] begin[s] with ‘the language itself [and] the specific 

context in which that language is used.’” McNeill v. United States, 131 S. Ct. 2218. 2221 (2011) 

(citing Robinson v. Shell Oil Co., 519 U.S. 337, 341 (1997)) (emphasis added). 

 The United States Supreme Court has held that context may certainly include the 

definitions of the words within the statute. See Federal Communications Commission v. AT&T, 

Inc., 131 S. Ct. 1177, 1182-84 (2011). Even when looking at “citizen” in its context with its 

statutory definition, it is clear that a foreign national such as Bonhomme is not a citizen under the 

Clean Water Act. While taking great pains to define “citizen” and “person” and enumerating a 

list of “citizens” who can sue under the Clean Water Act, Congress did not explicitly authorize 

foreign nationals to sue under the Act. 33 U.S.C. §1362(g), §1365. Neither the definition of 

“citizen” nor “person” includes any mention of foreign nationals having authority to sue within 

the act. Id. Additionally, on passing the Clean Water Act, Congress also entitled §1365 as 

“Citizen Suits” and determined that only “citizens” had standing to sue. 33 U.S.C. §1365. The 

context of the word “citizen” within the Clean Water Act “does not dissuade us from the 

ordinary meaning of [the defined word].” AT&T, 131 S. Ct. at 1182.  Therefore, even when 

analyzing “citizen” and its given statutory definition in context, Bonhomme does not qualify as a 

citizen under the Clean Water Act and thus has no standing to sue. 

 When analyzing a statute to determine its meaning, the third major step of statutory 

construction is to determine legislative intent. “[W]e now turn to the legislative history as an 



 21 

additional tool of analysis . . . with the recognition that only the most extraordinary showing of 

contrary intentions from those data [the legislative history] would justify a limitation on the 

‘plain meaning’ of the statutory language.” Garcia, 469 U.S. at 75. There is nothing in the 

legislative history to suggest that Congress intended for foreign nationals to be able to commence 

an action under the Clean Water Act. Additionally, if Congress had intended for the Clean Water 

Act to authorize suits by foreign nationals, they could have explicitly stated that intention by 

adding “foreign nationals” to the definition of persons who could sue. As the Act currently 

stands, five of the nine enumerated examples of “persons” specifically imply a United States 

citizenship. 33 U.S.C. §1362(g). State, municipality, commission, political subdivision of a state, 

and interstate body are all groups that would, by their very nature, be subject to the “political 

community” of the United States. Additionally, the authorization section of the Clean Water Act 

is entitled “Citizen Suits.” 33 U.S.C. §1365. If Congress had intended for foreign nationals to 

have standing to sue, the act would not be entitled “Citizen Suit.” Congress could simply have 

entitled §1365 “Suits” (or anything without the word “citizen”) and enacted legislation that “any 

individual” had standing to sue regardless of citizenship. Instead, Congress specifically chose to 

use the word “citizen” multiple times, indicating a clear legislative intent to allow only “citizens” 

authority to sue under the Clean Water Act. While it is true that Congress defined “citizen” as a 

“person or person having an interest which is or may be adversely affected,” that does not divest 

the term “citizen” of its natural meaning. 33 U.S.C. §1365. In Solid Waste Agency of N. Cook 

Cnty. v. U.S. Army Corps of Eng’rs, the Supreme Court determined that Congress’ action of 

defining “navigable waters” in the Clean Water Act as the broader “waters of the United States,” 

did not render the plain ordinary meaning of the term “navigable waters” irrelevant. 531 U.S. 
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159 (2001). There is no legislative history or clear Congressional intent to suggest that Congress 

desired foreign nationals to be able to sue under the Clean Water Act. 

 Using the tools of statutory construction, it is clear that foreign nationals are not 

“citizens” based on the Clean Water Act. Because Bonhomme is a foreign national, he has no 

standing to sue under the Clean Water Act. Bonhomme’s claims against Shifty Maleau were 

properly dismissed by the District Court. 

 
III. THE DISTRICT COURT PROPERLY RULED THAT MALEAU’S MINING 

PILES ARE NOT  “POINT SOURCES” UNDER CWA 502 (12)(14), 33 U.S.C. 
(12), (14), AND THE TRIAL COURT DID NOT ERR IN GRANTING THE 
MOTION TO DISMISS ON THIS ISSUE. 

As defined by the Clean Water Act, a point source refers to “any discernible, confined 

and discrete conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit, 

well, discrete fissure, container, rolling stock, concentrated animal feeding operation, or vessel or 

other floating craft, from which pollutants are or may be discharged. This term does not include 

agricultural stormwater discharges and return flows from irrigated agriculture.” 33 U.S.C. § 1362 

(14) (emphasis added). Furthermore, under the CWA, the discharge of a pollutant means “any 

addition of any pollutant to navigable waters from any point source, any addition of any pollutant 

to the waters of the contiguous zone or the ocean from any point source other than a vessel or 

other floating craft.” 33 U.S.C. § 1362 (12). The CWA protects waters by regulating pollutant 

discharges through point source permit programs. 33 U.S.C. § 1342. 

In Sierra Club v. Abston Construction Copany, a case in which pollutants appeared in a 

creek due to excess rainfall and Sierra Club claimed the defendant’s activities were point sources 

for these discharges, the United States Court of Appeals for the Fifth Circuit held that an 

affirmative act of discharge is not necessary to create a point source of pollution. Sierra Club v. 
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Abston Constr. Co., 620 F.2d 41,47 (5th Cir. Ala. 1980). Therefore, a passive act of discharge, 

such as rainwater channeling, collecting, and discharging into a navigable water, may be 

considered a point source if it is a discernible, confined and discrete conveyance.  

However, the point source definition "excludes unchanneled and uncollected surface 

waters," Consolidation Coal Co., 604 F.2d at 249; Appalachian Power, 545 F.2d at 1373. In 

Consolidation Coal Co., petitioners' final complaint concerns the regulations dealing with coal 

preparation plants and associated areas. Id. They claim that these regulations are “impermissibly 

vague; that they fail to distinguish between point sources and non-point sources; and that they do 

not adequately notify mining companies which of their activities are covered.” Id. The 

petitioners argue that this regulation could be interpreted to apply to surface runoff that does not 

fit within the statutory definition of a point source. Id. at 250. The Court found no defect in the 

regulations for coal preparation plants and associated areas and stated that “[s]tripped to its bare 

bones, the petitioners' complaint is directed at the statutory definition of a point source, which 

the agency is powerless to change.” Id.  While the definition of point source may be vague, it is 

clear that it intentionally excludes unchanneled and uncollected surface waters because the term 

is defined as “any discernible, confined and discrete conveyance.” 33 U.S.C. § 1362 (14). 

The Supreme Court upheld the Environmental Protection Agency’s (“EPA”) exclusion of 

ditches, channels, culverts, and other stormwater conveyances associated with logging roads 

from permitting requirements under the National Pollutant Discharge Elimination System 

(“NPDES”) program established by the CWA. Decker v. Northwest Envtl. Def. Ctr., 133 S. Ct. 

1326, 1338 (U.S. 2013). The case arose when Northwest Environmental Defense Center 

(“NEDC”) sued several timber companies and state and local government officials, arguing that 

discharges of pollutants through stormwater conveyances associated with logging roads were 
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discharges through point sources that required NPDES permits. Id. at 1333. The defendants 

argued that the conveyances were in fact exempted from the broad definition of “point source” 

under their interpretation of two federal regulations. Id. One of those regulations, the 

Silvicultural Rule, 40 C.F.R. § 122.27(b)(1), defined certain types of conveyances associated 

with logging and other timber operations as “silvicultural point sources” and excluded others. Id. 

The other regulation, the Industrial Stormwater Rule, 40 C.F.R. § 122.26(b)(14), clarified the 

relationship of two provisions of the CWA: section 1342(p)(1), which exempted discharges 

“composed entirely of stormwater” from CWA permitting requirements, and section 

1342(p)(2)(B), which required NPDES permits for stormwater discharges “associated with 

industrial activity.” Id. at 1334. This case demonstrates how the meaning of “point source” has 

been more clearly defined through rules for industry specific practices when such clarification is 

necessary. No rules in the Code of Federal Regulations has been codified to better define what 

type of source mining piles are since the answer can be determined by the existing definition.  

The mining piles in question in this matter are composed of overburden and slag from the 

mining operation on Mr. Maleau’s property in Lincoln County, Progress, which is not used for 

agricultural purposes. R. 5. When it rains in this area, rainwater runoff flows down the piles and 

percolates through them. Id. The runoff eventually discharges through channels eroded by 

gravity from the configuration of the waste piles into Ditch C-1, which flows through 

Bonhomme’s culvert into Reedy Creek. Id.  

According to the CWA, a discharge is the “addition of any pollutant to navigable waters 

from any point source.” 33 U.S.C. § 1362 (12) (emphasis added). Since Maleau’s waste piles 

ultimately discharge into Reedy Creek, they cannot be considered point sources if the Court 

holds that Reedy Creek is not a navigable water. If, however, the District Court’s ruling is 
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upheld, then this issue must be addressed more specifically as the waste piles may be considered 

point sources. 

The waste piles in this matter are composed of dirt and stone that Maleau removed during 

his mining activity and there is not specific structure to the piles. When considering the language 

of the Clean Water Act referring to point sources, it should be noted that the included terms in 

the definition of “point source” all describe a sort of intentional convex shape intended to 

transport and discharge material. 33 U.S.C. § 1362 (14). Given that Mr. Maleau’s structure is a 

concave pile of rock and slag, it is quite different from these suggested point sources. 

Furthermore, areas in question in Consolidation Coal Co. involved the creation of pits, 

spoil banks, mine spoils pushed to block waterways, and drainage basins as a result of mining. In 

the matter at hand, Mr. Maleau was not mining in the area were the overburden piles were 

placed. R. 5. While mining piles were in the area, there was no mining activity at the location in 

question and the piles were not specifically designed to channel or collect rainwater runoff. Id. 

They were simply piles of rock and stone that he had removed from his mining activity and 

placed on his other property in Progress. Therefore, although these piles do have runoff, it is 

unchanneled surface water. This type of runoff is not considered a discernible, confined and 

discrete conveyance and does not meet the requirements of the definition of a point source under 

the CWA.  

 
IV. THE DISTRICT COURT PROPERLY RULED THAT DITCH C-1 IS NOT A 

“NAVIGABLE WATER/WATER OF THE UNITED STATES” UNDER 33 U.S.C.  
§ 502(7), (12), 33 U.S.C. § 1362(12), (14), AND THE TRIAL COURT DID NOT 
ERR IN GRANTING THE MOTION TO DISMISS ON THIS ISSUE. 

 
The CWA provides that “the discharge of any pollutant by any person shall be unlawful.” 

33 U.S.C. § 1311(a). According to the statutory definition, “discharge of any pollutant” includes 
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“any addition of any pollutant to navigable waters from any point source.” 33 U.S.C. § 1362(12). 

The CWA defines “navigable waters” as the “waters of the United States.” 33 U.S.C. § 1362(7). 

The U.S Army Corps of Engineers (“Corps”) has interpreted this to mean that its regulatory 

jurisdiction extends over, inter alia, traditional navigable waters, their tributaries, and wetlands 

which are adjacent to any of the above. 33 C.F.R. § 328.3(a). 

The Supreme Court addressed the proper interpretation of 33 U.S.C. § 1362(7)'s phrase 

“the waters of the United States” in United States v. Riverside Bayview Homes, Inc., 474 U.S. 

121 (1985). The Supreme Court held that the “transition from water to solid ground is not 

necessarily or even typically an abrupt one” but that the “Corps must necessarily choose some 

point at which water ends and land begins.” Id. at 135. Furthermore, the Supreme Court held that 

the Corps' construction of the CWA as applying to wetlands adjacent to waterways was covered 

by the CWA. Id. at 131.  

Following the Riverside Bayview decision, the Corps adopted increasingly broad 

interpretations of its own regulations, and the Supreme Court addressed the scope of the CWA’s 

coverage under one of these new interpretations in Solid Waste Agency of Northern Cook Cty. v. 

Army Corps of Engineers, 531 U.S. 159 (2001) (“SWANCC ”). In SWANCC, the Corps asserted 

jurisdiction over “an abandoned sand and gravel pit in northern Illinois” based on the Migratory 

Bird Rule, a regulation that purported to extend the Corps’ jurisdiction to intrastate waters, 

“which are or would be used as a habitat by” endangered species or birds that migrate across 

state lines. 531 U.S. at 162; 51 Fed.Reg. 41217. The Court held that the term “navigable waters” 

could not be interpreted to include “nonnavigable, isolated, intrastate waters.” SWANCC, 531 at 

171.  
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The Supreme Court considered the scope of Corps’ jurisdiction under the CWA again in 

Rapanos v. United States, 547 U.S. 715 (2006). In Rapanos, the Court considered “whether four 

Michigan wetlands, which lie near ditches or man-made drains that eventually empty into 

traditional navigable waters, constitute ‘waters of the United States' within the meaning of the 

Act.” Id. at 729 (plurality opinion). The Supreme Court, in a fractured 4-1-4 decision, vacated he 

appellate decision and remanded for further proceedings to determine whether the wetlands were 

subject to the restrictions of the CWA.  

Justice Scalia, writing for the plurality, stated that the term “waters of the United States” 

as used in the CWA “includes only those relatively permanent, standing or continuously flowing 

bodies of water ‘forming geographic features' that are described in ordinary parlance as ‘streams 

[,] ... oceans, rivers, [and] lakes.’ ” Id. at 739. The plurality opinion noted that “the phrase [‘the 

waters of the United States'] does not include channels through which water flows intermittently 

or ephemerally, or channels that periodically provide drainage for rainfall.” Id. 

The plurality also notes how the CWA itself distinguishes the channels and conduits that 

typically carry water intermittently from “navigable waters,” by including them in the definition 

of “point source.” Id. at 735. The CWA defines “‘point source’” as “any discernible, confined 

and discrete conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit, 

well, discrete fissure, container, rolling stock, concentrated animal feeding operation, or vessel or 

other floating craft, from which pollutants are or may be discharged.” 33 U.S.C. § 1362(14). The 

CWA then defines “‘discharge of a pollutant’” as “any addition of any pollutant to navigable 

waters from any point source.” 33 U.S.C. § 1362 (12)(A) (emphasis added). These definitions of 

“point sources” and “navigable waters” demonstrate separate and distinct categories that do not 

often overlap. Rapanos, 547 U.S. at 735.  



 28 

Justice Kennedy’s concurrence approached the jurisdictional question using the 

“significant nexus” test. Justice Kennedy stated that a “water or wetland must possess a 

‘significant nexus’ to waters that are or were navigable in fact or that could be reasonably be so 

made.” Id. at 759.  Justice Kennedy obtained this test from SWANCC where the Court held that 

“it was the significant nexus between the wetlands and ‘navigable waters’ that informed our 

reading of the CWA in Riverside Bayview Homes.” 531 U.S. at 167. Justice Kennedy used this 

language to distinguish Riverside Bayview Homes  and SWANCC. In Riverside Bayview Homes, 

the Court held that wetlands that physically abutted navigable waterways were jurisdictional. 

The Court then held in SWANCC that the result in Riverside Bayview Homes was a result of the 

“significant nexus” between the wetlands and the waterways, and this nexus was lacking for the 

isolated pond at issue in SWANCC. “Significant nexus,” however, is only used one time in 

SWANCC and is not expounded upon any further. 

Regardless of whether Reedy Creek is a water of the United States, Ditch C-1 (or “the 

Ditch”) is not a navigable water or a water of the United States because it is better classified as a 

point source and would not make sense to satisfy both the definitions of “point source” and 

“water of the United States” simultaneously. Alternatively, as will be shown later, Reedy Creek 

is not a water of the United States; therefore, the Ditch is not a tributary to a water of the United 

States pursuant to 33 CFR § 328.3(a)(5) and is not itself a water of the United States. 

Ditch C-1 cannot be a navigable water because it is a point source under the definition of 

the CWA. The Court held in Rapanos that the definitions of “point sources” and “navigable 

waters” are separate and distinct categories. 547 U.S. at 735. The plurality opinion explained that 

the definition of “discharge” would be muddled if the two terms were “significantly 



 29 

overlapping” and that the separate classification of ditches shows that they “are, by and large, not 

‘waters of the United States.’” Id. at 735-36 (alteration in original). 

A plain language analysis reveals several points leading to the terms being mutually 

exclusive. First, “point sources” are not themselves “navigable waters,” but are features that 

convey pollutants and add them to “navigable waters.” Second, Congress did not require permits 

to discharge pollutants into “point sources” but only required permits to discharge into 

“navigable waters.” 

The CWA protects waters by regulating pollutant discharges through point source permit 

programs. 33 U.S.C. § 1342. The National Pollutant Discharge Elimination System (“NPDES”) 

requires point source operators to obtain permits for the addition of pollutants to “navigable 

waters.” Id. As noted by the plurality opinion in Rapanos, the statutory definition of “discharge” 

makes little sense if “point source” and “navigable waters” are significantly overlapping. If 

“point sources” are simultaneously “navigable waters,” then a discharge would become either 

“any addition of any pollutant to navigable waters from any [navigable waters],” or “any 

addition of any pollutant to [point sources] from any point source[s].” 33 U.S.C. § 1362(12). 

This interpretation makes little sense and makes the statute unclear as to when a permit would be 

required.  

Some courts rely on the plurality’s use of the language “significantly overlapping” and 

“are, by and large, not” to display that the terms are not mutually exclusive. See United States v. 

Vierstra, 803 F.Supp.2d 1166, 2011 WL 1064526 (D.Idaho March 18, 2011); National Assn. of 

Home Builders v. United States Army Corps of Engineers, 699 F.Supp.2d 209, 216 

(D.D.C.2010). The use of the word “significantly” and the idiom “by and large,” however, are 

not meant to carve out common situations that would result in the definition of “discharge” not 
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making sense. Rather, the plurality’s language is leaving the possibility for rare and remote 

circumstances where they would overlap. The definite possibility of a virtual impossibility 

should not be used to reduce the importance of the plurality’s inference that point sources and 

navigable waters will almost always be distinct from one another. 

Ditch C-1 is a small, man-made ditch that is nonnavigable and used to drain saturated 

soils for agricultural use. This is a very common type of ditch. If it is determined that Ditch C-1 

is both a “point source” and a “navigable water,” this would create a common occurrence where 

the two categories would be significantly overlapping.  This result would be directly counter to 

the plurality opinion in Rapanos, which stated the definition of “discharge” would make little 

sense if there was a significant overlap between the two categories. Finally, “[t]he term ‘point 

source’ means any discernible, confined and discrete conveyance, including but not limited to 

any ... ditch ... from which pollutants are or may be discharged.” 33 U.S.C. § 1362(14). Ditch C-

1 fits the specific definition for the term “point source” as defined by Congress. The 

jurisdictional term “navigable waters," on the other hand, is anything but clear and to also 

include waterbodies like Ditch C-1 in its category would make the reading of the CWA as a 

whole ambiguous. 

V. THE DISTRICT COURT IMPROPERLY RULED THAT REEDY CREEK IS A 
“NAVIGABLE WATER/WATER OF THE UNITED STATES” UNDER 33 U.S.C.  
§ 502(7), (12), 33 U.S.C. § 1362(12), (14), AND THE TRIAL COURT ERRED IN 
FINDING FOR BONHOMME ON THIS ISSUE. 

 

The CWA was intended to “restore and maintain the chemical, physical, and biological 

integrity of the Nation's waters.” 33 U.S.C. § 1251(a). The jurisdictional scope of the CWA is 

“navigable waters,” defined in the statute as “waters of the United States, including the territorial 
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seas.” 33 U.S.C. § 1362(7). The existing regulations define “waters of the United States” as 

follows: 

 (1) All waters which are currently used, or were used in the past, or may be  
  susceptible to  use in interstate or foreign commerce, including all waters which  
  are subject to ebb and flow of the tide; 

 
 (2) All interstate waters including interstate wetlands; 
 
 (3) All other waters such as intrastate lakes, rivers, streams (including intermittent 

  streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows,  
  playa lakes, or natural ponds, the use, degradation or destruction of which could  
  affect interstate or foreign commerce including any such waters: 

 
 (i) which are or could be used by interstate or foreign travelers for recreational or  

  other purposes; or 
  
 (ii) from which fish or shellfish are or could be taken and sold in interstate or  

  foreign commerce; or 
 
 (iii) which are used or could be used for industrial purposes by industries in  

  interstate commerce. … 
 
 (5) Tributaries of waters identified in paragraphs (a)(1)-(4) of this section. 
 
33 CFR § 328.3(a). 
  
In Riverside Bayview Homes, the Court did not extend its holding beyond the narrow 

question of statutory jurisdiction over wetlands adjacent to hydrographic features more 

conventionally identified as “waters,” and the Court’s opinion did not address the authority of 

the Corps to regulate discharges of fill into wetlands not adjacent to traditionally navigable or 

navigable-in-fact waters. United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 131 

(1985). In SWANCC, the Corps argued the scope of the relevant definition of “navigable waters” 

included “at least some waters that would not be deemed navigable,” specifically referring to the 

isolated ponds in question. SWANCC, 531 U.S. at 171. The Court disagreed, holding that the 

CWA did not support the Corps promulgation of the Migratory Bird Rule. Id. at 171-72. The 
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case identified important constitutional issues presented by the Corps interpretation of the 

agency's regulations but refused to address these issues. Id. at 174. The Corps interpretation of 

the CWA was found to invoke the outer limits of Congress' power, and there was no clear 

indication that Congress intended the CWA to push these limits. Id. at 172.  

Reedy Creek is an isolated, nonnavigable waterbody that is outside the jurisdiction of the 

CWA. “Isolated” meaning it lacks an obvious surface connection to other navigable waters. The 

analysis to determine Reedy Creek is outside the jurisdiction of the CWA requires two steps. 

First, Reedy Creek is analyzed by itself to determine if it is a water of the United States pursuant 

to 33 CFR § 328.3(a)(3). Second, once it is established that Reedy Creek is not a water of the 

United States itself pursuant to 33 CFR § 328.3(a)(3), Reedy Creek must be shown not to be a 

tributary to a water of the United States pursuant to 33 CFR § 328.3(a)(5). Reedy Creek flows 

into Wildman Marsh. Wildman Marsh is analyzed similarly to Reedy Creek to determine 

whether it is a water of the United States pursuant to 33 CFR § 328.3(a).  

Reedy Creek is a waterbody similar to the isolated ponds in SWANCC. In SWANCC, the 

Supreme Court refused to read the language of the CWA in a way that would grant the Corps the 

authority to regulate intrastate, isolated, and nonnavigable waterbodies. 531 U.S. at 174. The 

Supreme Court purposefully did this “to avoid significant constitutional and federalism 

questions.” Id. It would be inappropriate for this Court to consider these constitutional questions 

prior to an act of Congress clarifying that these types of waterbodies are within the authority of 

the CWA. There is, however, a difference between the ponds in SWANCC and Reedy Creek. The 

ponds in SWANCC were entirely intrastate, while Reedy Creek is an interstate waterbody that 

flows in both the State of New Union and the State Progress. Therefore, pursuant to 33 CFR § 

328.3(a)(2), Reedy Creek would be a water of the United States according to the Corps. This 
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regulation, however, is beyond the scope of the CWA, and similarly to SWANCC’s treatment of 

the Migratory Bird Rule, the Court should invalidate this regulation until Congress changes the 

objective of the CWA or makes clear its intent to have jurisdiction over these waters. Finally, 

waterbodies that are only under CWA jurisdiction pursuant to 33 CFR § 328.3(a)(3) are beyond 

the scope and authority of the CWA. Entirely isolated waterbodies that do not have any 

hydrologic connection or significant nexus with navigable waters should not be under CWA 

jurisdiction just because an industry uses the water and then injects good into interstate 

commerce without a clear and affirmative statement that Congress intends to invoke the far 

reaches of its Commerce Clause power. 

The objective of the CWA is to “restore and maintain the chemical, physical, and 

biological integrity of the Nation's waters.” 33 U.S.C. § 1251(a). Extending jurisdiction of the 

CWA to interstate waters solely for the reason that they are interstate waters does nothing to 

further the objective of the statute. Arbitrarily covering all interstate waters could potentially 

cover waters that are outside Congress’s intent for the CWA. The distinction of being an 

interstate water should not by itself rise to the same level as being a traditionally navigable 

water. For instance, suppose the ponds in SWANCC were on a state border, the Migratory Bird 

Rule would never become an issue because the ponds would under the jurisdiction of the CWA 

due to being an interstate water. This result makes little sense. The focus of jurisdictional 

determinations of the CWA should focus on the qualities and inhabitants of the waterbody. 

Although some might argue the regulation is necessary to avoid and resolve conflicts between 

states, there are better options than forcing CWA jurisdiction over all interstate waterbodies. 

First, Congress could amend the CWA to specifically cover these waters. Second, other federal 
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regulation could be passed to set up a process to resolve conflicts regarding interstate waters. 

Finally, states could make compacts regarding the treatment of these waters amongst themselves. 

Wildman Marsh can be analyzed in a similar fashion. Since Reedy Creek is not a 

navigable water, Wildman Marsh is an isolated or non-adjacent wetland. This means that it does 

not satisfy Riverside Bayview Homes or the Rapanos opinions, but Wildman Marsh resembles an 

isolated, intrastate, and nonnavigable waterbody much like the ponds in SWANCC.  The 

argument for the CWA to have jurisdiction over Wildman Marsh is identical to the case made for 

the ponds in SWANCC. The opposition argues that Wildman Marsh is necessary for interstate 

migration of birds to support interstate commerce in duck hunting. As previously mentioned, the 

Migratory Bird Rule was invalidated in SWANCC as being outside the authority of the CWA. 

531 U.S. at 174. The addition to the argument that the birds are necessary to support interstate 

commerce does not save the argument from being outside the authority of the CWA, but merely 

begins the Commerce Clause argument that will be had if Congress shows an intent to cover 

these types of isolated waterbodies.  

However, there is one difference between Wildman Marsh and the isolated, intrastate, 

and nonnavigable waterbodies considered previously. The Wildman Marsh National Wildlife 

Refuge Area is federal property. This is not a good a reason, however, to automatically include 

them under the jurisdiction of the CWA. “The waters of the United States” does not qualify as a 

clear and manifest statement from Congress needed to authorize an intrusion into an area of 

traditional state authority such as land-use regulation. 

 
VI. THE DISTRICT COURT PROPERLY RULED THAT BONHOMME VIOLATES 

THE CLEAN WATER ACT BY ADDING ARSENIC TO REEDY CREEK 
THROUGH A CULVERT ON HIS PROPERTY, AND THE TRIAL COURT DID 
NOT ERR IN DENYING BONHOMME’S MOTION TO DISMISS ON THIS 
ISSUE 
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According to the CWA, “[e]xcept as in compliance with this section and sections 1312, 

1316, 1317, 1328, 1342 and 1344 of this title, the discharge of any pollutant by any person shall 

be unlawful.” 33 USCS § 1311(a). Under the CWA, the discharge of a pollutant is defined as 

“any addition of any pollutant to navigable waters from any point source, any addition of any 

pollutant to the waters of the contiguous zone or the ocean from any point source other than a 

vessel or other floating craft.” 33 U.S.C. § 1362 (12). Arsenic is commonly associated with gold 

mining and extraction and is a well-known poison. Therefore, the discharge of a pollutant, such 

as arsenic, by a point source is prohibited under the CWA. 

The definition of "point source" includes "any pipe, ditch, channel, tunnel, conduit, well, 

discrete fissure, container, rolling stock, concentrated animal feeding operation, or vessel or 

other floating craft, from which pollutants are or may be discharged." 33 U.S.C. § 1362(14). 

Intervening channels, such as storm drains, sewer systems, and culverts, have been held to be 

point sources. See United States v. Ortiz, 427 F.3d 1278, 1281 (CA10 2005) (a storm drain that 

carried flushed chemicals from a toilet to the Colorado River was a "point source"); United 

States v. Velsicol Chemical Corp., 438 F. Supp. 945, 947 (W.D. Tenn. 1976) (court found 

discharges into the city sewer system, which, in turn, emptied into the Mississippi River to be in 

violation of the CWA); and Dague v. Burlington, 935 F.2d 1343, 1354-1355 (2nd Cir. 1991) (a 

culvert connecting two bodies of navigable water was a "point source"), rev'd on other grounds, 

505 U.S. 557 (1992). 

In Dague v. Burlington, the court expands to say that the definition of a point source 

under the CWA is meant to have a broad reach.  935 F.2d 1343 at 1355. It states that the concept 

of a point source was designed to embrace the broadest possible definition of any identifiable 

conveyance from which pollutants might enter waters of the United States. Id. Therefore, in this 
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case, the court held that a railroad culvert that conveyed pollutants into navigable waters was a 

point source regardless if the pollutant was already present in the waters. Id.  

In South Florida Water Management District v. Miccosukee Tribe of Indians, a case 

questioning the requirement of a NPDES discharge permit for a pump station, the Supreme Court 

clarified that a point source, defined as a "discernible, confined, and discrete conveyance." § 

1362(14) (emphasis added), makes plain that “a point source need not be the original source of 

the pollutant; it need only convey the pollutant to "navigable waters," which are, in turn, defined 

as "the waters of the United States." § 1362(7)”. S. Fla. Water Mgmt. Dist. v. Miccosukee Tribe 

of Indians, 541 U.S. 95, 105 (U.S. 2004). This case elucidated that owners of point sources do 

not have to initially add pollutants to water to be liable under the CWA as long as their point 

sources covey the pollutants to navigable waters.  

Ditch C-1 is a manmade ditch that is used to drain groundwater from saturated soils for 

agricultural use. R. 5.  The Ditch runs through several agricultural properties, including 

Maleau’s, which it drains, and ultimately crosses into Bonhomme’s property and discharges 

through a culvert directly into Reedy Creek. Id. The culvert is located under a farm road on 

Bonhomme’s property. Id. It is possible that Maleau’s waste piles leach arsenic into the Ditch via 

rainwater runoff, but the runoff in the Ditch is ultimately discharged into Reedy Creek by the 

culvert on Bonhomme’s property. Id.  

If the Court holds that Reedy Creek is not a navigable water, then this issue would be 

irrelevant. According to the CWA, a discharge of a pollutant is any addition of any pollutant to 

navigable waters from any point source. 33 U.S.C. § 1362 (12). Therefore, the arsenic 

discharged from the culvert can only be considered a discharge of a pollutant from a point source 
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if Reedy Creek is navigable. If the Court holds this way, then neither Maleau nor Bonhomme 

could be considered liable for the discharge.  

If, however, the District Court’s ruling is upheld, then this issue must be addressed more 

specifically. Considering the definition of a point source and the precedent found in Dague v. 

Burlington, the culvert on Bonhomme’s property should be considered a point source. The 

culvert in question is a discrete vessel from which pollutants are or may be discharged. 

Furthermore, in Dague v. Burlington the court held that a culvert is in fact a point source if it 

discharged pollutants into a navigable water. Dague v. Burlington, 935 F.2d  at 1354-1355. 

Considering the controlling case law of S. Fla. Water Mgmt. Dist. v. Miccosukee Tribe of 

Indians, the fact that Bonhomme might not be the source of the arsenic in the waters is 

immaterial. Bonhomme is the owner of the culvert, which conveys the arsenic into Reedy Creek. 

Therefore, applying the law of S. Fla. Water Mgmt. Dist, he should be liable for the pollutant 

because he owns the point source conveying the substance into the creek. S. Fla. Water Mgmt. 

Dist. v. Miccosukee Tribe of Indians, 541 U.S. 95, 105 (U.S. 2004). 

 
CONCLUSION 

 
 Indisputably, the District Court properly held that Bonhomme is not a real party in interest 

contrary to FRCP 17 because he is a front for PMI, Bonhomme is not a “citizen” entitled to file a 

law suit under the 33 U.S.C. § 1365 because he is a foreign national, Maleau’s mining piles are 

not “point sources” under 33 U.S.C. § 1362 (12)(14) because piles are not conveyances, Ditch C-

1 is not a navigable water because it is a point source, and Bonhomme violates the CWA by 

allowing pollutants to flow into Reedy Creek through his culvert, a “point source.” The 

Appellant requests that the District Court’s holding that Reedy Creek is a navigable water/water 
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of the United States be reversed as it does not fit the traditional understanding of “navigable 

waters.” 

 
 

 


