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JURISDICTIONAL STATEMENT 

 

 The District Court for the District of Progress entered a final order on July 23, 2012 by 

dismissing Bonhomme’s claims against Maleau and denying Bonhomme’s motion to dismiss the 

claims brought against him by Progress. (R. 1-3). This Court’s jurisdiction to hear an appeal of 

the final order is appropriate under 28 U.S.C. §1291. This Court has subject matter jurisdiction 

pursuant to 28 U.S.C. §1331 because the Clean Water Act (hereinafter “CWA”)), 33 U.S.C. 

§1251 et seq., is a federal statute.  

STATEMENT OF THE ISSUES 

I. Whether Bonhomme’s individual injuries are sufficient for him to be a real party of 

interest to bring a citizen suit against Maleau pursuant to Federal Rule of Civil 

Procedure 17. 

 

II. Whether Bonhomme is a citizen entitled to raise a citizen suit claim as defined in 

section 505(g) and 502(5) of the CWA.  

 

III. Whether the mining waste piles which Maleau purposefully moved from his mining 

site to the land adjacent to Ditch C-1 constitute “point sources” under sections 

502(12) and 502(14) of the CWA. 

 

IV. Whether the relatively permanent flow of water in Ditch C-1 constitutes a navigable 

water/water of the United States under sections 502(7) and 502(14) of the CWA.  

 

V. Whether Reedy Creek’s use for interstate commerce renders it a navigable 

water/water of the United States under sections 502(12) and 502(14) of the CWA 

despite not being traditionally used for waterborne transportation. 

 

VI. Whether Bonhomme may be shielded from liability for the arsenic passing through 

his culvert by a showing that Maleau was the “but-for” causation of the arsenic 

pollution. 

STATEMENT OF THE CASE 

This appeal arises from the final order of the District Court entered on July 23, 2012 

dismissing Bonhomme’s claims against Maleau and denying Bonhomme’s motion to dismiss the 
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claims raised by Progress. (R. 1-3). Bonhomme filed a timely citizen suit against Maleau under 

the CWA §505, 33 U.S.C. §1365, alleging that Maleau arranged mining waste piles in a manner 

that caused storm water runoff containing arsenic to travel from Ditch C-1 to Reedy Creek and 

ultimately into Wildman Marsh without a permit, in violation of section 301(a) of the Act. 33 

U.S.C. §1311(a); (R. 4-5). Subsequently, after proper notice, Progress filed a citizen suit against 

Bonhomme, which Maleau joined, alleging that Bonhomme violated the CWA by allowing 

arsenic to be discharged through his culvert into Reedy Creek. (R. 5). The District Court granted 

the parties’ motion to consolidate the cases.  

The defendants in each case moved to dismiss the claims against them. Id. In response to 

the motions to dismiss, the District Court made the following findings: (1) Bonhomme is not a 

real party in interest under Federal Rules of Civil Procedure 17, (2) Bonhomme may not file a 

citizen suit under section 505 of the CWA because he is a foreign national, (3) Maleau’s mining 

waste piles are not point sources under the CWA, (4) Ditch C-1 is not a navigable water under 

section 502(7) of the CWA, (5) Reedy Creek is a navigable water under section 502(7) of the 

CWA, and (6) Bonhomme may be held liable under the CWA despite Maleau being the “but-for” 

causation for the arsenic passing through Bonhomme’s culvert. (R. 2-3). Bonhomme appeals the 

decision of the District Court to this Court and respectfully requests that this Court affirm the 

holding of the District Court that Reedy Creek is a navigable water and reverse the remaining 

holdings. Id.  

STATEMENT OF THE FACTS 

 

This matter arises out of the contamination of waterways in the State of Progress, 

including a unique wetland area known as Wildman Marsh (Wildman). (R. 6). The totality of the 

evidence indicates that this contamination is traceable to two waste piles on Defendant Maleau’s 
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property. (R. 5-6). Maleau operates a gold mining and extraction business in the State of 

Progress. (R. 5). It is undisputed that waste from this operation is transported from the mining 

sites by truck to two piles adjacent to Ditch C-1, which is a drainage ditch dug into saturated 

soils to drain them for agricultural purposes. Id. When it rains, water runs through the piles and 

the runoff flows into Ditch C-1. Id. Ditch C-1 carries this runoff into Reedy Creek and ultimately 

into the Wildman National Wildlife Refuge where it reaches Wildman Marsh. Id. The water 

flowing through Ditch C-1 contains running water throughout the year, except during normal 

periods of draught lasting from several weeks to three months. Id. Maleau currently holds no 

CWA permit with respect to runoff from the piles adjacent to Ditch C-1. (R. 7) 

Reedy Creek is fifty mile long body of water which begins in the State of New Union 

before flowing into Progress. (R. 5). In New Union, Reedy Creek is used as a water supply for 

Bounty Plaza, which sells gasoline and food. Id. Bounty Plaza is located on Interstate 250, which 

is a federally funded interstate highway. Id. In New Union, as well as in Progress, Reedy Creek 

is used by farmers in agriculture where the farmers divert the water for irrigation. Id. The 

agricultural products harvested by the farmers in both states are sold in interstate commerce. Id. 

Reedy Creek flows for several miles in Progress before flowing through Bonhomme’s property 

and Wildman Marsh. (R. 5-6). Before flowing into Wildman Marsh, Reedy Creek passes through 

a culvert on Bonhomme’s property. (R. 5). 

Wildman Marsh is largely situated on the Wildman National Wildlife Refuge on federal 

property which is maintained by the Fish and Wildlife Service. (R. 6). The marsh is a critical 

home to millions of migratory waterfowl during their twice annual migrations. (R. 5-6). This 

area has proven both attractive and profitable for Progress, bringing in hunters from Progress as 
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well as from the surrounding states. (R. 6). The hunting industry on Wildman Marsh produced 

approximately $25 million dollars to the local economy. Id.  

 Bonhomme discovered that Reedy Creek and Wildman Marsh contained significant 

levels of arsenic. (R. 6). It is undisputed that arsenic, a well-known poison, is associated with 

gold mining. Id. Arsenic was undetectable in Ditch C-1 upstream of Maleau’s property, but was 

present in high concentrations in Ditch C-1 immediately downstream of Maleau’s property. Id. 

Moreover, arsenic was undetectable upstream of the point where Ditch C-1 discharges into 

Reedy Creek, but was present in significant concentrations at the point of discharge. Id.  

Bonhomme is president and minority shareholder in Precious Metals International (PMI), 

a competitor of Maleau. Id. Bonhomme, an avid hunter, purchased property abutting Wildman, 

from which he staged hunting trips to Wildman for his personal pleasure, separate from his role 

with PMI. Id. Bonhomme previously went on eight hunts each year with friends and 

acquaintances. Id. While some of these acquaintances were business associates, these trips were 

not work-related. Bonhomme was extremely concerned after discovering arsenic contamination 

in Reedy and Wildman. Id.  Only after this discovery did he cut the frequency of his hunting 

four-fold to lessen his exposure to the poison. Id.  The effect of this decision has been to severely 

limit his enjoyment of Wildman and the use of his personal property abutting the Marsh.  

STANDARD OF REVIEW 

 The District Court for the District of Progress dismissed Bonhomme’s claims against 

Maleau and denied Bonhomme’s motion to dismiss Progress’ claim that Bonhomme was liable 

for the pollution from the culvert under the CWA. (R. 2-3). The interpretation and applicability 

of the CWA is a matter of law which this Court reviews de novo. U.S. v. Hubenka, 438 F.3d 

1026, 1030 (10th Cir. 2006). 
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SUMMARY OF THE ARGUMENT 

The District Court erred in holding that Bonhomme was not a proper plaintiff in this 

action because he is not the real party in interest or a “citizen” under Section 505(g). The District 

Court also erred in holding Maleau’s mining waste piles are not point sources under CWA 

§502(12), holding that Ditch C-1 is not a navigable water of the United States, and that 

Bonhomme is liable for the third party pollution created by Maleau. The District Court properly 

held that Reedy Creek is navigable water under the CWA. 

 Bonhomme is the real party of interest in this action. He is a person, with an interest 

which has been negatively affected by Maleau’s polluting activity. Therefore, he has a 

substantive right to be enforced under Section 505 of the CWA. While Progress and Maleau 

assert that he is actually a “front” for PMI, this is not the case. Bonhomme’s position as president 

of PMI does not make PMI the real party in interest where he has the substantive right to be 

enforced. Furthermore, PMI’s interests as a mineral company are not in line with the 

environmental interests protected under the CWA.  

 Bonhomme is also a “citizen” for the purposes of Section 505(g) because he is a “person” 

with an interest which has been adversely affected. The definition provided by statute is 

unambiguous, and the District Court erred in reading nationality into its language. Allowing 

Bonhomme to bring suit does not deprive the statute of all meaning. The District Court’s reading 

and interpretation of the statute runs contrary to legislative intent by thwarting otherwise proper 

efforts to enforce the act. Citizenship has no bearing on the pollution of waters and should not 

prevent an otherwise legitimate suit.  

 The District Court’s holding that the mining piles are not point sources under the CWA 

offends Congress’ intent to broadly define point sources in order to further the goals of the 
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CWA. The piles clearly constitute discernible, confined and discrete conveyances within the 

scope of the CWA under existing federal precedence. Furthermore, Maleau purposefully moved 

the mining waste from the mining site to the piles through human actions, thereby triggering 

enforcement under the CWA.   

 The District Court also erred in holding that Ditch C-1 is not a navigable water/water of 

the United States under the CWA. Ditch C-1 falls within the broad definition of navigable 

water/water of the United States as defined in section 502(7) of the CWA. Ditch C-1, an 

otherwise non-navigable water, should be considered to be a navigable water because it satisfies 

both tests promulgated by the Rapanos Court: it has a relatively permanent flow of water with a 

connection to Reedy Creek, a navigable water, and it maintains a significant nexus to Reedy 

Creek. Additionally, Ditch C-1 does not automatically become solely a point source because 

ditches were enumerated in the statutory definition of “point source” since Ditch C-1 is outside 

the scope of a mere ditch.  

 The District Court properly held that Reedy Creek is a navigable water/water of the 

United States. A water source may be a water of the United States if it crosses state lines or is 

necessary for interstate commerce. Reedy Creek satisfies both of these standards because it flows 

from the State of New Union to the State of Progress and serves as an integral component in the 

operation of a rest stop on an interstate highway which sells goods into interstate commerce. 

Furthermore, Wildman Marsh, the terminus of Reedy Creek, is a water of the United States 

because it is located on federal property and contributes significant amounts of interstate money 

into the local economy through bird hunting activities conducted at Wildman Marsh. 

 Finally, the District Court erred in denying Bonhomme relief from strict liability under 

the CWA. Although the CWA generally imposes strict liability, strong policy reasons suggest the 
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need to allow for a party to be free of liability when the pollution on their property is exclusively 

the result of the but-for actions of a third party. Not only would the strong deterrent goals of the 

CWA be met by imposing liability on the source rather than an innocent bystander, but other 

provisions of the CWA allow for third party defenses. Since Bonhomme’s culvert did not 

purposefully redirect the pollution, this Court should impose liability on Maleau, not 

Bonhomme. 

ARGUMENT 

1. Bonhomme is the real party in interest to because he, rather than PMI, has the 

substantive right to be enforced under Section 1365. 

The District Court erred in finding PMI to be the real party in interest in this action. 

Bonhomme is the real party in interest because he holds a statutory right to seek relief. F.R.C.P. 

17(a). Bonhomme has a right to sue in his own behalf because he has a sufficient interest in 

Wildman Marsh to seek redress under the Clean Water Act §505. 33 U.S.C. §1365 (2013). 

Section 505 of the Clean Water Act (hereinafter “CWA”) authorizes any citizen the right to 

commence a civil action on his own behalf. Burnette v. Carothers, 192 F.3d 52, 58 (2d Cir. 1999) 

(emphasis added). Additionally, his position as a shareholder of PMI does prevent him from 

suing in his own name. 

A. Bonhomme has a substantive right to be enforced because he has Standing pursuant to 

Section 1365. 
 

The broad language of §505 of the CWA has been interpreted to confer standing on as many 

people as Article III of the Constitution would permit. See Middlesex Cnty. Sewerage Auth. v. 

Nat'l Sea Clammers Ass'n, 453 U.S. 1, 16-17 (1981); Mancuso v. Consol. Edison Co. of N.Y., 

130 F. Supp. 2d 584, 589 (S.D.N.Y. 2001); Hudson Riverkeeper Fund, Inc. v. Yorktown Heights 

Sewer Dist., 949 F.Supp. 210, 212 (S.D.N.Y.1996).  Constitutional standing pursuant to Article 
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III section 2 requires a plaintiff to demonstrate that:  a) the individual has suffered actual injury, 

or currently suffers threatened injury, as a result of the alleged violation; b) the injury is fairly 

traceable to the violation; and 3) the injury is redressible by a favorable court decision. Friends 

of the Earth v. Laidlaw Envtl. Services Inc., 528 U.S. 167 (2000) [hereinafter “Laidlaw”]; Lujan 

v. Defenders of Wildlife, 504 U.S. 555 (1992). In evaluating whether a complaint adequately 

pleads the elements of standing, courts must accept as true all material allegations set forth in the 

complaint, and must construe those facts in favor of the nonmoving party.” Ballentine v. U.S., 

486 F.3d 806, 810 (3d Cir. 2007) 

Bonhomme asserts his rights under the CWA due to injury to his interests in Wildman 

Marsh. Injury to one’s recreational interests is sufficient to confer standing. See, e.g. Laidlaw, 

528 U.S. at 183–84 (holding plaintiff organization has standing where members used river for 

recreational purpose). A plaintiff only needs to show that they are a person, “for whom the 

aesthetic and recreational values of the area will be lessened,” by the challenged activity. Sierra 

Club v. Morton, 405 U.S. 727, 735 (1972); Lujan, 504 U.S. at 562-63 (holding “desire to use or 

observe an animal species, even for purely esthetic purposes, is undeniably a cognizable 

interest”). Furthermore, a plaintiff’s proximity to the violation augments the injury. Montgomery 

Envtl. Coal. v. Fri, 366 F. Supp. 261, 264 (D.D.C. 1973) (Standing granted for Plaintiffs living 

“within the environs of the natural object they seek to protect”).  

Bonhomme’s injury falls within the parameters of the court’s holding in Friends of the Earth, 

Inc. v. Gaston Copper Recycling Corp., 204 F.3d 149, 161 (4th Cir. 2000). There the Plaintiff’s 

injury stemmed from the Defendant’s toxic discharge into a lake on his property. Id. at 150-51. 

The court found that the “threatened injury” was adequate to provide injury in fact. Id. at 160 

(stating Plaintiff “need not wait until his lake becomes barren and sterile or assumes an 
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unpleasant color and smell before he can invoke the protections of the CWA.”). A plaintiff need 

only show a reasonable fear and concern that the Defendant’s discharge will directly affect their 

recreational or economic interests. Id. at 161.  

Here the fact that Bonhomme made recreational use of Wildman Marsh for hunting is 

uncontroverted. (R. 6). He drastically reduced his use of the area to hunt because of his discovery 

of arsenic in the waters. Id. Indeed, the presence of Arsenic, a well-known poison, could give a 

user of property fear and concern. In addition to his recreational interest, Bonhomme lives 

adjacent to Wildman Marsh. (R. 6). Like Montgomery Environmental Coalition, the proximity of 

the arsenic poison to Bonhomme’s property puts his injury “on a higher plane.” 366 F. Supp.  at 

264. Also, his injury is exacerbated because the property contains only a hunting lodge. (R. 7-

8).Therefore the decrease in hunting trips has lessened his personal use and enjoyment of the 

parcel as a whole.  

Bonhomme’s injuries are also fairly traceable to Maleau’s mining activities. The “fairly 

traceable” requirement is only designed to ensure that the injury complained of is “not the result 

of the independent action of some third party.” Lujan, 504 U.S. at 560; Pub. Interest Research 

Grp. of N.J., Inc. v. Powell Duffryn Terminals Inc., 913 F.2d 64, 72 (3d Cir. 1990) (stating fairly 

traceable requirement of is not equivalent to a requirement of tort causation). “Where a plaintiff 

has pointed to a polluting source as the seed of his injury, and the owner of the polluting source 

has supplied no alternative culprit, the “fairly traceable” requirement can be said to be fairly 

met.” Gaston Copper Recycling Corp., 204 F.3d at 162.  

The District Court took note of the fact that arsenic is associated with the process of gold 

mining. (R. 6). Rainwater flows through waste piles on Maleau’s property into Ditch C-1. (R. 5). 

This ditch flows directly into Ready Creek, which runs into Wildman Marsh. Id. Indeed, 
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Wildman was the point of testing where Bonhomme found heightened levels of Arsenic. (R-6). 

The totality of Bonhomme’s testing suggests that Maleau’s activity is the source of Arsenic 

contamination in Wildman; moreover, at this point there is no readily apparent third-party 

responsible for the discharge. Id.  

Finally, Bonhomme’s injury can be fairly redressed by this court’s ruling. In this action, 

Bonhomme seeks both injunctive relief and civil penalties. (R.4). Injunctive relief can provide 

redress where, as here, a plaintiff alleges harm to water quality because of the discharge of 

pollutants. See Pub. Interest Research Grp. of N.J., Inc. 913 F.2d at 73. Additionally, civil 

penalties causally related to a citizen-plaintiff's injury are likely to redress that injury. 

Chesapeake Bay Found., Inc. v. Gwaltney of Smithfield, Ltd., 890 F.2d 690, 695 (4th Cir. 1989). 

Plaintiffs need not show that the waterway will be returned to pristine condition in order to 

satisfy the minimal requirements of Article III. Pub. Interest Research Grp. of N.J., Inc., 913 

F.2d at73. 

A plaintiff seeking injunctive relief shows redressability by alleging a continuing violation or 

the imminence of a future violation of the statute at issue. Gaston Copper Recycling Corp., 204 

F.3d at 162. Bonhomme alleges such a violation with respect to Maleau’s mining activities. (R. 

4). The fact that violations of the CWA in the form of arsenic discharge are ongoing is 

uncontroverted. Therefore, Bonhomme has standing to sue because he alleges an ongoing injury, 

which is fairly traceable to Maleau’s activities, and that this court’s decision can redress that 

injury. See Pub. Interest Research Grp. of N.J., Inc., 913 F.2d at73 (stating that because the Act 

explicitly confers to the limits of the constitution, prudential limitations need not be considered). 
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Maleau and the state assert that Bonhomme is a “front” for PMI. (R. 1). However, pursuant 

to the analysis above, Bonhomme possesses the right to enforce the CWA on his own behalf.
1
 

Burnette, 192 F.3d at 58. “The ‘real party in interest’ is the party who, by substantive law, 

possesses the right sought to be enforced, and not necessarily the person who will ultimately 

benefit from the recovery.” U.S. v. 936.71 Acres of Land, More or Less, in Brevard Cnty., State 

of Fla., 418 F.2d 551, 556 (5th Cir. 1969) [hereinafter “936.71 Acres of Land”]; F.R.C.P. 17(a). 

Bonhomme’s asserted right is sufficient for purposes of being the real party in interest. 

Fitzgerald v. Kriss, 10 F.R.D. 51, 54 (N.D.N.Y. 1950) (holding a liberal construction of the 

requirement must be given, no question raised as to the existence of right sought to be enforced). 

Because he is a real party in interest, Rule 17(a) does not require the joinder of any other parties 

fitting that description. HB General Corp. v. Manchester Partners, 95 F.3d 1185, 1196 (3d Cir. 

1996).  

B. PMI does not have a cognizable interest under §505 because any interest they may have 

in this litigation is financial rather than environmental.  
 

PMI would be required in this action under FRCP 17(a) if Bonhomme was an agent solely 

for the purpose of bringing suit. Photometric Prod.  Corp. v. Radtke, 17 F.R.D. 103, 115 (S.D. 

N.Y. 1954). However, this is not a case where Bonhomme is attempting to assert an interest 

which really belongs to PMI. Compare Leppaluoto v. Nazarian, 895 F.2d 1417 (9th Cir. 1990) 

(Holding corporation is real party in interest in professional malpractice action where defendant 

represented corporation); with DM II, Ltd. v. Hosp. Corp. of Am., 130 F.R.D. 469, 471 (N.D. 

                                                           
1
 While the District Court was heavily swayed by the fact that PMI is paying Bonhomme’s legal 

fees, this fact is irrelevant in determining the real party in interest. Farrell Const. Co. v. Jefferson 

Parish, La., 896 F.2d 136, 141 (5th Cir. 1990) (Holding agreement as to “legal representation and 

fees” did not affect the fact that Plaintiff held right sought to be enforced under substantive law); 

Armour Pharm. Co. v. Home Ins. Co., 60 F.R.D. 592, 594 (N.D.Ill.1973) (stating “the mere fact 

that court expenses and attorney’s fees are paid by Excess does not make them a real party in 

interest.”).Rackley v. Bd. of Trustees of Orangeburg Reg'l Hosp., 35 F.R.D. 516, 518 (E.D.S.C. 

1964). 
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Ga. 1989) (holding partners, rather than partnership, are real parties in interest where substantive 

law grants them right to sue individually); see also Hanna Mining Co. v. Minn. Power and Light 

Co., 573 F. Supp. 1395, 1398 (D. Minn. 1983) (holding agent with ownership interest in the 

subject matter of the suit was a real party in interest.).  Rather, as a mineral corporation, PMI 

does not have any cognizable environmental interest in this matter; therefore, they cannot be the 

real party in interest. (emphasis added). 

The CWA does allow organizations the right to sue where members are aggrieved. E.g. Hunt 

v. Wash. State Apple Adver. Comm’n, 432 U.S. 333, 343 (1977). In order for PMI to have such 

standing: “(a) its members would otherwise need standing to sue in their own right; (b) the 

interests it seeks to protect must be germane to the organization’s purpose; and (c) neither the 

claim asserted nor the relief requested requires the participation of individual members in the 

lawsuit.” Id. PMI fails this test with respect to its organizational purpose.  

Environmental and recreational interests in Wildman Marsh, or the surrounding waters, are 

not within PMI’s zone interest as a mineral corporation. The zone of interest requirement has 

been applied to limit the standing of parties with an economic interest that are seeking to stop 

regulatory actions or gain a competitive advantage. See Nev. Land Action Ass'n v. Forest Serv., 

8 F.3d 713, 716 (9th Cir. 1993); Churchill Truck Lines, Inc. v. United States, 533 F.2d 411, 416 

(8th Cir. 1979); Clinton Cmty. Hosp. Corp. v. S. Md. Med. Ctr., 510 F.2d 1037, 1038 (4th Cir. 

1975). For this reason, corporations usually have difficulty establishing standing: their injuries 

are usually economic, rather than the types of injuries protected by the environmental 

statutes. Citizens Coordinating Comm. on Friendship Heights v. Wash. Metro. Area Transit 

Auth., 765 F. 2d 1169, 1173-74 (D.C. Cir. 1985). Any interest PMI may derive from this action 

is purely a result of their competitor being forced to comply with the CWA.  
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Colorado Rail Passenger Association v. Federal Transit Authority is one example of an 

organization whose interest was not germane to the cause of action. 843 F. Supp. 2d 1150, 1170-

71 (D. Colo. 2011). There the organization’s purpose was “preserving and improving passenger 

rail services. Id. The court held that this purpose was simply not germane to the interest of 

protecting the historical nature of a train station. Id.  Here PMI’s organizational purpose is even 

less related to the cause before this Court. Their mineral extraction business has no relation to the 

environmental welfare of Wildman Marsh or the surrounding area. The fact employees of PMI 

may enjoy hunting in Wildman is not sufficient because their organizational purpose is economic 

rather than environmental. Pac. Nw. Generating Co-op. v. Brown, 38 F.3d 1058, 1063 (9th 

Cir.1994). In consequence, although PMI may benefit from the suit their joinder is not required 

under F.R.C.P. 17(a). 936.71 Acres of Land, 418 F.2d at 556; Proctor v. Gissendaner, 579 F.2d 

876, 880 (5th Cir. 1975).  

2. The District Court erred in interpreting CWA Section 505 to not allow suits by 

foreign nationals whose interests are adversely affected pursuant under the statute 

because Bonhomme is a “citizen” as defined in Section 505(g).  

 

The District Court erred in finding that the Citizen Suit provision of the CWA serves to bar 

otherwise legitimate actions brought by foreign nationals. The Citizen Suit provision defines 

“citizen” for the purposes of the statute; this definition encompasses Bonhomme because he is a 

person, with an interest in the use of Wildman Marsh, which has been adversely affected. 

Allowing the term “citizen” to encompass foreign nationals does not deprive the term of all 

meaning.  Additionally, curtaining the enforcement of the CWA by limiting citizen suit 

enforcement runs contrary to the intent of the statute. 

A.  Bonhomme has the right to sue under §505 because he is a “citizen” under the 

unambiguous definition provided by statute. 
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 Bonhomme is a citizen under the express definition of §505(g). As an individual, he is a 

“person” within the meaning of §502(7). Additionally, he has an interest in Wildman Marsh 

which has been adversely affected. See Supra, p. 5-6. Consequently, he is a proper plaintiff under 

the plain language of the section. See Infra, n. 3.  

The District Court improperly narrowed the definition provided by §505(g). Statutory 

interpretation begins with the language of the statute. Williams v. Taylor, 529 U.S. 420, 431 

(2000). If the language is clear and fits the case, the plain meaning is generally regarded as 

conclusive. Sullivan v. Stroop, 496 U.S. 478, 482 (1990); Norfolk Dredging Co., Inc. v. U.S., 

375 F.3d 1106, 1110 (Fed. Cir. 2004). The definition provided by 505(g) is unambiguous. U.S. v. 

City of Toledo, 867 F. Supp. 595, 597 (N.D. Ohio 1994). Therefore, this clear definition should 

control over any dictionary meaning of “citizen”
2
 unless it produces absurd results or clearly runs 

contrary to legislative intent. See VE Holding Corp. v. Johnson Gas Appliance Co., 917 F.2d 

1574, 1579–80 (Fed.Cir.1990). 

The District Court’s mistake in interpretation is illustrated by its acceptance of Progress 

as a “citizen.” (R. 8). States have consistently been held to be “citizens” under §505(g). U.S. 

Dep't of Energy v. Ohio, 503 U.S. 607, n. 5 (1992); Mass. v U.S. Veterans Admin., 541 F.2d 

119, n. 1 (1st Cir. 1976); But see City of Hopewell, 508 F. Supp. 526, 528 (E.D. Va. 1980). 

However, like Bonhomme, a state is not a citizen within the traditional definition of the word. Id. 

citing Shell Oil Co. v. Train, 585 F.2d 408, 413 (9th Cir. 1978). Therefore, citizenship itself 

cannot be prerequisite for suit §505.  

The District Court reasons that states may sue because they are “domestic entities.” (R. 

8). Yet U.S. Dep't of Energy v. Ohio illustrates why States are encompassed within the statute’s 

                                                           
2
 See Smith v. U.S., 508 U.S. 223, 228 (1993).  
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definition of “citizen.” 503 U.S. at n. 5. The Court interpreted the unambiguous definition 

provided by 505(g) in a formulaic fashion.
3
 States may sue as citizens because they are “persons” 

within the definition of 1362. Id.; See City of Toledo, 867 F. Supp. at 597. (equating “citizen” to 

“person”). Like Progress, Bonhomme is a citizen consistent with this definition because he is a 

person with an interest in Wildman Marsh which has been adversely affected. To interpret 

§505(g) otherwise is contrary to authority and legislative intent. See Infra, Section 2(C) 

B. Interpreting Section 505(g) to allow suit by aggrieved persons, regardless of their 

nationality, does not rob the term “citizen” of all meaning. 

 

The District Court argued that the term “citizen” would be rendered meaningless without 

reference to a plaintiff’s nationality. (R. 8). They rely on the Supreme Court’s reluctance to 

extend the meaning of navigable waters to an isolated ditch which happened to be home to 

migratory birds in Solid Waste Agency of N. Cook Cnty v. U. S. Army Corps of Eng’rs, 531 

U.S. 159, 172 (2001) [Hereinafter “SWANCC”]. There the Court concluded that the Corps’ 

definition of the word “navigable” strip the term of any independent significance.” Id. However, 

the court noted that Congress intended the term “navigable waters” to include waters that would 

not be deemed ‘navigable’ under the classical understanding of that term. Id.; See United States 

v. Riverside Bayview Homes, Inc., 474 U.S. 121, 133 (1985) [hereinafter “Riverside Bayview”].  

The rationale of SWANCC does not apply to the §505(g) definition of citizen. Section 

502(7) defines “navigable waters” as “waters of the United States. Therefore defining “waters of 

the United States” with no reference to “navigable,” would strip the word of any meaning. 

SWANCC, 531 U.S. at 172. If Section 505(g) defined “citizen” as only “any person” the same 

                                                           
3
 “States may sue the United States under the citizen-suit sections. See 33 U.S.C. § 1365(a) (any 

“citizen” may bring citizen suit under CWA); Id., § 1365(g) (defining “citizen” for purposes of 

CWA citizen-suit section as “person ... having an interest which is or may be adversely 

affected”); Id., § 1362(5) (defining “person” for purposes of CWA to include a State)” U.S. Dep't 

of Energy v. Ohio, 503 U.S. at n. 5. 
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reasoning would apply. Yet here the legislature adds an additional qualification. A citizen must 

be a person, and must have “an interest which is or may be adversely affected.” CWA §505(g), 

33 U.S.C. §1365. Consequently, even though “citizen” has been defined as a person,
4
 the term 

retains a separate and distinct meaning. Regardless of nationality, a person without an adversely 

affected interest cannot be a citizen for the purposes of 505(g). Further, like the term 

“navigable,” “citizen” has been interpreted to include those outside the classical understanding of 

the term. U.S. Dep't of Energy, 503 U.S. at 613 n. 5; United States Veterans Administration, 541 

F.2d at 121 n. 1. 

C. The District Court’s interpretation of §505(g) is incorrect because it runs contrary to 

the clear intent of the statute.  

 

The District Court assumes that Congress did not intend to broaden the class of potential 

plaintiffs beyond those with American Nationality. (R. 8). On the contrary, because Bonhomme 

has standing, he is within the class of plaintiff’s intended by Congress.
5
 Further, their decision 

would allow the pollution of U.S. waters to go unchecked due only to Bonhomme’s nationality. 

Statutory interpretation must take the objects and policy of the law into account. Stafford v. 

Briggs, 444 U.S. 527, 535 (1980). The District Court’s interpretation should fail because this 

result runs contrary to legislative intent. Johnson Gas Appliance Co., 917 F.2d at 1579–80.  

The District Court failed to properly examine what the legislature had in mind in drafting 

§505. The legislative intent behind the statute does not mention citizenship of parties. In fact, it 

is not primarily concerned with the protection of “persons” at all. Congress passed the CWA to 

protect the chemical, physical and biological integrity of the Nation’s waters. CWA §101(a), 33 

                                                           
4
  Id.; See City of Toledo, 867 F. Supp at 597.  

5
 This phrase [§505(g)] was intended to allow suit by all plaintiffs who possess standing pursuant 

to Club v. Morton, 405 U.S. 727 (1972). Middlesex Cnty. Sewerage Auth. v. Nat'l Sea Clammers 

Ass'n, 453 U.S. 1, 16-17 (1981); See S.Conf.Rep. No. 92–1236, p. 146 (1972), reprinted in 

U.S.C.C.A.N. 3776 (emphasis added).  
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U.S.C. §1251(a) (emphasis added). The Supreme Court has interpreted the Act's purpose as 

“establishing an all-encompassing program of water pollution regulation.” Int’l Paper Co. v. 

Ouellette, 479 U.S. 481, 492 (1987) (quoting Milwaukie v. Ill., 451 U.S. 304, 318 (1981)). To 

this end, the legislature intended the public to support administrative enforcement of the CWA.
6
 
 

Their intention is expressed through §505. See Atl. States Legal Found., Inc. v. Eastman Kodak 

Co., 933 F.2d 124, 127 (2d Cir. 1991) (stating the purpose of the citizen suit is to stop violations 

of the CWA that are not challenged by appropriate state and federal authorities.). Courts should 

interpret the term “citizen” to give effect to the intent of the drafters. See Philbrook v. Glodgett, 

421 U.S. 707, 713 (1975).  

The Court in Riverside Bayview, 474 U.S. at 134, interprets the CWA in conformity with 

the goal of the statute. The U.S. Army Corps of Engineers had defined “waters of the United 

States” within the meaning of the CWA to include “wetlands.” Id. at 135. First, the Court 

analyzed legislative intent to determine if this result was what Congress had in mind. Id. at 131-

35. They decided that forbidding the Corps to regulate “wetlands” would defeat Congress' 

purpose since pollutants in wetlands water might well flow into waters that were indisputably 

jurisdictional. Id. at 137-38.  “Thus, due to the nature of the water system, the very evil that 

Congress sought to interdict—the befouling of the ‘waters of the United States’—would likely 

occur where the Corps of Engineers' jurisdiction to stop short of wetlands.”  Am. Min. Cong. v. 

U.S. E.P.A., 824 F.2d 1177, 1184 (D.C. Cir. 1987) (construing Riverside Bayview, 474 U.S. at 

134-35). 

                                                           
6
 “Public participation in the development, revision, and enforcement of any regulation, standard, 

effluent limitation, plan, or program established by the Administrator or any State under this 

chapter shall be provided for, encouraged, and assisted by the Administrator and the States. The 

Administrator, in cooperation with the States, shall develop and publish regulations specifying 

minimum guidelines for public participation in such processes.” 33 U.S.C.A. §1251. 
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The District Court’s holding frustrates legislative intent by allowing violations to 

continue unchecked. The danger posed by pollution is not transformed by the nationality of its 

discoverer. Allowing the contamination of Wildman to continue because of Bonhomme’s 

nationality prevents the enforcement of the CWA. This delay could allow pollution to 

matriculate to additional waters. Also, Bonhomme was just one of countless individuals who 

frequented Wildman. Therefore what begins as his injury could cause consequences for many 

individuals in the area. The contamination has even been found in some of the migratory birds 

which frequent the area. (R. 6). It is necessary to stop the polluting source as quickly as possible 

because water moves in cycles and the resulting harm will only grow with time. See Riverside 

Bayview, 474 U.S. at 132-33.  

3. The District Court erred in finding that Maleau’s mining piles were not point 

sources despite the CWA’s broad definition of point source.  

 The District Court erred in finding that Maleau’s mining waste piles are not point sources 

under section 502(12) of the CWA. 33 U.S.C. §1362(12). The CWA defines point sources as 

“any discernible, confined and discrete conveyance, including but not limited to any pipe, ditch, 

channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal 

feeding operation, or vessel or other floating craft, from which pollutants are or may be 

discharged.” CWA §502(14), 33 U.S.C. 1362(14) (emphasis added). Although mining waste 

piles are not explicitly listed in the statutory definition, the term “point source” is intended to be 

construed broadly. In re Jarvis, CWA-04-2000-1509, 2002 WL 550952 (E.P.A.Apr.5, 2002) 

(acknowledging that the terms “point source” and “navigable waters” are to be interpreted 

broadly). Accordingly, this Court should find that the mining waste piles are included within the 

statutory definition of point source for the purposes of the CWA. 

A. The mining waste piles constitute a discernible, confined and discrete conveyance. 



 
 

- 19 - 
 

Maleau’s mining waste piles are discernible, confined and discrete conveyances within the 

meaning of the CWA. In Beartooth Alliance v. Crown Butte Mines, 904 F.Supp.1168, 1173-74 

(D.Mont. 1995), the court held that mining pits are “clearly point sources” under the CWA 

because they are “discernible, confined and discrete conveyances.” In Beartooth Alliance, the 

source in question was a mining pit which, through runoff from nearby rivers, carried pollutants 

into navigable waters. Id. at 1172. The court rejected the defendant’s argument that the runoff 

was storm water rather than discharge from a point source, holding instead that the mining 

source must be considered a “point source” to be consistent with the goals set forth by Congress. 

Id. at 1173. 

The holding that mining waste piles may trigger CWA enforcement was reaffirmed by the 

Fifth Circuit in Sierra Club v. Abston, 620 F.2d 41, 43 (1980). In Abston, pollution occurred 

when the erosion of piles of discarded material resulted in rainwater carrying pollutants into a 

navigable water. Id. Although the miners attempted to stop to flow of the runoff by creating 

“sediment basins,” the pollutants ultimately reached the navigable waters. Id. The District Court 

held that there was no direct action on the part of the mine operators so the mining piles could 

not constitute point sources under the CWA, a holding that the Fifth Circuit rejected. Id.  

In reversing the District Court’s ruling, the court rejected the proposed rule that there must be 

an affirmative act of discharge by the defendants
7
. Id. Furthermore, the court rejected the 

argument that mining waste was excluded from the CWA’s jurisdiction because a regulatory 

program aimed specifically at mining operations was withdrawn as duplicative because Congress 

determined that the CWA included the regulation of mining activities. Id. at 44 (citing 

                                                           
7
 The court noted that the CWA defines “discharge of pollutants” as “any addition of any 

pollutant to navigable waters from any point source.” Id. at 46 (citing CWA §502(12)). Such a 

definition encompasses inadvertent discharge, therefore removing a requirement of intent or an 

affirmative action. 
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Environmental Policy Division, Congressional Research Service, Library of Congress, 

Legislative History of the Water Pollution Control Act Amendments of 1972, 530-35 (Comm. 

Print, Senate Committee on Public Works, 93d Cong., 1st Sess. 1973)). In resolving the question 

of when mining activities constitute a “point source,” the court held that surface runoff collected 

or channeled by the operator constitutes a point source discharge so long as the operator makes 

some effort to change the surface, to direct the waterflow, or otherwise impede its progress. Id. at 

45. Applying this standard to the facts, the court concluded that even though the miners had done 

nothing more than the mere collection of rock and other materials, there was a “point source” 

sufficient for CWA liability because the runoff from the piles created a discernible, confined and 

discrete conveyance to the navigable water. Id. at 45-46. 

Since the present facts are analogous to those in Abston, so this Court should find that 

Maleau’s mining piles are point sources under the CWA or should, at minimum, trigger the 

enforcement provisions of the CWA. The record indicates that Maleau trucks the overburden and 

slag from his mining operation and then stacks the material into piles adjacent to Ditch C-1. (R. 

5). By doing so, Maleau is purposefully moving the material and organizing it into piles, thereby 

performing the action at the heart of Abston. 620 F.2d at 45.  

Furthermore, the record indicates that rainwater runoff flows through the materials in the 

piles and percolates through them, ultimately leading through channels eroded by gravity. R. 5. 

This occurrence is nearly identical to the factual basis in Abston. 620 F.2d at 47. In establishing 

that the mining piles are point sources, it is irrelevant that the wastewater was transferred by 

gravity rather than through active pumping so long as the piles were created through an 

affirmative act. Id. at 45. The record indicates that Maleau did in fact transport the waste 

materials to the mining piles through affirmative acts. (R. 5). Therefore, Maleau’s mining piles 
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are subject to regulation under the CWA, and any discharge of a pollutant from the piles without 

a permit is a violation. CWA §301(a), 33 U.S.C. §1311(a). 

B. Broadly defining point sources to include mining waste piles is necessary to advance 

Congress’ intentions in enacting the CWA.  

The definition of point sources must be interpreted broadly in order to effectuate the purposes 

of the CWA
8
. Beartooth Alliance, 904 F.Supp. at 1173 (citing U.S. v. Earth Sci., Inc., 599 F.2d 

368, 373 (10th Cir. 1979)). Congress’ intent to broadly incorporate sources as point sources is 

inherent by Congress’ narrow definition of nonpoint sources as uncollected runoff water which is 

difficult to ascribe to a single polluter. Id. In essence, Congress intended for point sources to be 

broadly construed to ensure that the statutory goals are achieved while excluding the fewest 

amount of sources possible. In accordance with this goal, the courts have classified a wide 

variety of sources as point sources to broaden liability under the CWA. See, e.g. Borden Ranch 

P’ship v. U.S. Army Corps of Eng’rs, 261 F.3d 810, 815 (9th Cir. 2001) (plows are “point 

sources”); Avoyelles Sportsmen’s League, Inc. v. Marsh, 715 F.2d 897, 922 (5th Cir. 1983) 

(bulldozers and backhoes are “point sources”); U.S. v. Holland, 373 F.Supp. 665, 668 (M.D. Fla. 

1974) (bulldozers are “point sources”); See also, 55 Fed.Reg. 47990, 47997 (Nov. 16, 1990) 

(EPA’s intent is to embrace the widest possible definition of “point source” consistent with the 

Legislative intent).   

It would be inconsistent with the goals of Congress and the EPA to hold that the mining 

waste piles are not point sources under the CWA. The United States Geological Survey 

(“USGS”) reports 6,778 active mining sites within the country. U.S. Geological Survey, Active 

Mines and Mineral Plants in the United States (Oct. 30, 2013), tin.er.usgs.gov/mineplant/ 

                                                           
8
 The goal of the CWA is the “restoration and maintenance of chemical, physical, biological 

integrity of Nation’s waters.” CWA §101(a), 33 U.S.C. §1251(a). 
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select.php. If the Court were to adopt a narrow interpretation of “point source” to exclude mining 

piles, such as those created by Maleau, there could be a substantial increase in pollution due to 

the unregulated nature of destructive mining activities. Such a result is clearly incongruous with 

Congress’ goal of maintaining and restoring the integrity of the Nation’s waters and would 

therefore frustrate the overarching goals of the CWA. CWA §101(a). As such, the Court should 

follow the jurisprudence of broadly interpreting “point source” and include Maleau’s mining 

piles within the scope of “point sources” based on Congress’ intent. 

C. The District Court erred in relying on Maleau’s argument that a pile of dirt and stone may 

not a point source within the meaning of the CWA. 

Maleau relies on Consolidated Coal Co. v. Costle, 604 F.2d 239, 249 (4th Cir. 1979) (holding 

that unchanneled and uncollected surface waters are excluded from the Act), and Appalachian 

Power Co. v. Train, 545 F.2d 1351, 1373 (4th Cir. 1976) (same), to argue that the mining piles 

are not “point sources” because piles of dirt and stone are not discernible, confined and discrete 

conveyances. (R. 9). In reaching a narrower holding, the Fourth Circuit found that the mining 

plant itself was a point source, but runoff associated with piles, and not the plant itself, could not 

be covered under the Act. Costle, 604 F.2d at 249-50; Train, 545 F.2d at 1373.  

The Fourth Circuit’s holdings are inconsistent with the Eleventh Circuit’s holding in Parker 

v. Scrap Metal Processors, Inc., 386 F.3d 993, 1009 (2004). In Parker, the court took a broad 

interpretation of point source and found that debris left on the defendant’s property constituted a 

“point source” for CWA liability. Id. In reaching this conclusion, the court noted that storm 

water runoff satisfies the point source requirement when the water collects in piles of industrial 

debris and eventually enters navigable waters. Id. (citing Avoyelles Sportsmen’s League, Inc., 

715 F.2d at 922). This holding is in conflict with the Fourth Circuit’s holdings relied on by 

Maleau because the Eleventh and Fifth Circuits found that runoff from debris satisfies the 
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requirements of a “point source” while the Fourth Circuit held that surface runoff not directly 

associated with the plant cannot satisfy the requirement.  

The facts of the present case are in line with the facts in Parker so the Court should reject 

Maleau’s argument that the piles cannot constitute “point sources.” Even though Maleau’s piles 

contained mining overburden, waste rock, and dirt, (R. 4), Maleau’s argument must be found 

unpersuasive. In Parker, the court concluded that although the piles were comprised of dirt and 

rocks, the defendant used “earth-moving” equipment to create the piles and the runoff carried 

waste into navigable waters. 386 F.3d at 1009. This is analogous to the facts in the present 

matter. The facts indicate that Maleau used his truck
9
 to move the debris from the mining 

location to the piles adjacent to the Ditch. (R. 5). Furthermore, the facts indicate that the runoff 

from the piles caused pollutants, in the form of arsenic, to run into navigable waters. (R .5). 

Accordingly, the piles are analogous to the piles that were determined to be point sources in 

Parker, so the Court should follow Parker and reject Maleau’s argument that piles of dirt and 

rock can never be considered “point sources.” 

4. The District Court erred in holding that Ditch C-1 is not a “Navigable Water/Water 

of the United States” 

 

A. Ditch C-1 meets the broad statutory definition of  a “navigable water of the United 

States.” 

The District Court erred in holding that Ditch C-1 is not a navigable water of the United 

States. The CWA defines “navigable waters” as “the waters of the United States, including the 

territorial seas.” CWA §502(7), 33 U.S.C. 1362(7). In light of the vague nature of the statutory 

definition, the courts, including the Supreme Court, have had numerous occasions to interpret its 

                                                           
9
 It is well established that trucks constitute “point sources” under the CWA. E.g., Peconic 

Baykeeper, Inc. v. Suffolk Cnty., 600 F.3d 180, 188 (2d Cir. 2010); U.S. v. Weisman, 489 

F.Supp. 1331, 1337 (M.D. Fla. 1980). 
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meaning. The leading case in determining whether an otherwise isolated body of water is a 

navigable water is Rapanos v. U.S., 547 U.S. 715 (2006). In Rapanos, the Court promulgated 

two distinct tests for assessing whether a body of water is considered a navigable water for 

purposes of the CWA. The plurality’s approach is Justice Scalia’s test (hereinafter “the Scalia 

approach”), which encompasses “only relatively permanent, standing or flowing bodies of 

water.” Id. at 732. In a concurring opinion, Justice Kennedy proposed an alternative test 

(hereinafter “the Kennedy approach”) which encompasses all bodies of water which “possess a 

‘significant nexus’ to waters that are or were navigable in fact or that could reasonably be so 

made.” Id. at 759. In a guidance document, the EPA determined that so long as either test is 

satisfied, the body of water will be considered a navigable water under the CWA. Envtl. Prot. 

Agency, Draft Guidance on Identifying Waters Protected by the Clean Water Act (2011), 

available at http://www.epa.gov/tp/pdf/wous_guidance_4-2011.pdf [hereinafter EPA Guidance 

Document].  

i. The Scalia approach is satisfied because Ditch C-1 is a relatively permanent water 

source with a connection to Reedy Creek. 

Ditch C-1’s relatively permanent flow of water that connects to Reedy Creek satisfies the 

Scalia approach to determining whether or not it is a navigable.
10

 The record indicates that Ditch 

C-1 contains continuously running water, except during the normal periods of drought lasting 

from several weeks to three months, and maintains a surface hydrologic connection to Reedy 

Creek. (R. 5). Under the Scalia approach, Ditch C-1 contains sufficiently permanent flow to be 

considered a navigable water. Rapanos, 547 U.S. at 732 n. 5 (noting that seasonal rivers are not 

excluded from navigable waters).  

                                                           
10

 For the purposes of this section it will be assumed that Reedy Creek is a navigable water. 

Authority for Reedy Creek’s classification as a navigable water will be established in Section 5, 

Infra.  
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Although Scalia’s approach does mention that man-made drainage ditches are typically 

not within the scope of the CWA, this is not a fatal blow to Ditch C-1. Id. at 734. Justice Scalia 

noted that the mere nomenclature of a body of water is not enough to be determinative of its role 

in the CWA. Id. at 736 n. 7 (noting that when a ditch can hold water permanently or 

intermittently it is usually referred to as a stream and therefore not automatically excluded from 

the CWA). Although Justice Scalia cautioned that classifying ditches as navigable waters could 

lead to too broad of a scope, Ditch C-1 is not of the nature warned about, but rather is the type of 

water body that could be properly included under the CWA. Ditch C-1 is not a small isolated 

ditch, but is three miles long and leads directly to a culvert which, in turn, flows directly into 

Reedy Creek. (R. 5). On average, Ditch C-1 is approximately three feet wide and one foot deep. 

Accordingly, Ditch C-1 should be construed to be a navigable water for CWA purposes because 

it satisfies the Scalia approach based on its relatively permanent water flow. 

ii. The Kennedy approach is satisfied because Ditch C-1, a tributary of Reedy Creek, 

maintains a significant nexus to Reedy Creek. 

The Kennedy approach in Rapanos is satisfied by Ditch C-1’s significant nexus to Reedy 

Creek.
11

 Ditch C-1 may be appropriately classified as a tributary to Reedy Creek, rather than an 

isolated ditch. According to the EPA, a water may be a tributary if it contributes flow to a 

traditional navigable water or interstate water, either directly or indirectly, by means of other 

tributaries. EPA Guidance Document at 11. Since Ditch C-1 directly leads into Reedy Creek 

while contributing flow, Ditch C-1 satisfies this administrative definition.  

It does not matter that Ditch C-1 and the culvert are non-navigable tributaries so long as 

the bodies of water are hydrologically connected and pollutants can flow from Ditch C-1 to a 

                                                           
11

 The courts have consistently held that a tributary to a navigable water is also a navigable water 

for CWA purposes. Riverside Bayview, 474 U.S. at 123; N. Cal. River Watch v. City of 

Healdsburg, 496 F.3d 993, 997 (9th Cir. 2007). 
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navigable water and degrade the quality of the navigable water. N.C. Shellfish Grower’s Ass’n v. 

Holly Ridge Assoc., LLC., 278 F.Supp.2d 654, 674 (E.D.N.C. 2003). Furthermore, courts have 

construed tributaries to include bodies of water that were further removed from navigable waters 

than Ditch C-1 was from Reedy Creek. Cal. Sportfishing Prot. Alliance v. Diablo Grande, Inc., 

209 F.Supp.2d 1059 (E.D. Cal. 2002) (a waterway was a navigable tributary even though it 

flowed through an underground pipeline on its way to the waterway); U.S. v. Buday, 138 

F.Supp.2d 1282 (D. Mont. 2001) (a non-navigable tributary 235 miles from a navigable water 

was considered a navigable waterway because pollutants eventually reached the navigable 

water).  

Even though the Court significantly narrowed the scope of what constitutes a tributary 

under the CWA, Rapanos, 547 U.S. at 728-29, Ditch C-1 maintains a significant enough 

connection to Reedy Creek to be a navigable water. In order for a tributary or other body of 

water to have a significant nexus to a navigable body of water, it must be established that the 

water affects the chemical, physical and biological integrity of other covered waters more readily 

understood as navigable. Id. at 780. A hydrologic connection is not necessary for there to be a 

significant nexus, so long as there is a “predictable or observable” chemical, physical or 

biological relationship between the water and the neighboring navigable water. EPA Guidance 

Document at 9.  

A chemical relationship between waters may be established when pollutants travel 

between the sources. Id. The record establishes that arsenic, a known pollutant, was carried into 

Reedy Creek by way of Ditch C-1. (R. 5). The ability to carry pollutants is evident because there 

was no arsenic present upstream of Maleau’s property on Ditch C-1, but there were high levels 

of arsenic downstream of Maleau’s property on Ditch C-1 as well as where Ditch C-1 discharges 
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into Reedy Creek. (R. 6). Because Ditch C-1 affects the chemical integrity of Reedy Creek there 

is a significant nexus between Ditch C-1 and Reedy Creek. Therefore, the Kennedy approach for 

establishing the existence of a navigable water is satisfied.  

B. Maleau erred in arguing that Ditch C-1 cannot be a navigable water because it meets the 

statutory definition of a point source.  

Maleau improperly relied on the plurality opinion in Rapanos to argue that Ditch C-1 is a 

point source and therefore cannot be a navigable water.  547 U.S. at 735-36. In the plurality 

opinion, the Court noted that the jurisdictional requirement of “discharge of a pollutant to 

navigable waters from any point source” would be frustrated if the same ditch were to be both 

the point source and the navigable water. Id. However, Maleau’s reliance on this alone ignores 

the Court’s conclusion that a water source called a “ditch” may in fact be a “river,” “creek,” or 

“stream” if there is permanent or intermittent flooding. Id. at 736 n.7. The record indicates that 

Ditch C-1, a three mile long body of water, contains running water throughout the year with the 

exception of the drought months. (R. 5). Accordingly, Ditch C-1 should not be classified as 

merely a ditch and therefore automatically a point source, but instead it should be classified as it 

actually is based on the totality of the circumstances: a navigable water. 

5.  The District Court  properly concluded that Reedy Creek is a “Navigable 

Water/Water of the United States” 

 

 The District Court properly held that Reedy Creek is a navigable water under the CWA. 

Waters of the United States include “all waters which are currently used, were used in the past, 

or may be susceptible to use in interstate or foreign commerce”  as well as “all other waters such 

as intrastate lakes, rivers ... ‘wetlands’
12

 ... the use, degradation of which would affect or could 

                                                           
12

 “Wetlands means those areas that are inundated or saturated by surface or groundwater at a 

frequency and duration sufficient to support, and that under normal circumstances do support, a 
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affect interstate or foreign commerce.” 40 C.F.R. §122.2. This interpretation is consistent with 

Congress’ intention to protect interstate waters from pollution based on the nature of water 

pollution to cross state lines. Act of Oct. 2, 1965, Pub. L. 89-234, 79 Stat. 903 (1965). Since 

Reedy Creek and the Wildman Marsh refuge fit squarely within this definition, they are 

navigable waters within the meaning of the CWA even though Reedy Creek has never been used 

for transportation, which is the traditional definition of navigable waters. U.S. v. Appalachian 

Elec. Power Co., 311 U.S. 377 (1940).  

A. Reedy Creek is a navigable water because it is necessary for interstate commerce and it 

crosses state lines. 

Reedy Creek was correctly determined to be a water of the United States based on its 

substantial impact on interstate commerce. The Supreme Court held that the proper test for 

determining whether or not Congress may exercise jurisdiction is whether the regulated activity 

“substantially affects” interstate commerce. U.S. v. Lopez, 514 U.S. 549, 559 (1995). Consistent 

with this view, the Court outlined three broad categories which satisfy the requirement of 

“substantially affecting” interstate commerce: the use of the channels of interstate commerce, the 

regulation and protection of instrumentalities of interstate commerce, and activities which have a 

substantial relation to interstate commerce. Id. at 558-559. In Rapanos, the Court held that that in 

order to be a water of the United States for CWA purposes the first prong of the Lopez test must 

be satisfied, meaning that the water must be a channel of interstate commerce. 547 U.S. at 783. 

                                                                                                                                                                                           

prevalence of vegetation typically adapted for life in saturated soil conditions. Wetlands 

generally include swamps, marshes, bogs, and similar areas.” 40 C.F.R. §122.2. 
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Nonetheless, Reedy Creek falls within this scope because of its interstate nature and its potential 

to serve as a channel for interstate commerce.
13

  

Under Lopez, there is federal jurisdiction over channels of interstate commerce. 514 U.S. 

558. This means that if Reedy Creek is or has the potential to be a channel of interstate 

commerce then federal jurisdiction exists. A channel of commerce includes any media which 

serves in the movement of goods in interstate commerce. 29 C.F.R. §776.29(a). Such a channel 

need not necessarily cross state lines, so long as it is a link in the chain through which interstate 

commerce moves. 29 C.F.R. §776.29(b). “Goods” has been defined broadly, and includes any 

tangible or intangible subject of commerce of any character. 29 C.F.R. §776.20(b). Because the 

use of “goods” and “interstate commerce” have been defined broadly, it is reasonable to 

conclude that so long as Reedy Creek contributes in some part to the movement of interstate 

commerce then the creek itself satisfies Lopez. The State of New Union relies on Reedy Creek to 

provide water to a rest stop on Interstate 250 (“I-250”), an interstate highway.
14

 (R. 5). 

Therefore, Reedy Creek is an integral part of the rest stop because it transports the water that is, 

which in turn contributes directly to interstate commerce. Accordingly, under the broad scope of 

29 C.F.R. §776.20(b), Reedy Creek should be construed as having transported goods, thusly 

rendering it a channel of interstate commerce.  

Reedy Creek was also properly considered to be a water of the United States because it 

maintains a significant part in interstate commerce based on its role in the local agriculture. The 

Ninth Circuit has held that irrigation canals are waters of the United States and therefore within 

the scope of the CWA. Headwaters, Inc. v. Talent Irrigation Dist., 243 F.3d 526, 532 (2001). 

                                                           
13

 As previously noted, the EPA’s definition of waters of the United States includes not only 

waters that are used for interstate commerce, but also those which may be used in interstate 

commerce. 40 C.F.R. §122.2.  
14

 Highways fall within the meaning of interstate commerce. 29 C.F.R. §776.29(f). 
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Although the Supreme Court in Rapanos, 547 U.S. at 727, held that the interpretation of 

Headwaters, Inc. was too broad to satisfy its standard for waters of the United States, Reedy 

Creek is distinguishable from the Headwaters, Inc. in a manner that would satisfy the Supreme 

Court. In Headwaters, Inc., the irrigation canals were intermittently used and irrigation was the 

primary function of the water. 243 F.3d at 528. However, the record implies that Reedy Creek is 

a permanently flowing body of water that has other important uses, such as providing water to 

the rest stop on I-250. (R. 9).  

Furthermore, Reedy Creek would satisfy the Rapanos test for a navigable water, even though 

the Court was reluctant to automatically include irrigation canals within the scope of the CWA. 

The Scalia approach in Rapanos held that a water is a navigable water if it is a relatively 

permanent, standing or flowing body of water with a hydrological surface connection to other 

navigable waters. 547 U.S. at 732. The record indicates that Reedy Creek satisfies this test. The 

record does not indicate that Reedy Creek ever dries up, and its use as a water source for the I-

250 rest stop indicates that the creek is, at minimum, relatively permanent. (R. 9). Furthermore, 

the record indicates that Reedy Creek maintains a surface connection with Wildman Marsh
15

 

because it is the source of the marsh’s water. Id. Because Reedy Creek satisfies the Scalia 

approach, Reedy Creek is distinguishable from the irrigation canals in Headwaters, Inc., which 

were not held to be navigable waters.
16

 

                                                           
15

 For the purposes of this section it will be assumed that Wildman Marsh is a navigable water. 

Authority for Wildman Marsh’s classification as a navigable water will be established in Section 

5(B), Infra. 
16

 Reedy Creek could also satisfy the Kennedy approach in Rapanos, 547 U.S. at 759. Reedy 

Creek maintains a continuous surface hydrological connection with Wildman Marsh, a navigable 

water. (R. 9). Moreover, Reedy Creek affects the chemical integrity of Wildman Marsh because 

arsenic flowed down Reedy Creek to Wildman Marsh. (R. 6). 



 
 

- 31 - 
 

The EPA has interpreted interstate waters broadly to include “all rivers, lakes, and other 

waters that flow across, or form a part of, State boundaries ... even if such waters are not 

traditionally navigable waters.” EPA Guidance Document at 7. The EPA further explained that 

while still bodies of waters which cross state lines are considered interstate waters in their 

entirety, rivers and other forms of moving bodies of water should be assessed in terms of their 

upstream and downstream capacity as an interstate water. Id. Reedy Creek is a fifty mile long 

creek which begins in the State of New Union, where it is used as a water supply for a service 

area, which sells gasoline and food on I-250, a federally funded interstate highway. (R. 5). Reedy 

Creek flows into the State of Progress, where is flows for several miles before reaching Wildman 

Marsh. Id. Since Reedy Creek crosses state lines and has the potential to carry pollutants and 

other targeted materials across state lines from New Union to Progress, Reedy Creek is the type 

of water that is correctly categorized as an interstate water for the purposes of regulation under 

the CWA.  

B. The wetlands in Wildman Marsh National Wildlife Refuge are waters of the United 

States because the refuge is on federal property and impacts interstate commerce. 

The wetlands of Wildman Marsh are properly considered waters of the United States because 

they are on federal property and impact interstate commerce. The Rapanos Court did not 

consider this issue in the process of limiting the scope of navigable waters so this Court should 

apply the well-established rule that, absent a clear Congressional indication to the contrary, the 

plain meaning of the statutory language should be used. U.S. v. Am. Trucking Ass’ns, 310 U.S. 

534, 543 (1940). 

The CWA defines “navigable waters” as “the waters of the United States, including the 

territorial seas.” CWA §502(7). By taking this definition based on its plain and common 

meaning, it is reasonable for the District Court to have concluded that land owned by the United 
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States government is a water of the United States and therefore subject to the CWA. Since the 

Wildman March National Wildlife Refuge is on federal property owned by the United States 

government, it is logical to conclude that the waters fall within the statutory jurisdiction of the 

CWA.  

The wetlands also fall within the scope of the CWA because of its impact of interstate 

commerce. Although the Supreme Court has rejected reliance on the interstate migration of birds 

alone as a basis for declaring waters to be navigable waters, SWANCC, 531 U.S. at 171-72, the 

Court has held that a body of water is within the scope of the Act if it substantially affects 

interstate commerce. Lopez, 514 U.S. at 559. The record indicates that Wildman Marsh supports 

interstate commerce because the Marsh is a stopping point for ducks during their migration 

which attracts duck hunters from Progress, New Union and five neighboring states. (R. 6). Duck 

hunting and related activities contribute an upwards of $25 million into the local economy from 

interstate hunters. Id. This is analogous to the Fourth Circuit’s holding in Gibbs v. Babbitt, 214 

F.3d 483, 491-93 (2000), that the relationship between red wolf takings and interstate commerce 

was direct and substantially because without the wolves there would be no hunting industry. 

Under this rule, the wetlands would be a water of the United States because of its impact on 

interstate commerce, and its tributaries
17

 would also be waters of the United States. Parker, 386 

F.3d at 1009.  

6.  Bonhomme is Shielded from Liability based on Malaeu’s But-For Causation of the 

Pollution 

 The District Court erred in holding that Bonhomme is liable for the third party pollution 

created by Maleau. Although it is generally true that the CWA imposes strict liability, See, e.g. 

U.S. v. Gulf Park Water Co., Inc., 972 F.Supp. 1056, 1059-60 (S.D. Miss. 1997) (holding CWA 

                                                           
17

 Wildman Creek is the terminus of Reedy Creek. (R. 9). 
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§309(a)(3), 33 U.S.C. §1319(a)(3) imposes strict liability), in order for liability to attach a point 

source must be the cause in fact of the discharge of pollutants. S. Fla. Water Mgmt. Dist. v. 

Miccosukee Tribe of Indians, 541 U.S. 95, 103-04 (2004) (hereinafter “Miccosukee”). In 

Miccosukee, the Court held that an owner of a point source that does not discharge pollutants 

may be liable under the CWA if the point source changes the natural flow of the polluted water 

into another distinct body of navigable water. Id.  

Although it may appear on its face that Bonhomme’s culvert satisfies this requirement
18

, 

Bonhomme’s culvert is distinguishable from the point sources in Miccosukee. In Miccosukee, 

the defendant built levees, which artificially separated a creek and a wetland, which would have 

been a single wetland had it not been for the affirmative actions of the defendant. Id. at 95. 

Crucial to the Court’s determination of liability was whether or not the creek and the wetland 

were meaningfully distinct bodies of water because the point source cannot have added 

pollutants within the meaning of the Act if it were part of the same body of water. Id. at 96.  

In the present case, there is no indication in the record that Ditch C-1 would not 

ultimately reach Reedy Creek if the culvert were to be blocked off. Moreover, the record does 

not indicate that the culvert significantly alters the flow of the water running from Ditch C-1 

rather than merely acting as an extension of the flow from Ditch C-1 to Reedy Creek. Rather, the 

record seems to classify the culvert as an extension of Ditch C-1 because the record refers to 

Ditch C-1 as emptying into Reedy Creek. (R. 6). Nonetheless, it is evident that the culvert is 

distinguishable from Miccosukee because in Miccosukee the defendant used an elaborate system 

of levees, canals, pumps, and water impoundment areas to redirect the flow of the water to stop 

                                                           
18

 It is established that culverts are point sources, E.g. Dague v. Burlington, 935 F.2d 1343, 

1354-55 (2d Cir. 1991), rev’d on other grounds, 505 U.S. 557 (1992). Moreover, the record 

indicates that Bonhomme’s culvert flows directly into Reedy Creek. (R. 5). 
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the flow of water to a canal. 541 U.S. at 99-101. Since Bonhomme’s culvert did not add 

pollutants to a navigable waterway within the meaning of the CWA, Bonhomme cannot be liable 

for Maleau’s pollution and therefore the District Court erred in holding against Bonhomme.  

Alternative, this Court should find that Bonhomme should not be liable for Maleau’s but-

for causation of the pollution because the Congressional intent of the Act would be best satisfied 

by finding Maleau liable for the pollution.
19

 By enacting the CWA, Congress sought to protect 

the chemical, physical and biological integrity of the Nation’s waters. CWA §101(a). In order to 

best serve this goal, this Court should find that Bonhomme’s lack of contribution to the pollution 

of Reedy Creek and ultimately Wildman Marsh should preclude him from liability and instead 

should target Maleau as the principal violator.  

Courts have allowed defendants to shield themselves from liability when the pollution 

was the result of the actions of another. One such instance is City of Abilene v. U.S. E.P.A.. 325 

F.3d 657, 664 (5th Cir. 2003). Although the basis of withholding liability in City of Abilene was 

a provision in the contractual terms of the permit which precluded liability from the discharges 

of third parties, the court allowed a limited third party defense despite the otherwise strict 

liability nature of the Act. Courts have also allowed defendants to assert a third party defense 

outside of the claims involving discharges from a point source. The CWA provides a statutory 

third party defense in the case of oil pollution from a vessel. CWA §312(g), 33 U.S.C. §1321(g). 

Pursuant to §312(g), an affirmative defense to a claim of a violation is to demonstrate that the 

                                                           
19 “[W]ater moves in hydrologic cycles and it is essential that discharge of pollutants be 

controlled at the source.” Riverside Bayview 474 U.S. at 132-33 (citing S.Rep. No. 92–414, p. 

77 (1972), reprinted in U.S.C.C.A.N. pp. 3668, 3742 (1972)). 
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pollution was caused by the acts of omissions of a third party without regard as to whether or not 

the act or omission was due to negligence or not.  

Although §312(g) applies to oil spills from maritime vessels, the framework should be 

used as a guide for finding Maleau to be liable for the pollution, rather than Bonhomme. The 

record indicates that arsenic is absent upstream of Maleau’s property, but present in high 

concentrations immediately downstream of Maleau’s property. (R. 6). Furthermore, Reedy Creek 

did not contain arsenic upstream of Ditch C-1, but did contain arsenic where Ditch C-1 empties 

into Reedy Creek. Id. Such a finding strongly indicates that Maleau is responsible for the arsenic 

found in Ditch C-1, Reedy Creek, and Wildman Marsh. Id. Since the record does not indicate 

that Bonhomme was engaged in any activities that could have caused arsenic to be added to 

Ditch C-1 from his property, it could properly be concluded that the arsenic pollution was the 

sole result of Maleau’s pollution. Accordingly, this Court should allow Bonhomme to be relieved 

of liability and instead allow Maleau to bear the burden of preserving the chemical, physical and 

biological integrity of the Nation’s waters, consistent with Congress’ intent.  

CONCLUSION 

For the above mentioned reasons, this Court should reverse the District Court’s findings 

in respect to Bonhomme’s lack of standing, Maleau’s mining piles not being point sources 

subject to CWA jurisdiction, Ditch C-1 not being a navigable water/water of the United States 

subject to CWA jurisdiction, and Bonhomme’s strict liability under the CWA. Additionally, this 

Court should affirm the finding that Reedy Creek is a navigable water/water of the United States 

subject to the CWA.  

Respectfully Submitted, 

 

____________________________ 

Counsel for Bonhomme 


