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JURISDICTIONAL STATEMENT  
 

The district court had jurisdiction pursuant to the citizen suit provision of the Clean 

Water Act, 33 U.S.C. § 1365 (2012), and under federal question jurisdiction 33 U.S.C. § 1331 

(2012).  On July 23, 2012, the district court granted Shifty Maleau’s motion to dismiss and 

denied Jacques Bonhomme’s motion to dismiss, disposing of all parties claims.  Bonhomme, the 

State of Progress, and Shifty Maleau each filed timely notices of appeal.  The district court’s 

order is a final decision, and this Court has jurisdiction pursuant to 28 U.S.C. § 1291 (2012). 

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 
 

I. Whether Bonhomme is the real party in interest under FRCP 17(a) to bring suit against 
Maleau for violating section 301(a) of the Clean Water Act, 33 U.S.C. § 1311(a) (2012). 

 
II. Whether Bonhomme, a foreign national, is a “citizen” under the Clean Water Act, § 505, 

33 U.S.C. 1365 (2012), who may bring suit against Maleau. 
 
III. Whether Maleau’s mining waste piles are “point sources” under the Clean Water Act, 33 

U.S.C. §§ 502(12), (14), 1362(12), (14). 
 
IV. Whether Ditch C-1 is a “navigable water” that is a “water of the United States” under the 

Clean Water Act, 33 U.S.C. §§ 502(7), (12), 1362(7), (14). 
 

V. Whether Reedy Creek is a “navigable water” that is a “water of the United States” under 
the Clean Water Act, 33 U.S.C. §§ 502(7), (12), 1362(7), (14). 

 
VI. Whether Bonhomme violates the Clean Water Act by adding arsenic to Reedy Creek 

through a culvert on his property even if Maleau is the but-for cause of the presence of 
arsenic in Ditch C-1. 

 
 

STATEMENT OF THE CASE 
 

Jacques Bonhomme, a French citizen and U.S. resident, initially filed suit against Shifty 

Maleau, a U.S. citizen, in the United States District Court for the District of Progress.  (R. 4, 8).  

Jacques Bonhomme filed a citizen suit under the Clean Water Act, 33 U.S.C. § 1365 (the “Act”), 

against Shifty Maleau alleging that he Maleau was discharging pollutants into a navigable water 
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in violation of the Clean Water Act, §§ 1251-1387.  (R. 4).  In that action, Bonhomme claimed 

that rainwater leaching through mining waste piles on Maleau’s property had created eroded 

channels that allowed arsenic laden rainwater to drain into nearby Ditch C-1, a navigable water 

under the Act.  Id.   

The State of Progress filed a suit against Bonhomme, claiming that he was the person in 

violation of the Clean Water Act.  (R. 5).  Progress claimed that because the arsenic laden water 

is discharged into a navigable water of the U.S., Reedy Creek, through a culvert on Bonhomme’s 

property, he is the responsible party.  Id.  Maleau intervened as a matter of right in Progress’s 

action against Bonhomme, as is permitted by § 1365(b)(1)(B).  Id.  The court consolidated the 

two lawsuits, Maleau and Progress’s suit and Bonhomme’s initial suit.  Id. 

Both Bonhomme and Maleau, the defendants in each case, filed cross motions to dismiss.  

Id.  The court granted Maleau’s motion to dismiss and denied Bonhomme’s motion to dismiss.  

(R. 10).  The court dismissed Bonhomme’s suit against Maleau on the grounds that (1) 

Bonhomme is not the real party in interest as required by Federal Rules of Civil Procedure 17; 

and (2) Bonhomme is not a “citizen” entitled to bring a citizen suit under the Act because he is a 

foreign citizen.  (R. 1).  The court also held that dismissal was appropriate because (1) Maleau’s 

mining waste piles are not “point sources” as defined by the Act; (2) Ditch C-1 is not a navigable 

water under the Act; and (3) Reedy Creek is a navigable water subject to the Act.  (R. 1-2).  

All parties appealed.  (R. 1).  Bonhomme appeals the district court’s ruling with regard to 

his standing as a “citizen” under the Clean Water Act and as the real party in interest, in addition 

to the court’s ruling on point sources and navigable waters.  Maleau appeals the court’s ruling 

that Reedy Creek is a water of the United States, and reasserts Bonhomme’s liability under the 
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Act.  (R. 3).  Progress appeals the court’s ruling that Ditch C-1 is not a navigable water, and 

reasserts Bonhomme’s liability under the Act.  (R. 2-3). 

STATEMENT OF THE FACTS 
 

Shifty Maleau operates a gold mining and extraction operation in Lincoln County, 

Progress.  (R. 5).  Maleau trucks the overburden and slag from that operation to his property in 

Jefferson County, Progress, and piles the mining waste next to Ditch C-1 (Ditch).  Id.  The 

mining waste piles are left uncovered and are exposed to inclement weather.  Id.  When it rains, 

rainwater flows down the piles and seeps through them, creating channels that discharge into the 

Ditch.  Id.  The mining waste runoff that travels through those channels contains arsenic and 

other mining wastes.  Id. 

The Ditch is a permanent drainage feature that was constructed by an association of 

landowners in1913 for the purpose of draining nearby saturated soils for agricultural use.  Id.  

The Ditch runs for three miles through Maleau’s property, neighboring agricultural properties, 

and ends at Jacques Bonhomme’s property, where it empties into Reedy Creek through a culvert 

underneath a farm road on his property.  Id.  Each landowner is required to maintain the Ditch on 

his or her property, according to a restrictive covenant on each of the landowners’ deeds.  Id.  

The Ditch generally contains running water year round except for periodic droughts lasting 

between three and twelve weeks.  Id.  The water that feeds the Ditch comes mostly from draining 

groundwater from the saturated soils that surround the ditch, but it also collects rainwater runoff.  

Id. 

 The mining waste runoff that collects in the Ditch eventually discharges into Reedy 

Creek—an interstate creek that serves as a water source for farmers and a highway rest stop.  Id.  

Reedy Creek flows through the states of New Union and Progress before eventually discharging 
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into Wildman Marsh.  Id.  Wildman Marsh is owned by the U.S. Fish and Wildlife Service and is 

a part of a national refuge.  (R. 6).  The Wildman Marsh is a wetland that serves as essential 

habitat for migratory birds and is also a popular bird-hunting destination that attracts hunters 

from around the country.  (R. 5-6).  Hunting in the Marsh brings in over $25 million to the 

Progress’ local economy from interstate hunters alone. (R. 6). 

 Bonhomme’s property abuts the marsh at the point where Reedy Creek flows into it.  Id.  

Bonhomme is a French citizen that lives in the United States, (see R. 8) and is also the president 

and majority shareholder of Precious Metals International, Inc. (PMI), (R. 7).  On his property, 

Bonhomme entertains business associations, as well as other friends and acquaintances, by 

hosting large hunting parties at the Wildman Marsh.  (R. 6).  However, due to arsenic build-up in 

the marsh, he has reduced his hunting parties from eight to two a year for fear that the birds in 

the marsh are not safe to eat.  Id.  Testing of Blue-winged Teal in Wildman Marsh showed that 

some of the birds contained arsenic.  Id.   

Arsenic is a pollutant commonly associated with gold mining, and Bonhomme suspected 

that the source of arsenic could be Maleau’s mining waste.  See id.  Bonhomme had the 

surrounding water tested at five locations.  Id.  The results revealed that (1) in Ditch C-1 above 

Maleau’s property arsenic was undetectable; (2) in Ditch C-1 below Maleau’s property arsenic 

was present in high concentrations; (3) in Reedy Creek just above the Ditch C-1 outlet arsenic 

was undetectable; (4) in Reedy Creek below the Ditch C-1 outlet arsenic was present in high 

concentrations; and (5) in Wildman Marsh arsenic was detected.  Id. 

 Bonhomme filed a citizen suit against Maleau alleging that Maleau was in violation of 

the Clean Water Act by illegally discharging arsenic from his mining waste into nearby waters.  

(R. 5).  When Bonhomme filed the suit, the Attorney General of Progress publicly announced the 
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state’s position and claimed that Bonhomme only filed suit against Maleau as a means for PMI to 

injure its main competitor—Maleau’s mining operation. (R.6). This lawsuit ensued. 

SUMMARY OF THE ARGUMENT 
 

The district court improperly dismissed Bonhomme’s suit against Maleau for violations 

of the Clean Water Act.  The district court also erred in denying Bonhomme’s motion to dismiss.  

Bonhomme has standing to bring a citizen suit under the Clean Water Act.  First, Bonhomme is a 

“citizen” as that term is defined under the Act, because he is a person who is adversely affected 

by Maleau’s violations of the Act.  Second, the federal courts have the full scope of Article III 

jurisdiction to adjudicate environmental citizen suit claims; thus, the court has jurisdiction over a 

claim between a foreign citizen, Bonhomme, and a U.S. citizen, Maleau.  Third, Bonhomme is 

the real part in interest to bring this claim because he has a substantive right as a “citizen” under 

the Clean Water Act to bring suit against violators of the Act.  Additionally, Bonhomme is the 

real party in interest as the president and majority shareholder of PMI because the injury he 

suffered arises from Maleu’s duty to him as a landowner, not through a duty owned to PMI.  The 

court incorrectly dismissed the case on the ground that Bonhomme did not have standing to bring 

a citizen suit under the Act. 

The court also improperly dismissed Bonhomme’s claim against Maleau.  Bonhomme 

has sufficiently established that Maleau is potentially liable under the Clean Water Act for 

discharging pollutants from a point source into a navigable water without a permit. The facts put 

forth by Bonhomme establish that (1) Maleau’s mining waste piles constitute a point source,; (2) 

Ditch C-1 is a navigable water under either of the Rapanos tests or the EPA’s Tributary Rule; 

and (3) Reedy Creek is an interstate navigable water which is of significant importance to 

Wildman Marsh.  Additionally, regulating the pollutants at Maleau’s property will most 
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accurately effectuate the intent of the Clean Water Act, because “but for” Maleau’s mining waste 

piles leaching into rainwater, arsenic would not be present in Ditch C-1, Reedy Creek, or 

Wildman Marsh.  To hold that Bonhomme is the liable party rather than Maleau would frustrate 

the purpose of the act.  Finally, the district court correctly concluded that Reedy Creek is a 

navigable water way because it the Creek is important to interstate commerce, is a permanent 

flowing water body, and is a tributary to Wildman Marsh which is also a water of U.S. under the 

Clean Water Act.  For the above reasons, the court should reverse the lower court’s decision with 

regard to Mr. Bonhomme’s standing, and remand Bonhomme’s citizen suit against Maleau so 

that factual issues can be resolved on the merits of the case.  

STANDARD OF REVIEW 
 

Questions of law are reviewed de novo. See, e.g., Harry v. Marchant, 237 F.3d 1315, 

1317 (11th Cir. 2001).  Both defendants filed motions to dismiss for failure to state a claim.  

Maleau’s motion was granted and Bonhomme’s was denied.  This Court should review both 

motions de novo, accepting all allegations of the complaint as true and construing the facts in the 

light most favorable to the plaintiff.  Id.  

ARGUMENT 
 

I. BONHOMME HAS STANDING TO BRING A CITIZEN SUIT UNDER THE CLEAN 
WATER ACT’S CITIZEN SUIT PROVISION BECAUSE HE IS A PERSON WHO IS 
ADVERSELY AFFECTED BY AN ONGOING VIOLATION OF THAT ACT, AND 
HE IS A “CITIZEN” OVER WHICH FEDERAL COURTS HAVE JURISDICTION 
UNDER ARTICLE III OF THE CONSTITUTION. 

 
Bonhomme has standing to bring suit under the Clean Water Act (the “Act”) as a 

“citizen” under the Act and as a “citizen” for the purposes of Article III standing.  First, 

Bonhomme is a “citizen” entitled to bring a citizen suit under the Clean Water Act because he is 

a person that is adversely affected by Maleau’s ongoing violation of the Clean Water Act.  
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Maleau’s illegal discharge of pollutants into Ditch C-1 has caused damage to Wildman Marsh, 

which in turn, has caused Bonhomme’s hunting excursion operations to decline.  Second, 

Bonhomme is a “citizen” over which federal courts have jurisdiction because Article III of the 

U.S. Constitution confers authority on federal courts to adjudicate claims between foreign 

citizens and U.S. citizens.  Therefore, the district court has jurisdiction to hear a citizen suit claim 

brought by Bonhomme, a foreign national, against Maleau, a U.S. citizen.  Finally, if this Court 

doubts that a foreign national is a “citizen” under the plain meaning of the word in the Clean 

Water Act, this Court should adopt the reasoning of Bennett v. Spear, 520 U.S. 154 (1997), and 

extend the full scope of Article III jurisdiction to the citizen suit provision of the act. 

A. Bonhomme has standing to bring a citizen suit under the Clean Water Act’s 
citizen suit provision because he is a person whose interests are adversely affected 
by Maleau’s illegal discharge of pollutants into waters of the United States. 

 
Bonhomme is a “citizen” entitled to bring a citizen suit under the Clean Water Act.  The 

Act’s citizen suit provision provides that “any citizen may commence a civil action on his own 

behalf . . . against any person . . . who is alleged to be in violation of . . . an effluent standard or 

limitation under this Act . . . .”  33 U.S.C. § 1365(a)(1) (2012).  A citizen entitled to bring a 

citizen suit is “a person . . . having an interest which is or may be adversely affected.”  § 1365(g) 

(defining “citizen”) (emphasis added).  A “person” with an interest that is adversely affected 

includes “individual[s].”  § 1362(5) (defining “person”).  A person’s interests are adversely 

affected if that individual’s economic, aesthetic, or recreational interests are harmed by a 

continuing violation of the Act.  See Friends of the Earth, Inc. v. Laidlaw Environmental 

Services (TOC), Inc., 528 U.S. 167, 183 (2000) (discussing injury in the context of standing); see 

also Gwaltney of Smithfield, Ltd. v. Chesapeake Bay Foundation, Inc., 484 U.S. 49, 59 (1987) 

(stating that “the harm sought to be addressed by the citizen suit lies in the present or the future, 
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not in the past”).  Once adversely affected, a person has standing to sue under the Clean Water 

Act as a “citizen.”  Id. 

Bonhomme is a “citizen” with standing to sue under the Clean Water Act because 

Maleau’s ongoing violation of the Act has adversely affected Bonhomme’s use of the wetlands.  

Due to the increased levels of arsenic in Wildman Marsh, Bonhomme has had to decrease his 

hunting parties from eight a year to two a year.  Arsenic has been detected in birds at the 

Wildman Marsh, and Bonhomme fears that the arsenic could be a threat to his friends and 

business partners who hunt there.  Continuing detriment to the Wildman Marsh may also impact 

Bonhomme’s aesthetic and economic interests as a property owner.  See Gwaltney, 484 U.S. at 

59 (stating that future harms are meant to be addressed through the Act’s citizen suit provisions).   

Bonhomme’s property value may decrease if the wetland becomes less aesthetically pleasing or 

available for recreation.  Those aesthetic and economic harms are cognizable interests under the 

Clean Water Act.  See Friends of the Earth, 528 U.S. at 183. 

Additionally, Bonhomme’s obligations as a property owner make him susceptible to 

liability under the Act, which makes him a person whose interests are “adversely affected” if he 

is not afforded a reciprocal right to proactively bring suit against a potential violator under the 

Act.  Bonhomme has a duty to maintain Ditch C-1 on his property, and yet, the presence of the 

Ditch makes Bonhomme susceptible to liability under the Act for his neighbors’ actions that may 

affect the Ditch.  If Bonhomme can be sued under the Act, he should also be able to sue.  

Because his interests are adversely affected by another’s continual violation of the Act, 

Bonhomme has standing to sue as a “citizen” under the Clean Water Act. 

B. Bonhomme has standing under Article III of the United States Constitution 
because he is a foreign citizen over whom the federal courts have jurisdiction, and 
he has alleged facts sufficient to show that he has constitutional standing. 
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1. Bonhomme has standing to sue as a “citizen” over which federal courts 
have alienage jurisdiction under Article III of the Constitution. 

 
Bonhomme is a foreign citizen owning real property in the United States, and is a 

“citizen” over which the federal courts have jurisdiction under Article III of the United States 

Constitution.  Article III provides that, “The judicial power shall extend to all cases and 

controversies . . . arising . . . under the laws of the United States . . . between citizens of different 

states . . . .”  U.S. CONST. ART. III cl. 1.  Although citizenship usually arises in the context of 

diversity jurisdiction, 28 U.S.C. § 1332 (2012), citizenship is also relevant for cases that arise 

under federal question jurisdiction, 28 U.S.C. § 1331 (2012).  See Nippon Fire & Marine Ins., 

Co. v. Skyway Freight Systems, Inc., 235 F.3d 53, 59 n.2 (2nd Cir. 2000) (permitting suit brought 

by foreign-plaintiff under § 1331).  The case at issue is a federal question “arising under” the 

Clean Water Act, and the extent of jurisdiction under the Act should be based on the full extent 

of Article III standing—permitting federal courts to hear cases and controversies between aliens 

and U.S. citizens where standing requirements are met.  Nippon Fire & Marine 235 F.3d at n.2; 

cf. JPMorgan Chase Bank v. Traffic Stream (BVI) Infrastructure Ltd., 536 U.S. 88, 96 (2002) 

(discussing the importance of alienage jurisdiction and the creation of diversity jurisdiction); see 

also Bennett v. Spear, 520 U.S. 154, 165 (1997). 

2. Bonhomme has constitutional standing to sue because Bonhomme has 
suffered an injury, the harm caused is fairly traceable to the defendant, 
and the injury can be redressed by a favorable decision. 

 
In its broadest sense, a person has standing to sue when the person has “sufficient stake in 

an otherwise justiciable controversy to obtain judicial resolution of that controversy.”  Sierra 

Club v. Morton, 405 U.S. 727, 731-31 (1971).  To determine if a person has standing under the 

Constitution, courts determine if the party has suffered (1) an “injury in fact;” (2) an injury that is 

“fairly traceable” to the actions of the defendant; and (3) an injury that can be redressed by the 
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courts.  Bennett, 520 U.S. at 162 (citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 

(1992)).  Courts have also designed a set of prudential standing requirements, which are not 

constitutionally required but are imposed to limit the role of the courts as a way to protect 

“democratic society.”  Warth v. Seldin, 422 U.S. 490, 498 (1975).  The three prudential standing 

requirements state that a plaintiff may not have standing if they claim (1) a “generalized 

grievance” that may be shared in substantially equally be a large group of citizens; (2) a “third 

party interest” that is not also the plaintiff’s own interest; and (3) an injury that does not fall 

within the “zone of interest” of the statute at issue.  Id. at 499-500; Bennett, 520 U.S. at 162 

(discussing the “zone of interest” test in the context of the Endangered Species Act). 

Bonhomme satisfies both the constitutional and prudential standing requirements for 

Article III standing.  First, as required by the Constitution, Bonhomme has suffered injuries to 

his property, to his ability to enjoy and recreate in the Wildman Marsh, and to his liberty as a 

person potentially liable under the Act.  Second, the injury is fairly traceable to Maleau’s 

property.  The water samples taken above and below Maleau’s property strongly suggest that 

Maleau’s mining waste piles are depositing arsenic into the Ditch and eventually into Wildman 

Marsh, where the arsenic is accumulating.  Third, the violation can be remedied by the court, 

which has the authority to impose an injunction and penalties on Maleau for violating the Act. 

Bonhomme also has prudential standing.  First, Bonhomme has a personalized grievance 

and is bringing suit to vindicate his own interests and not those of third party.  Second, the Act 

explicitly allows for any citizen to bring a lawsuit against another person who is in violation of 

an effluent standard of violation of the Act.  As such, Bonhomme’s citizen suit against Maleau is 

within the “zone of interests” created by the Act.  Therefore, Bonhomme has standing to bring 

suit against Maleau under Article III of the Constitution. 
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C. This Court should adopt the reasoning in Bennett and Middlesex County Sewage 
Authority and grant federal courts the full extent of Article III authority over 
citizen suits under the CWA, thus allowing jurisdiction over suits involving 
foreign plaintiffs and United States citizens.   

 
If there remains uncertainty whether “citizen” under the Clean Water Act includes 

foreign plaintiffs, this Court should adopt the reasoning in Bennett v. Spear, 520 U.S. 154 

(1997), and extend the full scope of Article III jurisdiction to the Act’s citizen suit provision.  In 

Bennett, the Supreme Court held that the language of the Endangered Species Act citizen suit 

provision providing that “any person may commence a civil suit” conferred the full extent of 

Article III jurisdiction on federal courts.  Bennett, 520 U.S. at 164-66 (emphasis added).  In 

granting that broad authority the court stated that: 

Our readiness to take the term “any person” at face value is greatly augmented by 
two interrelated considerations: that he overall subject matter of this legislation is 
the environment (a matter in which it is common to think all persons have an 
interest) and that the obvious purpose of the particular provision in question is to 
encourage enforcement by so-called “private attorneys general”—evidenced by its 
elimination of usual amount-in-controversy and diversity-of-citizenship 
requirements . . . . 
 

Id. at 166.  With those factors in mind, the Court determined that “any person” was clearly 

designed to “permit enforcement by everyman.”  Id. at 166.   

In another case analyzing the scope of a “citizen suit” provision, the Supreme Court held 

that the Clean Water Act’s citizen suit provision confers the full scope of constitutional standing 

as permitted in Sierra Club.  Middlesex County Sewerage Authority v. Nat’l Sea Clammers 

Ass’n, 453 U.S. 1, 16 (1981).  Following the principles discussed in Sierra Club, the Supreme 

Court agree that the Act’s “citizen suit provision” allowed suits by “plaintiffs seeking to enforce 

[the Act] as private attorneys general” and by plaintiffs who suffered actual injury as a result of 

statutory violations.  Middlesex County, 453 U.S. at 16-17; see also Sierra Club, 453 U.S. at 

734-35, 737-38 (discussing constitutional standing in the same terms). 
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 Both Bennett and Middlesex County suggest that the citizen suit provision of the Act 

confers the full scope of Article III jurisdiction on federal courts, which should include alienage 

jurisdiction in the context of environmental statutes like the Clean Water Act.  The plain 

language of the Act’s citizen suit provision—permitting “a citizen” defined as “a person” with an 

“adversely affected interest” to file suit for violations of the Act—should permit foreign 

plaintiffs to vindicate the public interest as private attorneys general under the Act, especially 

when that foreign citizen owns property in the United States.  That application of “citizen” best 

serves the purposes of the Act and protects the public’s interest in a healthy environment.  This 

Court should adopt the reasoning in Bennett and Middlesex and permit Bonhomme, a French 

citizen with property in the United States, to bring suit against Maleau for violations of the Act.  

II. BONHOMME IS THE REAL PARTY IN INTEREST UNDER THE FEDERAL RULES 
OF CIVIL PROCEDURE BECAUSE HE HAS A SUBSTANTIVE RIGHT TO BRING 
SUIT EITHER AS A “CITIZEN” FOR THE PURPOSES OF THE ACT OR AS A 
SHAREHOLDER OF PMI WITH A PERSONALIZED INJURY. 

 
Bonhomme has standing to bring a citizen suit under the Clean Water Act because he is 

the real party in interest as required by the Federal Rules of Civil Procedure 17(a).  First, 

Bonhomme owns the property and hunting lodge that are affected by the degraded quality of 

Wildman Marsh, and therefore, Bonhomme is a person with a vital interest in the case.  Even if 

this Court determines that Bonhomme brought this suit in his capacity as shareholder and 

president of PMI, Bonhomme is still the real party in interest, because the claim arises out of a 

duty owed directly to him and is not merely derivative of an injury to PMI. 

A. Bonhomme is the real party in interest because he seeks to vindicate his interests 
as a private citizen and property owner under the Clean Water Act. 

 
Bonhomme possesses a substantive right to be enforced under the Act and is the real 

party in interest under FRCP 17.  A lawsuit in federal court must be brought by the “real party in 
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interest.”  FRCP 17(a).  The real party in interest “is the party who, by substantive law, possesses 

the right sought to be enforced, and not necessarily the person who will ultimately benefit from 

the recovery.”  U.S. v. 936.71 Ac. of Land, More or Less, in Brevard County, State of Fla., 418 

F.2d 551, 556 (11th Cir. 1969).  Although the named party doesn’t have to be the ultimate 

beneficiary, id., the named party still must be one that has a “vital interest in the case.”  Lincoln 

Property, Co. v. Roche, 546 U.S. 81, 92-93 (2005).  A party may not have a “vital interest” if the 

party is only designated to perform a ministerial act such that the party has no control over, or 

stake in, the controversy.  Busby v. Capital One, N.A., 932 F.Supp.2d 114, 130 (D.D.C 2013).  

Similarly, a federal court will not have jurisdiction over a case where a party has been 

“improperly or collusively” named as a mechanism to create federal jurisdiction.  Lincoln 

Property, 546 U.S. at 91 (citing 28 U.S.C. § 1359). 

Bonhomme has the substantive right to be vindicated under the Act, not PMI, and is the 

real party in interest as a private citizen.  As a property owner in the United States and “citizen” 

under the Act, Bonhomme has a right to enforce the provisions of the Act.  Additionally, to the 

extent that PMI would be the ultimate beneficiary from a favorable court decision, that benefit is 

not the proper measure of the real party in interest.  Rather, Bonhomme is a party with a “vital 

interest” in the case, because he is the owner of the property and of the hunting lodge. 

The lower court erred when it held that PMI was the real party in interest and could not 

“maintain this suit by buying a plaintiff.”  Even though PMI agreed to pay for the costs 

associated with litigation that does not indicate that PMI has a “vital interest” in the outcome and 

Bonhomme does not.  Rather, PMI’s involvement is merely ministerial in that PMI does not 

really have a stake in the controversy.  Even if PMI would benefit from an outcome that injured 

their direct competitor Maleau and simultaneously preserve PMI’s hunting parties, those benefits 
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do not make PMI the sole party in interest.  Bonhomme’s role as a plaintiff in this suit is 

meaningful—he has a stake in this controversy because Maleau’s violations injure his rights as a 

property owner and make him potentially liable for pollutant discharges over which he has no 

control.  Bonhomme is the real party in interest as a private citizen and property owner, and has a 

right to bring suit under the Clean Water Act. 

B. If this Court finds that Bonhomme has brought this suit in his capacity as 
shareholder and president of PMI, Bonhomme is still the real party in interest 
because as the owner of the hunting lodge property, the claim arises under a duty 
owned to him independently of PMI. 

 
Bonhomme is the real party in interest as a shareholder of PMI.  The principle behind 

“real party in interest” is that a party “must assert its own rights and not the rights or interests of 

others.”  White v. JPMorgan Chase Bank, NA, 521 F.App’x 425, 428 (6th Cir. 2013).  That 

principle holds true for lawsuits that involve an injury to a corporate interest.  Id.  When a 

corporation has suffered an injury, the corporation is expected to file a claim in its own name and 

not the name of a shareholder.  Id.  However, a shareholder has standing as the real party in 

interest if the shareholder can demonstrate that the claim arises from a duty that is owed directly 

and independently to him.  Elandia Intern, Inc. v. Koy, 2010 WL 2179770, at *5 (S.D. Fla. 

2010).  That is, the shareholder’s injury cannot be “merely derivative of the corporation’s 

injury.”  White, 521 F.App’x at 428.  Where a wrongful act injures both the corporation and the 

shareholder, the shareholder may sue in his or her own right if the wrongdoer’s violation arises 

from a duty owed directly to that shareholder.  Harrington v. Batchelor, 781 So.2d 1133, 1135 

(Fla. App. 3d 2001). 

The Eleventh Circuit held that an individual-plaintiff who was the sole shareholder and 

president of a company that operated a franchise was the real party in interest in a claim arising 

from a franchise agreement.  Seckler v. Star Enterprise, 124 F.3d 1399, 1406 (11th Cir. 1997).  
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In that case, Seckler sued Star, the franchisor, for its failure to sell the gasoline station to him, 

which Star assured Seckler it would do.  Id. at 1401.  The court held that Seckler could bring the 

state claims in his own name, because in an effort to secure funding to purchase the station 

Seckler sold his own home at below market price.  Id. at 1400, 1406 (alleging breach of contract, 

fraud, negligent misrepresentation, etc. arising from Star’s bad promise).  That personal 

detriment was sufficient to make Seckler the real party in interest and not the entity that owned 

the gasoline station.  Id. 

Similar to the plaintiff in Seckler, Bonhomme, as majority shareholder and president of 

PMI is the real party in interest in this lawsuit because he suffers personal detriment as a result of 

Maleau’s violation of the Clean Water Act.  Bonhomme’s injury is not merely derivative of 

PMI’s injury—its use of the hunting lodge.  The injury in this case is not one to a corporation, 

but rather an injury to a landowner.  Bonhomme as a shareholder may sue in his own right 

because violation arises out of a duty owned to him and not to the corporation.  Therefore, 

Bonhomme is the real party in interest and has standing to bring suit as a shareholder and as the 

president of PMI. 

III. MALEAU, NOT BONHOMME, IS LIABLE FOR VIOLATING THE CLEAN WATER 
ACT, BECAUSE MALEAU’S MINING WASTE PILES ARE A POINT SOURCE, 
DITCH C-1 AND REEDY CREEK EACH CONSTITUTE A NAVIGABLE WATER, 
AND MALEAU’S ACTIONS ARE A BUT-FOR CAUSE OF ADDING ARSENIC TO 
REEDY CREEK.  

  
Congress passed the Clean Water Act in 1972 “to restore and maintain the chemical, 

physical, and biological integrity of the Nation's waters.”  33 U.S.C. § 1251 (2012).  The Act 

prohibits the “discharge of pollutants” without a NPDES permit. § 1311(a).  A “discharge of 

pollutants” is “any addition of any pollutant to navigable waters from any point source.”  § 1362.  

In this case, Maleau’s mining waste piles have created point sources from which pollutants, 



	   16 

namely arsenic, are discharged into Ditch C-1.  Furthermore, the Ditch is a navigable water 

under the Act.  Because Maleau does not have a NPDES permit to allow discharging waste water 

into Ditch C-1, he is in violation of the Clean Water Act.   

A. The district court erred by holding that Maleau’s mining waste piles are not point 
sources because the discharge is carried through discrete conveyances. 
 

The district court erred in dismissing Bonhomme’s suit on grounds that Maleau’s mining 

waste piles do not constitute a point source.  The Act defines a “point source” as “any 

discernible, confined and discrete conveyance, including but not limited to any pipe, ditch, 

channel, tunnel, conduit, . . . from which pollutants are or may be discharged.”  33 U.S.C. § 

1362.  Piles of mining waste or debris can cause a point source discharge where stormwater 

runoff that is carried through conveyances or ditches to nearby waters, even when the 

conveyances are naturally occurring.  Sierra Club v. Abston Construction Co., 620 F.2d 41 (10th 

Cir. 1980). 

In Abston Construction Company, defendants operated coal mines and piled the 

overburden into “spoil piles.”  Id. at 43.  Rainwater runoff and water draining through the piles, 

caused erosion, carrying materials into adjacent streams and creeks.  Id.  The Tenth Circuit found 

that the “surface runoff collected or channeled by the operator” through pits and sediment basins 

formed a point source discharge.  Id. 44-45.  The court also held that the erosion of spoil piles 

constituted a point source, even though the miners did nothing more than pile the spoil, because 

the waste was discarded in a way that was “reasonably likely to be the means by which 

pollutants [were] ultimately deposited into a navigable body of water.”  Id. at 45.  In a similar 

case, the Eleventh Circuit held that runoff from scrap metal debris piles through erosion gullies 

constituted a point source.  Parker v. Scrap Metal Processors, Inc., 386 F.3d 993 (11th Cir. 

2004).   
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 In contrast, stormwater runoff that is not channeled or collected does not constitute a 

discharge from a point source.  League of Wilderness Defenders/Blue Mountains Biodiversity 

Project v. Forsgren, 309 F.3d 1181, 1184 (9th Cir. 2002).  Those waters are considered nonpoint 

sources.  Id.  In League of Wilderness Defenders, the Ninth Circuit stated that while the Act does 

not define nonpoint source, “it is widely understood to be the type of pollution that arises from 

many dispersed activities over large areas.”  Id. at 1184.  A well-known example of a nonpoint 

source discharge is the stormwater runoff from automobile pollution left on roadways.  Id.  

Another is agricultural stormwater discharge, which is explicitly a nonpoint source under the 

Act.  Waterkeeper Alliance, Inc. v. U.S. E.P.A., 399 F.3d 486, 507 (2d Cir. 2005).  The Act also 

exempts return flows from irrigated agriculture as nonpoint sources.  Fishermen Against 

Destruction of Env't, Inc. v. Closter Farms, Inc., 300 F.3d 1294, 1297 (11th Cir. 2002).  The 

Eleventh Circuit clarified that “[a]ny pollutants that originated in the non-agricultural properties 

adjacent to [the farm] obviously do not fall within the agricultural exemptions.”  Closter Farms, 

300 F.3d at 1298.  

Those cases demonstrate that landowners may be liable for an unpermitted discharge 

when pollutants are discharged through a confined and discrete conveyance, whether the 

conveyance was purposely constructed or not.  Similarly, when waste is discarded in a way that 

makes it reasonably likely that pollutants will eventually reach a navigable body of water, a 

landowner may be liable for a point source discharge. 

In this case, stormwater runoff carries arsenic from Maleau’s mining waste piles through 

naturally occurring conveyances caused by erosion, eventually discharging pollutants into Ditch 

C-1.  (R. 5.)  The configuration of the waste piles contributed to the creation of conveyances, 

which are point sources under the Act.  Id.  The channels are point sources even though Maleau 
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did nothing more than pile the mining waste near the Ditch.  Because the waste was discarded in 

a way that made it reasonably likely that pollutants would eventually reach a navigable body of 

water, the naturally formed channels constitute a point source.   

Maleau argues that mining waste piles are not point sources, and relies on Appalachian 

Power Co. v. Train, 545 F.2d 1351, 1374 (4th Cir. 1976).  However, Maleau misapplies that 

case.  In Appalachian Power, the industry plaintiffs, the Environmental Protection Agency 

(EPA), and the court all agreed that mining piles are point sources when runoff from piles can be 

collected into a discrete conveyance, such that pollutants can be removed.  See id. at 1373 

(agreeing that application of the regulations at issue to those types of point sources was not at 

issue).  Furthermore, the coal industry in Appalachian Power conceded that coal storage and 

chemical handling areas were subject to the Clean Water Act regulation.  Id. at 1373-74.  The 

plaintiffs only disputed that the EPA could not regulate “unchanneled and uncollected surface 

water” from areas used to store construction material.  Id. at 1373.  Consistent with Appalachian 

Power, the Fourth Circuit upheld a regulation that defined coal refuse piles as point sources.  

Consolidated Coal Co. v. Costle, 604 F.2d 239, 249 (4th Cir. 1979).   

The natural channels that carry arsenic from Maleau’s mining piles are more like the coal 

storage piles that were permissibly regulated by the EPA rather than the unchanneled or 

uncollected surface waters, which do not create valid point sources.  The channels on Maleau’s 

property are discrete conveyances that collect arsenic from the mining waste and discharge 

pollutants into the nearby water.  

B. The district court erred in dismissing Bonhomme’s suit by holding that ditch C-1 
is not a navigable water, because Ditch C-1 is both a tributary of Reedy Creek and 
forms a significant nexus with a navigable water.  

 



	   19 

The Clean Water Act prohibits any “discharge of pollutants” without a NPDES permit 

and defines the “discharge of pollutants” as “any addition of any pollutant to navigable waters 

from any point source.”  33 U.S.C. §§ 1311(a), 1362.  The Act goes on to define “navigable 

waters” as “the waters of the United States.”  § 1362(7).  Traditionally navigable waters are 

indisputably within the jurisdiction of the Clean Water Act, but the outer reach of the Act’s 

jurisdiction has been hotly litigated.  See Rapanos v. United States, 547 U.S. 715, 723-26 (2006).  

However, rather than clarify the scope of “navigable waters” under the Act, the Court’s Rapanos 

opinion only muddied the waters.  The Scalia plurality and Kennedy concurrence produced two 

distinct tests: the “surface connection test” and the “significant nexus test,” respectively.  The 

EPA has since issued regulations that retain much of their pre-Rapanos jurisdiction.   

Since Rapanos, circuit courts are confused about which test or standard should be used to 

determine “navigable waters” under the Act.  However, before discussing the Rapanos navigable 

waters tests or EPA’s regulations, it is necessary to clarify how the circuit courts have applied 

those tests in making “navigable waters” determinations.  The Eleventh, Ninth, and Seventh 

Circuits agree that Kennedy’s significant nexus test is controlling because his opinion is the 

narrowest holding.  United States v. Bailey, 571 F.3d 791, 798 (6th Cir. 2009) (explaining the 

Marks rule, which states that “[w]hen a majority of the Supreme Court agrees only on the 

outcome of a case and not on the grounds for the outcome,” the holding is that position taken by 

those who concurred on the narrowest grounds (citing Marks v. United States, 430 U.S. 188 

(1977)).  The First and Sixth Circuits recognize jurisdiction if either Scalia’s surface connection 

test or Kennedy’s significant nexus test is met, but ultimately, both applied Kennedy’s test.  Id. at 

799.   



	   20 

Since the court in Rapanos was considering whether truly isolated waters could constitute 

“waters of the United States,” this Court may apply any of the possible “navigable waters” 

standards—either of the Rapanos tests or the EPA’s Tributary Rule—to determine if Ditch C-1 is 

a navigable water.  Each standard will be discussed in turn. 

1. Ditch C-1 constitutes a “navigable water” as a tributary under the EPA 
Tributary Rule. 

 
“Navigable waters” under the EPA rule includes tributaries of navigable waters.  EPA 

Administered Permit Programs, 40 C.F.R. 122.2 (2013) (hereinafter “Tributary Rule”).  A 

“tributary” is defined as, “a stream feeding a larger stream or a lake.”  WEBSTER’S THIRD NEW 

INTERNATIONAL DICTIONARY (Philip Babcock Gove ed., 2002).  The Fourth Circuit suggests that 

with regards to the Clean Water Act, a tributary is a body of water that sustains a flow necessary 

to move pollutants into navigable waters.  United States v. Deaton, 332 F.3d 698, 707 (4th Cir. 

2003).  The EPA is thus concerned with regulating tributaries of navigable waters, in attempt to 

enforce the Act.  In this case, the lower court held that the EPA’s Tributary Rule was a 

reasonable interpretation of the Clean Water Act, reasoning that “it would be difficult or 

impossible to prevent pollution of a navigable stream without preventing pollution of its 

tributaries.”  (R.10). 

Because Reedy Creek is a navigable water under the Clean Water Act, then Ditch C-1 

constitutes a navigable water as a tributary to Reedy Creek.  For almost one hundred years, the 

Ditch has drained saturated soils and rainwater into Reedy Creek, at a relatively continuous flow.  

The traceable evidence of arsenic found during water testing serves to demonstrate that the Ditch 

provides a flow necessary to move pollutants downstream to Reedy Creek as it empties into the 

Wildman Marsh.  Therefore, the Ditch constitutes a tributary under EPA’s regulations. 
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2. Ditch C-1 constitutes a “navigable water” under Kennedy’s “significant 
nexus” test because the water in Ditch C-1 has a significant affect on the 
integrity of other waters traditionally understood as navigable. 

 
Under Kennedy’s test, wetlands constitute “navigable waters” “if the wetlands . . . 

significantly affect the chemical, physical, and biological integrity of other covered waters more 

readily understood as ‘navigable.’”  Rapanos, 547 U.S. at 780.  Wetlands do not constitute 

navigable waters when the effects are “speculative or insubstantial.”  Id.  

Because Ditch C-1 significantly affects the chemical, physical, and biological integrity of 

Reedy Creek, a navigable water, Ditch C-1 is a navigable water under the Act.  The water sample 

results strongly suggest that arsenic is being discharged into Ditch C-1 somewhere on Maleau’s 

property.  Those discharges are affecting the chemical, physical, and biological integrity of 

Reedy Creek, as arsenic is a well-known poison.  Furthermore, the evidence suggests that the 

affects are significant.  The arsenic remains in the water for three miles before being discharged 

into Reedy Creek where concentrations are still high.  Additionally, arsenic is present throughout 

Wildman Marsh and is present in some of the birds that use the Marsh as a migration point.  That 

evidence demonstrates that the effects are not speculative or insubstantial.  Therefore, because 

Ditch C-1 significantly affects Reedy Creek, it is within the significant nexus of a traditionally 

navigable waterway and constitutes a navigable water under the Clean Water Act.  

3. Ditch C-1 constitutes a “navigable water” under the Scalia’s surface 
connection test because Ditch C-1 contains a relatively permanent and 
continuous flow. 

 
The Scalia plurality created the surface connection test.  Rapanos, 547 U.S. at 739.  

Scalia illustrated “relatively permanent, standing or continuously flowing bodies of water,” as 

those waters “described in ordinary parlance as streams, . . . oceans, rivers, [and] lakes.”  Id. at 

739 (internal quotation omitted).  Scalia also described what the Act would not cover “channels 
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through which water flows intermittently or ephemerally or channels that periodically provide 

drainage for rainfall.”  Id.  With regard to wetlands, that test provides that only wetlands with a 

continuous surface connection to waters of the United States are covered by the Clean Water 

Act.  Rapanos, 547 U.S. at 742.   

C. The district court properly held that Reedy Creek is a navigable water under the 
Clean Water Act because it constitutes interstate waters of the United States. 

 
1. Reedy Creek is a navigable water, because the characteristics of the 

creek satisfy all three standards of “navigable waters.” 
 

Reedy Creek satisfies all three standards—the Rapanos “surface connection test” and 

“significant nexus” test as well as EPA’s tributary rule—and therefore, is a “navigable water” 

under the Act.  Reedy Creek is a naturally occurring body of water that has continuous annual 

flow, crosses state boundaries, provides water for businesses that serve interstate commerce, and 

feeds a national wildlife refuge that generates $25 million in revenue annually from interstate 

hunting activities.  Degradation of the water quality in Reedy Creek could negatively impact the 

bird population and viability, thereby negatively impacting the interstate and foreign commerce.  

Even if the bird population is not drastically affected, the degradation of the waters could still 

discourage hunters from visiting, just as it has discouraged Bonhomme.  Those facts are more 

than sufficient to support the conclusion that Reedy Creek is a navigable water under any 

standard and is subject to the Clean Water Act. 

2. Reedy Creek is a navigable water, because it is a tributary to the waters 
and wetlands of the Wildman National Wildlife Refuge, which are by 
definition “waters of the United States.” 
 

Reedy Creek is a tributary to waters of the United States and is within the jurisdiction of 

the Act.  National Wildlife Refuge areas are owned by the federal government and maintained by 

the United States Fish and Wildlife Service. 16 U.S.C. § 668dd (2012). Those federally owned 
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lands include waters that aid in the preservation of “a national network of lands and waters for 

the conservation and management of fish, wildlife, and plant resources of the United States.” Id. 

To fulfill those purposes, tributaries of refuge waters and other federally owned waters must be 

protected under the Act   The EPA’s tributary regulation includes “waters such as intrastate . . . 

streams . . . the degradation or destruction of which would affect or could affect interstate or 

foreign commerce . . . .”  40 C.F.R. § 122.2.  The Tributary Rule also provides that waters of the 

U.S. means “all interstate waters,” which includes wetlands that are adjacent to interstate waters.  

Id.   

The EPA’s Tributary Rule, taken in the context of the purpose of the National Wildlife 

Refuge System, makes it clear that Reedy Creek is a navigable water.  First, Reedy Creek is a 

water that is used in interstate commerce and is adjacent to a wetland owned by the federal 

government.  Second, the Creek is a tributary to a water of the United States located within the 

Wildman National Wildlife Refuge.  Third, the degradation or destruction of Reedy Creek would 

effect interstate commerce because damage to the Creek will cause damage to the Wildman 

Marsh, which is popular travel destination that brings in over $25 million a year from interstate 

hunting trips.  

Additionally, the lower court held the EPA’s definition of “waters of the United States” 

to include “tributaries” of waters of the United States as navigable waters, to be a reasonable 

interpretation.  The court correctly reasoned that it would be difficult or impossible to prevent 

pollution of a navigable water without preventing pollution at the origins of most of the water.  

The lower court accurately concluded that Reedy Creek is a navigable water because it is a 

tributary to Wildman Marsh, a federally owned water body. 

D. Maleau’s actions are the but-for cause of adding arsenic to Reedy Creek and 
Wildman Marsh. 



	   24 

 
Because Maleau’s mining waste piles are the identifiable but-for cause of arsenic in 

Reedy Creek, Maleau should be held liable for violating the Clean Water Act.  To construe the 

facts otherwise would frustrate the purpose of the Act.  The purpose of the Clean Water Act is 

“to restore and maintain the chemical, physical, and biological integrity of the Nation's waters.”  

33 U.S.C. § 1251.  As a result, courts have gone so far as to consider imposing liability where a 

person was not responsible for generating the pollutants but was in control of the discharge of 

those pollutants.  See generally South Fla. Water Mgmt. Dist. v. Miccosukee Tribe of Indians, 

541 U.S. 95 (2004) (remanding the case for the lower courts to consider whether a release of 

pollutant laden water captured through runoff from a water pump could be a point source). 

Maleau argues that the culvert on Bonhomme’s property is the point source and that 

Bonhomme does not need to add the pollutants to be liable.  Although Maleau has support for 

this argument, the argument is misplaced.  In Miccosukee Tribe, pollutants from nearby 

agricultural lands ran off the land and into a nearby drainage and pumping station specifically 

designed for that purpose—to keep the land dry and farmable.  542 U.S. at 101.  Generally, that 

runoff is exempt from the Clean Water Act as diffuse nonpoint sources.  In that case, there was 

no identifiable, discrete conveyance that could be regulated with a NPDES permit other than the 

pump, even though the pump did not add the pollutant.  Maleau’s mining piles are 

distinguishable from the pump at issue in Miccosukee Tribe, because the channels that carry 

waste from the piles constitute an identifiable, discrete conveyance that can be regulated.   

In Miccosukee Tribe, a public body made a purposeful decision to install a pump for the 

purposes of draining agricultural land.  In contrast, Bonhomme is a private citizen that did not 

install the Ditch and has no control over the culverts location or operation.  First, the Ditch and 

culvert were present on the land when Bonhomme bought the property.  He did not purposefully 
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install it.  Second, Bonhomme is required to maintain the Ditch as a part of a restrictive covenant 

on his deed. He cannot prevent the water from flowing through the culvert even if he wanted to.  

Third, when the Ditch and culvert were installed nearly a hundred years ago, it did not serve the 

explicit purpose of carrying mining waste.  This is unlike the pump in Miccosukee Tribe that was 

purposely installed to drain those agricultural lands; thus, it was foreseeable that the water 

pumped from that station would carry agricultural pollutants.   

Furthermore, the public entity that ran the pump in Miccosukee Tribe, would have the 

ability to monitor pollutant levels and ensure compliance with permit limits, and should be 

required to do so because they installed the pump with the plan of channeling and removing 

water.  As a private landowner, Bonhomme does not have the ability to enforce the terms of the 

NPDES permit on other private landowners who are not otherwise regulated under the Act. 

Therefore, mandating a NPDES permit at Bonhomme’s culvert will not effectuate the Act.  Only 

by regulating the pollutant at its known source—Maleau’s mining waste piles—will this Court 

fulfill the Act’s intent. 

CONCLUSION 
 

Except for the district court’s finding that Reedy Creek is a navigable water, this Court 

should reverse the district court’s judgment on all issues.  This Court should find that Bonhomme 

is the real party in interest in this claim and has standing to bring a citizen suit under the Clean 

Water Act.  This Court should also reverse the district court’s finding that Maleau’s mining 

waste piles do not constitute point sources and that Ditch C-1 is not a navigable water.  For the 

foregoing reasons, the judgment of the district court should be reversed.  


