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STATEMENT OF JURISDICTION 

This case involves an appeal from a judgment of the United States District Court for the 

District of Progress. Order at 1. The issues in this case arise under the Clean Water Act (CWA), 

33 U.S.C. §§ 1251–1387 (2013). The district court had proper subject matter jurisdiction over the 

case as federal district courts have original jurisdiction over any civil litigation arising under the 

laws of the United States. 28 U.S.C. § 1331 (2013). The United States Court of Appeals for the 

Twelfth Circuit has proper jurisdiction to hear appeals from any final decision of the United 

States District Court for the District of Progress. 28 U.S.C. § 1291 (2013). 

 

STATEMENT OF THE ISSUES 

I. Whether Bonhomme, President and majority shareholder of Precious Minerals 

International (PMI), a company in competition with Maleau, is a real party in interest in 

this suit when his suit is financed by PMI and Bonhomme lacks interests in the suit distinct 

from PMI.  

II. Whether Bonhomme can properly sue Maleau under the CWA for the discharge of arsenic 

when Bonhomme does not live in the affected area, occasionally hosts hunting parties in 

the area primarily for business purposes, and has made no indication that the arsenic is the 

cause for his decreased hunting parties.  

III. Whether Reedy Creek is a water of the United States under the CWA when it is used for 

irrigation of crops sold in interstate commerce and when it flows into Wildman Marsh, 

which is federally owned and used by interstate visitors for hunting.  
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IV. Whether Maleau’s rock and dirt piles are point sources subject to CWA jurisdiction when 

the statute does not list such piles or erosion channels on the pile surface as point sources 

and when no surface runoff was collected or channeled.  

V. Whether Ditch C-1 is a water of the United States when it is derived primarily from 

groundwater, contains water for more than a majority of the year, and eventually flows into 

Reedy Creek and Wildman Marsh. 

VI. Whether, by allowing arsenic to flow through his culvert, Bonhomme is liable for 

discharging pollutants under the Clean Water Act.  

 

STATEMENT OF THE CASE 

Jacques Bonhomme filed a citizen suit under CWA § 505 against Shifty Maleau, alleging 

that mining piles on Maleau’s land are point sources discharging arsenic into Reedy Creek, a 

navigable water or water of the United States. 33 U.S.C. §§ 1365, 1362(7) (2013). The State of 

Progress later filed a citizen suit against Bonhomme, alleging that because the arsenic is carried 

through a culvert on Bonhomme’s land, he is in violation of the CWA. Maleau intervened as a 

matter of right in Progress’s action under CWA section 505(b)(1)(B). The district court 

consolidated the two cases, and each defendant filed a motion to dismiss.  

The district court dismissed Bonhomme’s case against Maleau and denied Bonhomme’s 

motion to dismiss in an order dated July 23, 2012. The district court held that Bonhomme was 

not a real party in interest under Fed. R. Civ. P. 17(a) and therefore could not bring suit against 

Maleau. Alternatively, the district court held that Bonhomme, a citizen of France, lacked 

standing to sue Maleau. The district court also held that Maleau’s mining piles were not point 

sources under the CWA section 502(12), Ditch C-1 next to Maleau’s mining piles is not a water 
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of the United States under CWA section 502(14), and Reedy Creek is a water of the United 

States under CWA section 502(7). The district court also denied Bonhomme’s motion to dismiss, 

finding that he could be liable for discharging pollutants under CWA section 301(a) . 

All three parties filed a Notice of Appeal. The State of Progress appeals the district 

court’s holding that Ditch C-1 is not a water of the United States.  

 

STATEMENT OF THE FACTS 

 Jacques Bonhomme is a French citizen, the president of mining company PMI, the largest 

shareholder in the company with a three percent share, and a member of the company’s board of 

directors. Order at 6-8. He owns a hunting lodge near Wildman Marsh that he primarily uses to 

host hunting parties for business purposes. Order at 6-7. He does not live in the lodge. Order at 7. 

Shifty Maleau is a Progress citizen and owner of a gold mining operation in Progress that 

employs many Progress citizens. Order at 6. 

 Maleau hauled waste material from the mining site to his property adjacent to Ditch C-1 

in Progress. After heavy rain, arsenic runoff flows from the waste piles into adjacent Ditch C-1. 

Order at 5. Maleau has not dug up rainwater collection pools or constructed gullies or channels 

to control the water flow. Order at 5. Instead, rainwater on its own flows down the piles, creating 

erosion channels between the piles, and percolates through them and into Ditch C-1. Order at 5. 

Ditch C-1 is an agricultural drainage ditch dug into saturated soils. Order at 5. It has water 

throughout most of the year, except for periods of drought lasting no more than three months. 

Order at 5. Water that flows through Ditch C-1 is primarily from draining the groundwater and 

only contains some rainwater after rain events. Order at 5. Water flows from the ditch through a 

culvert on Bonhomme’s property and into Reedy Creek. Order at 5-6. 
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 Reedy Creek is used as a water supply for Bounty Plaza, a service area on Interstate 250 

that sells gasoline and food. Order at 5. The water from Reedy Creek is also used by farmers to 

irrigate crops that they sell in interstate commerce. Order at 5. After fifty miles, Reedy Creek 

ends in Wildman Marsh, a popular hunting destination for out-of-state visitors, including 

Bonhomme’s business acquaintances. Order at 5-6. Wildman Marsh is a wetland federally 

owned and managed by the United States Fish and Wildlife Service. Order at 6. 

 Arsenic, associated with gold mining, has been found in high concentrations around 

Ditch C-1. Order at 6. While it is undetectable above Ditch C-1, it is present in significant 

concentrations just below the discharge of Ditch C-1 through the culvert on Bonhomme’s 

property into Reedy Creek. Order at 6. Arsenic can also be found in Wildman Marsh. Order at 6. 

No tests for arsenic have been conducted on Maleau’s property. Order at 6. 

Bonhomme’s company PMI paid for the tests that detected arsenic in Ditch C-1, Reedy 

Creek, and Wildman Marsh as well as Bonhomme’s attorney’s fees and expert witness fees. 

Order at 7. Nevertheless, Bonhomme alleges in his own right that he fears that the arsenic in the 

area has decreased his ability to hunt ducks. Order at 6. While he claims to have decreased his 

hunting parties to two a year from their normal number of eight, he has not indicated that he 

would raise the number of his hunting parties should the arsenic disappear. See Order at 6. He 

has made no assertions linking the arsenic’s effect on quality of the water to the health of the 

ducks he hunts. See Order at 6. No flora and fauna in the wetland have been affected by the 

arsenic, and only three ducks have been identified as containing arsenic in their systems. Order at 

6. The lower court took judicial notice of the fact that the Attorney General of Progress is 

convinced that Bonhomme is suing to injure Maleau’s ability to compete with PMI. Order at 6. 

PMI has been experiencing a decline in profits because of the economy’s decline. Order at 6. 



 5 

STANDARD OF REVIEW 

This case involves an appeal from the district court’s finding that Bonhomme is not a real 

party in interest, and its denial of Bonhomme’s motion to dismiss Maleau’s CWA claim against 

him. This court should review the district court’s conclusion that Bonhomme is not a real party 

in interest for abuse of discretion. See Stichting Ter Behartiging v. Schreiber, 407 F.3d 34, 43–44 

(2d Cir. 2005); Esposito v. United States, 368 F.3d 1271, 1273 (10th Cir. 2004); Wiesburg v. 

GTE Sw. Inc., 272 F.3d 302, 308–09 (5th Cir. 2001); ICON Grp., Inc. v. Mahogany Run Dev. 

Corp., 829 F.2d 473, 476 (3d Cir. 1987). The district court’s denial of Bonhomme’s motion to 

dismiss should be reviewed de novo to determine if the complaint is “plausible on its face.” 

Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 

554, 556 (2007)). 

 

SUMMARY OF THE ARGUMENT 

I. Bonhomme is not a real party in interest in this case. Bonhomme’s presence in this 

litigation is backed and financed by his corporation, PMI. Bonhomme does not possess an 

interest in this case distinct from PMI, nor will this litigation prevent PMI from harassing 

Maleau with future litigation.  

II. Bonhomme is not a citizen of the United States for purposes of the CWA. Congress 

contemplated that citizens under the CWA were only those who could establish 

constitutional standing. By making unsupported allegations of a decreased hunting ability 

as his injury from the pollution, Bonhomme has not demonstrated a sufficient stake to 

warrant giving him the capacity to sue Maleau. 



 6 

III. The rock and dirt piles are not point sources under the CWA. Congress drew a conscious 

distinction between regulated point sources and non-point source pollution, the regulation 

of which lies in the jurisdiction of the states. This decision is reflected in the statutory 

definition of point source, which neither explicitly enumerates rock and dirt piles and 

which cannot be broadened to cover them.  

IV. Congress may regulate activities with a substantial relation to interstate commerce under 

the commerce clause and Lopez. Reedy Creek is water of the United States because it is 

used for irrigation of crops sold in interstate commerce. Alternatively, Reedy Creek is a 

water of the United States under Rapanos because it is a tributary to Wildman Marsh, 

which is a water of the United States by ways of its recreational use by interstate visitors.  

V. Ditch C-1 is also a water of the United States. The CWA’s goal is maintaining and 

restoring the quality of the waters of the United States. As a relatively permanent body of 

water that flows into waters of the United States, Reedy Creek and Wildman Marsh, Ditch 

C-1 is the kind of water that would have consequential effects on the quality of the nation’s 

waters and thus justify regulation under the CWA. 

VI. Bonhomme is liable under the CWA for the pollution that flows through his culvert into 

Reedy Creek notwithstanding the presence of Maleau’s piles upstream. Liability attaches 

under the CWA regardless of causation or intent, and therefore, Bonhomme is liable under 

the plain meaning of the statute. In addition, Bonhomme is in the best position to prevent 

further pollution, and holding him responsible for his discharge comports with the purpose 

of the CWA to maintain and restore the water quality in the United States. 
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ARGUMENT 

I. BONHOMME’S PRESENCE IN THE CASE IS A FRONT FOR HIS CORPORATION 
AND THEREFORE HE IS NOT A REAL PARTY IN INTEREST 
 

Bonhomme is not a real party in interest to this case because any injury Bonhomme 

allegedly suffered derives from the alleged injury to PMI and because a decision in this case will 

not preclude Bonhomme’s corporation PMI from bringing the exact same suit against Maleau in 

the future. Therefore, the district court correctly dismissed Bonhomme’s claim because he is not 

a real party in interest, and this Court should affirm.  

All civil suits before a federal court must be prosecuted by a real party in interest. Fed. R. 

Civ. Pro 17(a). A litigant is not a real party in interest without the right to enforce a claim and a 

significant interest in the litigation. Va. Elec. and Power Co. v. Westinghouse Elec. Corp., 485 

F.2d 78 (4th Cir. 1978). Simply benefiting from litigation does not rise to the level of a 

significant interest, nor will merely derivative injuries. See Walker v. Gen. Tel. Co., 25 F. App’x 

332, 335–36 (6th Cir. 2001) (per curiam); Amour Pharm. Co. v. Home Ins. Co., No. 71 C 2367, 

173 U.S. Dist. LEXIS 11448 at *2 (N. D. Ill. Oct. 18, 1973).  

A. Because Bonhomme Does Not Have an Interest in this Litigation Separate from 
PMI, Bonhomme Is Not a Real Party in Interest 
 
Bonhomme is not a real party in interest because any interest he has derives from the 

alleged injury to his corporation, PMI. The district court found that PMI is funding Bonhomme’s 

case, paying his attorney’s fees, the costs of testing the water in Reedy Creek, and the salaries of 

his experts. Order at 7. Bonhomme is President to PMI, in addition to being the majority 

shareholder. Order at 7. Under these facts, the district court was correct to find that PMI, not 

Bonhomme, is the actual force motivating this lawsuit and therefore Bonhomme is not a real 

party in interest. Furthermore, Bonhomme’s injury is derivative of the broader injury done to 
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PMI. In Curtis Lumber Co., Inc. v. La. Pac. Corp., the plaintiff corporation sued for fraud, 

alleging some injuries experienced by both itself and its customers. 618 F.3d 762, 769 (8th Cir. 

2010). Just as in Curtis Lumber, Bonhomme seeks redress of an injury shared by himself and 

PMI. See id. at 769; Order at 6. However, the plaintiff in Curtis Lumber alleged lost profits in 

addition to injuries shared by its customers; because these injuries were unique, the court held 

that the corporation was a real party in interest. See id. at 771. Bonhomme’s allegation that the 

pollution of Reedy Creek caused a reduction in business-related hunting parties could just as well 

be alleged by PMI and Bonhomme does not allege any injury unique to himself. See Order at 6. 

Because the plaintiff in Curtis Lumber alleged an injury separate from the injury to its customers, 

it was a real party in interest. See 618 F.3d at 771. Therefore, because Bonhomme has not 

alleged an injury unique to himself, he is not a real party in interest and therefore his suit was 

properly dismissed. 

B. Dismissing Bonhomme’s Suit Serves the Purpose of FRCP 17(a) Because PMI 
Would Not Be Precluded from Suing Maleau on the Same Claim  
 
Even if Bonhomme’s injuries are sufficiently unique, his suit should still be dismissed as 

allowing it to proceed would violate the purpose of Rule 17(a). Rule 17(a) is designed to protect 

defendants from subsequent suits by ensuring judgments apply to parties legitimately entitled to 

relief with res judicata effect. See Gogolin & Stelter v. Karn’s Auto Imps., Inc., 886 F.2d 100, 

102 (5th Cir. 1989); United Fed. of Postal Clerks v. Watson, 409 F.2d 462, 470 n.34 (D.C. Cir. 

1969). Res judicata bars a subsequent suit when a court of competent jurisdiction has already 

made a final decision upon the merits of a claim or issue in a given claim, provided the parties 

are the same, in privity, or adequately represented, in at both litigations. See Taylor v. Strugell, 

553 U.S. 880, 892 (2008). Adequate representation requires that, at least, alignment of the 

interests of the representative and non-party and the understanding of the non-party that the 
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representative was, in fact, representing the non-party’s interest. See id. at 900 (citing Hansberry 

v. Lee, 311 U.S. 32, 43 (1940); Richards v. Jefferson Cnty., 517 U.S. 793, 801–02 (1996)).  

In this case, Bonhomme does not adequately represent PMI, and therefore a future suit by 

PMI would not be barred by res judicata. First, as argued above, Bonhomme’s interests are not 

aligned with PMI, and therefore he does not adequately represent PMI. Bonhomme’s alleged 

injury does not include the injuries that PMI could allege in future litigation. Bonhomme’s 

interests are merely a subset of the injuries suffered by PMI; he could not, for example, claim 

that Maleau’s conduct caused him to lose profits, whereas PMI could make this claim, given the 

business nature of Bonhomme’s hunting parties. See Order at 6.   

Second, there is no evidence that PMI considers itself represented by Bonhomme in the 

current litigation. Because PMI does not consider itself represented by Bonhomme it would not 

be barred from bringing the same claim against Maleau again. Indeed, given that PMI and 

Maleau’s corporation are competitors, PMI has an incentive to sue Maleau regardless of the 

outcome of Bonhomme’s suit, attempting to use litigation to gain an advantage over Maleau and 

his company. See Order at 7. Therefore, consistent with the purposes of Rule 17(a) and principles 

of judicial economy, this Court should affirm the district court’s finding that Bonhomme is not a 

real party in interest and dismiss his case.  

 

II. BONHOMME IS NOT A CITIZEN UNDER THE CWA 

 Bonhomme is not a citizen who can properly sue Maleau under the CWA. A “citizen” 

who can properly sue to enforce the CWA is specifically defined as “a person or persons having 

an interest which is or may be adversely affected.” 33 U.S.C. § 1365(g) (2013). A “citizen” 

under the CWA is a person who meets the requirements of standing under Article III. Friends of 
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the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 174–75 (2000); see Middlesex 

Cnty. Sewerage Auth. v. Nat’l Sea Clammers Ass’n, 453 U.S. 1, 16 (1981) (citing S. Rep. No. 92-

1236, at 146 (1972) (Conf. Rep.)) (highlighting that “citizen” is interpreted under the standard 

set forth in Sierra Club v. Morton, 405 U.S. 727 (1972)); see generally U.S. Const. art. III, § 2, 

cl. 1. 

Under Article III standing, the plaintiff must show (A) injury-in-fact, (B) traceability of 

the injury to the challenged activity, and (C) redressability of the injury. Lujan v. Defenders of 

Wildlife, 504 U.S. 555, 560 (1992); see generally U.S. Const. art III, § 2, cl. 1. Bonhomme has 

shown neither an injury-in-fact nor traceability of his alleged injury to the pollution to establish 

constitutional standing and thus is not a citizen under the CWA.  

A. Bonhomme Has Not Sufficiently Demonstrated Injury-in-Fact  

The requirement of an injury-in-fact is meant to enable plaintiffs to sue only when they 

can demonstrate “a sufficient stake in an otherwise justiciable controversy.” Morton, 405 U.S. at 

735; Lujan, 504 U.S. at 560. For environmental plaintiffs, a sufficient stake means (1) that they 

use the affected area and (2) that the challenged activity would lessen or affect their aesthetic and 

recreational activities. Laidlaw, 528 U.S. at 176. Bonhomme has not sufficiently demonstrated 

either element to establish an injury-in-fact.  

1. Bonhomme Fails to Sufficiently Demonstrate He Uses the Affected Area 

Bonhomme has not adequately demonstrated he uses the affected area because he lacks a 

longstanding personal connection to Reedy Creek, Wildman Marsh, and the wildlife in the area. 

See Morton, 405 U.S. at 735; Friends of the Earth, Inc. v. Gaston Copper Recycling Corp., 204 

F.3d 149, 152–53 (4th Cir. 2000). In Gaston Copper, the plaintiff had adequately demonstrated 

he used the affected area because he had resided in his home for thirty-six years and in that time 
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had fished and swam every other week in the affected lake on his land. 204 F.3d at 152–53; see 

also Student Pub. Interest Research Grp. of N.J., Inc. v. Georgia-Pacific Corp., 615 F. Supp. 

1419, 1423 (D.N.J. 1985) (finding injury-in-fact where plaintiff lived near the affected river). 

Thus, the court deemed him “a real person who own[ed] a real home” and was “anything but a 

roving environmental ombudsman seeking to right environmental wrongs wherever he might 

find them.” Gaston Copper, 204 F.3d at 157; see also Ohio Valley Envtl. Coal., Inc. v. Marfork 

Coal Co., Inc., CIV.A. 5:12-1464, 2013 WL 4506175, at *6 (S.D.W. Va. Aug. 22, 2013) (finding 

that plaintiffs showed injury-in-fact when they had engaged in childhood activities in the 

affected area or had canoed and hiked there for several years). 

On the other hand, when the individual plaintiffs had no prior personal connection to the 

affected area but had only traveled there at the direction of the plaintiff organization, the court 

found the individual plaintiffs were simply manufacturing standing for the plaintiff organization 

and thus did not adequately show use of the affected area. Ohio Valley Envtl. Coal., Inc. v. 

Maple Coal Co., 808 F. Supp. 2d 868, 880 (S.D.W. Va. 2011); see also Morton, 405 U.S. at 735 

(finding no injury-in-fact when none of the pleadings or affidavits showed that the plaintiff 

organization’s members actually use the affected area for any purpose).  

Unlike the plaintiff in Gaston Copper, Bonhomme demonstrated no personal stake in the 

affected area. While he may own a hunting lodge near the affected wetlands and waters and use 

it for hunting parties, he is not like the plaintiff in Gaston Copper because he does not actually 

live in the lodge. Order at 7. Furthermore, his hunting is primarily for entertaining business 

associates, not for performing personal recreational activities as the plaintiffs in Gaston Copper 

and Marfork Coal had done. 
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 Rather, Bonhomme is simply manufacturing standing to serve the interests of his 

company, PMI, just like the plaintiffs in Maple Coal did so for their organization. As the district 

court took judicial notice, Bonhomme is using his concern over his hunting activities in order to 

sue Maleau and injure his ability to compete with PMI. Order at 6. In fact, Bonhomme’s 

complaint really only hinges on allegations regarding Maleau’s business practices and their 

alleged effects on the surrounding environment. Order at 6-7. These impersonal intentions 

underlying Bonhomme’s suit render him the “roving environmental ombudsman” that the court 

in Gaston Copper warned against. As a result, because of Bonhomme’s true intentions for 

bringing suit coupled with his own lack of personal connection to the affected areas, he has not 

sufficiently shown an injury-in-fact.  

2. Bonhomme Fails to Demonstrate that His Hunting Activities Will Be Lessened 
or Affected by the Pollution  
 

 To show that their recreational activities will be lessened or affected because of the 

pollution, environmental plaintiffs must demonstrate a reasonable fear that the pollution at issue 

will affect or has affected their future ability to partake in their normal recreational activities. 

N.C. Shellfish Growers Ass’n v. Holly Ridge Assocs., LLC., 278 F. Supp. 2d 654, 663–64 

(E.D.N.C. 2003); Sierra Club, Lone Star Chapter v. Cedar Point Oil Co. Inc., 73 F.3d 546, 556 

(5th Cir. 1996); Natural Res. Def. Council, Inc. v. Texaco Ref. & Mktg., Inc., 2 F.3d 493, 496 (3d 

Cir. 1993).  

 Plaintiffs have been able to show injury-in-fact when they feared that the pollution at 

issue would impact the affected area’s water quality, which was intrinsically consequential for 

their continued participation in their water-based recreational activities. See Cedar Point, 73 F.3d 

at 556 (finding injury-in-fact because pollution affected waters as to deter plaintiffs’ boating, 

fishing, shell-fishing, wading, and wildlife viewing in the area); Texaco, 2 F.3d at 496 (finding 
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injury-in-fact when the sight and smell of the pollution interfered with plaintiffs’ enjoyment of 

bird watching, swimming, boating and fishing); Ohio Valley Envtl. Coal., Inc. v. Coal-Mac, Inc., 

775 F. Supp. 2d 900, 903 (S.D.W. Va. 2011) (finding injury-in-fact when plaintiff refrained from 

fishing because he was concerned about the water quality caused by selenium pollution). In fact, 

the environmental plaintiffs in Public Interest Research Group of New Jersey, Inc. v. Powell 

Duffryn Terminals Inc. were able to show injury-in-fact when they claimed that if the water were 

cleaner, they would re-engage in their normal recreational activities like hiking, bird watching, 

boating, and fishing. 913 F.2d 64, 71 (3d Cir. 1990).  

 However, Bonhomme has not made the same assertion. It is not clear from the record that 

should the pollution disappear, Bonhomme would raise the number of his hunting activities to 

their normal yearly amount. See Order at 6. As the district court took judicial notice, it may not 

necessarily be the quality of the water driving Bonhomme’s fear of using the marshland to hunt 

as it was for the other environmental plaintiffs in Powell Duffryn, Coal-Mac, or Cedar Point who 

decreased their boating, fishing, and swimming precisely because of their fears over the 

pollution’s effect on the water quality. Rather, the fact that PMI’s declining profits may be 

driving Bonhomme’s fear to use the marshland draws doubt into his claims of decreased 

recreational use of the marshland. As a result, it is unclear that Bonhomme’s recreational 

activities would actually be lessened or affected by the pollution at issue. 

B. Even if There Is Injury-in-Fact, Bonhomme Cannot Trace that Injury to the 
Pollution  

 
 Traceability of the injury to the pollution is established when the plaintiff can show that 

the defendant is discharging a pollutant that causes or contributes to the kinds of injuries alleged 

in the specific area of concern. Gaston Copper, 204 F.3d at 161; Powell Duffryn, 913 F.2d at 72. 

In PennEnvironment v. RRI Energy Northeast Management Company, traceability was 
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established when affidavits were submitted directly linking the discharge of pollutants to health 

risks for the fish and surrounding waterfowl. 744 F. Supp. 2d 466, 480 (W.D. Pa. 2010). The 

court found that the affidavits supported a finding that the discharged pollutants can cause the 

decrease in fishing and bird watching that the plaintiffs alleged. Id.; see also Cedar Point, 73 

F.3d at 558 (finding traceability where plaintiff put forth expert testimony that defendant’s 

discharge has harmful effects on water quality and marine life that would affect plaintiff’s 

canoeing activities); N.C. Shellfish Growers Ass’n, 278 F. Supp. 2d at 665 (finding traceability 

where plaintiffs presented evidence that defendant’s activities affect the waters). 

 Unlike the plaintiffs in PennEnvironment, Bonhomme has submitted no such affidavits or 

other evidence. See Order at 6. While Bonhomme has established the existence of arsenic in 

Ditch C-1, Reedy Creek, and Wildman Marsh, he has not submitted any evidence linking arsenic 

to his alleged injury, the decrease in hunting. He has not suggested that the existence of arsenic 

in the water would actually affect the health of the waterfowl in the surrounding marsh and thus 

affect his ability to continue hunting in the marsh. Specifically, he has not indicated that the 

detection of arsenic in three ducks would significantly affect his ability to hunt. Furthermore, 

there have been no changes in the flora and fauna surrounding the hunting lodge as a result of the 

arsenic. Order at 6. 

 What is important is that traceability be an inquiry into “whether the alleged injury can be 

traced to the defendant’s challenged conduct, rather than to that of some other actor not before 

the court.” Wis. Res. Prot. Council, Ctr. for Biological Diversity v. Flambeau Min. Co., 903 F. 

Supp. 2d 690, 706 (W.D. Wis. 2012), rev’d on other grounds, Wis. Res. Prot. Council v. 

Flambeau Min. Co., 727 F.3d 700 (7th Cir. 2013) (citing Ecological Rights Found. v. Pac. 

Lumber Co., 230 F.3d 1141, 1152 (9th Cir. 2000)). In Flambeau, it was important that the 
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defendant’s management of the mine was the sole reason for the discharge of the pollutants. Id. 

While Bonhomme claims that the arsenic affects the surrounding marsh, it is not clear that the 

discharge can be entirely linked to Maleau’s mining. No tests for arsenic have been conducted on 

Maleau’s property. Order at 6. Furthermore, as will be further explained in Part VI, Bonhomme 

himself is also adding arsenic to the area through the culvert on his property. Thus, Bonhomme 

cannot trace his injury specifically to the pollution at issue. 

 
III. NEITHER ROCK AND DIRT PILES NOR EROSION CHANNELS ARE POINT 
SOURCES 
 

The district court correctly held that the culvert, but not the rock and dirt piles, is a point 

source. The CWA prohibits discharge of any pollutant into a water of the United States from any 

point source without a permit. 33 U.S.C. § 1362 (2013). First, the rock and dirt piles on Maleau’s 

land are not point sources because they are not covered by the statutory definition of a point 

source nor intended to be included in the catch-all phrase. Second, erosion channels created by 

rainfall and gravity are not point sources because they are not man-made systems designed to 

collect or channel runoff. 33 U.S.C. § 1362(14); 40 C.F.R. § 122.2 (2013); see Cordiano v. 

Metacon Gun Club, Inc., 575 F.3d 199, 220–21 (2d Cir. 2009); United States v. Plaza Health 

Labs., Inc., 3 F.3d 643, 647–49 (2d Cir. 1993); United States v. Earth Sciences, Inc., 599 F.2d 

368, 373 (10th Cir. 1979). 

A. Rock and Dirt Piles Are Not Point Sources 

Dirt and rock piles are not point sources under the CWA because (1) Congress limits the 

meaning of point source; (2) the statutory definition of point source cannot be extended to cover 

dirt and rock piles; and (3) treating dirt and rock piles as point sources would be an 
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impermissible federal reach into state authority. 33 U.S.C. § 1362(14); see Cordiano, 575 F.3d at 

220–21; Earth Sciences, 599 F.2d at 373.  

1. Congress Drew a Conscious Distinction Between Point Sources and Non-Point 
Sources of Pollution to Create a Workable Standard 
 

Recognizing that the CWA could not address all water pollution, Congress consciously 

distinguished between point sources and non-point sources to create a workable standard.  In 

particular, Congress made the distinction with the understanding that discerning a single source 

of pollution is often unfeasible when erosion is caused by rainfall and that diffuse discharges can 

be reasonably treated only at point sources. See, e.g., Appalachian Power Co. v. Train, 545 F.2d 

1351, 1373 (4th Cir. 1976). In Appalachian Power, rainfall caused runoff from ash piles. Id. at 

1374. Noting that Congress drew a clear distinction and limited the Environmental Protection 

Agency (EPA) to regulate only point sources, the Court held an interpretation extending 

regulation to rainwater runoff was too broad. See id. at 1374; S. Rep. No. 92–414, at 98–99 

(1971); see also Cordiano, 575 F.3d at 219 (holding that although the definition of point sources 

has been read broadly, it “cannot be interpreted so broadly as to read the point source 

requirement out of the statute.”); Plaza Health Labs., 3 F.3d at 646 (finding that Congress 

included a limiting principle, which indicates that not every discharge is point source pollution); 

Earth Sciences, 599 F.2d at 373. As a result, the court in Appalachian Power held that the ash 

pile runoff was not a point source discharge. 545 F.2d at 1374. Like the ash piles in that case, 

rainwater caused diffuse runoff from dirt piles. Order at 5. As a result, an interpretation of point 

source that covers dirt piles would read also the point source requirement out of the statute. 

Therefore, the dirt piles are not point sources.  

2. The Statutory Definition of Point Source Does Not Specifically Enumerate Nor 
Can Be Extended to Include Dirt and Rock Piles 
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In interpreting a statute’s definition, the canon of ejusdem generis favors a narrow 

interpretation that “limits general terms which follow specific ones to matters similar to those 

specified.” Gooch v. United States, 297 U.S. 124, 128 (1936). In Cordiano, polluted runoff from 

an engineered earthen berm seeped into a wetland, a water of the United States. 575 F.3d at 202–

03. The court found that the CWA definition of point source lists physical structures such as a 

pipe, ditch, tunnel, conduit, or container, but not piles of rock or earth because they are outside of 

the scope of the statutory definition. See id. at 219; 33 U.S.C. §§ 1311(a), 1342, 1362(12) 

(2013); see also Ass’n to Protect Hammersley, Eld, & Totten Inlets v. Taylor Res., Inc., 299 F.3d 

1007, 1016 (9th Cir. 2002) (applying ejusdem generis to the CWA); Plaza Health Labs, 3 F.3d at 

646 (stating that words chosen in the statute purely “evoke images of physical structures … that 

systematically act as a means of conveying pollutants”). The court in Cordiano noted that the 

statute did not enumerate an earthen berm as point source and could not be read so broadly as to 

include it. 575 F.3d at 219. Therefore, the court held that the berm was not a point source. Id. at 

223–24; see also Sierra Club v. El Paso Gold Mines, 421 F.3d 1133, n.4 (10th Cir. 2005) 

(fractured rock was not a point source because discharge from it constituted dispersed activity 

not traceable to a single, identifiable conveyance as described in the statute). Like the berm in 

Cordiano, the rock and dirt piles on Maleau’s property are not in the itemized list of what 

constitutes a point source. The piles are not like culverts and are not of the same class of 

structures that systematically convey pollutants, which Congress contemplated as point sources. 

See Order at 5. Therefore, the rock and dirt piles are not point sources. 

3. Regulating Erosion Would Be an Impermissible Federal Overreach into the 
Domain of State Land Management Practices 
 

In splitting the regulatory responsibility on the basis of the point source/non-point source 

distinction, the CWA establishes a scheme of statutory federalism, wherein states retain authority 
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over local land use and best management practices. See S. Rep. No. 103-257, at 23 (1994). 

Federal regulation of diffuse non-point source pollution implies land use regulation and 

implementation of best land management practices, which have been held to be under the 

jurisdiction of state and local authorities under the model of “cooperative federalism.” See Or. 

Natural Desert Ass’n v. Dombeck, 172 F.3d 1092, 1096–97 (9th Cir. 1998), cert. denied, 528 

U.S. 964 (1999); see also Robin Kundis Craig, Local or National? The Increasing 

Federalization of Nonpoint Source Pollution Regulation, 15 J. Envtl. L. & Litig. 179, 182 (2000). 

Principles of federalism and statutory intent would be frustrated if ordinary dirt and rock piles 

from activities spanning mining, excavations, construction, and garden work could be regulated 

as point sources.  

B. Natural Erosion Channels Are Not Point Sources Because They Are Not Discrete 
Conveyances Made to Collect Runoff  
 
Simple erosion over a material surface absent some effort to (1) channel the runoff or (2) 

collect the water does not constitute a “discrete conveyance,” which constitute point sources. 40 

C.F.R. § 122.2; Cordiano, 575 F.3d at 221; Sierra Club v. Abston Const. Co., Inc., 620 F.2d 41, 

44–45 (5th Cir. 1980); Appalachian Power, 545 F.2d at 1373.  

1. Maleau Did Not Channel the Runoff from the Rock and Dirt Piles 

Erosion caused solely by gravity and rainfall and not by any human effort to change the 

surface of rock and dirt piles is not a “discrete conveyance” because the CWA does not convey 

federal jurisdiction over naturally occurring phenomena. See Appalachian Power, 545 F.2d at 

1373; Abston Const. Co., 620 F.2d at 44–45. In Abston, miners intentionally created “gullies and 

ditches running down the sides of steep spoil piles.” 620 F.2d at 46. Because the miners had 

altered the surface of the waste piles by digging in gullies to channel the water as part of a larger 

drainage system, the court held that these gullies were “discrete conveyances.” Id. at 45. 
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However, the Abston court distinguished from that “sediment flowing down the outer edges of 

the spoil piles,” which is not a point source discharge. See id. at 46; see also Cordiano, 575 F.3d 

at 221 (finding unchanneled surface water runoff was not point source discharge because 

“discharge of a pollutant” means the addition of pollutants into waters from surface runoff 

collected or channeled by man). Here, Maleau deposited rock and dirt piles on his property, but 

unlike the miners in Abston, he did not alter the surface of the piles. Order at 5. Instead, 

rainwater was simply flowing down the outer edges of the piles without his doing. Order at 5. 

Therefore, Maleau did not channel the runoff.  

2. Maleau Did Not Attempt to Collect or Impede the Water Flow 

Runoff can become point source discharge only if it is collected or its flow is impeded by 

human action; this rule exists because federal regulation of diffuse seepage is an unworkable 

standard. 40 C.F.R. § 122.2; see, e.g., Greater Yellowstone Coal. v. Lewis, 628 F.3d 1143, 1153 

(9th Cir. 2010). In Greater Yellowstone Coalition, miners collected water in a storm water 

system, which the court found to be “exactly the type of collection or channeling contemplated 

by the CWA.” 628 F.3d at 1152–53. The same mining operation involved pits with waste rock 

material. Id. at 1153. The court held that those rock material pits were not point sources because 

there was no containment of water. See id. Here, Maleau did not create any pool or similar 

impoundment to collect runoff, nor were such pools created inadvertently. Order at 5. Instead, 

rainwater was seeping through waste rock without confinement or impoundment. Order at 5. 

Therefore, Maleau did not collect the runoff.  

In summary, because Maleau neither collected not channeled runoff from the piles, it was 

not point source discharge subject to CWA jurisdiction. Therefore, neither the rock and dirt piles 
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nor the erosion channels are point sources and the district court did not err in granting the motion 

to dismiss on that issue. 

 

IV. REEDY CREEK IS A WATER OF THE UNITED STATES 

 The district court correctly held that Reedy Creek is a “water of the United States.” 

“Waters of the United States” include “[a]ll waters which are currently used, were used in the 

past, or may be susceptible to use in interstate or foreign commerce.” 40 C.F.R. § 122.2; see also 

33 U.S.C. § 1362(7) (2013). First, Reedy Creek is a water of the United States because it is a 

water used in interstate commerce. U.S. Const. art. I, § 8, cl. 3; 40 C.F.R. § 230.3(s) (2013); 

United States v. Lopez, 514 U.S. 549, 558–59 (1995); United States v. Riverside Bayview Homes, 

474 U.S. 121, 133 (1985). Second, Reedy Creek is a water of the United States because it is a 

tributary of Wildman Marsh, which is a water of the United States. Rapanos v. United States, 

547 U.S. 715, 731, 767 (2006). 

A. Reedy Creek Is a Water of the United States as a Water Used in Interstate 
Commerce  

 
 Even after the dismissal of the migratory bird rule, the commerce clause grants Congress 

authority over (1) the use of the channels of interstate commerce, (2) instrumentalities of 

interstate commerce, and (3) activities with a substantial relation to interstate commerce. U.S. 

Const. art. I, sec. 8, cl. 3; Lopez, 514 U.S. at 558–59; Solid Waste Agency of N. Cook Cnty. v. 

U.S. Army Corps of Eng’rs, 531 U.S. 159, 173 (2001) [hereinafter SWANCC]; United States v. 

Deaton, 332 F.3d 698, 706 (4th Cir. 2003) (holding that SWANCC did not dismiss the 

fundamental standard that Congress may regulate any of the three categories of interstate 

commerce, provided that, with regard to the third category, the activities are economic in nature). 
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  1. Reedy Creek Is a Channel of Interstate Commerce 

 The power to regulate channels of interstate commerce allows Congress to make laws 

that protect the flow of commerce. Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 

257 (1964). The Court held that Congress may bar racial discrimination in motels alongside 

interstate roads because this discrimination had a disruptive effect on commercial intercourse. Id. 

Similar to the motels in Heart of Atlanta, Reedy Creek has an effect on commercial interstate 

intercourse. The pollution of Reedy Creek impacts the availability of clean water at Bounty 

Plaza, a rest area along Interstate 250, and thus disrupts commercial interstate activity. Order at 

5, 9. Therefore, water supply for interstate commerce is properly regulated by the CWA.  

2. Reedy Creek Is an Instrumentality of Interstate Commerce  

 Under the second prong of Lopez, Congress may regulate instrumentalities of interstate 

commerce, including persons and things in interstate commerce, even if they may come only 

from intrastate activities. 514 U.S. at 558. In Houston, E. & W.T.R. Co. v. United States, the 

court held that Congress properly regulated carrier rates under the commerce clause because 

carriers were instrumentalities of commerce. 234 U.S. 342, 342 (1914). Here, water is an 

instrument of commerce for interstate travelers.  

3. Reedy Creek Substantially Affects Interstate Commerce  

 Because of the interstate nature of water pollution, a body of water substantially affects 

interstate commerce, even when it is not capable of bearing interstate navigation, when it is used 

for economic purposes by interstate travelers and for irrigating crops sold in interstate commerce. 

40 C.F.R. § 122.2; Lopez, 514 U.S. at 558–59; Riverside Bayview Homes, 474 U.S. at 133; 

Wickard v. Filburn, 317 U.S. 111, 125 (1942); State of Utah By & Through Div. of Parks & 

Recreation v. Marsh, 740 F.2d 799, 800–01 (10th Cir. 1984). In Marsh, the court held that 
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because the water from a lake was used for recreation and the irrigation of crops sold to other 

states, it was used to sustain and foster interstate commerce. 740 F.2d at 801, 803; see also Earth 

Sciences, 599 F.2d at 374–75  (stream used for recreation and agricultural irrigation is water of 

the United States because of its use in interstate commerce). Like the lake in Marsh, interstate 

travelers at Bounty Plaza used the water from Reedy Creek. Order at 5. In addition, farmers use 

the water from the creek to irrigate the crops they sell in interstate commerce. Order at 5. Hence, 

Reedy Creek substantially affects interstate commerce.  

 In summary, Reedy Creek is used in interstate commerce and thus is a water of the 

United States as authorized under the commerce clause.  

B. Reedy Creek Is a Water of the United States Because It Is a Tributary of 
Wildman Marsh, Which Is a Water of the United States 

 
In the alternative, Reedy Creek is a water of the United States because (1) Wildman 

Marsh is a water of the United States and (2) Reedy Creek is its tributary. See 40 C.F.R. § 

230.3(s); Rapanos, 547 U.S. at 731–32, 767; Friends of Santa Fe Cnty. v. LAC Minerals, Inc., 

892 F. Supp. 1333, 1355 (D.N.M. 1995); Colvin v. United States, 181 F. Supp. 2d 1050, 1056 

(C.D. Cal. 2001); Webster‘s New International Dictionary 1565 (3d ed. 1981).  

1. Wildman Marsh Is a Water of the United States 

 Wildman Marsh is a water of the United States because (a) it is used in interstate 

commerce and (b) the water is owned by the United States. 40 C.F.R. § 230.3(s); Rapanos, 547 

U.S. at 731–32, 735; Colvin, 181 F. Supp. 2d at 1056; Webster‘s New International Dictionary 

1565 (3d ed. 1981).  

a. Wildman Marsh Is Used in Interstate Commerce 

 When a body of water is frequented by interstate visitors for recreational activities, it is 

used in interstate commerce even if the water is located in one state. See 33 C.F.R. § 328.3(a) 
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(2013); 40 C.F.R. § 232.2 (2013); Colvin, 181 F. Supp. 2d at 1056. The EPA defines that waters 

of the United States as “waters such as intrastate … wetlands … [w]hich are or could be used by 

interstate or foreign travelers for recreational or other purposes.” 40 C.F.R. § 232.2; see Colvin, 

181 F. Supp. 2d at 1056. In Colvin, a lake wholly located in one state was used by migratory 

birds and foreign visitors for recreational purposes. 181 F. Supp. 2d at 1056. The court, noting 

that SWANCC merely invalidated the migratory bird rule but left other avenues for federal 

jurisdiction under the CWA intact, held that the lake was a water of the United States. Colvin, 

181 F. Supp. 2d at 1055–56; see also Headwaters, Inc. v. Talent Irrigation Dist., 243 F.3d 526, 

533 (9th Cir. 2001). Here, the Wildman Marsh is used by foreign visitors, including the foreign 

national Bonhomme, for recreational purposes. Order at 6, 8. Therefore, Wildman Marsh is a 

water of the United States.  

b. Water in Wildman Marsh Is by Definition a Water of the United States  
 

 Under the plain meaning of the CWA, water on a federally owned and managed property 

is owned by the United States and under federal jurisdiction, because federal agencies are 

required to comply with CWA provisions. The preposition “of” is used to “indicate belonging or 

a possessive relationship.” Webster‘s New International Dictionary 1565 (3d ed. 1981). The 

plain meaning of “waters of the United States” refers to those waters that belong to the United 

States. Waters on federal property, therefore, are by definition “waters of the United States.” 

This aligns with the statutory requirement that each federal department and agency having 

jurisdiction over any property or facility is subject to water pollution control. 33 U.S.C. § 1323 

(2013). It would contradict the CWA’s purpose of maintaining the water quality if federal 

agencies had no jurisdiction under the Act to ensure compliance on federal properties. See 33 

U.S.C. § 1251 (2013). Therefore, the plain meaning of the statute implies federal jurisdiction 
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over waters on federally owned property. In this case, Wildman Marsh is a federally owned 

wildlife refuge. Order at 6. Therefore, Wildman Marsh is a water of the United States.  

  2. Reedy Creek Is a Tributary to Wildman Marsh 

 Reedy Creek is tributary to Wildman Marsh under both (a) the significant nexus test and 

(b) the plurality’s opinion in Rapanos. See Rapanos, 547 U.S. at 731–32, 735, 767. The court in 

Rapanos produced a plurality opinion written by Justice Scalia, a dissent by Justice Stevens, and 

a concurrence by Justice Kennedy. Id. at 718, 758, 759, 811. The holding of a fragmented court 

such as this may be viewed as the position taken by those Justices who concurred in the 

judgments on the narrowest grounds. Marks v. United States, 430 U.S. 188, 193 (1977). 

Accordingly, several circuits have held Justice Kennedy’s concurrence to be controlling. See 

United States v. Gerke Excavating, Inc., 464 F.3d 723, 724–25 (7th Cir. 2006) (stating that 

Kennedy’s concurrence is narrower “so far as reining in federal authority is concerned than the 

plurality’s in most cases,” hence making it controlling); N. Cal. River Watch v. City of 

Healdsburg, 496 F.3d 993, 999–1000 (9th Cir. 2007); United States v. Robison, 505 F.3d 1208, 

1219–22 (11th Cir. 2007). Other circuits have concluded that CWA jurisdiction is proper when 

either the plurality’s test or Justice Kennedy’s standard is met. See, e.g., United States v. 

Johnson, 467 F.3d 56, 66 (1st Cir. 2006). The EPA issued guidelines, which should receive 

Chevron deference, under which jurisdiction can be established using either test. See U.S. 

Environmental Protection Agency & U.S. Army Corps of Eng’rs, Clean Water Act Jurisdiction 

Following the U.S. Supreme Court’s Decision in Rapanos v. United States & Carabell v. United 

States 1 (2007); see generally Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 

837, 838 (1984). Under either test, Reedy Creek would be a water of the United States. 
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a. A Significant Nexus Exists Between Reedy Creek and Wildman Marsh 

 A significant nexus exists when one water has an effect on the chemical, physical, or 

biological integrity of a navigable water. Rapanos, 547 U.S. at 767 (Kennedy, J., concurring); N. 

Cal. River Watch, 496 F.3d at 1000. In Northern California River Watch, water seeped from a 

pond through an aquifer into a river. 496 F.3d at 994. The court held this was a hydrological 

connection and thus a significant nexus between the pond and the river existed. Id. at 1002–03. 

Even better than the water in that case, Reedy Creek runs directly into the Wildman Marsh and 

any water from it flows into the marsh, which has no outlet. Order at 5. Therefore, a significant 

nexus exists between Reedy Creek and the Marsh.  

b. Reedy Creek Is a Relatively Permanent Water with a Continuous 
Surface Connection to a Water of the United States 
 

 A relatively permanent water, which has a continuous surface connection to a water of 

the United States in its own right, is also a water of the United States. Rapanos, 547 U.S. at 739; 

United States v. Lucas, 516 F.3d 316, 326–27 (5th Cir. 2008). In Lucas, the court found that 

there was a permanent continuous band of wetlands and creeks that formed tributaries visible 

from an aerial view to a water of the United States. 516 F.3d 316, 326–27. Similarly, Reedy 

Creek flows year-round directly into the Wildman Marsh, which is a water of the United States. 

See Order at 5. Therefore, Reedy Creek is a relatively permanent water with a continuous surface 

connection to a water of the United States.  

 

V. DITCH C-1 IS A WATER OF THE UNITED STATES 

 As a tributary of Reedy Creek, which is a water of the United States, Ditch C-1 is a water 

of the United States under either the plurality opinion or the concurring opinion articulated in 

Rapanos.  
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 A. Ditch C-1 Is a Water of the United States Under the Rapanos Plurality  

 Ditch C-1 is a water of the United States under Scalia’s approach in Rapanos because it is 

a relatively permanent body of water with a continuous surface connection to a body of water 

that is a water of the United States in its own right. See Rapanos, 547 U.S. at 739; Lucas, 516 

F.3d at 326–27. In Rapanos, Scalia held that “relatively permanent” waters did not necessarily 

exclude bodies of water that “dry up in extraordinary circumstances, such as drought” or 

“seasonal rivers, which contain continuous flow during months of the year but no flow during 

dry months—such as the 290-day, continuously flowing stream.” 547 U.S. at 732 n.5. The EPA 

has interpreted this to exert jurisdiction over “relatively permanent” waters that “typically (e.g., 

except due to drought) flow year round or waters that have a continuous flow at least seasonally 

(e.g., typically three months)” but not waters that “flow only in response to precipitation.” U.S. 

Environmental Protection Agency & U.S. Army Corps of Eng’rs, Clean Water Act Jurisdiction 

Following the U.S. Supreme Court’s Decision in Rapanos v. United States & Carabell v. United 

States 1, 6–7 (2007). In addition, ditches have also been considered waters of the United States 

when they were part of a tributary system that eventually flowed into a traditionally navigable 

water. Riverside Bayview Homes, Inc., 474 U.S. at 134, cited in United States v. Rapanos, 547 

U.S. 715, 742 (2006); Stillwater of Crown Point Homeowner’s Ass’n, Inc. v. Kovich, 820 F. 

Supp. 2d 859, 899 (N.D. Ind. 2011). 

Ditch C-1 is such a relatively permanent body of water that flows into a traditionally 

navigable water under Rapanos. Ditch C-1 contains running water throughout the year except for 

seasonal periods of drought that do not last more than three months. Order at 5. Furthermore, 

Ditch C-1’s flow of water is not only in response to precipitation. Rather, the water in Ditch C-1 

is derived primarily from draining groundwater from the saturated soil. Order at 5. There is only 



 27 

some rainwater runoff after rain events. Order at 5. Lastly, Ditch C-1 eventually flows into both 

Reedy Creek and Wildman Marsh, both of which are waters of the United States as explained in 

Part IV. See Order at 5. 

While Scalia in dicta notes that ditches may be point sources and cannot also be at the 

same time “navigable waters,” Rapanos, 547 U.S. at 743, that concern is not determinative here. 

Ditch C-1 can still be a water of the United States under Dague v. City of Burlington because the 

point source discharging the pollutants is the culvert. See 935 F.2d 1343, 1354–55 (2d Cir. 

1991), rev’d on other grounds, 505 U.S. 557 (1992). Culverts are widely recognized point 

sources and may be placed between two navigable waters. Id. In Dague, a culvert that was 

situated between two navigable waters, a pond and a wetland, was the point source because it 

was the conveyance that was discharging pollutants into a water of the United States. Id. Just like 

in Dague, the culvert at issue here is also the point source. Even if the culvert is situated between 

two navigable waters, Ditch C-1 and Wildman Marsh, the culvert is still the conveyance by 

which the arsenic flows into the wetland. As a result, because the culvert is the point source here 

and not Ditch C-1, Scalia’s distinctions between navigable waters and point sources do not 

surface here.  

Therefore, because Ditch C-1 is a relatively permanent body of water with a continuous 

surface connection to Reedy Creek, it is a water of the United States for purposes of CWA 

jurisdiction.  

 B. Ditch C-1 Is a Water of the United States Under the Kennedy Concurrence 

Ditch C-1 is a water of the United States because it has a significant nexus to Reedy 

Creek, a traditional navigable water. See Rapanos, 547 U.S. at 759 (Kennedy, J., concurring). 

According to Justice Kennedy’s concurrence, the required nexus must be interpreted with the 
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goals of the CWA to “restore and maintain” the quality of the nation’s waters, allowing a much 

broader interpretation of “navigable waters” than Scalia proposes. See id. at 777–80. Under this 

interpretation, several factors are considered in determining the nexus including volume, 

duration, frequency of flow, proximity to the traditional navigable water, size of the watershed, 

and potential tributaries to carry pollutants to traditional navigable waters. See id. at 781; U.S. 

Environmental Protection Agency & U.S. Army Corps of Eng’rs, Clean Water Act Jurisdiction 

Following the U.S. Supreme Court’s Decision in Rapanos v. United States & Carabell v. United 

States 1, 8 (2007). Under this significant nexus test, ditches can be waters of the United States 

when they are a part of a tributary system that eventually flows into a traditional navigable water. 

Rapanos, 547 U.S. at 781–82; Deaton, 332 F.3d at 712. 

 In Haniszewski v. Cadby, the ditch was considered a water of the United States even 

though it was built by the town that had an easement on it because it had a seasonable flow of 

water that flowed into a creek, through a culvert, and into a river. 03-CV-0812 SR, 2009 WL 

3165723, at *7–8 (W.D.N.Y. Sept. 29, 2009). Other ditches were considered waters of the 

United States when the water that flowed through them eventually arrived in a navigable water, 

albeit its flow first through several non-navigable waters. See Deaton, 332 F.3d at 712; N.C. 

Shellfish Growers Ass’n, 278 F. Supp. 2d at 663–64; Ohio Valley Envtl. Coal. v. Bulen, 315 F. 

Supp. 2d 821, 824 (S.D.W. Va. 2004). When ditches were not considered waters of the United 

States, it was for lack of a relatively permanent flow. For instance, the ditch in Deerfield 

Plantation Phase II-B Property Owners Association, Inc. v. U.S. Army Corps of Engineers was 

not a navigable water because of its low volume, duration, and frequency of water as determined 

by the Army Corps of Engineers. 801 F. Supp. 2d 446, 464–65 (D.S.C. 2011). Similarly, in 

Stepniak v. United Materials, LLC, the ditch was not a water of the United States when it was 
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excavated wholly in and draining uplands and did not carry a relatively permanent flow. 03-CV-

569A, 2009 WL 3077888, at *4–5 (W.D.N.Y. Sept. 24, 2009). 

Unlike the ditch in Deerfield Plantation, Ditch C-1 has a relatively permanent flow as 

explained in Part A of this Section. Furthermore, Ditch C-1 is also not draining uplands like the 

ditch in Stepniak. See Order at 5. While Ditch C-1 was built to drain the land for agricultural 

purposes in a way like Stepniak, Ditch C-1 is still a water of the United States when considering 

the purpose underlying Justice Kennedy’s significant nexus test. Justice Kennedy’s significant 

nexus text focuses on the CWA’s goal to “maintain and restore” the “chemical, physical, and 

biological integrity of the Nation’s waters.” Rapanos, 547 U.S. at 779. Despite its original 

purposes and construction, Ditch C-1 is part of a tributary system that flows into other waters of 

the United States, allowing it to have significant effects on the nation’s waters. Just like the ditch 

in Haniszewski, Ditch C-1 eventually flows into both Reedy Creek and Wildman Marsh thus 

creating a “significant nexus” to those navigable waters. The fact that it flows through a culvert 

first before reaching these navigable waters does not diminish the significant nexus, similar to 

the ditches in Deaton and North Carolina Shellfish Growers Association. In the end, because of 

this significant nexus, Ditch C-1 is part of a tributary system of both Reedy Creek and Wildman 

Marsh and thus a water of the United States under CWA jurisdiction.  

 
VI. BECAUSE BONHOMME’S CULVERT DISCHARGES ARSENIC INTO REEDY 
CREEK, BONHOMME IS IN VIOLATION OF THE CWA 
 

Bonhomme should be held liable for discharging arsenic into Reedy Creek even if 

Maleau is the but-for cause of the pollution. The CWA prohibits the discharge of pollutants 

through point sources into national waterways without a permit. 33 U.S.C. § 1311(a). 

Bonhomme’s culvert is a point source under the CWA. See 33 U.S.C. § 1362(14) (listing “any 
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pipe, ditch, channel, tunnel, [and] conduit” as illustrations of point sources); see also Dague, 935 

F.2d at 1354 (categorizing a culvert as a point source). Furthermore, incentivizing Bonhomme to 

take action to keep Reedy Creek clean comports with the purpose of the CWA as intended by 

Congress. Therefore, this Court should affirm the district court’s finding that Bonhomme is in 

violation of the CWA.   

A. Bonhomme Is Liable Under the Letter of the CWA 

A person is liable under section 301(a) of the CWA for discharge of pollutants through a 

point source under his or her control or ownership, even if another person is the but-for cause of 

the pollution. As section 301(a) indicates, “the discharge of any pollutant by any person shall be 

unlawful.” 33 U.S.C. § 1311(a) (emphasis added), where discharge means the addition of 

pollutants from a point source. 33 U.S.C. § 1362(12). Thus, the mere fact that pollutants are 

being added through a point source satisfies the CWA’s requirements as it does not mention 

causation or intention. See Earth Sciences Inc., 599 F.2d at 374 (noting that the CWA imposes 

strict liability). By defining discharge in terms of a point source, the CWA turns the inquiry away 

from the cause of the pollution, reorienting it on the mechanism that transports pollution to the 

water. See El Paso Gold Mines, 421 F.3d at 1145 (“The introduction of ‘point source’ into the 

statutory scheme to define ‘discharge’ . . . can only mean that we look to whether the point 

source is actively adding pollutants to navigable waters.”) (emphasis added). Moreover, the 

Supreme Court has held that point sources, which convey polluted water without adding more 

pollutants (like Bonhomme’s culvert), are covered by the CWA. See S. Fla. Mgmt. Dist. v. 

Miccosukee Tribe of Indians, 541 U.S. 95, 105 (2004) (Scalia, J., concurring) (noting that the 

definition of point sources “includes within its reach point sources that do not themselves 

generate pollutants”). Bonhomme is also liable for his discharge under the unitary waters theory 
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because under that theory “[a]n addition occurs . . . only when pollutants first enter navigable 

waters from a point source.” Friends of Everglades v. S. Fla. Water Mgmt. Dist., 570 F.3d 1210, 

1217 (11th Cir. 2009); see also 40 C.F.R. § 122.3(i) (2013) (codifying unitary water theory for 

purposes of the CWA). Because Bonhomme’s culvert is a point source discharging pollutants 

into navigable waters without a permit, the district court was correct in finding that Bonhomme 

is in violation of the CWA and, therefore, this Court should affirm.  

B. Finding Bonhomme Liable for His Discharge of Pollutants Comports with the 
Congressional Purpose of the CWA 
 
In addition to correctly basing its ruling on the language of the CWA, the district court’s 

finding that Bonhomme was liable for discharging arsenic through his culvert comports with the 

purpose of the CWA. Congress, faced with the failure of the 1948 Federal Water Pollution 

Control Act of 1948 in safeguarding the nation’s water quality, amended that act by passing the 

CWA. See S. Rep. No 92-414, at 5, 8 (1971) (noting only one prosecution under CWA’s 

predecessor between 1948 and 1971). The key difference between the CWA and its predecessors 

is the CWA’s focus on regulating the locations at which pollution enters the nation’s waters, 

making the target of regulations point sources instead of water quality directly. See Student 

Public Interest Grp. of N.J., 615 F. Supp. at 1430. Congress’s focus upon point sources reflects a 

policy decision to protect the nation’s water quality indirectly, by controlling the methods of 

pollution instead of directly regulating water quality. Congress chose to impose strict liability on 

owners or operators of point sources who do not qualify for a permit under the CWA in order to 

shift the responsibility for pollution onto point source owners who are most able to prevent 

contamination in the first place. See Ward v. Coleman, 423 F. Supp. 1352, 1357 (W.D. Okla. 

1976), rev’d, 598 F.2d 1187 (10th Cir. 1979), rev’d sub nom. United States v. Ward, 448 U.S. 

242 (1980) (“In the [CWA], Congress has chosen to shift the cost of damage done to the 
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environment from the public to the owner or operator of [the point source].”). Here, 

Bonhomme’s culvert is clearly a point source, and functions as a chokepoint which the waters of 

Reedy Creek must run through before emptying into the marsh. See Order at 6. Bonhomme is 

therefore in the best position to monitor the quality of the water as it runs through his culvert. 

Indeed, he is required by CWA to monitor the quality of the water as the owner of the culvert. 

See 33 U.S.C. § 1318(a) (2013) (requiring owner of a point source to establish and maintain 

records and perform other monitoring duties). Because of his unique position, it is more efficient 

to incentivize Bonhomme with the threat of liability should he neglect to do his part in making 

sure the waters of the nation remain free of pollutants.  

Therefore, the district court complied with both the letter and the spirit of the CWA in 

finding Bonhomme liable under the CWA for operating a point source that discharged pollutants 

into navigable waters, and this court should affirm the district court’s finding.  

 

CONCLUSION 

Bonhomme has no authority to sue under the CWA because he is neither the real party in 

interest nor a citizen under the CWA. However, even if he could sue, the district court correctly 

held that Bonhomme’s culvert, not the rock and dirt piles on Maleau’s property, is the point 

source through which arsenic is discharged into Ditch C-1 and Reedy Creek. Both Reedy Creek 

and Ditch C-1 are waters of the United States because they are used in interstate commerce or 

tributaries to such waters used in interstate commerce and therefore subject to regulation under 

the CWA. Finally, Bonhomme is himself in violation of the CWA by owning a culvert that is 

discharging arsenic into Reedy Creek.  
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 For these reasons, this Court should affirm the lower court’s dismissal of Bonhomme’s 

action against Maleau. This Court should also affirm the lower court’s denial of Bonhomme’s 

motion to dismiss Progress’s cause of action. 

 

Dated: November 25, 2013 

         Respectfully Submitted,  

       ______________________ 

       

   

 


