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Jurisdictional Statement 
 

This case involves an appeal from a judgment of the United States District Court 

for the District of Progress. Federal district courts have original jurisdiction over any civil 

action arising under the laws of the United States, including the Clean Water Act 

(“CWA”), 33 U.S.C. §§ 1331 (1980). This Court has jurisdiction under 28 U.S.C. § 1291 

(2006) to hear all timely appeals from district courts within the Twelfth Circuit. 

 
 

Statement of Issues 
 
I. Whether the Real Party in Interest requirement of FRCP 17(a) bars Bonhomme from 
bringing this suit against Shifty Maleau for alleged violations of CWA § 301(a) 
 
II. Whether the CWA § 505’s Citizens Suit provision precludes foreign nationals such as 
Bonhomme from bringing enforcement action 
 
III. Whether a “point source” under CWA § 502(14) excludes mining waste piles 
 
IV. Whether Ditch C-1 is a navigable water under CWA § 502(7). 
 
V. Whether the Reedy Creek is a navigable water under CWA § 502(7).  
 
VI. Whether Bonhomme violated the CWA by adding arsenic to Reedy Creek through 
the culvert on his property 
 
 
 

Statement of the Case 
  
 After proper notice, Jacques Bonhomme (“Bonhomme”) sued Shifty Maleau 

(“Maleau”) for violating the Clean Water Act (“the CWA” or “the Act”), 33 U.S.C. §§ 

1251-1387 (2012), under the jurisdiction of the citizen suit provision, CWA § 505, 33 

U.S.C. § 1365. R. at 4.  

Bonhomme alleged that Maleau had piled materials from his gold mining 

activities, termed “overburden,” adjacent to Ditch C-1 (“the Ditch”) in Jefferson County 
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in the State of Progress (“Progress”). Id. Bonhomme alleged that Maleau arranged the 

piles in a configuration that resulted in storm-water runoff eroding channels, resulting in 

it flowing into the Ditch. Id. Bonhomme alleged that the rainwater runoff added arsenic 

to the Ditch through those channels. Id. at 5. Bonhomme further alleged that the Ditch 

carries the arsenic through a culvert under his farm road to discharge into the Reedy 

Creek (“the Creek”), an interstate navigable water. Id. at 5. Bonhomme argued that the 

Ditch was a navigable water under EPA regulations because it is a tributary of the Creek. 

Id. at 5.  

After proper notice, Progress filed a citizen suit against Bonhomme, alleging that 

he violated the CWA by discharging arsenic from his culvert into the Creek. Id. Maleau 

intervened as a matter of right in Progress’s action against Bonhomme under the CWA § 

505(b)(1)(B). Progress and Maleau moved to consolidate their case with no objection 

from Bonhomme. Id. The Court granted the motion, and subsequently Bonhomme and 

Maleau filed motions to dismiss. Id.  

On July 23, 2012, the District Court for the District of Progress held that: (1) 

Bonhomme was not a real party in interest under Rule 17(a) of the Federal Rule of Civil 

Procedure; (2) that Bonhomme, as a French national, is not entitled to maintain a citizens 

suit under the CWA § 505; (3) that Maleau’s mining waste piles are not point sources; (4) 

that Ditch C-1 is not a navigable water and (5) that Reedy Creek is a navigable water; and 

(6) that Bonhomme violated the CWA by adding arsenic to the Reedy Creek through the 

culvert on his property. Id. at 7-10. The Court dismissed the suit under Rule 12(b)(6).  
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Following the issuance of the District Court order, Bonhomme, Maleau, and the 

State all filed a Notice of Appeal. R. at 1. This Twelfth Circuit Court of Appeals granted 

review of the District Court’s decision on September 14th, 2013.  

 
 

Statement of the Facts 
 
 Precious Minerals International, Inc. (“PMI”) is struggling to keep up with its 

competitors, especially his largest local competitor in Progress, Shifty Maleau. This 

matter arises out of a desperate attempt by PMI to level the playing field by bringing a 

CWA citizens suit against Maleau, alleging violations for which PMI’s President was 

directly responsible for.  

The Parties 
 

Shifty Maleau operates a “gold-mining and extraction” operation adjacent to the 

Buena Vista River in Progress. R. at 5. Overburden and slag from the mining location is 

trucked to Maleau’s property in Lincoln County and places it in pile adjacent to Ditch C-

1, located in Jefferson County, Progress (the two counties are adjacent to each other). Id. 

Maleau’s mining operation is one of the largest employers in Progress. Id. at 6.  

Bonhomme is President, board member, and 3% shareholder of Precious 

Minerals, International. Id. at 6-8. He is also a French national and not a citizen of these 

United States. Id. at 8. He is the owner of property that fronts part of the Wildman Marsh, 

a wetlands located in Progress. Id. at 6.The property has a large hunting lodge that sits on 

the edge of the marsh. Bonhomme does not live on the property. Id. By his own 

admission, he has primarily used it to host hunting parties for business clients and 

associates for his corporation, PMI. Id. at 8.  
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The Places 
 
 Ditch C-1 is a drainage ditch dug into saturated soils to drain them from 

agricultural use. Id. at 5. It was constructed in 1913, and all properties in which it flows 

through have restrictive covenants requiring the Ditch be maintained. Id. All the 

properties that the Ditch runs through are in Progress. Id.  

The Ditch contains running water except during annual droughts that can last up 

to three months. Id. The water in the Ditch is derived mainly from the draining 

groundwater, with some storm-water runoff after rainy weather. Id. From Maleau’s 

property line, the Ditch runs three miles through several agricultural properties before it 

discharges into Reedy Creek through a culvert underneath a farm road on Bonhomme’s 

property. Id. at 5. When it rains, water runoff flows down from Maleau’s mining piles 

and into the channels created by the erosion from the piles into the Ditch. Id. at 6. 

 Reedy Creek is fifty miles long, stretching from the heart of the State of New 

Union into Progress. Id. at 5. The Creek flows into Progress for several miles before 

ending in Wildman Marsh. Id.  The Wildman Marsh is “an extensive wetlands and a stop 

over essential” for migrating birds. Id. at 5-6. A substantial portion of the Wetlands is 

contained within the Wildman National Wildlife Refuge, a refuge that is owned and 

maintained by the United States Fish and Wildlife Service. Id. at 6.  

It is also a major destination for interstate hunting. The Wildman Marsh’s hunting 

activity adds $25 million dollars to the local economy each year. Id. Additionally, 

farmers in both states use the Creek for agricultural purposes, often irrigation. Id. The 

farmers sell their goods in nationwide. Id. The interstate creek also serves as a water 

supply to Bounty Plaza, an 1-250 service area located in New Union. Id. at 5. 



	   5	  

 
The “Cause” of Action 
 
 Bonhomme tested the water in the Ditch and the Creek both upstream and 

downstream from Maleau’s property. Id. at 6. In the Ditch, Bonhomme found no arsenic 

present upstream of Maleau’s property, while finding high concentrations of it just 

downstream of the property. Id. As it flows toward Reedy Creek, Bonhomme found the 

concentration of arsenic decreases in proportion to the increasing flow in the Ditch. Id. In 

testing the Creek, arsenic is undetectable upstream from the discharge of the Ditch. Id. 

However, just below the discharge of the Ditch, arsenic is present in significant 

concentrations. Id. Arsenic is also detectable in small concentrations across the Wildman 

Marsh. Id. None of the samples were taken from Maleau’s property. Id. Arsenic is 

commonly associated with gold mining and extraction and it is a well-known poison. Id.  

Bonhomme alleges that arsenic fouls the waters of the Reedy Creek, Wildman 

Marsh, and harms the wildlife residing in or visiting the marsh, and he has had to 

decrease the amount of hunting trips he takes his clients on from eight annually to two. 

Id. However, that decrease in hunting trips also mirrors the economic decline of the 

general economy and Bonhomme’s company, PMI. Id.  

Progress, acting in its prosecutorial discretion, filed a suit against Bonhomme to 

protect both its waters and one of its largest employers, Maleau, from a misguided CWA 

suit brought by Bonhomme on behalf of PMI. Id. PMI, operator of five gold mines 

nationwide and victim of a slumping economy, has seen it fit to take to the courts to try to 

compete with Maleau. Id.  
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Standard of Review 

 
This case involves an appeal from the District Court’s grant of motion to dismiss. 

A Rule 12(b)(6) dismissal is predicated on the plaintiff’s failure to “state a claim upon 

which relief can be granted.” Fed. R. Civ. P. 12(b)(6). Therefore, before this court are 

questions of law and should be reviewed de novo. Phillips v. Cnty. of Allegheny, 515 F.3d 

224, 230 (3d Cir. 2008).  

 
 

Summary of the Argument 
 

A “real party in interest” is the persons or entities, who, by substantive law or 

injury, have “the right sought to be enforced.” In this case, it is Jacques Bonhomme’s 

company, PMI, which is the real party in interest because they are the entity that is 

directly and personally connected to the outcome of the litigation and have suffered the 

injury that would be redressed by a favorable outcome. 

The CWA § 505 is the “citizen suit” provision, which authorizes “any citizen” to 

maintain suit against violators of the CWA. Although Congress provided a statutory 

definition of “citizen,” it did not include in any mention of foreign national or entity. 

Interpreting the meaning of citizen, both in its Congressional and plain usage, it is clear 

that the term has limiting purpose as Congress could have chosen any number of words to 

define the enforcement statute. Excluding foreign nationals from bringing a citizens suit 

would not bring about the kind of incongruent results that courts take notice of when 

interpreting terms of statutes. The citizens suit provision, limited to those included in the 

definition by Congress, “citizen” meaning a “person having an interest, and “person” 

including “individual, corporation, partnership, association, State, municipality, 
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commission,” includes plenty of avenues in which concerned citizens may sue to compel 

enforcement. 

As a tributary of Reedy Creek, which is a navigable water, Ditch C-1 is a water of 

the United States. The inclusion of the term “ditch” within the definition of “point 

source” under the CWA§ 1362(14), does not preclude any ditch from being a “navigable 

water” in all circumstances. EPA regulations define“ waters of the United States” as 

including tributaries to navigable waters. “Waters of the United States” includes 

tributaries of interstate waters and ditches can be tributaries of navigable waters when 

there is a nexus between the ditch and the navigable water. Reedy Creek is a water of the 

United States because it is used in interstate commerce.  

Maleau’s gold mining waste piles are not “point sources” under the CWA § 502(14). 

Mining activities resulting in runoff are considered nonpoint sources. To be a point 

source, the source must convey the pollutants to navigable waters. Conveyance by a point 

source requires that pollution be “collected or channeled by man.”  

Bonhomme violated the CWA by adding arsenic to Reedy Creek through the Culvert 

on his property. A point source does not need to add pollutants to navigable waters, it 

only has to convey the pollutants to navigable waters. Because the Culvert on 

Bonhomme’s property conveyed the arsenic into Reedy Creek, which as been established 

as a “navigable water,” it discharge pollutants illegally. 
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Legal Argument 
 

This Twelfth Circuit Court of Appeals Should Affirm that 
Bonhomme is Procedurally Barred from Bringing Suit and that 

Bonhomme violated the Clean Water Act 
 
1. Bonhomme is Procedurally Barred from bringing a CWA § 505 suit 
against Maleau because he is not the real party in interest and is not a citizen 
under the CWA  
 
 Every action brought in federal court must be “prosecuted” by the “real party in 

interest.” See Fed. R. Civ. P. 17(a). This requirement is in place to ensure that the 

judgment will have “its proper effect as res judicata” by protecting the defendant against 

subsequent actions. Fed. R. Civ. P. 17(a), Advisory Committee Note. Bonhomme did not 

raise an objection to Progress intervening in the citizen suit, and it is therefore not an 

issue before this court on appeal. R. at 8. Furthermore, under the CWA § 505, any 

“citizen may commence a civil action” against a party that violates the Clean Water Act. 

33 U.S.C. § 1365 (a). The statute is silent on whether a foreign national is considered a 

“citizen” under the provision. See 33 U.S.C. §§ 1362, 1365.  

 This court should affirm the holding of the District Court because (1) Bonhomme 

is not a real party in interest, and, (2) because he is not a “citizen” under the CWA § 505 

citizens suit provision. 

 
 1.1 Bonhomme is not the Real Party in Interest 
 
 A “real party in interest” is the persons or entities, who, by substantive law or 

injury, have “the right sought to be enforced.” New Orleans Public Service, Inc. v. United 

Gas Pipe Line Co., 732 F.2d 452, 464 n. 24 (5th Cir. 1984); see also Farrell Const. Co. v. 

Jefferson Parish Louisiana, 896 F.2d 136, 141 (5th Cir. 1990) (finding that a Louisiana 
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statute that conferred the right to bring a breach of contract suit on parent corporations 

had barred a subcontractor from suing for a breach recovery). In absence of statutory 

direction, real party in interest status can also be established by showing that a party is 

“directly and personally concerned in the outcome of the litigation to the extent that his 

participation therein will ensure ‘a genuine adversary issue between the parties.” 

Louisiana ex rel. Caldwell v. Allstate Ins. Co., 536 F.3d 418, 428 (5th Cir. 2008). 

  Because the CWA § 505 is a citizens suit provision that does not confer a 

“substantive right” other than enforcement and reimbursement of damages, the real party 

can be found by examining which entity’s interests are personally connected to the 

litigation and thus would be redressed with a favorable outcome. See 33 U.S.C. § 

1365(e). In this case, it is Bonhomme’s company, PMI, which is the real party in interest 

because they are the entity that is directly and personally connected to the outcome of the 

litigation and have suffered the injury that would be redressed by a favorable outcome.  

 
(i) “Directly and Personally Connected to the Outcome of the Litigation” 
 
The entity that has interests directly connected to the outcome of the litigation is 

the real party in interest. Hanna Mining Co. v. Minnesota Power & Light Co., 573 F. 

Supp. 1395, 1399 (D. Minn. 1983) aff'd sub nom. Hanna Min. Co. v. Minnesota Power & 

Light Co., 739 F.2d 1368 (8th Cir. 1984). In Hanna Mining, a mining partnership brought 

a breach of contract action against the local Public Utilities Commission, stemming from 

the commission’s alleged addition of an amendment to the contract for electricity. Id. at 

1397. The court found that Hanna Mining, not a large corporate partner, was the real 

party in interest because it had an ownership interest in the subject matter of the suit, and 

was “acting on its own behalf, and not as an agent for others to bring the suit.” Id. at 
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1397-98. Hanna Mining’s active role in negotiating the original power contract, 

assumption of primary responsibility for monitoring and enforcing Minnesota Power’s 

performance under the agreement, and its suffering of damages by the utility 

commission’s breach signaled to the court a “powerful combination” which made it clear 

it was the real party to bring the claim. Id. at 1398-99; see also Virgina Electric & Power 

Co. v. Westinghouse Electric Corp., 485 F.2d 78, 83-84 (4th Cir. 1973) (finding that a 

power company suing an electric generator operator for damages stemming from a failure 

of a generation station was the real party in interest because it had “a sufficient interest in 

the litigation” as illustrated by the potential to recovering all of its damages in the suit). 

Like the mining partnership in Hanna Mining and the power company in Virginia 

Electric, PMI is the real party in interest because it has the main substantive interest in 

seeking to enforce the CWA by estopping their main business rivals Maleau’s mining 

activities and extracting damages, not their prop plaintiff and President, Jacques 

Bonhomme. PMI serves to benefit economically as they operate rival gold-mining 

operations and PMI has seen its business struggle in recent economic downturn, turning 

to the courts to reign in their main competitor in Progress. PMI has further shown the 

court its hand in this matter by bankrolling Bonhomme’s litigation, including paying fees 

for top attorneys and expert witnesses, exhibiting a “powerful combination” that 

demonstrates to the court that they are the entity directly and personally connected to the 

outcome of the litigation. Additionally, PMI has the “sufficient interest” in the suit 

because they are the inconvenienced party that has had to curtail their duck-hunting joy 

ride trips with their President and clients. PMI’s only concern is its own business, not the 
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navigable waters of the United States, thus PMI is the real party in interest because the 

sufficient interest and recovery is their own.  

 

(ii) Injury and Redressability Requirement 

The party that has directly suffered the injury is the real party in interest. In 

Seckler, a franchise owner of a Texaco gas station formed a corporation to manage his 

operations, and through that corporation entered into a standard agreement to buy a 

franchise. Seckler v. Star Enter, 124 F.3d 1399, 1400 (11th Cir. 1997). After the gas 

company soured on the deal, the owner brought an action on behalf of himself and his 

corporation, alleging breach of contract and other claims. Id. The court held that the 

franchise owner was the real party in interest because the legal injuries were inflicted 

upon him personally Id. at 1406. The gas conglomerate’s conduct caused the franchise 

owner to sell his personal home for less than market value to put together capital to go 

through with the purchase, and that the gas conglomerate were aware of his reliance, and 

a favorable legal outcome would redress his injuries. Id.  

Here, unlike in Seckler, the alleged injury has not happened to the solitary, or 

even the controlling shareholder of PMI. Bonhomme is PMI’s President and a 3% 

shareholder. Bonhomme cannot demonstrate the kind of personalized injuries that were 

inflicted on the franchise owner in Seckler as Bonhomme’s injuries, less parties for 

clients and associates of PMI, are grievances for PMI to bring, not Bonhomme. It is PMI 

that has suffered the alleged injuries here, not Bonhomme and is therefore the real party 

in interest. It is true that Bonhomme is the holder of the property and cabin at the end of 

the Wildman March, but by his own admission he does not use the land except to further 
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PMI’s business interests through hosting clients. Further, the element that the court found 

gave Seckler the substantive right to sue, his large personal stake in his corporation, does 

not exist here as Bonhomme is a 3% shareholder and President. He is not personally 

selling his house to seal PMI’s deals (such as the franchise owner had to). Bonhomme 

and PMI are not so intertwined to the point where Bonhomme could sue in their place. As 

the district court concluded, PMI cannot simply buy a plaintiff here and they are capable 

of asserting their own claims as real parties to the interest.  

 

(iii) Corporations, not Shareholders, are Real Parties 

Shareholders are ordinarily not the real parties in interest. Whelan v. Abell, 953 

F.2d 663, 672 (D.C. Cir. 1992). Where the wrong that is the subject of the lawsuit is to a 

corporation, rather than its shareholders, the corporation is the real party in interest. Hale 

v. Victor Chi, 614 F.3d 742, 743 (7th Cir. 2010). Individual shareholders, even controlling 

shareholders, are ordinarily not the real parties in interest when the corporation still holds 

the substantive right to be enforced. Id. A shareholder may bring a suit only if they are 

injured directly and independently of the corporation. N.V. v. Graves, 709 F.2d 593, 595 

(9th Cir. 1983); see also Seckler, 124 F.3d 1399 (holding that the owner of a closely held 

corporation was the real party in interest because he was the sole shareholder and the 

injury to the corporation and him were inextricably linked); Whelan, 953 F.2d at 672 

(finding that shareholders of closely held corporations are more favorable as real parties 

in interest because their injuries are “distinct and palpable,” as opposed to shareholders in 

large corporations).  
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Bonhomme is a 3% shareholder, holds the office of President, and has a board 

seat. He is not a single franchise owner such as in Seckler. Absent extraordinary facts that 

demonstrate personal injury to a shareholder, courts have recognized as a general policy 

matter, shareholders are not proper parties to bringing suits on behalf of their 

corporations. PMI’s injuries, while affecting Bonhomme in his role with the company, 

are PMI’s to redress as the company, not it’s President.  

PMI is the party of injury and any injury to Bonhomme does not overcome the 

policy adopted by courts to require corporations, not shareholders or officers, to bring 

suits on their behalf.  

 
 (iv) Bonhomme Could Have Amended His Pleading 
 

Apart from the substantive issues that demonstrate PMI is the true real party in 

interest, Bonhomme’s appeal finds no refuge in a procedural defect because he was 

afforded an opportunity to amend and correct his pleading. FRCP 17(a)(3) mandates that 

a district court may not dismiss an action for “failure to prosecute in the name of the real 

party in interest,” until the court has given “reasonable time has been allowed after 

objection” for ratification of the pleading to either join or substitute the real party in 

interest. See Fed. R. Civ. R. 17 (a)(3).  

So long as a party is given an opportunity by the district court to amend their 

pleading to include or substitute the real party in interest, there is no procedural defect in 

the court’s dismissal. See Signal International LLC v. Miss DOT, 579 F.3d 478, 488 (5th 

Cir. 2009) (concluding that there was no procedural basis for a real party appeal because 

in the limitation of liability action, a timely objection was raised to the issue of the real 

party and the court provided the plaintiff a chance to substitute). Here, Maleau objected 
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based on a contention that Bonhomme was not the real party in interest and the District 

Court granted Bonhomme the opportunity to amend his pleadings to include or substitute 

PMI. Bonhomme did not. Therefore, there is no procedural defect to provide Bonhomme 

relief from the substantive finding that he is not the real party in interest.  

 
 (v) Article III Standing is Separate from being a Real Party in Interest 
 

Similar to demonstrating Article III standing, a plaintiff proves it is the real party 

in interest by showing “facts sufficient to reveal that he suffered an injury, that the injury 

was caused by the defendant’s illegal conduct, and that his injury could be redressed by a 

favorable outcome.” Seckler v. Star Enterprise, 124 F.3d 1399, 1406 (11th Cir. 1997). 

Although the inquiry is similar, a party with standing is not always the real party in 

interest. United States v. Tribal Dev. Corp., 49 F.3d 1208, 1212 (7th Cir. 1995). Standing 

to sue in federal court is a constitutional requirement to establish the Article III “case or 

controversy” requirement. U.S. CONST. Art. III. The procedural rule that requires the 

suit to be brought by the real party in interest is a prudential requirement designed to 

ensure that the plaintiff is truly entitled to make the claim. Ensley v. Cody Resources, 

Inc., 171 F.3d 315, 319 (5th Cir. 1999). There is no issue that Bonhomme has standing 

under Article III, but that does not mean he is the real party in interest. Further, the 

purpose of the real party requirement is to ensure a defendant res judicata, thus a party 

like Bonhomme, would have had to enjoin or substitute the real party in interest, PMI, to 

properly ensure Maleau of no future litigation on the matter.  

 Because of the foregoing reasons, PMI is the real party in interest to bring suit, 

not Bonhomme.  
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1.2 Bonhomme is not a citizen under CWA § 505 
 

 The CWA § 505 is the “citizen suit” provision, which authorizes “any citizen” to 

maintain suit against violators of the CWA. See 33 U.S.C. § 1365. The CWA § 505(g) 

defined the term “citizen,” as “a person or persons having an interest which may be 

adversely affected,” and further that “person” means individuals, corporations, 

partnerships, and government entities. See 33 U.S.C. §§ 1365(g), 1362(5). Neither the 

citizen suit or definitional provision provide whether a foreign national is authorized to 

bring suit. Id.  

The cardinal rule of statutory interpretation is “Congress says what it means” and 

“means what it says.” Connecticut Nat. Bank v. Germain, 503 U.S. 249, 253–254 (1992). 

Thus, the inquiry begins with the statutory text, and “ends there as well if the text is 

unambiguous.” Lamie v. United States Trustee, 540 U.S. 526, 534 (2004).  

(i) The plain language of CWA §§ 502 and 505 establish that Bonhomme is not 
eligible to bring a citizens suit 

  
 In evaluating statutes, courts first examine “whether the language at issue has a 

plain and unambiguous meaning” with regard to the particular dispute in the case. 

Roberts v. Sea-Land Services, 132 S. Ct. 1350, 1355 (2012). The plain meaning of 

legislation should be conclusive, except in “rare cases in which the literal application of a 

statute will produce a result demonstrably at odds with the intentions of its drafters.” 

United States v. Ron Pair Enters.,489 U.S. 235, 242 (1989). The “plainness or 

ambiguity” of statutory language is determined by referring to the language itself, the 

specific context in which that language is used, and the broader context of the statute as a 

whole. Robinson v. Shell Oil Co., 519 U.S. 337, 340-41 (1997).  
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 When the language is clear, and a strict construction does not lead to an “absurd 

or impracticable result,” the words are to be taken as the final expression of the meaning 

intended. See United States v. Gonzales, 520 U.S. 1, 3 (1997) (ruling that the plain text of 

18 U.S.C. § 924(c) that stated that imprisonment stemming from drug trafficking “shall 

not…run concurrently with any other term of imprisonment” explicitly barred a judge 

from allowing state and federal prison sentences from running concurrently) (emphasis 

added); Connecticut Nat’l Bank v. Germain, 503 U.S. 249, 253-54 (1992) (finding that an 

appeals courts had jurisdiction to review a district court’s interlocutory order under 28 

U.S.C. § 1292 because the language in § 1292 provided review in certain circumstances 

of “interlocutory orders of the district courts of the United States,” and the alternate 

statute, 28 U.S.C. § 158 was silent); Davis v. Michigan Dep’t of Treasury, 489 U.S. 803, 

809 (1989) (concluding that 4. U.S.C. § 111’s text allowing a state to tax income paid by 

the federal government “if the taxation does not discriminate against the officer or 

employee because of the source of the pay or compensation,” barred Michigan from 

taxing the federal retirement benefits because the plain language of the statute made it 

clear that a state could not use its tax code to impose discriminatory taxes against federal 

retirees).  

A court interprets the law, it does not rescue legislation from its ambiguities or 

limiting language to provide what a court thinks is the preferred result. The CWA § 505 

provides an avenue for “any citizen” to compel enforcement of the law. 33 U.S.C. § 

1365(a) (emphasis added). Citizen is defined as “any person,” and “person” is 

subsequently defined as a multitude of entities, none of which are foreign nationals. It is a 

“citizens suit,” and that word choice is telling for purposes of interpreting the law. Like 
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the terms in Gonzales, Germain, and Davis, Congress used a term, in this case “citizens,” 

and that word choice says something about intent and the way this court should interpret 

that statute.  

“Citizen” is normally understood to mean “a person who legally belongs to a 

country and has the rights and protection of that country.” Merriam Webster Dictionary, 

2013. Although Congress provided a statutory definition of “citizen,” it did not include in 

any mention of foreign national or entity. Interpreting the meaning of citizen, both in its 

Congressional and plain usage, it is clear that the term has limiting purpose as Congress 

could have chosen any number of words to define the enforcement statute. It chose 

“citizen.” Whether a court looks to the dictionary or the limited definition provided by 

Congress, Bonhomme does not qualify for either one. 

 If the text is indeterminate, the statutory language must be read in “their context 

and with a view to their place in the overall statutory scheme.” Roberts, 132 S. Ct. at 

1357. In Roberts, the Court determined that the term “newly award compensation” in the 

Longshore and Harbor Workers Compensation Act (“LWCHA”), 33 U.S.C. § 906(c), 

was indeterminate based on examination of the text. Id. However, looking at the overall 

statutory scheme of LWCHA, concluding that the the term “newly awarded 

compensation,” could refer to anything but the time when a worker was first disabled 

would run counter to the law’s purpose. Id. at 1357-58.  

 Excluding foreign nationals from bringing a citizens suit would not bring about 

the kind of incongruent results that courts take notice of when interpreting terms of 

statutes. The citizens suit provision, limited to those included in the definition by 

Congress, “citizen” meaning a “person having an interest, and “person” including 
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“individual, corporation, partnership, association, State, municipality, commission,” 

includes plenty of avenues in which concerned citizens may sue to compel enforcement. 

It would not run contrary to the statute or the policy behind it that the rejected 

construction of “newly awarded compensation” would have in Roberts. Those persons 

suing to compel must be citizens of these United States because Congress has not 

provided any indication in the text that foreign nationals should be included in that 

provision.  

With straight-forward statutory language, there is no reason for a court to examine 

legislative history. Gonzales, 520 U.S. at 6. It should only be examined when it can “shed 

a reliable light on the enacting Legislature's understanding of otherwise ambiguous 

terms,” but is vulnerable itself to being “murky, ambiguous, and contradictory.” Exxon 

Mobil Corp. v. Allapattah Servs., Inc., 545 U.S. 546, 568 (2005). Further, it has been said 

that parsing through legislative history for congressional intent is akin to “entering a 

crowded cocktail party and looking over the heads of the guests for one’s friends,” 

because there is inevitably something there for both sides. Conroy v. Aniskoff, 507 U.S. 

511, 519 (1993) (Scalia, J. concurring).  

Referring to legislative history to find proof that Congress intended to confer 

citizens suit privileges to foreign nationals finds one at a cocktail party with no friends. 

See S. Conf. Rep. No. 92-1236 pg. 146 (1972). Despite echoing the definition of citizen 

being the broadly defined person, nowhere in any Senate or House report, much less the 

text that made it into the statute, are foreign nationals mentioned as being within the 

meaning of a citizens suit. Id.  



	   19	  

Because the plain language is clear, Bonhomme should be precluded from 

bringing a citizens suit.  

 
 (ii) The term “citizen” has meaning 
 
 Congress did not deprive “citizen” of its traditional meaning in the citizens suit 

provision of CWA §§ 502 and 505. See 33. U.S.C. §§ 1362, 1365. The words Congress 

employed in writing the CWA is relevant in demonstrating the limits Congress had in 

mind. See Solid Waste Agency of N. Cook Cnty v. U.S. Army Corps of Eng’rs, 531 U.S. 

159, 172 (2001) (finding that the term “navigable” waters within CWA § 404(a) 

demonstrated “what Congress had in mind” by cabining the term of water by limiting 

CWA enforcement to those that are navigable).  

In the CWA § 505, Congress used the term “citizen” to define the lawsuit in 

which a party could bring action to compel compliance with the Act. 33 U.S.C. § 1365. 

Like the term “navigable waters,” which the Court in Solid Waste Agency properly found 

to cabin which bodies of water fell under the CWA, the term “citizen is not without some 

narrowing purpose. If Congress intended to broaden potential citizen plaintiffs beyond 

American individuals and entities, Congress should have provided such an avenue 

explicitly in the statute. Absent such a command from Congress, “citizen” cannot be 

deprived of its meaning simply to broaden the enforcement measure. It may make sense 

for the purposes of environmental law enforcement for a citizens suit to be any interested 

person, but providing such direction is the job of Congress, not the courts. Because 

Congress did not provide such a right and this court should avoid conferring such a right 

to litigate on a foreign national.  
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 Because Bonhomme is not the real party in interest and is not entitled to bring a 

suit under CWA §§ 502 and 505, this court should affirm the dismissal of the district 

court.  

    
 
2. Ditch C-1 Is a “Water of the United States” 

2.1 Ditch C-1 is A Water of the United States Under The CWA §502(7)  

The inclusion of the term “ditch” within the definition of “point source” under the 

CWA§ 1362(14), does not preclude any ditch from being a “navigable water” in all 

circumstances. “Navigable waters” are defined as “the waters of the United States, 

including the territorial seas.” 33 U.S.C. § 1362(7). EPA regulations define “waters of the 

United States” as including tributaries to navigable waters. 40 C.F.R § 122.2.  Ditch C-1 

is a tributary to Reedy Creek and, therefore, is a “water of the United States.” 

 

(i) Permanent Bodies of Water Are Not Point Sources 

The term “navigable waters” “confers jurisdiction only over relatively permanent 

bodies of water.” Rapanos v. United States, 547 U.S. 715, 734 (2006). Point sources, 

conversely, are intermittent bodies of water. Id. In Rapanos, the Court held that because 

ditches are classified as “point sources” under the CWA, they cannot be “navigable 

waters.” Id. at 735-36 (“The definition of ‘discharge’ would make little sense if the two 

categories were significantly overlapping.”). The court rests its holding on the common 

use of the term “ditch,” which is “ordinarily used to describe the watercourse[] through 

which intermittent waters typically flow.” Id. The court acknowledged that “waters of the 

United States” does not exclude bodies of water that “that might dry up in extraordinary 
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circumstances, such as drought.” Id. at 732 n. 5; see also United States v. Moses, 496 

F.3d 984, 990 (9th Cir. 2007). 

Ditch C-1 does not fit within the traditional classification of a “ditch” as a point 

source under the CWA§ 1362(14). Ditch C-1 is not a watercourse “through which 

intermittent waters typically flow,” but rather is a channel that contains running water 

except during annual periods of drought. The ditch is three miles long and contains 

groundwater drainage and rainwater runoff for most of the year. Therefore, Ditch C-1 is 

not prohibited from being considered a “navigable water” merely because it can also be 

defined as a “point source” under different circumstances. Furthermore, the fact that the 

Ditch dries up during periods of drought does not exclude it from being  “water of the 

United States.” 

 

(ii) Tributaries of navigable waters are “waters of the United States” 

“Waters of the United States” includes tributaries of interstate waters. 33 C.F.R. § 

328.3(a)(5). Ditches can be tributaries of navigable waters when there is a nexus between 

the ditch and the navigable water. United States v. Deaton, 332 F.3d 698, 712 (4th Cir. 

2003); see Treacy v. Newdunn Assoc. LLP, 344 F.3d 407, 417 (4th Cir. 2003); see also 

Solid Waste Agency, 531 U.S. at 167. In United States v. Deaton, the ditch in question 

drained into culvert that drained into another ditch, which then flowed into a tributary of 

a traditionally navigable river. Deaton, 332 F.3d 698, 702.  The court held that Congress 

has power under the Commerce clause to keep channels of interstate commerce “free 

from immoral and injurious uses.” U.S. v. Deaton, 332 F.3d 698, 707; Caminetti v. 

United States, 242 U.S. 470, 491 (1917). Tributary does not only include waters flowing 
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directly into the main River, but the “entire tributary system” U.S. v. Deaton, 332 F.3d 

698, 710. 

In Deaton, the court stated that because “[a]ny pollutant or fill material that 

degrades water quality in a tributary of navigable waters has the potential to move 

downstream and degrade the quality of the navigable waters themselves,” it followed that 

finding the ditch to be a “tributary” was consistent with the CWA policy of protecting 

navigable waters and a reasonable interpretation of the law by the Army Corp of 

Engineers. U.S. v. Deaton, 332 F.3d 698, 706; U.S. v. Ashland Oil & Transp. Co., 504 

F.2d 1317, 1325 (6th Cir.1974) (“Certainly the Congressional language must be read to 

apply to our instant case involving pollution of one of the tributaries of a navigable river. 

Any other reading would violate the specific language of the definition just quoted and 

turn a great legislative enactment into a meaningless jumble of words.”). 

Like the ditch in Deaton, Ditch C-1 flows into a navigable water, Reedy Creek. 

The water that runs from Ditch C-1 into the Culvert, which then flows into Reedy Creek. 

Reedy Creek is also an interstate water, which is a channel of interstate commerce, as 

discussed below. Moreover, even if Reedy Creek is found to not be a “navigable water,” 

the water from the Ditch finally ends up in the Buena Vista River, which is indisputably a 

traditionally navigable river and it is, therefore, a part of the “entire tributary system.” 

Furthermore, Congress’ intent in passing the CWA would be frustrated if Ditch C-1 is not 

regulated as a tributary because without regulation, the runoff from various properties, 

which contains arsenic, will degrade navigable waters.  
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2.2 Reedy Creek is a “Navigable Water” Under The CWA §502(7). 

EPA regulations define “waters of the United States” to include waters used in 

interstate commerce. 40 C.F.R. 122.2; see U.S. v. Ashland Oil & Transp. Co., 504 F.2d 

1317, 1325-26 (“Obviously water pollution is a health threat to the water supply of the 

nation. It endangers our agriculture by rendering water unfit for irrigation. It can end the 

public use and enjoyment of our magnificent rivers and lakes for fishing, for boating, and 

for swimming. These health and welfare concerns are, of course, proper subjects for 

Congressional attention because of their many impacts upon interstate commerce 

generally.”); see also U.S. v. Deaton, 332 F.3d 698, 705. 

 “Navigable water” “includes something more than traditional navigable water.” 

Rapanos v. U.S., 547 U.S. 715, 734. Under the Commerce Clause, Congress has authority 

to regulate channels of, instrumentalities of, and activities that have a substantial 

relationship with interstate commerce. United States v. Lopez, 514 U.S. 549, 558-59 

(1995).  

Although Reedy creek is not a traditional navigable water  that can be used as a channel 

of interstate commerce, it is still an instrumentality of interstate commerce and has a 

substantial relationship with interstate commerce. Therefore, it must be regulated as a 

“water of the United States” under Congress’ Commerce Clause power. 

Reedy Creek is an instrumentality of interstate commerce because Creek serves as a 

water supply for a service area along Interstate 250 between the State of Progress and the 

state of New Union. Reedy Creek also has a substantial relationship with interstate 

commerce. Water from the Creek is used for agricultural purposes by farmers in Progress 

and New Union. Furthermore, the Creek ends in Wildman Marsh, an extensive wetlands. 
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These wetlands attract duck hunters for seven surrounding states and many hunters from 

around the country and the world. This hunting boosts the local economy, by contributing 

over $25 million.  

Alternatively, Reedy Creek is a tributary of the Buena Vista River. Like Ditch C-

1, as a tributary of a navigable river Reedy Creek is still considered a “water of the 

United States.” 

 Therefore, because Reedy Creek is a body of water used in interstate commerce 

and is a tributary of the Buena Vista River, it is navigable water. As a tributary of Reedy 

Creek and the Buena Vista River, Ditch C-1 is a “water of the United States” as defined 

by the CWA § 502(7).  

 

3. Maleau’s Gold Mining Waste Piles Are Not “Point Sources” Under The 
CWA § 502(14)  
 

A “point source” is “any discernible, confined and discrete conveyance, including 

but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, 

container, rolling stock, concentrated animal feeding operation, or vessel or other floating 

craft, from which pollutants are or may be discharged.” 33 U.S.C. § 1362(14) (emphasis 

added). Mining activities resulting in runoff are considered nonpoint sources. 33 U.S.C. § 

1314(f)(B). To be a point source, the source must convey the pollutants to navigable 

waters. South Fla. Water Management Dist. v. Miccosukee Tribe, 541 U.S. 95, 105 

(2004). Conveyance by a point source requires that pollution be “collected or channeled 

by man.” 40 C.F.R. § 122.2. 

 

(i) Mining Piles Are Part of Mining Activities, Which Are Non Point Sources  
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Included in nonpoint sources are “mining activities, including runoff and siltation 

from new, currently operating, and abandoned surface and underground mines.” 33 

U.S.C. § 1314 (f)(B); see also Trustees for Alaska v. EPA, 749 F.2d 549, 558 (9th Cir. 

1984) (finding that non-point sources includes mining activities). The runoff from 

Maleau’s mining piles created from the overburden resulting from the mining operations, 

fall under the definition of nonpoint source.  

 

(ii) Mining Piles Do Not Convey Pollution. 

To be a “point source” under the CWA, the source must convey the pollution into 

a navigable water. Cordiano v. Metacon Gun Club, Inc., 575 F.3d 199, 219 (2nd Cir. 

2009) (“discernible, confined, and discrete conveyance’ cannot be interpreted so broadly 

as to read the point source requirement out of the source.”) The definition of “point 

source” only includes surface runoff, “which is collected or channeled by man.” 40 

C.F.R. § 122.2; see Cordiano v. Metacon Gun Club, Inc., 575 F.3d 199, 221-22; see also 

Appalachian Power Co. v. Train, 545 F.2d 1351, 1373 (4th Cir. 1976)(“Broad though 

this definition may be, we are of opinion that it does not include unchanneled and 

uncollected surface waters.”); Greater Yellowstone Coalition v. Lewis, 628 F.3d 1143, 

1152 (9th Cir. 2010) (“The text of § 401 and the case law are clear that some type of 

collection or channeling is required to classify an activity as a point source.”); Envtl. Def. 

Ctr., Inc. v. EPA, 344 F.3d 832, 842 n. 8 (9th Cir. 2003) (“Diffuse runoff, such as 

rainwater that is not channeled through a point source, is considered nonpoint source 

pollution and is not subject to federal regulation.”); Shanty Town Assocs. LP v. EPA, 843 

F.2d 782, 785 n. 2 (4th Cir.1988). In Sierra Club v. Abston Const. Co., Inc., the court 
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held that “surface runoff from rainfall, when collected or channeled by coal miners in 

connection with mining activities, constitutes point source pollution.” Sierra Club v. 

Abston Const. Co., Inc., 620 F.2d 41, 47 (5th Cir. 1980). In Abston, the court agreed with 

the United States that the mining operation facilitated the flow of the runoff into the 

adjacent creek. Id. at 44-45, The creation of sediment and drainage basins, pits, and spoil 

banks by the mining operators allowed the runoff to collect and be “carried away from 

the basins by gravity flow of rainwater.” Id.at 45 (“Gravity flow, resulting in a discharge 

into a navigable body of water, may be part of a point source discharge if the miner at 

least initially collected or channeled the water and other materials”). Furthermore, it was 

testified that the ditches and gullies created by the Abston Construction Co., carried the 

runoff to the creek. Id. at 46.  

Unlike the mining operations in Abston, Maleau’s operations do not facilitate the 

rainwater runoff into Ditch C-1. Maleau has not created basins or pits to collect the 

rainwater runoff from his spoil piles. Any channels allowing water to flow from the 

mining piles to the Ditch are created purely by erosion. Although the rainfall runoff from 

the mining piles is carried into the Ditch by gravity, it is not “collected or channeled by 

man.” Because the runoff from Maleau’s mining piles is not conveyed and is not 

“collected or channeled by man,” the mining piles are not point sources, as defined by the 

CWA § 1362(14). 

 

4. Bonhomme Violated The CWA By Adding Arsenic to Reedy Creek Through The 
Culvert On His Property 
 
 Bonhomme violated the CWA by adding arsenic to Reedy Creek through the 

culvert on his property. The discharge of a pollutant is illegal without a permit. 33 U.S.C. 
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§ 1311. The definition of a “discharge of a pollutant” includes “any addition of any 

pollutant to navigable waters from any point source.” 33 U.S.C. § 1362(12)(A). It is 

undisputed that arsenic is a toxic pollutant under the CWA and the contaminated water 

flowed to the Creek through the Culvert on Bonhomme’s property. As demonstrated, 

Reedy Creek is a “navigable water” because it is a means of interstate commerce. 

Therefore, because Bonhomme did not hold a permit for the discharge of arsenic into 

Reedy Creek, such discharge is illegal, thereby violating of the CWA. 33 U.S.C. §§ 

1311(a), 1342(a). 

A point source does not need to add pollutants to navigable waters, it only has to 

convey the pollutants to navigable waters. South Fla. Water Management Dist. v. 

Miccosukee Tribe, 541 U.S. 95, 105 (2004); Dague v. City of Burlington, C.A.2, 935 F.2d 

1343, 1355 (Vt. 1991), cert granted in part 112 S.Ct. 964, 502 U.S. 1071, 117 L.Ed.2d 

130, reversed in part 112 S.Ct. 2638, 505 U.S. 557, 120 L.Ed.2d 449, on remand 976 

F.2d 801; see also Debois v. U.S. Dep’t of Agric., 102 F.3d 1273,1296-99 (1st Cir. 1996); 

Catskill Mountains Chapter of Trout Unlimited, Inc. v. City of New York, 273 F.3d 481, 

493 (2d Cir. 2001) (Point source “does not necessarily refer to the place where the 

pollutant was created, but rather refers only to the proximate source from which the 

pollutant is directly introduced into the destination water body.”). A point source is “any 

discernible, confined and discrete conveyance, including but not limited to any pipe, 

ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, 

concentrated animal feeding operation, or vessel or other floating craft, from which 

pollutants are or may be discharged. 33 U.S.C. § 1362(14). In Dague v. City of 

Burlington, the court held that “discharge of a pollutant” indicated any point source 
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“without limitation.” Dague v. City of Burlington, C.A.2, 935 F.2d at 1355. Because the 

railroad culvert conveyed leachate into a marsh area, it did not matter that the leachate 

was originally discharged from a landfill. Id. at 1347. Therefore, the culvert was a point 

source under the CWA § 1362(14). Id.  

Like the railroad culvert in Dague, the Culvert on Bonhomme’s property is not 

the original point source of the pollution, but conveys the polluted water from Ditch C-1 

to Reedy Creek. That the Culvert would not convey the arsenic into Reedy Creek “but 

for” Maleau’s original mining waste piles is irrelevant to the requirement that Bonhomme 

must have an NPDES permit. In order for EPA to require Bonhomme to obtain an 

NPDES permit, the culvert must be discharging into a “navigable water.”  As illustrated, 

Reedy Creek is a “navigable water” under the CWA § 1362(7).  

Therefore, the addition of arsenic from the culvert on Bonhomme’s property to 

Reedy Creek is an illegal discharge of a pollutant under the CWA. 

 

Conclusion 

 For the foregoing reasons, Bonhomme is precluded from bringing a citizens suit 

because he is not the real party in interest nor qualifies as a “citizen.” Further, 

Bonhomme violated the CWA by adding arsenic to Reedy Creek through a culvert 

located on his property.  
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