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JURISDICTIONAL STATEMENT 
 

This case involves an appeal from a judgment of the United States District Court for the 

District of Progress. (R. 1.) The District Court had proper subject matter jurisdiction over the 

case because the issues arose under the Clean Water Act (the “CWA”), 33 U.S.C. §§ 1251 et seq, 

a law of the United States, and federal district courts have original jurisdiction over any civil 

action arising under the laws of the United States. 28 U.S.C. § 1331 (2012). The United States 

Court of Appeals for the Twelfth Circuit has proper jurisdiction to hear appeals from any final 

decision of the United States District Court for the District of Progress. 28 U.S.C. § 1291 (2012). 

STATEMENT OF THE ISSUES 
 

I. Whether Mr. Bonhomme is the real party in interest under FRCP 17 to bring suit 
against Mr. Maleau for violating 33 U.S.C. § 1311, or if Precious Metals International 
(“PMI”), where Mr. Maleau is President and shareholder, is the real party in interest 
under FRCP 17. 
 

II. Whether Mr. Bonhomme – a foreign national – is a “citizen” under 33 U.S.C. § 1365, 
who may bring suit against Mr. Maleau, or whether the Clean Water Act’s citizen suit 
prohibition is limited to citizens of the United States. 

 
III. Whether Mr. Maleau’s mining waste piles are “point sources” under 33 U.S.C. § 

1362, and therefore subject to Clean Water Act enforcement, or if instead, they are 
nonpoint sources which fall outside of the regulatory ambit of the Clean Water Act.  

 
IV. Whether Ditch C-1 is a “navigable water/water of the United States” under 33 U.S.C. 

§ 1362(7), (12), or if its characteristics place it outside of the modern understanding 
of both navigable waters and waters of the United States. 

 
V. Whether Reedy Creek is a “navigable water/water of the United States” under 33 

U.S.C. § 1362(7), (12). 
 

VI. Whether Mr. Bonhomme violates the CWA by adding arsenic to Reedy Creek 
through a culvert on his property even if Mr. Bonhomme is an innocent discharger. 

 
STATEMENT OF THE CASE 

 
Mr. Bonhomme gave proper notice to his upstream neighbor, Mr. Maleau, and initiated a 

citizen suit under 33 U.S.C. § 1365 for violations of 33 U.S.C. §§ 1251-1387 (2012). (R. 4.)  Mr. 

1 
 



 

Bonhomme alleged in his complaint that piles of mining overburden and slag on Mr. Maleau’s 

property acted as a point source and leached arsenic – a pollutant – into Ditch C-1. (Id.) This 

violation was an ongoing offense that stemmed from natural runoff and drainage through eroded 

channels on Mr. Maleau’s property into Ditch C-1. (Id.) 

 Mr. Maleau alleged in his answer that Mr. Bonhomme was not the real party in interest, 

that PMI was using him as a private plaintiff despite Mr. Bonhomme’s lack of individual interest 

in the outcome of the case, that he was engaged in a lawsuit on behalf of PMI without the 

necessary procedural standing. (R. 7-8.) Further, Mr. Maleau disputed the legal conclusions 

made by Mr. Bonhomme that the piles of overburden and slag constituted a point source and that 

Ditch C-1 and Reedy Creek constituted navigable waterways. (R. 8-9.)  

 The State of Progress brought suit against Mr. Bonhomme as the owner of the culvert that 

discharged the arsenic-laden water from Ditch C-1 into Reedy Creek. (R. 5.) Mr. Maleau 

intervened in Progress’ suit appropriately under 33 U.S.C. § 1365. (Id.) The suits were 

consolidated without any objection. The District Court of Progress issued its ruling on July 23, 

2012. (R. 5; 10.) 

 The District Court held that Mr. Bonhomme was not the real party in interest and 

therefore lacked procedural standing to bring a suit against Mr. Maleau. (R. 7-8.) The District 

Court found that the real party in interest was PMI, as Mr. Bonhomme had no separate interest 

from PMI. (Id.) Mr. Bonhomme appeals this ruling, while Progress and Mr. Maleau support the 

District Court’s ruling on this issue. (R. 2.)  The District Court also held that as a French citizen, 

Mr. Bonhomme could not exercise the rights of a citizen of the United States by initiating a 

citizen suit under 33 U.S.C. § 1365. (R. 8.) The CWA defines “citizen” as “a person or persons 

having an interest which is or may adversely be affected.” 33 U.S.C. § 1365. Mr. Bonhomme 
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relies on this definition in his appeal, arguing that there is only a requirement of interest with no 

correlation to citizenship status. (R. 2.) Progress and Mr. Maleau support the District Court’s 

holding. (Id.) 

 The District Court held that the piles of mining waste on Mr. Maleau’s property did not 

fit the definition of point sources under the 33 U.S.C. § 1362(12), (14). (R.8-9.) Mr. Bonhomme 

appeals this decision while Progress and Mr. Maleau support the ruling, supported by case law, 

that excludes overburden piles from the CWA’s definition of a point source as a “discrete 

conveyance.” 33 U.S.C. § 1362(14).  

 Progress and Mr. Bonhomme both appeal the District Court’s ruling that Ditch C-1 is not 

a navigable water and is therefore outside regulation by the CWA. 33 U.S.C. § 1362 (7), (12). 

(R. 9.) Mr. Maleau alleges that since 33 U.S.C. § 1362 (14) defines a ditch as a point source, it 

cannot also be considered a navigable water. (R. 2; 9.) Progress and Mr. Bonhomme disagree 

with this narrow reading of the statute and point to the underlying rationale of the statutory 

definitions of point source and navigable water, contrary to the District Court’s opinion. (R. 9.) 

 Mr. Maleau appeals the holding that Reedy Creek is a navigable water, while Mr. 

Bonhomme and Progress support the finding. 33 U.S.C. 1362 (7), (12). (R. 9.) 

 Finally, The District Court held that the culvert owned by Mr. Bonhomme is a point 

source, and he may be sued for discharging arsenic laden water into Reedy Creek. (R. 9-10.) Mr. 

Maleau and Progress support the ruling on this issue, while Mr. Bonhomme argues that since he 

is not responsible for the presence of arsenic, he should not be liable for the discharge. (R. 3; 9.) 

STATEMENT OF THE FACTS 

The original plaintiff, Mr. Bonhomme, owns a parcel of property in Jefferson County in 

the State of Progress. (R. 5.) One side of Mr. Bonhomme’s property fronts onto Wildman Marsh, 
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a wetland that encompasses the Wildman National Wildlife Refuge. (R. 5-6.) Wildman Marsh is 

fed by Reedy Creek, a stream that flows from New Union into Progress throughout the year. (R. 

5.) Mr. Bonhomme’s property is bisected by Ditch C-1, which passes under a road – through a 

culvert – and flows into Reedy Creek. (Id.) Approximately three miles upstream along Ditch C-1 

sits Mr. Maleau’s property, on which he has deposited piles of overburden and slag from his gold 

mining operation in Lincoln County, Progress. (Id.) Mr. Maleau has made no modifications to 

his property for the purpose of collecting or redirecting any runoff from the piles. (Id.) 

Mr. Bonhomme alleges that the mining overburden on Mr. Maleau’s land is leaching 

arsenic into Ditch C-1 via rainwater runoff, which has led to elevated levels of arsenic in Reedy 

Creek and Wildman Marsh. (R. 4-5.) Mr. Bonhomme has tested the water in Ditch C-1 upstream 

and downstream of Mr. Maleau’s property and found a sharp increase in arsenic levels after the 

ditch passes through Mr. Maleau’s land. (R. 6.) Mr. Bonhomme initiated a citizen suit against 

Mr. Maleau under 33 U.S.C. § 1365 for ongoing violations of the Clean Water Act. (R. 4.) After 

Mr. Bonhomme’s complaint, Progress brought suit against Mr. Bonhomme as an illegal 

discharger under the CWA, citing his culvert into Reedy Creek as a point source of discharge. 

(R. 5.) Mr. Maleau joined Progress’ suit against Mr. Bonhomme. (Id.) 

The waterways involved all show elevated levels of arsenic allegedly stemming from the 

piles of overburden and slag on Mr. Maleau’s Jefferson County property. (R. 6.) Ditch C-1 is a 

three foot wide channel that has an average depth of one foot of water.  (R. 5.) The ditch was 

built in 1913 by a landowner’s association and is sustained by restrictive covenants that require 

the current landowners to maintain and preserve it. (Id.) Ditch C-1 carries water throughout the 

year except during annual droughts “which range from several weeks to three months.” (Id.) 
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Reedy Creek is approximately fifty miles long and extends from New Union into 

Progress. (Id.) The creek is used as a water supply for a service area on Interstate 250 in New 

Union, and flows into Progress just prior to entering Mr. Bonhomme’s property. (Id.) 

Wildman Marsh adjoins Mr. Bonhomme’s property, in fact, Mr. Bonhomme maintains a 

large hunting lodge to take hunting parties into the marsh; part of a twenty-five million dollar 

hunting economy that regularly draws sportsmen and hunters from around the country and the 

world. (R. 6.) Wildman Marsh is “essential to over a million ducks and other waterfowl during 

their twice annual migrations. . .” (R. 5.) A large portion of Wildman Marsh is in the Wildman 

National Wildlife Refuge under the aegis of the United States Fish and Wildlife Service. (R. 6.) 

Mr. Bonhomme asserts that Mr. Maleau’s overburden and slag are responsible for 

elevated levels of arsenic making their way from Mr. Maleau’s property, down Ditch C-1, into 

Reedy Creek, and then into Wildman Marsh. (R. 4-6.) Arsenic discharge is a common problem 

with gold mining operations, and arsenic is an established toxin. (R. 6.) The testing performed by 

Mr. Bonhomme in anticipation of this suit “strongly suggests the arsenic in Reedy Creek and 

Wildman Marsh originates from Maleau’s mining waste piles.” (Id.)  

Mr. Bonhomme’s citizen suit relied on application of the CWA’s regulation of point 

sources, and he argued that the piles of mining slag and overburden were point sources under the 

Act; a contention that Mr. Maleau denied. (R. 1; 4-5.) Further, for a CWA citizen suit to be 

appropriate the discharge of arsenic must be into “navigable waters.” 33 U.S.C. § 1362(7). Mr. 

Maleau asserts that Ditch C-1 and Reedy Creek are not navigable waters and are therefore 

exempt from CWA regulation.  

Mr. Bonhomme has reduced his number of hunting trips into the Marsh from eight a year 

to two; he asserts that this is due to fears of arsenic poisoning. (R.6.) Mr. Maleau highlights the 
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fact that the hunting trips are almost uniformly done on behalf of PMI, of which Mr. Bonhomme 

is President and the largest shareholder (a 3% stock ownership), and that the economic climate 

and PMI’s financial struggles are the reason for the reduction of luxury hunting trips. (Id.)  

PMI and Mr. Maleau are direct competitors in the commodities market; the Attorney 

General of Progress even alleged that Mr. Bonhomme “filed suit against Maleau to injure his 

ability to compete with PMI.” (R. 6.) Mr. Bonhomme fired back at a press conference, alleging 

various unfair business practices conducted by Mr. Maleau’s mining operation, from skirting 

environmental regulations to using illegal laborers housed in old chicken coops. (R. 6-7.) Mr. 

Bonhomme’s legal and water testing/analysis fees were all paid for by PMI. (R. 6.)  

STANDARD OF REVIEW 
 

 This appeal is based on the District Court’s grant of a motion for summary judgment. (R. 

1.)  Summary judgment is appropriate when “there is no genuine issue as to any material fact and 

. . . the moving party is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The Court 

reviews findings of law de novo, which requires an independent determination, giving no special 

weight to the lower court determination. Pierce v. Underwood, 487 U.S. 552, 558 (1988); see 

also United States v. First City Nat’l Bank of Houston, 386 U.S. 361, 368 (1967). 

SUMMARY OF THE ARGUMENT 
 

The District Court was correct on five issues and erred on one issue. The Court was 

correct in holding Mr. Maleau was not a real party in interest as required by FRCP 17 and that 

Mr. Maleau is unable to raise a CWA citizen suit because he is a foreign citizen. The District 

Court also correctly interpreted the CWA in finding Mr. Maleau’s mining waste piles are 

nonpoint sources, that Reedy Creek is a water of the United States, and that Mr. Bonhomme is 

the liable party due to his ownership of the Ditch C-1 culvert that discharges arsenic to Reedy 
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Creek. The District Court’s sole error was in finding that Ditch C-1 w2as not a water of the 

United States, and not subject to the CWA.  

The District Court correctly held that PMI, rather than Mr. Bonhomme, was the real party 

in interest. Mr. Bonhomme was given adequate time to modify his complaint and substitute PMI 

as the plaintiff but elected not to. To be a real party in interest a putative plaintiff must be the 

party who was injured or stands to directly benefit from the suit. Mr. Bonhomme’s interests are 

isolated to advancing PMI’s commercial goals by harming a direct competitor: Mr. Maleau. This 

motive is evidenced by PMI’s funding of Mr. Bonhomme’s suit. Since Mr. Bonhomme is not the 

real party in interest the District Court properly dismissed Mr. Bonhomme’s complaint.  

Mr. Bonhomme is a foreign citizen and may not avail himself of all the benefits and 

privileges of a United States citizen; this includes the citizen suit provision of the CWA. The 

District Court held that narrowing the definition of “citizen” to limit suits to domestic citizens 

parallels the reasoning used by the Supreme Court in construing “waters of the United States” to 

mean “navigable waters.” Solid Waste Agency of N. Cook Cnty v. U.S .Army Corps of Eng’rs, 

531 U.S. 159 (2001). The system-wide consequences of permitting any individual access to the 

citizen suit recourse are expensive, inefficient, and harmful to the citizens of the United States. 

The District Court properly held that the piles of mining waste that are located on Mr. 

Maleau’s property are not point sources under the CWA.  Any arsenic that is contained in the 

piles is only able to reach Ditch C-1 through runoff as a product of precipitation.  This external 

locus of activity, combined with the diffuse nature in which the runoff enters Ditch C-1, creates a 

situation where a finding that the piles are point sources would obliterate any meaningful 

distinction between point and nonpoint sources. While the term point source is to be interpreted 

broadly, it must not be read in a manner that eliminates the distinction between point and 
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nonpoint sources.  Further, as a nonpoint source, the regulation of the mining piles is, according 

to the CWA, an area left to the State of Progress to regulate. 

The District Court erred in holding that Ditch C-1 did not constitute a water of the United 

States pursuant to 33 U.S.C. § 1362(7), (12). Ditch C-1 is a water of the United States because it 

is a permanent tributary that provides a near-continuous flow of water into Reedy Creek, which 

the court correctly found to be a water of the United States. The finding that Reedy Creek is a 

water of the United States demands that its tributaries, most notably Ditch C-1, be classified as a 

water of the United States. Ditch C-1 also satisfies the narrow reading of waters of the United 

States advocated by the Raponos plurality and the substantial nexus standard of Justice Kennedy. 

Accordingly, the District Court’s decision should be reversed in order to deliver on the expressed 

purpose of the CWA and maintain a predictable enforcement regime. 

The District Court was correct in holding that Reedy Creek was subject to CWA 

protection as a water of the United States. Reedy Creek is an interstate water, which is defined in 

the governing federal regulation as a water of the United States. This fact is sufficient to affirm 

the District Court’s finding, but two additional factors also support the finding. First, the 

terminus of Reedy Creek is on federal property, which makes it literally, in terms of ownership, a 

water of the United States. Next, the connection between Reedy Creek and Congress’ commerce 

power is undeniable. Reedy Creek supports the interstate highway system by providing water to 

a rest stop. Moreover, Reedy Creek and its surrounding environs attract outdoor enthusiasts from 

seven surrounding states, which provides a significant economic benefit to Progress. For these 

reasons the District Court’s decision concerning Reedy Creek should be affirmed. 

Lastly, the District Court properly held that Mr. Bonhomme, as the owner of the culvert 

which discharges water from Ditch C-1 into Reedy Creek, was liable under the CWA for the 
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discharge of arsenic into Reedy Creek. This finding is correct regardless of whether or not Mr. 

Bonhomme is responsible for the presence of arsenic in the waters of Ditch C-1.  The Supreme 

Court has made clear in South Fla. Water Mgmt. Dist. V. Miccosukee Tribe of Indians, 541 U.S. 

95 (2004) that culverts are point sources under the CWA.  The Court’s holding was based largely 

on the understanding that the list of point sources included within the Act is non-exhaustive.  

Further, the Court has held that innocent dischargers, such as Mr. Bonhomme, are liable under 

the CWA.  This holding ensures that a party can always be held liable for the discharge of 

pollutants in the waters of the United States, and helps achieve key goals of the CWA.  

Accordingly, the District Court’s order holding Mr. Bonhomme liable should be affirmed. 

ARGUMENT 
 

I. JACQUES BONHOMME IS NOT A REAL PARTY IN INTEREST AND WAS 
GIVEN AN ADEQUATE AMOUNT OF TIME TO CORRECT THE ERROR AND 
SUBSTITUTE PRECIOUS METALS INTERNATIONAL AS THE PLAINTIFF. 

 
There was no error on the part of the District Court of Progress in finding that PMI was the 

real party in interest and was attempting to “buy a plaintiff” by positioning Mr. Bonhomme as 

the sole plaintiff in the original suit. (R. 8.) Central to this is that Mr. Bonhomme’s personal 

interests in the suit cannot be sufficiently distinguished from the corporate interests of PMI.  

“Real party in interest” is “a term of art utilized in federal law to refer to an actor whose 

interests may be represented in litigation by another.” United States ex rel. Eisenstein v. City of 

New York, 556 U.S. 928, 934-35 (2009). Fundamentally, the real parties in interest are the 

individuals that benefit if the legal issue is resolved in their favor; this is relevant if the cause of 

action has been brought by a nominal party that will not stand to benefit as an individual. 

Swanson v. Bixler, 750 F.2d 810, 813 (10th Cir. 1984). The doctrine of the real party in interest 

can be seen as an offshoot of the shareholder standing rule, a prohibition on shareholders suing 
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on behalf of the company without an injury or benefit to the individual, separate from the 

company. Franchise Tax Board of California v. Alcan Aluminum Ltd., 493 U.S. 331, 336 (1990). 

In a suit involving the entwined interests of a company and one of its shareholders, the 

overriding benefit determines the real party in interest. Without a particular benefit to the 

individual shareholder the putative plaintiff runs afoul of the shareholder standing rule; “injuries 

to the shareholder which are derived solely from injuries to the corporation, for instance, 

diminution of share price, belong to the corporation.” Rawoof v.Texor Petroleum Co., Inc., 521 

F.3d 750,761 (7th Cor. 2008). If the party without a distinct interest has brought the cause of 

action, FRCP 17 is implicated. The purpose of FRCP 17 is to prevent defendants from being 

brought to court for the same offense by different parties – the party with the actual interest in 

the result is the only party that can bring suit. FRCP 17 proscribes the tactic of burying a 

defendant in parallel suits; if a company were able to strategically deploy all of its shareholders 

in identical but separate actions based on the alleged injury to the company, defendants would be 

quickly overwhelmed by mountains of paperwork and legal costs. Rawoof, 521 F.3d at 755.  

A shareholder may skirt the shareholder standing rule by bringing a derivative action under 

FRCP 23.1. However, a derivative action may only be brought when a company does not assert 

an available right, and a shareholder from that company personally brings suit to press the claim 

of that right on behalf of the company. Daily Income Fund, Inc. v. Fox, 464 U.S. 523, 528 

(1984). A shareholder must make an initial demand to the board of directors for enforcement of 

the claim; it is only after the company has been made aware of the potential right and has 

declined to pursue it that a shareholder may initiate a derivative action. Daily Income Fund, Inc., 

464 U.S. at 528. Derivative actions are a rare grant of standing to a shareholder, the purpose of 

which “was to place in the hands of an individual shareholder, a means to protect the interests of 
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the corporation from the malfeasance of ‘faithless directors and managers.’” Kamen v. Kemper 

Financial Services, 500 U.S. 90, 95 (1991) (quoting Cohen v. Beneficial Loan Corp., 337 U.S. 

541, 548 (1949)). The derivative action allows the individual shareholder to adopt the company’s 

position as the real party in interest once it has been established that the company has a cause of 

action that it declines to pursue. 

The shareholder standing rule and the doctrine of the real party in interest are elements of 

prudential standing, which is distinct from Article III standing. Warth v. Seldin, 422 U.S. 490, 

498 (1975) (citing Barrow v. Jackson, 346 U.S. 249 (1953)). Article III standing is comprised of 

three elements: injury in fact, a causal connection between the injury and the defendant, and the 

judicial remedy must actually redress the injury suffered. Lujan v. Defenders of Wildlife, 504 

U.S. 555, 560 (1992). “In addition to the immutable requirements of Article III, ‘the federal 

judiciary has also adhered to a set of prudential principles that bear on the question of standing.’” 

Bennett v. Spear, 520 U.S. 154, 162 (1997) (quoting Valley Forge Christian College v. 

Americans United for Separation of Church and State, Inc., 454 U.S. 464, 474-75 (1982)).  

As with Article III standing, prudential standing principles are “founded in concern about the 

proper – and properly limited – role of the courts in a democratic society.” Warth, 422 U.S. at 

498. Both principles of standing are designed to focus the courts on real problems between actual 

parties; prudential standing has arisen from cases and may be modified by Congress, while 

Article III is an enumerated principle of the Constitution.  

The bar against shareholders suing on behalf of their company stems from principles of 

prudential standing, especially “that the plaintiff generally must assert his own legal rights and 

interests, and cannot rest his claim to relief on the legal rights or interests of third parties.” 

Franchise Tax Board of California, 493 U.S. at 336 (quoting Warth, 422 U.S. at 499) (internal 
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quotation marks omitted). If an injury to a company is distributed equally among its 

shareholders, the interest in the cause of action belongs to the company, not each shareholder. 

Mr. Bonhomme was unable to demonstrate to the District Court that his interest was separate 

from, or more significant than, that of PMI. It is true that the property in Progress which belongs 

to Mr. Bonhomme borders Wildman Marsh; the primary use of that land, however, has been 

entertaining hunting parties of business associates and clients to forward the interests of PMI. (R. 

6.) Mr. Bonhomme has alleged that he has a diminished recreational appreciation of the wetlands 

that border his property, yet his fear of arsenic in the wetlands is not what has precluded his 

enjoyment. Progress asserts that the reduction of PMI’s recreational use of Mr. Bonhomme’s 

land is tied to the economic realities of market contractions and diminished profits tied to the 

recent recession. If Mr. Bonhomme feared toxins in the wetlands, he would have curtailed his 

recreation completely, not reduced it in line with his company’s profit margins.  

The accusations levied by Mr. Bonhomme at press conferences surrounding the trial further 

evince that PMI is the real party in interest. Mr. Bonhomme declined to raise his environmental 

concerns and attacked the business practices of Mr. Maleau instead. (R. 6.) Mr. Maleau’s 

detrimental effect on PMI’s profits is a matter of record, and Mr. Bonhomme’s framing of the 

issue in terms of business practices, rather than concerns of pollutant discharges, underscores 

that this suit was brought to forward the interests of PMI, not Mr. Bonhomme. Finally, the use of 

PMI funds to pay for sample collection and analysis, as well as legal costs, cements the company 

as the real party in interest, rather than Mr. Bonhomme. As the District Court noted, PMI should 

not be allowed to sponsor a plaintiff on this matter, nor should they be permitted to shield 

themselves from scrutiny by conscripting a shareholder into litigation on PMI’s behalf. (R. 8.) 
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The assertion of a deficiency in a real party in interest must be raised timely enough to allow 

the plaintiff to correct the issue. McLouth Steel Corp. v. Mesta Machine Co., 116 F. Supp. 689, 

691 (E.D. Pa. 1953). Mr. Maleau first filed the FRCP 17 assertion in his original answer to the 

complaint. (R. 7.) This allowed abundant time for Mr. Bonhomme to address the deficiency of 

the suit and substitute PMI as the real party in interest. Mr. Bonhomme declined to remedy his 

pleadings, which required the District Court to dismiss his suit for a lack of prudential standing.  

While a shareholder could resort to a shareholder derivative action to assume the position of 

a real party in interest to the suit, Mr. Bonhomme has neither satisfied the requirements of that 

doctrine, nor asserted the derivative action as a justification for his suit. The derivative action 

articulated by FRCP 23.1 is available only if the shareholder has alerted the company to the 

potential claim and the board of directors has failed to enforce the claim to that right. Daily 

Income Fund v. Fox, 464 U.S. 523, 528 (1984). Mr. Bonhomme has not attempted to persuade 

the PMI board of directors to assert a claim against Mr. Maleau; the use of a citizen suit is an 

attempt to obscure the corporate motives of the suit and further insulate PMI from criticism. The 

ploy was transparent and quickly dismissed by the District Court. (R. 7.) 

The underlying cause of action was explicitly laid out in Mr. Bonhomme’s press conferences, 

where he was vitriolic in his condemnation of Mr. Maleau’s allegedly unfair business practices. 

If PMI can assert a valid case on the allegations of unfair business practices, they should be 

encouraged to do so, however, it is unjust and against sound policy to allow PMI to use matters 

of public interest to attack Mr. Maleau while disguising their interests as those of a private party.   

Mr. Bonhomme has no real interest in this case, distinct from the interests of PMI. Based on 

his comments to the media and his focus on Mr. Maleau’s business practices rather than the 

alleged environmental damage, it is clear that PMI is the real party in interest. Mr. Bonhomme 
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had ample time – as required by FRCP 17 – to remedy the error in the pleadings, but refused to 

properly amend his complaint in conformity with the law. For the reasons articulated above the 

District Court’s ruling should be affirmed. 

II. MR. BONHOMME, AS A FRENCH CITIZEN, IS PRECLUDED FROM 
BRINGING A CITIZEN SUIT UNDER THE CLEAN WATER ACT 

 
There is an immediate and established distinction drawn between citizens of different 

countries, a boundary in nationality and law that is established doctrine in the international 

community.  The Supreme Court has held: “Congress regularly makes rules that would be 

unacceptable if applied to citizens.” Demore v. Kim, 538 U.S. 510, 511 (2003) (quoting Mathews 

v. Diaz, 426 U.S. 67, 80 (1976)); see also Galvan v. Press, 347 U.S. 522 (1954) (allowing 

deportation for lawful political affiliations and activities); Foley v. Connelie, 435 U.S. 291 

(1978) (allowing a citizenship requirement in hiring of state troopers). Mr. Bonhomme is not an 

American citizen, and as such should be precluded from bring a citizen suit under the Clean 

Water Act of the United States of America as a matter of definition and policy. 

33 U.S.C. § 1365(g) defines the word citizen in the CWA as “a person or persons having an 

interest which is or may be adversely affected.” This should not be read as expanding citizen suit 

capability to citizens of any country affected by violations of the CWA. As a matter of definition, 

United States laws that specify citizenship should be implicitly read to regard domestic 

citizenship; it is specious to assert that any time the term “citizen” is used without direct 

reference to nationality it refers to all citizens of the world, as such a reading would substantially 

dilute the meaning of the term “citizen”.   

As the District Court of Progress noted, the motivation of Congress in establishing the 

definition of citizen in §1365 was an interest in expanding the eligible parties for citizen suits 

beyond individuals, granting standing to organizations and citizen groups, not expanding the 
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scope of eligible individuals beyond U.S. citizens. (R. 8.) (citing Solid Waste Agency of N. Cook 

Cnty v. U.S. Army Corps of Eng’rs, 531 U.S. 159, 172 (2001); 33 U.S.C. § 1362. In defining a 

person under § 1362, the CWA makes no mention – explicitly or implicitly – of expanding 

citizen standing to encompass foreign citizens.  

There is an overriding policy rationale for limiting the scope of the term “citizen” to citizens 

of the United States. The injury requirement of Article III standing has been expanded in recent 

decades to reflect the almost inarticulable value of natural resources and ecological benefits; it is 

important, and appropriate, for citizens to bring suit for loss of economic, recreational, and even 

aesthetic value, as it relates to environmental degradation. Sierra Club v. Morton, 405 U.S. 727 

(1972). The expansion of the breadth of legal injury in Morton has allowed environmental 

organizations to bring citizen suits on behalf of members who will lose aesthetic experiences 

they assert as personally valuable. 405 U.S. at 734. An injury, even an aesthetic injury, cannot be 

theoretical or speculative; a plaintiff environmental organization must be able to demonstrate that 

one or more of its members would suffer some loss of value, i.e., that there are representative 

individuals who have actually experienced the value being imperiled. Morton, 405 U.S. at 735; 

see also Simsbury-Avon Preservation Society, L.L.C. v. Metacon Gun Club, Inc., 472 F. Supp. 2d 

219 (D. Conn. 2007) (holding that a fear of contamination that prevented continued recreation is 

sufficient for standing but a general disgust with pollution in the area was not an aesthetic injury 

for purposes of standing). 

If the citizen suit mechanism were opened to all persons, regardless of citizenship, who have 

ever set foot in an area they would prefer to see remain undeveloped, then every backpacker, 

climber, backcountry skier, etc., would become a potential plaintiff, regardless of their interest in 

the United States. An expanded CWA citizen suit provision would allow individuals from all 
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over the world to stymie the most particular and local development interests. Even if a project 

involved the unanimous support of the tax paying citizens of the United States, citizen suits 

could still bury the local district courts as a plethora of foreign citizens bring their ephemeral 

interests to bear on the project. This result could drastically steepen the cost of even the most 

mildly controversial of projects, and would shackle economic and commercial growth to the 

whim of the international community without distributing an equal burden on other countries.  

Premising CWA citizen suits on having United States citizenship leads to a troubling 

counterargument, that non-citizens would be precluded from protecting their property against 

polluters, and removing significant protections from one class of property owners. The situation 

with Mr. Bonhomme illustrates the shallowness of that argument, as Mr. Bonhomme is not 

denied legal recourse; if he has a legitimate legal claim against Mr. Maleau there are options for 

legal action. Mr. Bonhomme and PMI have an interest in the unfair business practices of Mr. 

Maleau’s mining operation, and that cause of action is open and more appropriate for the 

circumstances here. Mr. Bonhomme is without any need to resort to the citizen suit provision of 

the CWA – if there had been damage to his property, his citizenship status would be irrelevant 

and he could pursue the corresponding cause of action. Mercer v. Rockwell Intern. Corp., 24 F. 

Supp. 2d 735 (W.D. Ky. 1998). 

The policy reasons for confining the citizen suit to plaintiffs of United States’ nationality 

demand that Mr. Bonhomme’s foreign citizenship preclude him as an eligible plaintiff in this 

cause of action. This makes no assertion as to the value of Mr. Bonhomme’s claims under the 

law; it merely denies his ability to bring suit under this cause of action.  

The suit initiated by Mr. Bonhomme should be dismissed in its entirety for want of standing 

on procedural and definitional grounds. The rulings of the District Court – that Mr. Bonhomme 
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lacks standing as a citizen and as a real party in interest – should be upheld. Mr. Bonhomme is 

acting in the interests of an international corporation in an attempt to harm a competitor, not in 

the interests of a citizen of the United States concerned about environmental harms. 

III. THE MINING WASTE PILES LOCATED ON MR. MALEAU’S PROPERTY ARE 
NOT POINT SOURCES WITHIN THE MEANING OF THE CLEAN WATER ACT 
BECAUSE THEY ARE NOT DISCERNIBLE, CONFINED, AND DISCRETE 
CONVEYANCES AS COVERED BY THE ACT. 

The Clean Water Act’s prohibition on discharges of pollutants into waters of the United 

States only applies to point sources.  33 U.S.C. §1362(12).  A point source is defined as “any 

discernable, confined, and discrete conveyance . . . from which pollutants are or may be 

discharged.” 33 U.S.C. §1362(14).  Through this definition of point source, Congress placed a 

substantial restriction on the reach of the CWA.  Specifically, the Act does not reach situations 

involving natural rainfall drainage over a broad area of land, or other similarly broad and diffuse 

discharges, which have been defined as nonpoint sources. See 33 U.S.C. §1362(14); Appalachian 

Power Co. v. Train, 545 F.2d 1351, 1373 (4th Cir. 1976). 

Nonpoint sources are sources of pollutant discharge whose locus of activity is not internal. 

Accordingly, nonpoint source discharges require an external catalyst, frequently this comes in 

the form of precipitation. See Sierra Club v. Abston Constr. Co., 620 F.2d 41, 44 (5th Cir. 1980); 

Natural Resources Defense Council, Inc. v. Muszynski, 268 F.3d 91, 94 (2d Cir. 2001); Trustees 

for Alaska v. EPA, 749 F.2d 549, 558 (9th Cir 1984).  Nonpoint sources require precipitation, or 

other external factors, to form runoff which eventually reaches a larger body of water.  The 

resulting runoff may only be classified as a point source if the owner of the material leaching 

pollutants into the runoff has made some attempt to collect or direct the runoff via a change in 

the surface of the land.  Abston Constr. Co., 620 F.2d at 44-45; United States v. Agosto-Vega, 

617 F.3d 541, 552 (1st Cir. 2010). 
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The concept of nonpoint source pollution was omitted from the CWA’s regulatory coverage 

to avoid overbreadth. If nonpoint source pollution had been included the CWA, then the CWA 

would apply to all situations in which a pollutant makes its way to a water-body.  Without the 

limitation omitting nonpoint sources from coverage under the CWA, every car dripping small 

amounts of oil onto the pavement would, technically, be within the purview of the CWA.  

However, the point source limitation in the CWA is not a statement by Congress that nonpoint 

source discharegs are not significant potential sources of pollution, or that nonpoint sources 

should not be regulated.  See United States v. Earth Sciences, Inc., 599 F.2d 368, 373 (10th Cir. 

1979)(explaining that the legislative history surrounding the CWA makes it clear that Congress 

did assert that nonpoint sources may need regulation.).  In fact, the limitation on the CWA to 

point sources is a recognition that the regulation of nonpoint sources is better left to the States.  

Beyond the fact that forcing the federal government to regulate both point and nonpoint 

sources would overwhelm a system that already works on thousands of permits a year, the 

regulation of nonpoint sources is left to States because States are better able to evaluate the need 

for nonpoint source regulation.  Often nonpoint source pollution implicates questions of 

industrial practices; land usage; and zoning, and individual States are in the best position to judge 

for themselves how much regulation, and what type of regulation, is needed.  Because all of 

these factors need to be considered and weighed, any decision on nonpoint source regulation 

dictates policy for that governed area, and because significant state policy will be set by these 

regulations, it is an area best left to the individual States.   

The term point source is to be interpreted by the EPA and the courts in as broad a manner as 

reasonably possible. See Earth Sciences, Inc., 599 F.2d at 373; Cordiano v. Metacon Gun Club, 

Inc., 575 F.3d 199, 219 (2d Cir. 2009).  The statute should be interpreted in such a way as to give 
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the Act jurisdiction over as many sources of pollution as can be reasonably included within the 

definition of a “discernable, confined, and discrete conveyance” of pollutants. Id.  

Still, the term point source is not to be interpreted so broadly as to remove the distinction 

between point and nonpoint sources. See Cordiano, 575 F.3d at 218; e.g., United States v. Plaza 

Health Labs., Inc., 3 F.3d 643, 646 (2d Cir. 1993).  Interpretations of “point source” must not go 

so far as to include situations where the discharge is coming from broad and diffusive runoff into 

a water-body, or where the discharge is a result of something on the land being acted upon by an 

external locus of activity, such as the rain. See Trustees for Alaska, 749 F.2d at 558. 

Interpreting the term point source as broadly as is legally permissible, the term does not 

cover the piles of mining waste located on Mr. Maleau’s property. While the piles of mining 

waste located on Mr. Maleau’s property do contain certain amounts of arsenic, the piles do not 

themselves constitute a point source because they do not contain the requisite internal locus of 

activity and because there was no attempt on the part of Mr. Maleau to collect or redirect the 

runoff from the piles.  Further, interpreting the term point source to cover these piles would 

eliminate any meaningful distinction between point and nonpoint sources, and infringe on an 

area of regulation that Congress has left to the States.  

Any arsenic that reaches Ditch C-1 from the piles located on Mr. Maleau’s property would be 

brought there via rainwater runoff.  The piles do not discharge arsenic into the Ditch without an 

external activating force, and thus they do not have the internal locus of activity necessary to be a 

point source.  Because the arsenic is only able to reach the Ditch in the form of rainwater runoff, 

the locus of activity is entirely external to the piles themselves, and such they are not point 

sources within the meaning of the statute. 
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Further, any rainwater runoff that may contain arsenic is simply too diffuse to be a point 

source.  Mr. Maleau made no attempt to affect any change in the flow of the runoff from the 

piles.  The rainwater runoff from the piles was not collected, directed, or controlled in any 

artificial or intentional way.  The rainwater runoff from these piles is rainwater runoff in its most 

basic form.  Because the runoff was uncollected and undirected, the piles remain a nonpoint 

source for the purposes of the Clean Water Act. 

Finding that the mining waste piles are point sources simply because rainwater runoff may 

carry arsenic from them to Ditch C-1 would completely obliterate any meaningful distinction 

between point and nonpoint sources.  If these mining piles are found to be point sources, there is 

no principled distinction to be made, and nearly anything that is the source of a pollutant 

contained in runoff becomes a point source, such as a car leaking oil on the road or homeowner 

using pesticides on their garden.  While the term point source is to be interpreted broadly, it 

cannot be interpreted in such a way as to ignore the judgment by Congress that nonpoint sources 

are to be left to the regulation of the States. 

Lastly, the fact that the CWA does not regulate the piles on Mr. Maleau’s property should not 

indicate that Mr. Maleau is immune from regulation.  As stated, nonpoint sources, such as Mr. 

Maleau’s piles, can be serious environmental issues that should be regulated, however, that 

regulation should come from the State of Progress.  As a nonpoint source, the piles of 

overburden fall within the jurisdiction of the State of Progress to regulate, and inapplicability of 

the CWA should not be seen as an escape from liability for Mr. Maleau for any arsenic that, 

through rainwater runoff, may seep into Reedy Creek via Ditch C-1. 

The piles of mining waste located on Mr. Maleau’s property do not place arsenic into Ditch 

C-1, the arsenic only reaches the ditch because of rainwater runoff, which is a nonpoint source.  
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Further, Mr. Maleau has never made any attempt to collect or direct the flow of any rainwater 

runoff from the piles, thus the discharge cannot be reclassified as a point source.  

Acknowledging the distinction between point and nonpoint sources does not indicate that Mr. 

Maleau will escape liability. For those reasons the piles of mining waste on Mr. Maleau’s 

property are not point sources under the CWA, and the order of the District Court should be 

affirmed in holding that the piles located on Mr. Maleau’s property are not point sources. 

IV. REEDY CREEK IS A WATER OF THE UNITED STATES BECAUSE IT IS AN 
INTERSTATE WATER AND HAS THE REQUISITE IMPACT ON COMMERCE 
TO BE SUBJECTED TO CLEAN WATER ACT JURISDICTION.  

The District Court correctly found that Reedy Creek is a water of the United States by 

evaluating the nature of Reedy Creek’s impact on interstate commerce. This alone would have 

satisfied the statute, but the Court was further swayed by the relationship between Reedy Creek 

and the federal waters contained in the Wildman National Wildlife Refuge. The significant 

impact Reedy Creek has on interstate commerce, both in terms of travel and tourism, place it 

squarely in the heart of Congress’ commerce power. Likewise, Reedy Creek shares a significant 

nexus with the waters and wetlands contained in the Wildman National Wildlife Refuge and 

provide an independent reason for Reedy Creek to be protected by the Clean Water Act. 

The CWA interprets “navigable waters” to mean the “waters of the United States.” 33 

U.S.C. § 1362(7) (2012). The “waters of the United States” has been further defined by 40 

C.F.R. § 122.2 in six ways. The regulation includes “[a]ll waters currently used . . . or [which] 

may be susceptible to use in interstate or foreign commerce.” 40 C.F.R. § 122.2 (2012).  The 

regulation also includes “all interstate waters, including interstate wetlands . . .” the use, 

degradation, or destruction of which could affect interstate commerce. Id. Finally, § 122.2 

includes; (1) “all impoundments of waters otherwise defined as waters of the United States under 

this definition; (2) [t]ributaries of waters identified in paragraphs (a) through (d) of this 
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definition; and (3) [w]etlands adjacent to waters (other than waters that are themselves 

wetlands).” Id. 

The CWA’s stated objective is “to restore and maintain the chemical, physical, and 

biological integrity of the Nation's waters”, which supports a broad authority for enforcement 

and regulatory agencies in administering CWA.  33 U.S.C. § 1251(a) (2012). Based on this 

language courts have held that “Congress intended to regulate discharges made into every creek, 

stream, river or body of water that in any way may affect interstate commerce.” Earth Sciences, 

Inc., 599 F.2d at 375. The interstate nature of water pollution was one of the reasons why 

Congress enacted the legislation in the first place. See, e.g., Act of Oct. 2, 1965, Pub. L. 89-234, 

79 Stat. 903 (1965) (addressing water pollution only in interstate waters). This history supports 

an expansive understanding of waters that should be regulated pursuant to the CWA. 

The historical understanding of navigable waters and waters of the United States provides 

a backdrop for understanding the current state of the law. Before the CWA, the term “navigable 

waters” referred only “to interstate waters that are navigable in fact or readily susceptible of 

being rendered so.” The Daniel Ball, 77 U.S. 557, 563 (1871); see also Appalachian Elec. Power 

Co., 311 U.S. at 406 (1940). While the Army Corps of Engineers (“Corps”) originally used this 

definition to guide their enforcement efforts, they soon sought to expand the definition to the 

“outer limits of Congress’ commerce power.” Rapanos, 547 U.S. at 724. At the zenith of this 

expansion, the Corps “interpreted its own regulations to include ‘ephemeral streams’ and 

‘drainage ditches’ as ‘tributaries’ that are part of the “waters of the United States according to 33 

C.F.R. § 328.3(a)(5).” Id. at 725.  

Congress has significant authority to protect and regulate “this Nation’s waters under the 

Commerce Clause as channels of interstate commerce.”  Kaiser Aetna v. United States, 444 U.S. 
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164, 173 (1979). This authority allows Congress to both promote commercial activity as well as 

prevent the degradation of the channels of interstate commerce. See United States v. Lopez, 514 

U.S. 549, 558 (1995). Lopez summarized the three categories of activity Congress may regulate 

under the commerce power: (1) “the use of the channels of interstate commerce; (2) the 

instrumentalities of interstate commerce, or persons or things in interstate commerce, even 

though the threat may come only from intrastate activities; and (3) activities having a substantial 

relation to interstate commerce. Id. at 558–559. 

In Raponos, the Supreme Court provided updated the definitions of navigable waters and 

waters of the United States language, but did not provide a clear, or objectively measureable, 

standard to apply. In Raponos, the Appellant had filled wetlands on his own property to advance 

a development project and was sentenced by the lower court to sixty-three months in prison and 

hundreds of thousands of dollars in criminal and civil fines. Rapanos, 547 U.S. at 719–721. 

When remanding to the lower court, the Court emphasized that waters of the United States 

referred primarily to “rivers, streams, and other hydrographic features more conventionally 

identifiable as ‘waters.’” Id. at 734 (quoting United States v. Riverside Bayview Homes, Inc., 474 

U.S. 121, 131 (1985)). It is important to note that since no Raponos decision garnered five votes 

“the holding of the Court may be viewed as that position taken by those Members who concurred 

in the judgments on the narrowest grounds.” Marks v. United States, 430 U.S. 188, 193 (1977).  

The Raponos plurality took special care to ensure that it did not “exclude streams, rivers, 

or lakes that might dry up in extraordinary circumstances, such as drought [or] exclude seasonal 

rivers, which contain continuous flow during some months of the year but no flow during dry 

months” from the regulatory reach of the Corps. Id. at 732, n.5. The overall finding of the 

plurality was that the Corps of Engineers, in vastly exceeding the understood definitions of 
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“waters of the United States”, had impermissibly extended the CWA to wetlands that it was not 

statutorily authorized to regulate. Justice Kennedy’s concurrence provides the common ground 

governing what waters are subject to the CWA. 

The plurality’s opinion in Raponos functionally limited the CWA to the first prong of 

commerce powers by focusing almost solely on the channels of interstate commerce. This 

winnowing of the commerce powers, and reduction of the Corps’ regulatory powers, was done 

by the Court advocating for a strict definition of U.S. waters, limited to only those adequate for 

interstate commerce, their tributaries, and adjacent wetlands. Raponos, 547 U.S. 738–739.  

Justice Kennedy’s concurrence criticized the plurality’s stance as too dismissive of the 

interests protected by the CWA and expressed a preference for a different standard. Justice 

Kennedy intimated; that when “wetlands possess the requisite nexus, and thus come within the 

statutory phrase ‘navigable waters,’ if the wetlands, either alone or in combination with similarly 

situated lands in the region, significantly affect the chemical, physical, and biological integrity of 

other covered waters more readily understood as ‘navigable’” then they should be covered by the 

CWA. Id. at 2248. He stated when “wetlands’ effects on water quality are speculative or 

insubstantial, they fall outside the zone fairly encompassed by the statutory term “navigable 

waters.” Id. This would limit federal regulatory authority under the CWA less than the plurality’s 

position, but does not go as far as Justice Breyer’s dissent.  Id. at 811 (Breyer, J., dissenting) 

(maintaining that “the authority of the Army Corps of Engineers under the CWA extends to the 

limits of congressional power to regulate interstate commerce.”).  

The Supreme Court had already narrowed the expanse of the Corps’ regulatory power. 

Solid Waste Agency v. United States Army Corps of Eng’rs, 531 U.S. 159, 174 (2001) (finding 

that the “Migratory Bird Rule” is not sufficient to invoke the Corps regulating an “abandoned 
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sand and gravel pit”) (hereinafter SWANCC). The SWANCC Court recognized that the impact of 

polluting activities on migrating birds is significant, but had two concerns. First, the Court felt 

that the connection between migrating birds and the gravel pit were too attenuated to determine 

the precise impact. Id. at 173. The other rationale involved federalism concerns; the Court held 

that allowing the Corps to extend their authority to the Petitioner’s land would “result in a 

significant impingement of the States’ traditional and primary power over land and water use.” 

Id. at 174. See also Hess v. Port Authority Trans-Hudson Corp., 513 U.S. 30, 44 (1994) 

(“Regulation of land use [is] a function traditionally performed by local governments”). 

 The issues present in this case falls within the gray areas previously unaddressed. The 

federalism concerns that have guided previous CWA precedent, specifically SWANCC, are not 

present in this case. The Supreme Court’s previous acrimony to the applicability of the entire 

Commerce Clause is lessened here and a finding that Reedy Creek falls within the ambit of the 

CWA allows the primary legislative goal of the Act to be realized. 

First, “the instrumentalities of interstate commerce” prong from Lopez is satisfied by 

Reedy Creek’s role in supporting travel along an interstate highway by providing water to an 

interstate highway rest stop. See also Caminetti v. United States, 242 U.S. 470, 491 (1917) (“The 

authority of Congress to keep the channels of interstate commerce free from immoral and 

injurious uses has been frequently sustained, and is no longer open to question.”).  

Next, the activities along Reedy Creek and in the Wildman Marsh have a substantial 

relation to interstate commerce, satisfying the third prong of the Commerce Clause as articulated 

in Lopez. The Wildman Marsh is a major destination for the duck hunters of seven states, which 

has a substantial impact on the economy of Progress and New Union. This understanding is not 
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an attempt to revive the “Migratory Bird Rule” because the concern is not the birds themselves, 

but the economic impact of diminished tourism to Wildman Marsh and its surrounding environs.  

To accomplish the goal of restoring and maintaining the chemical, physical, and 

biological integrity of the Nation’s waters the Corps must be provided some latitude in deciding 

what waters fall under their regulatory umbrella. Similarly, the Corps must be able to decide if 

the aggregate effect of all of the individual instances of discharge require regulating each of 

them. See Wickard v. Filburn, 317 U.S. 111, 124 (1942). Congress’ power to regulate the 

channels of interstate commerce includes the power to keep traditional navigable waters free 

from pollution; this goal may be pursued by regulating conduct. This necessarily includes 

regulating pollutant discharges into non-navigable tributaries or their adjacent wetlands, which 

occurs outside traditional navigable waters, but has the potential to affect the channels of 

commerce or interstate commerce generally. If Reedy Creek is held to be outside of the waters of 

the United States the regulatory authority of the CWA will be reduced to the limited 

understanding applied one hundred years ago. Finding Reedy Creek to be a water of the United 

States is appropriate under prior precedent and the need to protect our nation’s waterways. 

The holding in SWANCC is immediately distinguishable because the Court’s federalism 

concerns are not present in this case. First, the waters here are interstate. In SWANCC, the waters 

were an isolated and relatively abandoned sand and gravel pit. 531 U.S. at 163. The EPA’s 

definition of “waters of the United States” includes interstate waters, which Reedy Creek 

inarguably satisfies. 40 C.F.R. § 122.2 (2012). Reedy Creek supports a rest stop on an interstate 

highway, attracts hunting and fishing enthusiasts from around the world, and terminates in the 

Wildman National Wildlife Refuge, which is federal land. It would be specious to hold these two 

situations to be analogous. Finally, the issue the Court had in SWANCC with “significant 
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impingement of the States’ traditional and primary power over land and water use,” is not 

present here. SWANCC, 531 U.S. at 174. The waters regulated in this case have significant 

impacts on both interstate commerce and federal lands, which are both squarely within the 

authority of the CWA.  For the foregoing reasons, the order of the District Court should be 

reversed. 

V. AS A TRIBUTARY OF REEDY CREEK, AN INTERSTATE NAVIGABLE 
WATER, DITCH C-1 IS A WATER OF THE UNITED STATES WITHIN THE 
MEANING OF THE CLEAN WATER ACT. 

Much of the law which dictates that Reedy Creek is a water of the United States is 

applicable to the analysis of Ditch C-1 and its rightful classification as a water of the United 

States. Ditch C-1 must be classified as a “water of the United States” based on three separate 

rationales: (1) Ditch C-1 is a tributary as described in the CWA and EPA guidance; (2) Ditch C-1 

satisfies the understanding of waters espoused by the Raponos plurality; and (3) Ditch C-1 

satisfies the ‘substantial nexus’ test raised by Justice Kennedy’s concurrence in Raponos.   

When defining “waters of the United States”, federal regulation provides that tributaries 

of interstate waters, including wetlands may be regulated under the CWA. 40 C.F.R. § 122.2 

(2012). Moreover, the Corps is permitted to regulate “[a]ll other waters such as intrastate lakes, 

rivers, streams (including intermittent streams), mudflats, sandflats, wetlands, sloughs, prairie 

potholes, wet meadows, playa lakes, or natural ponds the use, degradation, or destruction of 

which would affect or could affect interstate or foreign commerce.” Id. However, this potentially 

expansive understanding is greatly limited by the Rapanos command that waters be “relatively 

permanent, standing or flowing bodies of water,” Rapanos, 547 U.S. at 732, not excluding waters 

that may dry up in extraordinary circumstances.” 

The Raponos plurality also demanded increased examination of whether the ditches or 

drains near the wetlands in question were ‘waters’ in the ordinary sense of containing a relatively 
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permanent flow. The Court noted that when separate classifications are used such as “ditches, 

channels, or conduits,” it indicates that “these are by and large, not ‘waters of the United 

States’.” Id. at 736. This finding was based on the plurality reasoning that a “relatively 

continuous flow is a necessary condition for qualification as a ‘water,’ not 

an adequate condition.” Id. at 736, n.7. The Court outlined that when a ditch, channel, or conduit 

becomes more permanent, it is generally referred to by a different name. Id.  

Justice Kennedy’s concurrence in Raponos disputed the plurality’s tightening of the 

Clean Water Act’s reach for two reasons. First, Justice Kennedy felt that limiting “waters” to 

permanent standing water or continuous flows made little sense since the amount of water in the 

flow has a greater effect on water quality than does the constancy of the flow. Id. at 769 

(Kennedy, J., dissenting). Next, Justice Kennedy asserted that excluding wetlands from the 

CWA, unless they had a “continuous surface connection to other jurisdictional waters”, was 

unpersuasive. Id. at 772. Justice Kennedy proposed that waters should fall within the ambit of the 

CWA if “a significant nexus between the wetlands in question and navigable waters in the 

traditional sense” exists and fits within “the statute's goals and purposes.” Id. at 779. This nexus 

is satisfied if the waters in question “significantly affect the chemical, physical, and biological 

integrity of other covered waters more readily understood as ‘navigable.’” Id. at 780. However, if 

the effects are speculative or insubstantial, they are not captured by the term “navigable waters”. 

Id. 

A body of water need not be capable of supporting waterborne transportation to be 

governed by the CWA. Raponos, like numerous other cases, made it clear that this understanding 

placed an unnecessary constraint on environmental enforcement agencies. In SWANCC, the 

Court emphasized that the term “navigable waterways” had limited import and that Congress 
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clearly intended for the CWA to “regulate at least some waters that would not be deemed 

‘navigable’ under the classical understanding of that term.” 531 U.S. at 167. The CWA also 

provides that States may assume enforcement authority for waters not currently amenable to 

transport interstate commerce, including wetlands. 33 U.S.C. § 1344(g)(1) (2012). Consequently, 

waters that do not support waterborne transportation can be governed by the CWA. 

Ditch C-1 is governable under the CWA for three reasons. First, it satisfies the statutory 

requirements of tributaries that are “waters of the United States”. Next, Ditch C-1 satisfies the 

requirements outlined by the plurality and Justice Kennedy’s concurrence in Raponos, even if the 

name does not reflect the true nature of the waterway.  

Ditch C-1 satisfies the EPA’s definition of tributary and falls within the statutorily 

granted enforcement authority of the CWA. The plain meaning of the word tributaries includes 

bodies of water that flow into a larger stream or river. Section 122.2 expressly covers tributaries 

of interstate waters. As discussed supra, Reedy Creek is an interstate water that falls within the 

ambit of the CWA and the waters of the United States. Accordingly, Ditch C-1 falls squarely 

within the regulatory authority of the Corps of Engineers.  

Ditch C-1 contains running water throughout the year, has been in existence since 1913, 

and restrictive covenants exist that ensure that it will exist in perpetuity evincing its great 

permanence. (R. 5.) It would be illogical to classify a body of water that has existed for one 

hundred years, and maintains a constant flow of water into another navigable water, as anything 

but a tributary. Furthermore, the facts evidenced that arsenic was traveling through Ditch C-1 to 

Reedy Creek, a “water of the United States”, and onto federal wetlands that are at the terminus to 

Reedy Creek. Id. The Court should bear in mind the same principle that guided the District Court 

in George v. Reisdorf Bros.: “[w]hether the body of water . . . is properly denoted as Tonawanda 
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Creek or a tributary thereof is inconsequential; it is the characteristics of that body of water that 

are of significance. George v. Reisdorf Bros., 696 F. Supp. 2d 333, 338 (W.D.N.Y. 2010)  

Though the Raponos plurality focused on the name of the body of water, Ditch C-1 

satisfies all of the requirements the Court demanded. First, the continuous flow of water through 

Ditch C-1 to a water of the United States satisfies the plurality’s standard. Mr. Maleau would 

argue that ditches are semi-permanent or subject to the desires of the landowners to remove it or 

change its course. Neither of those challenges are present here, fully satisfying the Raponos 

plurality, and a fortiori, the remainder of the Court who took a more expansive view. Ditch C-1 

is a permanent fixture, as it has been present for one hundred years, and both landowners 

adjacent to Ditch C-1 are beholden to restrictive covenants that prevent any alteration to the 

waterway. These two significant facts would sway, what could be, an otherwise skeptical court. 

The isolated nature of the abandoned waters in Raponos, which was the overarching 

concern that drove the plurality, is not present here. The waters in question in Raponos were only 

visited by migratory birds and not directly connected to any other significant waterway. Here, the 

exact opposite is true. Ditch C-1 is hydrologically significant to not only the farms that abut it, 

but also to Reedy Creek and the Wildman Marsh. This interconnectedness significantly 

distinguishes this case from the situation the plurality decided in Raponos.  

Similarly, Ditch C-1 satisfies the significant nexus test articulated by Justice Kennedy’s 

concurrence in Raponos. The significant nexus test is satisfied if the waters in question 

“significantly affect the chemical, physical, and biological integrity of other covered waters more 

readily understood as ‘navigable.’ Ditch C-1 satisfies this test because it is alleged to 

contaminate both Reedy Creek and the Wildman Marsh with arsenic. For the purposes of a 

motion to dismiss, these allegations must be assumed to be true, and as such, it is apparent that 
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Ditch C-1 is affecting the chemical, physical, and biological integrity of two waters covered by 

the CWA, Reedy Creek and the Wildman Marsh. Accordingly, Justice Kennedy’s test is satisfied 

and Ditch C-1 must be regarded as a tributary of a water of the United States.  

Finally, Mr. Maleau’s contention that Ditch C-1 is a point source and not a tributary is 

untenable. Mr. Maleau is correct that Raponos distinguishes between point sources and navigable 

waters, but he misinterprets the reasoning for the distinction. While ditches are specifically listed 

in the 33 U.S.C. § 1362(14) as point sources, Ditch C-1 more aptly satisfies the definition of a 

tributary while the culvert on Bonhomme’s property is more accurately the point source. For 

example, a dam separating two waterways is considered the point source, while the tributary 

entering the dam is a navigable water. See e.g. S. D. Warren Co. v. Me. Bd. of Envtl. Prot., 126 

S. Ct. 1843, 1847 (2006) (finding that a dam that adds no pollutants to the water may still be a 

point source). Maintaining this distinction satisfies the legislative intent of the CWA and allows 

for predictable and equitable enforcement. For those reasons, the order of the District Court, 

finding that Ditch C-1 is not a water of the United States under the CWA, should be reversed. 

VI. MR. BONHOMME, AS THE OWNER OF THE CULVERT THAT DISCHARGES 
INTO REEDY CREEK, IS LIABLE FOR THE ADDITION OF ARSENIC TO 
REEDY CREEK, IRRESPECTIVE OF WHETHER THE ARSENIC IS PRESENT 
IN THE DITCH WATERS BECAUSE OF MR. BONHOMME’S ACTIONS. 

As already stated, the Clean Water Act forbids the discharge of any pollutant from a point 

source into a water of the United States. 33 U.S.C. §1311(a).  Pursuant to this section, Mr. 

Bonhomme has been charged with violating the Clean Water Act due to the addition of arsenic 

into Reedy Creek, a water of the United States, via the culvert located on his property that 

connects Ditch C-1 to Reedy Creek.  The charge against Mr. Bonhomme is appropriate, as the 

culvert on his property is properly defined as a point source, which makes him liable for the 

discharge of pollutants from the point source, unless he has obtained a permit for such discharge. 
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It is well settled that culverts are within the definition of a point source under the CWA.  See 

South Fla. Water Mgmt. Dist. v. Miccosukee Tribe of Indians, 541 U.S. 95, 105 (2004).  The 

plain and obvious understanding of the point source definition mandates that a culvert be a point 

source under the Act.  33 U.S.C. §1362(14) defines a point source to be, “any discernable, 

confined, and discrete conveyance . . . from which pollutants are or may be discharged.”  These 

words alone, show that a culvert is a point source. A culvert, which is an enclosed pipe that feeds 

into a body of water, is an easily discernable and specific point of discharge for pollutants.   

 Congress also included a non-exhaustive list items or fixtures that are point sources under 

the Act to guide analysis of the point source question and remove any potential ambiguity.  This 

list includes pipes, channels, tunnels, and conduits. Id.  By any understanding of a culvert, a 

culvert is easily described as any one of these four items listed in the Act.  In fact, it is 

unreasonable to believe that Congress intended to capture only items which are usually titled as 

either pipes, channels, tunnels, or conduits.  The more rational understanding of the Congress’ 

list dictates that it is simply a descriptive guide.  This guide will then aid enforcement agencies in 

determining what constitutes a point source based on the examples provided in the non-

exhaustive list.  A culvert is easily described as a pipe, channel, tunnel, or conduit, which is the 

foundation for the well-settled rule that culverts are point sources. 

It being clear that the culvert owned by Mr. Bonhomme is a point source, it is significant to 

note that the CWA creates liability for an individual whenever they discharge a pollutant into a 

water of the United States via a point source. Id.  This being the case, the Supreme Court has 

upheld the proposition that a party may be liable under the CWA whether or not they are the 

“but-for” cause of the pollutant’s presence.  South Fla. Water Mgmt. Dist., 541 U.S. at 105; see 

also Dague v. Burlington, 935 F.2d 1343, 1354-1356 (2d Cir 1991).  The language of the Act 
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makes no mention, either explicitly or implicitly, of the liable party being only the party 

responsible for the presence of the pollutant in the discharge material.  Frequently, the liable 

party is not directly responsible for the presence of a pollutant in the discharge material. See 

Northwest Envtl. Def. Ctr. v. Brown, 640 F.3d 1063, 1085 (9th Cir. 2011) (holding that storm 

water runoff that is collected into ditches and discharged through a culvert is a point source.)   

A primary target of the CWA are Publically Owned Treatment Works (“POTW”s), which are 

indirect dischargers of wastewater that usually originates from industrial and residential sources. 

See South Fla. Water Mgmt. Dist., 514 U.S. at 105; §1311(b)(1)(B) (establishing a compliance 

schedule for POTWs).  POTWs are then tasked, under the permits provided by the EPA, with 

performing wastewater treatment before discharging the materials into a water body.  There are 

numerous POTWs throughout this country, and the CWA applies to them the same as it would to 

any other source, however, POTWs are rarely, if ever, the “but-for” cause of the pollutants in the 

wastewater.  POTWs do not add the pollutants to the wastewater that they are then tasked with 

removing.  In most, if not all, cases the pollutants that must be handled before the discharge can 

occur were added by a third party; industrial or residential users not affiliated with the POTW.  

 For numerous reasons, the Act is written to apply to both those who are the cause of the 

presence of pollutants in the discharge material, as well as those who are not.  Chief among these 

reasons is that, put simply, someone must be liable.  Determining who introduced a pollutant into 

a discharge material can be difficult at best, and impossible at worst.  POTWs clearly exemplify 

this difficulty.  If a resident of a town dumps lawn fertilizer down their drain, their wastewater 

will mix with, and contaminate, all other wastewater headed to the POTW, and there will be 

essentially no way to trace back where that pollutant originated.  If POTWs were not held liable 

for the discharge of that fertilizer into a navigable water, no one would be held liable for the 
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discharge.  This would disincentivize anyone from either preventing the fertilizer from entering 

the wastewater, or from treating the wastewater before discharge.  Failing to hold a party liable 

for the discharge of polluted material when they did not add the pollution to the discharge would 

undermine the entire goal of the Clean Water Act. 

 The Act does not create a system whereby only the party responsible for the presence of 

the pollutant in the discharge material is liable, because creating such a system would not add 

any additional protections for the innocent discharger.  Should an innocent discharger be held 

liable for the discharge of a pollutant that they did not introduce into the discharge material, they 

have protection against any damages they may be forced to pay via a civil indemnification 

action.  Interpreting the CWA to hold liable only the “but-for” causes of the pollutants would 

simply shift the cost of discovering the party responsible for the presence of the pollutant onto 

the government, and away from the point source owner.  While this may be seen by some to be 

the appropriate way to apportion the cost of determining ultimate liability for the discharge of 

pollutants into the waters of the United States, that is a policy judgment that is to be made by the 

elected branches of the government.  The determination that the cost should be borne by the 

point source owner is one that was made by Congress and interpreted by the executive agency, 

and the fact that Congress has directly spoken to the issue, or at the very least that the agency’s 

interpretation is reasonable, entitles the determination to deference by the courts. Chevron U.S.A. 

v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984).  Additionally, simply because 

Mr. Bonhomme is held liable by the EPA does not mean that Mr. Maleau cannot also be held 

liable for the indirect dumping that he may have committed. See United States v. Velsicol 

Chemical Corp., 438 F.Supp. 945 (W.D. Tenn. 1976). 
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 Accordingly, Mr. Bonhomme is liable for the discharge of arsenic into Reedy Creek, a 

water of the United States.  Mr. Bonhomme owns property on which a culvert tunnels the waters 

from Ditch C-1 into the waters of Reedy Creek, and the culvert on his property is a point source 

under the CWA.  It, like the culvert ruled on by the Supreme Court in South Fla. Water Mgmt. 

Dist., is a discernible, confined, and discrete conveyor of pollutants into a water body, in this 

case Reedy Creek.  Further, since the culvert is clearly a point source, arsenic is clearly a 

pollutant, and it is being added to Reedy Creek, thus satisfying the discharge element of the 

CWA ban, Mr. Bonhomme either must obtain a permit for the discharge or be liable for it.  It 

does not matter under the CWA that Mr. Bonhomme is an innocent discharger.  The Act’s 

purpose is best served by his liability, and he is still able to seek indemnification if he believes 

Mr. Maleau is responsible for the presence of arsenic in the water that Mr. Bonhomme’s culvert 

is discharging into Reedy Creek.  Consequently, for the purposes of the Clean Water Act, absent 

a permit from the EPA, Mr. Bonhomme is liable for the discharge of arsenic into Reedy Creek.  

For those reasons, the order of the District Court of Progress holding that Mr. Bonhomme is 

liable for the discharge from his point source should be affirmed. 

CONCLUSION 

 For the foregoing reasons, the holding of the District Court should be affirmed with 

regard to the holdings that Mr. Bonhomme is not the real party in interest; Mr. Bonhomme is not 

able to exercise a citizen suit; the piles of mining waste on Mr. Maleau’s property are not point 

sources under the CWA; Reedy Creek is a water of the United States under the CWA; and that 

Mr. Bonhomme is liable for the discharge of arsenic into Reedy Creek, and the order of the 

District Court should be reversed as to the holding that Ditch C-1 is not a water of the United 

States. 
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