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JURISDICTIONAL STATEMENT 

The District Court for the District of Progress had Jurisdiction for this claim, arising 

under the Clean Water Act, 33 U.S.C. § 1365, pursuant to 28 U.S.C. § 1331. Venue in the 

District Court is proper pursuant to 28 U.S.C. § 1391(b). Jurisdiction in this Court is proper 

pursuant to 28 U.S.C. § 1295.  The District Court entered a final order that disposed of all of 

Bonhomme’s claims on July 23, 2012. Notice of Appeal was filed in a timely manner.   

STATEMENT OF THE ISSUES 

I. Whether Mr. Bonhomme is a real party in interest under Fed. R. Civ. P. 17 to bring suit 
against Respondent Maleau for violating the Clean Water Act, (hereinafter CWA) by 
polluting Wildman Marsh when Mr. Bonhomme owns a lodge adjacent to Wildman 
Marsh and uses the lodge for hosting guests and for hunting purposes. 

 
II. Whether Mr. Bonhomme has standing under the CWA to bring suit against Respondent 

Maleau when the CWA does not expressly limit standing to U.S. citizens. 
 

III. Whether Respondent Maleau’s mining waste piles adjacent to Ditch C-1are “point 
sources” under the CWA when the waste piles are responsible for the presence of arsenic 
in Ditch C-1. 

 
IV. Whether Reedy Creek is a “navigable water/water of the United States” under the CWA 

when Reedy Creek is an interstate water and substantially affects interstate commerce. 
 

V. Whether Ditch C-1 is a “navigable water/water of the United States” under the CWA 
when Ditch C-1 is a relatively permanent body of water that has a continuous surface 
connection with a water of the United States and a significant nexus with a water of the 
United States. 

 
VI. Whether Mr. Bonhomme violates the CWA by reason of introducing arsenic to Reedy 

Creek through a culvert on his property even though the culvert merely transfers water 
from Ditch C-1 to Reedy Creek and the culvert does not add any arsenic to the water 
from Ditch C-1. 
 

STATEMENT OF THE CASE 

Jacques Bonhomme (“Mr. Bonhomme”), the State of Progress (“Progress” or 

“Respondent”) and Shifty Maleau (“Maleau” or “Respondent”) each appeal the issuance of an 

order dated September 14, 2013 in Civ. 155-2012 and Civ. 165-2013 by the District Court 
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granting each party’s motion to dismiss in part and denying each party’s motion to dismiss in 

part.  R. at 1.   

Mr. Bonhomme appeals the District Court’s order with respect to its holdings that: (1) Mr. 

Bonhomme is not a real party in interest contrary to Fed. R. Civ. P. 17, (2) Mr. Bonhomme is not 

a “citizen” entitled to file a citizen suit under the Clean Water Act (“CWA”) § 505, 33 U.S.C. § 

1365, because he is a foreign national, (3) Maleau’s mining waste piles are not “point sources” 

under CWA § 502(12), (14), 33 U.S.C. § 1362(12), (14), because piles are not conveyances, (4) 

Ditch C-1 is not a “navigable water/water of the United States” under CWA § 502(7), 33 U.S.C. 

1362(7), because Ditch C-1 is a point source, and (5) Mr. Bonhomme violates the CWA by 

allowing pollutants added by Maleau to flow into Reedy Creek through Mr. Bonhomme’s culvert, 

which is a point source.  R. at 1-2. 

Progress appeals the District Court’s order with respect to its holding that, because Ditch 

C-1 does not fit the traditional understanding of “navigable waters,” Ditch C-1 is not a water of 

the United States under CWA § 502(7), 33 U.S.C. 1362(7).  R. at 2. 

Maleau appeals the District Court’s order with respect to its holding that Reedy Creek is 

a water of the United States under CWA § 502(7), (12), 33 U.S.C. § 1362(7), (12), because 

Reedy Creek does not fit the traditional understanding of “navigable waters.” R. at 2. 

STATEMENT OF FACTS 

Mr. Bonhomme is the owner of a hunting lodge in the State of Progress that fronts 

wetlands of the federally owned Wildman National Wildlife Refuge (“Wildman Marsh” or “the 

Marsh”), a major destination for duck hunters from several neighboring states and a few foreign 

countries. In the past, Mr. Bonhomme has enjoyed his lodge during duck hunting trips with 

friends and co-workers. Wildman Marsh has added over twenty-five million dollars to the local 
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economy from interstate hunters. Now, however, the once enjoyed Marsh is contaminated with 

arsenic. As a result of the pollution, Mr. Bonhomme has reduced the number of trips he makes to 

the Marsh. R. at 6. 

Respondent Maleau’s mining waste is the source of the contamination in the Marsh. 

Extensive testing has shown that the arsenic is leaching from Respondent Maleau’s gold-mining 

waste piles which are located upstream from the Marsh. R. at 6. Respondent Maleau chose to 

haul the waste away from his mining operation by the Buena Vista River, a traditionally 

navigable water, fifty miles across the State of Progress. R. at 7. The location for dumping that 

Respondent Maleau chose, however, is just beside Ditch C-1. R. at 5. When it rains, Ditch C-1’s 

waters collect the arsenic as it flows down from the waste piles and into the earth that has been 

eroded by the waste. Id. Ditch C-1 then carries the arsenic and rainwater downstream three miles 

through agricultural properties, eventually connecting with Reedy Creek through a culvert on Mr. 

Bonhomme’s property. Id. Reedy Creek is fifty miles long and runs through two states. It is used 

to supply water to Bounty Plaza, a service area for interstate travelers on the federally funded 

Interstate 250 (“I-250”), and it is diverted for irrigation on agricultural operations that sell 

products into interstate commerce. Reedy Creek runs directly into Wildman Marsh. Id. Arsenic is 

detectable in all three bodies of water (the Marsh, Ditch C-1 and Reedy Creek) with the greatest 

concentration being just downstream from Respondent Maleau’s waste piles in Ditch C-1. R. at 6. 

Mr. Bonhomme, a French National, is a three percent shareholder in Precious Metals 

International, Inc. (PMI), and is also on the Board of Directors. PMI owns five gold mines 

around the world. R. at 7. While none of PMI’s gold mines are in Progress, Respondent Maleau’s 

gold mining business is in direct competition with PMI. Id. Gold mining and extraction is known 

to be associated with arsenic, an environmental hazard. R. at 6. PMI tested the waters of Ditch C-
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1, Reedy Creek, and Wildman Marsh and discovered the contamination. R. at 7. 

 The District Court took judicial notice of some facts regarding the relationship between 

the parties. R. 6-7. In particular, the court took notice that the Attorney General of Progress, an 

adverse party at that point, believed that Mr. Bonhomme had initiated the suit to harm a rival 

company. However, Mr. Bonhomme brought a citizen suit against Respondent Maleau after 

discovering the contamination. R. at 6. Later, the State of Progress filed a citizen suit against 

Bonhomme, alleging that Mr. Bonhomme was responsible for the runoff because the culvert on 

his property was discharging the arsenic into Reedy Creek. R. at 5. Maleau intervened in the 

State’s suit as a matter of right. The cases were then consolidated. Id. at 6. On July 23, 2012, the 

District Court, in response to a motion to dismiss under Fed. R. Civ P. 12(b)(6), issued the order 

that gave rise to this appeal.  

STANDARD OF REVIEW 

Upon review, a District Court’s dismissal pursuant to Fed. R. Civ. P. 12(b)(6) is reviewed 

de novo. See Bryant v. New York State Educ. Dep't, 692 F.3d 202, 210 (2d Cir. 2012), Handy-

Clay v. City of Memphis, Tenn., 695 F.3d 531, 538 (6th Cir. 2012). “To survive a motion to 

dismiss, a complaint must contain sufficient factual matter, accepted as true, to ‘state a claim to 

relief that is plausible on its face.’” Ashcroft v. Iqbal, 556 U.S. 662, 678, (2009) quoting Bell Atl. 

Corp. v. Twombly, 550 U.S. 544, 547, (2007). The Court of Appeals must review the lower 

courts order from a non-deferential standard while at the same time “construing the complaint 

liberally, accepting all factual allegations in the complaint as true, and drawing all reasonable 

inferences in the plaintiff[s'] favor.” Bryant at 210.  
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SUMMARY OF THE ARGUMENT 

The District Court incorrectly held that Mr. Bonhomme is not the “real party in interest.” 

Fed. R. Civ. P. 17. He has an interest in the aesthetic condition of Reedy Creek and Wildman 

Marsh. Mr. Bonhomme also owns the adjacent land. Either of these theories is sufficient for a 

party to be considered “the real party in interest.”  Furthermore, PMI does not have any interest 

in the removal of the pollution in Reedy Creek or Wildman Marsh. 

The District Court incorrectly held that foreign citizens could not bring suit under the 

CWA. It is clear that Congress sought to establish standing for the broadest number of people to 

bring suits under the CWA. The District Court’s order not only ignores congressional intent, but 

ignores Mr. Bonhomme’s constitutional right.   

The District Court incorrectly held that Maleau’s mining waste piles are not “point 

sources” under CWA § 502(12), (14), 33 U.S.C. § 1362(12), (14), and erred in granting Maleau’s 

Motion to Dismiss on this issue.  The concept of point sources was implemented to further the 

regulatory scheme of the CWA by embracing the broadest possible definition of identifiable 

conveyances from which pollutants might be introduced into waters of the United States. This 

Court should hold that the piles are point sources because Maleau’s piles are discrete, 

discernible, and identifiable. 

The District Court incorrectly held that Ditch C-1 is not a navigable water or a water of 

the United States for the purposes of the CWA and erred in granting Respondent Maleau’s 

Motion to Dismiss on this issue.  Ditch C-1 can be regulated under the Clean Water Act because 

it is a relatively permanent body of water that flows at least nine months of the year, and it has a 

continuous surface connection with a water of the United States because Ditch C-1 has a topical 

flow of water to Reedy Creek. Ditch C-1 also has a significant nexus with a water of the United 
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States because there is evidence of actual flow from Ditch C-1 through a culvert to Reedy Creek, 

and there is a significant impact on a water of the United States because Ditch C-1 is carrying 

arsenic in traceable amounts to Reedy Creek. 

The District Court properly held that Reedy Creek is a navigable water or a water of the 

United States for the purposes of CWA because Reedy Creek is an interstate water that spans 

two states, and Reedy Creek substantially affects interstate commerce because it is diverted for 

agricultural operations that sell products into interstate commerce and it provides water to 

Bounty Plaza, a service station for interstate travelers on the federally funded I-250.  

The District Court incorrectly held that Mr. Bonhomme violates the CWA by adding 

arsenic to Reedy Creek through a culvert on his property and erred in denying Mr. Bonhomme’s 

motion to dismiss on this issue.  The CWA imposes liability upon persons who cause any 

addition of any pollutant to navigable waters.  To clarify what is meant by “addition of any 

pollutant,” the EPA has promulgated a regulation that excludes “water transfers” from the 

meaning of “addition of any pollutant.” Because Mr. Bonhomme’s culvert connects two waters 

of the United States, the culvert merely effects a water transfer; therefore, Mr. Bonhomme has 

not caused any addition of pollutants to Reedy Creek.  

ARGUMENT 

I.  THE DISTRICT COURT ERRED IN GRANTING THE MOTION TO DISMISS 
BECAUSE MR. BONHOMME IS A REAL PART IN INTEREST. 
 
It is well established that individuals can bring suit under the CWA for purely aesthetic 

harms. Mr. Bonhomme has suffered exactly that type of harm. Furthermore, he owns the land 

adjacent to Reedy Creek. Either of these theories is sufficient to survive a 12(b)(6) motion. The 

only information that the District Court relied upon was information that was irrelevant, and 
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outside the four corners of the complaint. As a result, the District Court’s reliance on this 

information was improper, and so was the grant of Maleau’s and the State’s Motion to Dismiss.  

A. Mr. Bonhomme’s aesthetic interest in Reedy Creek and Wildman Marsh is 
sufficient to survive a 12(b)(6) motion. 

 
In order to survive a motion to dismiss, the Plaintiff’s “[f]actual allegations must be 

enough to raise a right to relief above the speculative level.” Bell Atl. Corp. v. Twombly, 550 U.S. 

544, 555 (2007). Mr. Bonhomme brought suit under the Clean Water Act, and alleged facts that 

entitled him to relief under the CWA, especially in light of the purpose of the legislation.  

“Congress’s intent in enacting the Amendments [to the CWA’s Citizen Suit Provision] was 

clearly to establish an all-encompassing program of water pollution regulation.” City of 

Milwaukee v. Illinois & Michigan, 451 U.S. 304, 318(1981). 

Congress’s intent was clear regarding what types of plaintiffs it sought to encourage by 

enacting 33 U.S.C. §1365. “It is the understanding of the conferees that the conference substitute 

relating to the definition of the term ‘citizen‘ reflects the decision of the U.S. Supreme Court in 

the case of Sierra Club v. Morton.” S. REP. No. 92-1236, (1972) reprinted in U.S.C.C.A.N. 3776, 

3823. The statute reads: “[f]or the purposes of this section the term “citizen” means a person or 

persons having an interest which is or may be adversely affected.” 33 U.S.C.. § 1365(g) By 

referencing the Sierra Club decision, the Congress made clear that it intended for a broad range 

of individuals to have their day in court to address many harms that arise from aquatic pollution. 

“Aesthetic and environmental well-being, like economic well-being, are important ingredients of 

the quality of life in our society, and the fact that particular environmental interests are shared by 

the many rather than the few does not make them less deserving of legal protection through the 

judicial process. But the ‘injury in fact’ test requires more than an injury to a cognizable interest. 

It requires that the party seeking review be himself among the injured.” Sierra Club v. Morton, 
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405 U.S. 727, 734-35, 92 S. Ct. 1361, 1366, 31 L. Ed. 2d 636 (1972)(internal citations omitted).  

Jacques Bonhomme is clearly “among the injured.” The court found that Bonhomme has 

suffered reduced aesthetic enjoyment of Wildman 

Bonhomme alleges that arsenic fouls the waters of Reedy Creek, Wildman Marsh, and 

wildlife residing in or visiting the marsh sufficiently that he is afraid to continue to use the 

marsh for his hunting parties. R at 6. He has decreased his hunting parties from eight a year to 

two a year marsh and Reedy Creek. Id. Maleau does not contest these allegations except to 

suggest that the decrease in Bonhomme’s hunting parties is more likely a result of the general 

decline of the economy over the last few years, a decline mirrored by declining profits of 

Precious Metals International, Inc. (or “PMI”), for whose benefit those parties have been held.  

Id.  The harm that Bonhomme has allegedly suffered is sufficient to maintain a suit under the 

CWA. “We have held that environmental plaintiffs adequately allege injury in fact when they 

aver that they use the affected area and are persons “for whom the aesthetic and recreational 

values of the area will be lessened” by the challenged activity” Friends of the Earth, Inc. v. 

Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 183, (2000) citing Sierra Club at 735. Because 

Bonhomme alleged aesthetic injury, and the harm he allegedly suffered can be redressed by the 

CWA, as Congress intended, he has raised raise a right to relief above the speculative level. 

Twombly, 550 U.S. 544 at 555. The district court’s dismissal of Mr. Bonhomme’s claim was 

improper; this Court should reverse that order.  

B. Mr. Bonhomme’s property interest is sufficient to maintain a suit under the 
CWA. 

 
Bonhomme has a more tangible and direct interest than aesthetics alone. He owns the 

farm adjacent to the stream. R. at 5. That fact alone is sufficient for the purposes of standing. “In 

some instances, environmental injury can be demarcated as a traditional trespass on property or 
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tortious injury to a person.” Friends of the Earth, Inc. v. Gaston Copper Recycling Corp., 204 

F.3d 149, 154 (4th Cir. 2000) See also. Parker v. Scrap Metal Processors, Inc., 386 F.3d 993, 

1003-04 (11th Cir. 2004); 13A Charles Allan Wright and Arthur Miller, Federal Practice and 

Procedure § 3531.8 (3d ed. 2008) (stating, “Injuries under the Clean Water Act can be tangible 

property interests; they need not be aesthetic or recreational interests”.) Bonhomme, as the owner 

of the land, has a clearly cognizable interest in cleaning up the arsenic. The District Court 

ignored Bonhomme’s ownership of the adjacent land, and should be reversed.  

C. The District Court committed reversible error by considering extraneous 
materials. 

 
In its opinion, the court spent an inordinate amount of time detailing various matters that 

were irrelevant to a 12(b)(6) analysis. “The Court takes judicial notice...[that] [a]ccording to the 

Attorney General, Mr. Bonhomme, as President of PMI, filed suit against Maleau to injure his 

ability to compete with PMI.” R at 6. In its opinion, the District Court noted that Mr. Bonhomme 

is a 3% shareholder in PMI (the largest shareholder) and is also on the Board of Directors of PMI. 

R at 7. PMI owns five gold mines around the world, including two in the United States. Id. It is 

in direct competition with Maleau and his mining business. Id. PMI pays the attorney and expert 

witness fees for Bonhomme in this case, as well as the initial testing of the water for arsenic. Id. 

The District Court erroneously looked to all these facts as justification for dismissing 

Bonhomme’s claims. R at 8. 

As a threshold matter, the above information was improper to consider by way of judicial 

notice. “In order for a fact to be judicially noticed, indisputability is a prerequisite.” Hennessy v. 

Penril Datacomm Networks, Inc., 69 F.3d 1344, 1354 (7th Cir. 1995). The above information, 

especially the statement of the Attorney General, an adverse party, is ripe for dispute. The 

statement is fundamentally hearsay, and would be excluded at trial. Fed.  R. Evid. 801. Because 
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the Attorney General does not reveal how he knows that information, there is a double hearsay 

problem. Fed. R. Evid. 805.  Furthermore, the information is not “generally known” within the 

jurisdiction. In light of this, the District Court improperly took judicial notice pursuant to Fed. R. 

Evid. 201.1  

Even if the statements were eligible for judicial notice, by considering the above 

information in a 12(b)(6) motion, the District Court committed reversible error. “Ordinarily, a 

court may not consider any documents that are outside of the complaint, or not expressly 

incorporated therein, unless the motion is converted into one for summary judgment.” 2 

Alternative Energy, Inc. v. St. Paul Fire & Marine Ins. Co., 267 F.3d 30, 33 (1st Cir. 2001); 

Witthohn v. Fed. Ins. Co., 164 F. App'x 395, 396 (4th Cir. 2006).   

The District Court improperly cited to Mr. Bonhomme’s relationship with PMI and 

PMI’s relationship with Shifty Maleau when rendering its decision. Such consideration is 

improper for any reason in this matter, much less for a motion to dismiss. See supra. It has no 

probative value in determining who is responsible for the arsenic in Reedy Creek and Wildman 

Marsh. All that the court was entitled to examine for a 12(b)(6) motion were the factual and legal 

allegations made by the Bonhomme in the Complaint. Bonhomme alleged that there is arsenic in 

Reedy Creek and Wildman Marsh. R at 6.  He is the owner of land that is adjacent to the Reedy 

Creek and Wildman Marsh. Id.  He claimed that he has suffered reduced recreational and 

aesthetic enjoyment from the land. Id. He finally alleged that Shifty Maleau is responsible for the 

pollution. Id.  “Because we review here a decision granting respondent's motion to dismiss, we 

                                                
1 It is not clear from the record that Bonhomme was given any opportunity to be heard on the evidence, pursuant to 
Fed. R. Evid. 201(d). Without such an opportunity, the evidence must be excluded. 
2 The district court did not convert the motion to dismiss into a motion for summary judgment, under Fed. R. Civ. P. 
56. Had it done so, the evidence that it took judicial notice of could not be considered, as such evidence would be 
inadmissible at trial. See supra, Fed. R. Civ. P. 56(c)(2). Furthermore, Bonhomme would have the right the to 
challenge evidence presented by Maleau and the State. Bonhomme did not have an opportunity to do this prior to the 
court’s order.   
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must accept as true all of the factual allegations contained in the complaint.” Swierkiewicz v. 

Sorema N. A., 534 U.S. 506, 508 (2002) cited with approval by Twombly at 555-6. 

Bonhomme’s claim would have survived had the District Court undertaken a proper 

12(b)(6) analysis, without considering extraneous and irrelevant information. Therefore, the 

District Court’s holding should be reversed. 

D. Mr. Bonhomme is a “Real Party in Interest.” 
 
The District Court’s citation to Fed. R. Civ. P 17 is improper. Mr. Bonhomme is the real 

party in interest because Mr. Bonhomme both owns the land affected by Maleau’s violation and 

has suffered aesthetic and recreational injury as a result of said violation. Rule 17(a)(1) states 

that “an action must be prosecuted in the name of the real party in interest.” Fed. R. Civ. P. 17. 

The effect of this passage is that the action must be brought by the person who, according to the 

governing substantive law, is entitled to enforce the right. 6A Charles Allan Wright and Arthur 

Miller, Federal Practice and Procedure. § 1543 (3d ed. 2008) (stating, “[t]his rule requires that 

the party who brings an action actually possess, under the substantive law, the right sought to be 

enforced.”) see also United HealthCare Corp. v. Am. Trade Ins. Co., Ltd., 88 F.3d 563, 569 (8th 

Cir. 1996). The District Court’s holding that Mr. Bonhomme is not the real party in interest 

pursuant to Fed. R. Civ. P. 17 ignores Mr. Bonhomme’s ownership of the land, and his aesthetic 

interest, either of which is sufficient interest to bring a claim under §1365. 

  “To determine whether the requirement that the action be brought by the real party in 

interest has been satisfied, the court must look to the substantive law creating the right being 

sued upon to see if the action has been instituted by the party possessing the substantive right to 

relief.” 6A Wright and Miller at § 1544 (3d ed. 2008). Mr. Bonhomme has a right under the 

CWA to own property free from aquatic pollution. He has a right aesthetically enjoy land that is 
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not contaminated by arsenic. He has these rights as an individual. Mr. Bonhomme did not bring 

the suit as a proxy for PMI. The District Court suggests that PMI is the real party in interest, 

however, PMI does not own any mines in Progress or New Union. R at 7. It would lack the 

property interest that Mr. Bonhomme has as a private individual under the CWA.  Furthermore, 

PMI, as a multinational corporation, lacks the capacity for aesthetic interest in Wildman Marsh 

and Reedy Creek. 

The District Court improperly relied upon Mr. Bonhomme’s employment as grounds to 

dismiss the case. It erroneously held, under Fed. R. Civ. P. 17, that Bonhomme is bringing the 

suit for the benefit of PMI. This holding is incorrect because PMI has no rights under §1365. 

Therefore, Mr. Bonhomme cannot be bringing this suit for PMI’s legal benefit. Finally, by virtue 

of this holding, the District Court ignored Mr. Bonhomme’s legal interest in the pollution in 

Reedy Creek and Wildman Marsh. As a result, the District Court’s order should be reversed. 

II. THE DISTRICT COURT ERRED IN GRANTING THE MOTION TO DISMISS 
BECAUSE OF MR. BONHOMME’S CITIZENSHIP. 
 
The District Court erroneously dismissed Mr. Bonhomme’s action because it held that 

foreign citizens cannot bring a suit under the CWA. The District Court ignored the time honored 

principle that Courts must give deference to the plain language of a statute. “That we may rue 

inartful legislative drafting, however, does not excuse us from the responsibility of construing a 

statute as faithfully as possible to its actual text.” DePierre v. United States, 131 U.S. 2225, 2233, 

(2011).  “As in all cases of statutory construction, our task is to interpret the words of these 

statutes in light of the purposes Congress sought to serve.” Chapman v. Houston Welfare Rights 

Org., 441 U.S. 600, 608 (1979). 

As discussed above, it is clear that the Congress, in enacting the CWA, sought to enact a 

comprehensive environmental protection scheme. See supra at 7-8.  See also Friends of the 
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Earth, Inc. v. Gaston Copper Recycling Corp., 204 F.3d 149, 151 (4th Cir. 2000)(stating, 

“Congress enacted the Federal Water Pollution Control Act Amendments of 1972, better known 

as the Clean Water Act, “to restore and maintain the chemical, physical, and biological integrity 

of the Nation's waters.”) By adopting the Citizen Suit provision of §1365, Congress sought to 

further its comprehensive environmental protection scheme by augmenting governmental 

enforcement of environmental regulations. Congress did not rely on a dictionary definition of 

“citizen.” Instead, defined what it meant by “citizen,” for the purposes of §1365, in the section 

itself. “For the purposes of this section the term “citizen” means a person or persons having an 

interest which is or may be adversely affected.” 33 U.S.C.A. § 1365(g) (West 2013). Congress 

expanded upon the traditional meaning of “citizen” by defining the term in this manner. It sought 

to do so to further its goal of establishing a comprehensive and effective environmental 

protection scheme. Anything less than the broadest definition would result in areas of the country 

that would be outside the protection of the CWA. This is especially critical in the area of aquatic 

pollution. A narrow definition of citizen would limit who could bring a suit. Precious time would 

pass before pollution would make its way to one of the few deemed qualified to stop it. Critical 

days, weeks, months, and even years would lapse before the pollution could be addressed. 

Congress chose not to limit the standing by permitting everyone affected to bring a suit.  It is 

well within Congress’s power to give terms broad definitions in furtherance of its goals. 

Chapman, 441 U.S. 600 at 608. 

In its opinion, the only case that the District Court used to support its opinion was Solid 

Waste Agency of N. Cook Cnty. v. U.S. Army Corps of Engineers, 531 U.S. 159 (2001). R. at 8. 

However, Solid Waste Agency actually supports Mr. Bonhomme’s argument. In Solid Waste 

Agency, the Supreme Court held that Congress can give whatever meaning it wants to terms it 



 14 

defines.   “[W]e recognized that Congress intended the phrase “navigable waters” to include “at 

least some waters that would not be deemed ‘navigable’ under the classical understanding of that 

term.” Solid Waste Agency, 531 U.S. 159 at 171. The discussion that the District Court cited 

dealt with whether or not the Army Corps of Engineers’ new regulations were entitled to 

deference under Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984). 

The Court held that the regulations had gone beyond the limits for agency action established by 

Congress. That analysis is irrelevant for the purposes of the current case. The Supreme Court did 

not question the right of Congress to define terms however it sees fit. It actually held that 

Congress could define the term, “navigable water” in a broader sense than the normal dictionary 

definition would permit. Solid Waste Agency, 531 U.S. 159 at 171. As a result, Solid Waste 

Agency supports Mr. Bonhomme’s argument that Congress did not intend to limit CWA 

jurisdiction to U.S. Citizens, which is consistent with Congress’s clear intent to grant standing to 

the greatest extent possible.   

In fact, courts have routinely held that the CWA authorized claims by a broad number of 

people. Congress has indicated that §1365 confers standing to enforce the Clean Water Act to the 

full extent allowed by the Constitution. Gaston, 204 F.3d 149 at 152. Article III of the 

Constitution says that “[t]he judicial Power shall extend to all Cases, in Law and Equity, arising 

under this Constitution, the Laws of the United States... to Controversies between..., a State, or 

the Citizens thereof, and foreign States, Citizens or Subjects.” U.S. Const. art. III, § 2, cl. 1. To 

allow the District Court’s order dismissing Mr. Bonhomme’s action, would not only violate Mr. 

Bonhomme’s rights, it would ignore both Article III of the Constitution, and irrationally frustrate 

the goals of Congress. Mr. Bonhomme has suffered a harm.  “[W]here an otherwise acceptable 

construction of a statute would raise serious Constitutional problems, the Court will construe the 
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statute to avoid such problems unless such construction is plainly contrary to the intent of 

Congress.” Edward J. DeBartolo Corp. v. Florida Gulf Coast Bldg., 485 U.S. 568, 575 (1988).  

The District Court, by ignoring the intent of Congress, is creating the Constitutional 

problems. Mr. Bonhomme has rights under Article III of the Constitution. Congress wanted as 

many people as possible to be able to bring a suit under the CWA. In his complaint, Mr. 

Bonhomme alleged that he owned the land adjacent to Reedy Creek. He also alleged that he took 

aesthetic pleasure in Wildman Marsh. He claimed that there is pollution in both Reedy Creek and 

Wildman Marsh.  He has alleged that Maleau is responsible. He has pled sufficient facts to 

survive a proper 12(b)(6) motion. Mr. Bonhomme’s citizenship is irrelevant, in light of 

Congress’s clear intent for broad standing under the CWA. The District Court’s dismissal should 

be reversed. 

III. THE DISTRICT COURT ERRED IN GRANTING MALEAU’S MOTION TO 
DISMISS BECAUSE MALEAU’S MINING WASTE PILES ARE “POINT SOURCES” 
UNDER CWA § 502(12), (14), 33 U.S.C. § 1362(12), (14). 
 
Congress enacted the CWA for the purpose of “[restoring and maintaining] the…integrity 

of the nation’s waters.” 33 U.C.S. § 1251(a).  Under the Act, sources of pollutants are classified 

as either “point sources” or “nonpoint sources.”  “[T]he concept of a point source was designed 

to further [the regulatory scheme of the CWA] by embracing the broadest possible definition of 

any identifiable conveyance from which pollutants might enter the waters of the United States.” 

United States v. Earth Sciences, Inc., 599 F.2d 368, 373 (10th Cir. 1979) (emphasis added). 

 Under CWA § 502(14), a point source is “any discernible, confined and discrete 

conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete 

fissure, container, rolling stock, concentrated animal feeding operation, or vessel or other 

floating craft, from which pollutants are or may be discharged.” 33 U.S.C. § 1362(14) (emphasis 
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added).  Section 502(14) specifically excludes “agricultural stormwater discharges and return 

flows from irrigated agriculture” from the definition of “point source.” Id. However, the disputed 

point sources at issue in the instant case are the overburden waste piles on Respondent Maleau’s 

property which are not specifically excluded as point sources under the Act. There is significant 

support among the fellow circuits that such waste piles should constitute point sources for the 

purposes of the CWA. 

In United States v. Earth Sciences, Inc., appellee Earth Sciences, Inc. ran a gold leaching 

operation in which Earth Sciences would spray a pollutant-laden solution over gold ore in order 

to separate the gold from the ore; the leachate solution was subsequently collected and the gold 

was extracted for sale.  Earth Sciences, 599 F.2d at 370.  The solution was transported via “a 

combination of sumps, ditches, hoses and pumps” making up a “circulating or drainage system.” 

Id. at 374.  At issue in Earth Sciences was whether the appellee’s drainage system was a point 

source under § 502(14) of the CWA.  Id. at 373.  The Tenth Circuit held that liquid that escaped 

from the drainage system used in Earth Science’s gold-mining operation was a point source.  Id. 

at 374.   

The Earth Sciences court held that when a closed system “fails because of flaws in the 

construction or inadequate size to handle the fluids utilized, with resulting discharge…the escape 

of liquid from the confined system” is a discernible, confined and discrete conveyance.  Id.  The 

court also reasoned that it would undermine the purpose and structure of the CWA to exclude 

any conduct or activity that generates “pollution from an identifiable point.” Id. at 373.  Finally, 

the Earth Sciences court noted that “although the source of the excess liquid is rainfall or snow 

melt, this is not the kind of general runoff considered to be from nonpoint sources under the 

[Act].” Id. at 374.  Thus, water flow that results from precipitation may constitute a point source. 
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In Sierra Club v. Abston Const. Co., Inc., 620 F.2d 41, 45 (5th Cir. 1980), the Fifth 

Circuit held that “gravity flow, resulting in a discharge into a navigable body of water” may 

constitute a point source discharge so long as materials are “at least initially collected” or if 

water is channeled.  The Sierra Club court reasoned that the key inquiry is “whether pollutants 

were discharged from ‘discernible, confined, and discrete conveyance(s),” not whether the 

persons sued actively sought to create such a discharge.  Id.  The court further noted that a point 

source “may also be present where miners design spoil piles from discarded overburden such that, 

during periods of precipitation, erosion of spoil pile walls results in discharges into a navigable 

body of water by means of ditches, gullies and similar conveyances, even if the miners have done 

nothing beyond the mere collection of rock and other materials.” Id. (emphasis added).   

Although the miners in Sierra Club did nothing to actively pump or drain water into a 

navigable water, the Fifth Circuit reversed the district court’s grant of summary.  Id. at 43.  Such 

a broad interpretation of “point source” serves the legislative and regulatory purposes of the Act.  

The CWA was enacted to “eliminate discharge of pollutants into navigable waters.” Id. at 44. 

Hence, it is irrelevant whether Maleau subjectively intended to discharge any water into Ditch C-

1; it is enough that a discharge occurred. 

Furthermore, in Parker v. Scrap Metal Processors, Inc., 386 F.3d 993, 1009 (11th  Cir. 

2004), the Eleventh Circuit held that debris piles at a construction site qualified as a point source 

under the CWA.  In Parker, the plaintiffs presented photographic evidence at trial of “erosion 

gullies leading downhill to [a] stream,” debris on the defendant’s property, and various 

machinery including trucks and construction equipment.  Id.  The Parker court reasoned that the 

piles at issue were discernible, confined and discrete conveyances because “the piles…collected 

water, which then flowed into [a] stream.” Id.  Additionally, the Parker court noted that 
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numerous other courts have held that storm water constitutes a point source when it emanates 

from industrial debris piles and subsequently discharges into a navigable water. Id.  See also 

Avoyelles Sportsmen’s League, Inc. v. Marsh, 715 F.2d 897, 922 (5th Cir. 1983) (holding that 

construction equipment constituted point sources when they collected waste materials into 

windrows and piles that eventually discharged into a navigable water).  The Court interpreted 

“point source” broadly, holding that not only were the debris piles point sources, but so were 

“backhoes and other earth-moving equipment.” Parker, 386 F.3d at 1009. 

Despite the fact that several courts have interpreted “point source” broadly and held that 

waste piles are point sources when discharging precipitation, Maleau cites two Fourth Circuit 

cases from the 1970’s in support of his argument that his waste piles are not point sources; 

however, Maleau’s precedent is inapposite here because the EPA has promulgated more recent 

regulations that adopt reasoning contrary to these cases. 

In Appalachian Power Co. v. Train, 545 F.2d 1351, 1355 (4th Cir. 1976), power 

companies sought review of EPA regulations that established “limitations on the discharge of 

heat from steam electric-generating plants into navigable waters.” Id. at 1373. The EPA 

regulations at issue also limited the concentration of “suspended solids in rainfall runoff from 

areas disturbed by construction activity or used for ‘material storage.’” Id. Noting that the EPA 

only has authority to regulate point sources, the Appalachian Power court proceeded to 

determine whether the regulated rainfall runoff qualifies as a point source.  Id. 

The Fourth Circuit held that rainwater runoff from construction materials does not 

constitute a point source for purposes of CWA analysis. Id.  The Appalachian Power court 

reasoned that “Congress…limited the definition of ‘point source’ to ‘any discernible, confined or 

discrete conveyance’” and “unchanneled and uncollected surface waters” are not included under 
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§ 502(14).  Id.  Thus, the EPA regulations were set aside as an attempt to regulate nonpoint 

sources, which is beyond the scope of EPA’s authority under CWA.  Id. at 1378. 

Likewise, in Consolidated Coal Co. v. Costle, 604 F.2d 239, 242 (4th Cir. 1979), the 

petitioners sought review of water pollution regulations for “facilities in the coal industry 

promulgated by the…[EPA].” The petitioners complained that the EPA regulations failed to 

distinguish between point sources and nonpoint sources in regulating surface waters; thus, the 

court addressed whether such surface waters qualified as point sources under § 502(14) of the 

CWA.  The Fourth Circuit again held that surface water runoff from a coal mining operation did 

not constitute point sources.  Id. at 249.  The Costle court reasoned, like the Appalachian Power 

court, that the definition of “point source” under § 502(14) “excludes unchanneled and 

uncollected surface waters.” Id.   

The Second Circuit rejected the Fourth Circuit’s reasoning, however, in Waterkeeper 

Alliance, Inc. v. U.S. E.P.A., 399 F.3d 486 (2nd Cir. 2005).  The Second Circuit reviewed 

challenges to an EPA regulation, 40 C.F.R. § 122.23, under CWA to “abate and control the 

emission of water pollutants from concentrated animal feeding operations” (“CAFOs”).  Id. at 

490.  One issue before the Waterkeeper Alliance court was whether the EPA regulation “violates 

the [CWA] because it regulates ‘uncollected’ discharges from land areas under the control of a 

CAFO.” Id. at 510.  The petitioners in Waterkeeper Alliance advanced an argument grounded in 

the reasoning of the Appalachian Power and Costle opinions: “that runoff from land application 

areas, unless ‘collected’ or ‘channelized’ at the land application area itself, does not constitute a 

point source discharge.” Id.   

However, the Waterkeeper Alliance court rejected the petitioners’ argument and instead 

held that any discharge from a land area under a CAFO’s control is, in fact, a point source 
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discharge, “regardless of whether…runoff is collected at the land application area itself.” Id.  

The court reasoned that the CWA “expressly defines ‘point source’ to include [CAFOs]…[and 

thus] the Act not only permits, but demands, that land application discharges” from CAFOs be 

deemed point sources, “to the extent that they are not otherwise agricultural stormwater.” Id. 

(emphasis added). 

Thus, the Waterkeeper Alliance court broadly interpreted “point source” as defined by § 

502(14) of the CWA and rejected the uncollected/unchanneled reasoning of cases such as 

Appalachian Power and Costle. Rather, according to the Waterkeeper Alliance court’s reasoning, 

that stormwater runoff is uncollected or unchanneled is irrelevant; the relevant inquiry is whether 

such stormwater is agricultural runoff. This court should likewise reject the Appalachian Power 

and Costle courts’ reasoning that Respondent Maleau advances in support of his argument that 

overburden piles are not point sources. The Waterkeeper Alliance court’s broad interpretation of 

point sources reflects the overall policy of the CWA. In order to secure adequate protection to 

waters of the United States, “point source” should be given the broadest interpretation possible. 

Accordingly, this Court should adopt the Waterkeeper Alliance court’s reasoning. 

The facts in Sierra Club and Parker closely resemble those of the instant case.  Here, 

precipitation runoff carries arsenic, which is an undisputed pollutant, from the overburden piles 

of mining waste on Maleau’s property and into Ditch C-1.  The cases cited above support a 

finding that the waste piles on Maleau’s property are point sources for purposes of CWA 

analysis.  Respondent Maleau, by and through his gold-mining operation, collected and arranged 

mining waste adjacent to Ditch C-1. Although it is true that Maleau has only collected debris into 

piles, the mere simplicity of his activity does not absolve him of responsibility. As the Sierra 

Club opinion indicates, such collection is sufficient. Respondent Maleau need not have done 
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anything beyond the mere creation of the pile for it to constitute a point source because, under 

Parker, the pile need only collect liquids; gravity may be responsible for the flow of the liquids 

from a point source. Accordingly, this Court should adopt the broad interpretation of “point 

source” and hold that Maleau’s waste piles are point sources as defined by the CWA. 

IV. MR. BONHOMME’S MOTION TO DISMISS SHOULD BE GRANTED BECAUSE 
REEDY CREEK IS AN INTERSTATE WATER OF THE UNITED STATES UNDER 
CLEAN WATER ACT JURISDICTION. 
 
“Navigable waters” is defined as “waters of the United States” under the Clean Water Act. 

33 U.S.C.S. § 1362(7) (2013). In 1972 Congress clarified and repudiated the limits on the 

traditional meaning of navigable waters by expanding the term to include waters that are not 

navigable in the traditional sense of floating a boat or transportation, but meet the requirements 

for regulation under the Commerce Clause of the United States Constitution. U.S. v. Riverside 

Bayview Homes, Inc., 474 U.S. 121, 133 (1985). Waters that affect interstate commerce are 

included under the Act and traditional navigable waters are still covered. Id. at 133. In U.S. v 

Earth Sciences, the Tenth Circuit determined that Congress intended to regulate discharges into 

“every creek, stream, river or body of water that in any way may affect interstate commerce.” 

Earth Sciences 599 F.2d at 375. Adding to this framework, the Supreme Court in Solid Waste 

Agency ruled that isolated ponds that were completely intrastate do not fall within Clean Water 

Act jurisdiction. Solid Waste Agency, 531 U.S. 159 at 171-72. The court in Solid Waste Agency 

did state, however, that the meaning of ‘navigable waters’ in the Act is broader than the 

traditional understanding of that term.” Id. at 167. The Supreme Court did not want to extend 

Congress’ commerce power to intrastate ponds because it recognized the primary responsibilities 

of the states to plan for the development and use of land and water resources. Id. at 174. Yet, 

unlike the Tenth Circuit in Earth Sciences, the Supreme Court in Solid Waste Agency did not 
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consider the issue of whether Congress’ commerce powers extend specifically to waters that 

flow interstate and directly support interstate commerce, id. at 173, and therefore Earth Sciences 

remains good law. 

The test set forth in Lopez v. United States is the appropriate test to determine if there is 

an effect on interstate commerce. Under Lopez, for activity to be regulated under the commerce 

clause, “the regulated activity must substantially affect[] interstate commerce.” U.S. v. Lopez, 

514 U.S. 549, 559 (1995). The Supreme Court stated, “Congress may regulate the use of 

channels of interstate commerce,. . . the instrumentalities of interstate commerce, or persons or 

things in interstate commerce, even though the threat may come only from intrastate activities. . . 

and. . . those activities that substantially affect interstate commerce. ” Lopez 514 U.S. at 558. 

This brief will show that Reedy Creek, while not navigable-in-fact, is a water of the United 

States because it substantially affects interstate commerce.  

The term “waters of the United States” includes waters that flow interstate and waters 

that contribute to or affect interstate commerce.  33 C.F.R. § 328.3(a)(2-3). In Earth Sciences, 

the Tenth Circuit held that a water that was not capable of supporting transportation (a water that 

was not “navigable-in- fact”) was a water of the United States subject to jurisdiction under the 

Clean Water Act because it substantially affected interstate commerce. Earth Sciences, 599 F.2d 

at 375. If there is at least some interstate impact from the water, non-navigable waters can be 

regulated within Congress’ constitutional powers under the Commerce Clause. Id, Riverside 474 

U.S at 133. In Earth Sciences, Rito Seco Creek was not navigable-in-fact, like Reedy Creek. 

Like the water in Earth Sciences that was used in agricultural operations where products were 

sold into interstate commerce, Reedy Creek is diverted for agricultural uses that result in 

products sold into interstate commerce. Earth Sciences, 599 F.2d at 375. In addition, Reedy 
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Creek provides water to interstate travelers on I-250. The Rito Seco was located entirely 

intrastate, unlike Reedy Creek that spans two states. Id. The Tenth circuit held that the Rito Seco 

had “some interstate impact… and that is all that is necessary under the Act.”  Id. Under the 

Lopez test, Reedy Creek’s interstate flow and its contributions to interstate commerce show that 

Reedy Creek substantially affects interstate commerce and therefore can be regulated through 

Congress’ Constitutional powers under the Commerce Clause. While Solid Waste Agency 

determined that Congress’ powers under the Commerce Clause could not invade recognizable 

state responsibilities to plan for the development and use of land and water resources, the waters 

in Solid Waste Agency were isolated intrastate ponds unlike Reedy Creek which is an interstate, 

flowing stream of water. Solid Waste Agency, 531 U.S. at 174. The Supreme Court in U.S. v. 

Appalachian Electric Co. ruled that the Constitutional powers under the Commerce Clause 

extend beyond the waterway itself to commerce on its water, and that “navigability is just part of 

a whole” when determining if a waterway is under Clean Water Act jurisdiction. U.S. v. 

Appalachian Electric Power Co., 311 U.S. 377, 426 (1940). “...[A]uthority [under the Commerce 

Clause] is as broad as the needs of commerce.” Id. at 426. While the court was referring to 

waters that are traditionally navigable, this case took place before Congress expanded its control 

under the Clean Water Act by defining navigable waters as waters of the United States. The 

court’s reasoning is still applicable to this case because even though Reedy Creek is not 

navigable-in-fact, it substantially affects interstate commerce. Congress intended to be able to 

regulate waters such as Reedy Creek under the CWA to prevent contamination of interstate 

waters that affect interstate commerce; therefore, Reedy Creek can be regulated through 

Congress’ commerce power. The District Court’s ruling that Reedy Creek is a water of the 

United States should be affirmed. 
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V. MR. BONHOMME'S MOTION TO DISMISS SHOULD BE GRANTED BECAUSE 
DITCH C-1 IS A TRIBUTARY OF A WATER OF THE UNITED STATES AND 
UNDER CLEAN WATER ACT JURISDICTION. 
 
The Supreme Court in Rapanos v. U.S. sheds light on Clean Water Act jurisdiction over 

tributaries of navigable waters or waters of the United States by setting forth factors for 

determining if a tributary can be regulated as a water of the United States. Rapanos v. U.S., 547 

U.S. 715 (2006). While Rapanos is a plurality decision, most courts have followed Rapanos’s 

guidance when making decisions dealing with the Clean Water Act’s navigable waters language. 

In the Rapanos plurality, Justice Scalia put forth his test for determining if waters adjacent to 

navigable waters or waters of the United States are covered by the Clean Water Act. Under this 

test, the waters in question must be relatively permanent and have a continuous surface 

connection with a traditionally navigable water to be eligible for Clean Water Act jurisdiction. Id. 

at 742. Justice Scalia emphasized that the term “waters of the United States” applies only to 

actual “waters,” meaning “relatively permanent, standing or flowing bodies of water.” Id. at 732-

733. Justice Kennedy, in his concurrence, also offered a test, stating that the water in question 

must have a “significant nexus” with a traditionally navigable water. Id. at 759. The significant 

nexus test is broader in scope. Justice Kennedy stated that Congress’s intent was to cover at least 

some waters that are not navigable in the traditional sense. Id. at 767. He also concluded that the 

text of the Clean Water Act is explicit in extending the coverage of the Act to some non-

navigable waters. Id. at 768. 

It is not necessary to determine which test applies in this case because both tests, when 

applied to Ditch C-1, reach the same result: Ditch C-1 is a tributary of an interstate water because 

it is a relatively permanent body of water that has a continuous surface connection and a 

significant nexus with Reedy Creek, therefore Ditch C-1 can be regulated under the Clean Water 
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Act. Mr. Bonhomme’s motions to dismiss for failure to state a claim should be granted because 

both Reedy Creek and Ditch C-1 are navigable waters/waters of the United States. 

Under the Rapanos tests, Ditch C-1 qualifies as a water of the United States because it is 

a tributary of Reedy Creek, an interstate water that is under Clean Water Act jurisdiction. A 

tributary is defined as “a stream which contributes its flow to a larger stream or other body of 

water.” United States v. Brink, 795 F. Supp. 2d 565, 577 (S.D. Tex. 2011). The tests from 

Rapanos are determinative of whether a tributary is under CWA jurisdiction by looking at the 

tributary’s relationship with interstate or navigable waters. Since Rapanos, the Circuits have 

contributed guidance when applying each test. Ditch C-1 meets the criteria set forth in the 

Circuits to qualify for Clean Water Act jurisdiction under both Rapanos tests. The Ninth and 

Sixth Circuits have clarified the plurality test by giving further meaning to the terms “relatively 

permanent” and “continuous surface connection.” United States v. Moses, 496 F.3d 984, 993 (9th 

Cir. 2007) (discussing permanency); United States v. Cundiff, 555 F.3d 200, 211 (6th Cir. 2009) 

(discussing continuous surface connection). The Ninth and Fourth Circuits have explained the 

significant nexus test from the Rapanos concurrence by explaining the requirements for a water 

to qualify as having a significant effect on downstream navigable waters and having a nexus with 

a navigable water. Moses, 496 F.3d at 993 (discussing significant effects on downstream water 

quality); Precon Dev. Corp. v. U.S. Army Corps of Eng'rs, 633 F.3d 278, 284 (4th Cir. 

2011)(discussing significant effects on downstream water quality and evidence of a nexus). 

These additions by the Circuits show that while Ditch C-1 is a ditch by name, it is a tributary of 

Reedy Creek in function and therefore can be regulated under the Clean Water Act. 

A.  Ditch C-1 meets the Rapanos plurality test for determining Clean Water Act 
jurisdiction because it is relatively permanent and has a continuous surface 
connection with Reedy Creek. 

  



 26 

In U.S. v. Brink, the stream in question flowed directly into a water of the United States, 

like Ditch C-1 flows into Reedy Creek, a water of the United States. Brink, 795 F. Supp. 2d 565 

at 577. The district court in Brink applied the Rapanos plurality test and held that even though 

the creek was not a traditionally navigable water, it was a tributary of a navigable water and 

therefore under Clean Water Act jurisdiction. Another factor the court considered under the 

plurality test was the permanency of the creek. The court found “in light of common sense” that 

the creek was flowing enough throughout the year to qualify as a “seasonal creek over which the 

[Army] Corps [of Engineers] ha[d] jurisdiction.” Id. at 577. In U.S. v. Moses, the Ninth Circuit 

came to the same result when it determined that seasonally intermittent streams can be waters of 

the United States pursuant to regulation by the Army Corps of Engineers. Moses, 496 F.3d at 993. 

The creek in Moses only had running water two months out of the year and still met the 

requirements of the Rapanos plurality test. Id. at 991. Ditch C-1 is a seasonal stream because it 

runs nine months of the year, qualifying it as “relatively permanent” under the Rapanos plurality 

test, like the stream in Moses. While the court in Moses admits that Rapanos seems to exclude 

ephemeral or intermittent streams, the court stated that this exclusion must be taken in light of 

the Rapanos court’s earlier definitional statement: “by describing waters as relatively 

permanent...we do not necessarily exclude seasonal rivers, which contain continuous flow during 

some months of the year but no flow during dry months.” Id. at 990. The Moses court also 

explains that Justice Kennedy supports the idea that an intermittent stream can still be under 

Clean Water Act jurisdiction by quoting his Rapanos concurrence, “... an intermittent flow can 

constitute a stream, in the sense of a current or course of water or other fluid, flowing on the 

earth, while it is flowing. Id. at 990. “It follows that the Corps can reasonably interpret the 

[Clean Water] Act to cover the paths of such impermanent streams.” Id. at 990. 
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When applying the Rapanos plurality test, the court in Cundiff also provides guidance on 

the factors to be considered. Cundiff, 555 F.3d 200 at 211. The Sixth Circuit stated that it must be 

first established that the water is relatively permanent and that it is connected to a water under 

Clean Water Act jurisdiction. Id. at 211. Then it must be determined that the wetland possesses a 

continuous surface connection with navigable water and its tributaries. Id. at 211. The court 

stated that the water does not have to be perpetually flowing, but there must be a “topical flow of 

water. . ., and that connection requires some kind of dampness such that polluting a wetland 

would have a proportionate effect on a traditional waterway.” Id. at 212. Like the creeks in 

Cundiff that are seasonal but have a topical flow of water to a navigable, interstate water, Ditch 

C-1 carries a topical flow of water into Reedy Creek through a culvert. The proportionate effect 

on Reedy Creek is shown by evidence of arsenic in both Ditch C-1 and Reedy Creek, indicating 

that Ditch C-1 is carrying pollutants to Reedy Creek through its surface connection. Based on the 

Cundiff analysis, Ditch C-1 meets the requirements of the Rapanos plurality test. 

B. Ditch C-1 meets the requirements of the Rapanos concurrence test for 
determining Clean Water Act jurisdiction because it has a significant nexus 
with a water of the United States. 

 
The Ninth Circuit in Moses clarifies the significant nexus test by explaining that the 

effects on downstream water quality must be considered when determining the significance of 

the upstream waters. The “slightest trickle” of water as well as “torrents thundering at irregular 

intervals” can be considered when establishing Clean Water Act jurisdiction because both can 

significantly affect downstream water quality, no matter the magnitude of the source. Moses, 496 

F.3d 984 at 990. “No one contends that federal jurisdiction appears and evaporates along with 

the water in such regularly dry channels.” Id at 991.  Maleau’s waste piles are leaching arsenic 

into Ditch C-1, which is carrying water contaminated with arsenic downstream to Reedy Creek 
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and Wildman Marsh, as shown by Mr. Bonhomme’s tests of each body of water. Even though 

Ditch C-1 is seasonal, it significantly affects downstream water quality like the seasonal stream 

in Moses that affected downstream waters. Id. at 991. Mr. Bonhomme has had to lower the 

number of hunting parties at Wildman Marsh due to the arsenic’s negative impact on the Marsh’s 

waters and wildlife. 

In Precon Dev. Corp. v. U.S. Army Corp of Eng’rs, the Fourth Circuit determined that 

there was no evidence of flow establishing a nexus or a significant effect on downstream quality 

from the ditches that the Corps was seeking jurisdiction over. Therefore, the ditches did not meet 

the significant nexus test from the Rapanos concurrence and Clean Water Act jurisdiction did not 

exist. Precon Dev. Corp. v. U.S. Army Corp of Eng’rs, 633 F.3d 278, 284 (4th Cir. 2011). The 

Corps was seeking jurisdiction over a series of ditches that cumulatively carried flood flow to 

downstream traditionally navigable waters. Id. Both parties had agreed that the significant nexus 

test from Rapanos was the appropriate test, and therefore the court did not consider the plurality 

test. Id. at 288. The court rejected the Corp’s significant nexus arguments, stating that the Corp 

lacked evidence of actual flow from a significant tributary to a navigable water. Id. at 294. 

Unlike the ditches in Precon, there is evidence of actual flow from Ditch C-1 to Reedy Creek 

through a culvert. The court in Precon also stated that even if there was evidence of flow, it 

would not have a significant effect on the navigable water seven miles away. Id. Ditch C-1 has 

an actual flow that carries arsenic three miles to Reedy Creek, which in turn carries arsenic to 

Wildman Marsh, unlike the ditches in Precon that did not have a significant effect on 

downstream waters. The habitat for migrating birds and other wildlife in Wildman Marsh is 

disrupted; the water in Reedy Creek which is carried to diversions for agricultural uses and to 

travelers on I-250 is contaminated with arsenic; Mr. Bonhomme’s property bordering Ditch C-1, 
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Reedy Creek and the Marsh is also contaminated with arsenic. These disruptions and 

contaminations are significant effects because they are adverse to the main purpose for the Clean 

Water Act, which is to “restore and maintain the chemical, physical, and biological integrity of 

the nation’s waters.” Rapanos, 547 U.S. at 722. Under the Precon framework, the court would 

have found that there was a significant nexus between Ditch C-1, Reedy Creek, and Wildman 

Marsh because the actual flow of water establishes the nexus, and the effects on the integrity of 

the waters and the property surrounding the waters establish the significance of the flow of water 

from Ditch C-1. 

The district court’s ruling that Reedy Creek is a navigable water should be affirmed and 

the district court’s ruling that Ditch C-1 is not a navigable water should be reversed, granting Mr. 

Bonhomme’s Motions to Dismiss. 

VI. THE DISTRICT COURT ERRED IN DENYING MR. BONHOMME’S MOTION TO 
DISMISS BECAUSE HE HAS NOT ADDED POLLUTANTS TO A NAVIGABLE 
WATER IN VIOLATION OF § 301(a) OF THE CWA, BECAUSE DITCH C-1 IS THE 
“NAVIGABLE WATER” UNDER § 502(7), (12) IN WHICH POLLUTANTS WERE 
DISCHARGED. 
 
Mr. Bonhomme has not violated the § 301(a) of the CWA.  Section 301(a) provides, in 

pertinent part, that “the discharge of any pollutant by any person shall be unlawful.” 33 U.S.C. § 

1311(a).  Section 502(12) of the CWA defines “discharge of a pollutant” as “any addition of any 

pollutant to navigable waters from any point source.” 33 U.S.C. § 1362(12) (emphasis added).  It 

is undisputed that the culvert which runs on Mr. Bonhomme’s property and connects Ditch C-1 

to Reedy Creek is a point source.   

Maleau correctly cites South Florida Water Management Dist. v. Miccosukee Tribe of 

Indians, 541 U.S. 95 (2004) for the proposition that a point source need not generate new 

pollutants in order to violate the CWA.  R. at 9.  The Miccosukee court held that, in order to 
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violate § 301(a), it is sufficient that a point source merely transports pollutants to a navigable 

water, regardless whether the point source is the cause-in-fact of the pollutants’ presence.  Id. at 

105.  The relevant inquiry is, instead, “whether – but for the point source – the pollutants would 

have been added to the receiving body of water.” Id. at 103.  The Miccosukee court reasoned that 

the definition of “point source” “makes plain that a point source…need only convey the pollutant 

to ‘navigable waters’…Tellingly, the examples of ‘point sources’ listed by the Act include pipes, 

ditches, tunnels, and conduits, objects that do not themselves generate pollutants but merely 

transport them.”  Id. at 105.  Hence, for there to be a § 301(a) violation, it is enough that 

pollutants introduced by a different point source pass through the point source at issue before 

reaching the relevant navigable water. 

A. Reedy Creek and Ditch C-1 are “unitary waters.” 

In the present matter, arsenic flows from Respondent Maleau’s overburden/slag pile into 

Ditch C-1, which then flows into the culvert located on Mr. Bonhomme’s property, which in turn 

flows into Reedy Creek.  If the Court applies the above holding and reasoning from Miccosukee, 

and assuming Reedy Creek is a “navigable water,” then Mr. Bonhomme has violated § 301(a) 

merely by allowing water from to flow from the culvert on his property and into Reedy Creek.   

However, the Miccosukee court also held that there existed triable issues of fact regarding 

whether the bodies of water at issue were “meaningfully distinct.” Id. at 112.  In Miccosukee, 

“the Government…[claimed] that because the C-11 canal and WCA-3 ‘share a unique, 

intimately related, hydrological association,’ they ‘can appropriately be viewed…as parts of a 

single body of water.’” Id. at 109.  If two waters are not sufficiently distinct, but rather are 

“simply two parts of the same water body, pumping water from one into the other cannot 

constitute an ‘addition’ of pollutants.” Id.  Accordingly, the Miccosukee court found “that further 



 31 

development of the record is necessary to resolve the dispute over the validity of the distinction 

between C-11 and WCA-3” and vacated the judgment of the Court of Appeals.  Id. at 112.  The 

Miccosukee court further noted that the so-called “unitary waters argument” would be available 

to the parties on remand.  Id. at 109.  The unitary waters theory has since received the EPA’s 

endorsement. 

In Friends of Everglades v. South Florida Water Management Dist., 570 F.3d 1210 (11th 

Cir. 2009), the Eleventh Circuit addressed a recent EPA regulation after holding that “addition” 

as used in the CWA is ambiguous.  In Friends of Everglades, “the Water District’s central 

argument [was] based on the ‘unitary waters’ theory” (or “water transfers rule”).  Id. at 1217.  

“The unitary waters theory holds that it is not an ‘addition…to navigable waters’ to move 

existing pollutants from one navigable water to another.”  Id.  Rather, under the unitary waters 

theory, “addition occurs…only when pollutants first enter navigable waters from a point source, 

not when they are moved between navigable waters.” Id.   

Here, the culvert on Mr. Bonhomme’s property does nothing more than move water 

between Reedy Creek and Ditch C-1, which are two waters of the United States.  Therefore, 

according to the unitary waters theory, Reedy Creek and Ditch C-1 are unitary waters. 

B. The EPA’s regulation adopting the unitary waters theory is due Chevron 
deference. 

 
 
In 2008, the EPA promulgated a regulation that specifically exempts certain discharges 

from requiring a permit under the CWA.  40 C.F.R. § 122.3.  Among the newly exempted 

discharges are “discharges from a water transfer,” adopting the reasoning but not the precise title 

of the unitary waters theory.  40 C.F.R. § 122.3(i).  A “water transfer” is defined to be “an 

activity that conveys or connects waters of the United States without subjecting the transferred 
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water to an intervening industrial, municipal, or commercial use.” Id.  It is further conditioned 

that the exclusion of discharges from water transfers does not extend to “pollutants introduced by 

the water transfer activity itself to the water being transferred.” Id.  Thus, there is no “addition” 

of pollutants and therefore no actionable “discharge of pollutants” if the point source at issue 

merely transfers water between two navigable waters/waters of the United States without 

introducing any pollutants to the water that were not already present before the water reached the 

point source. 

Again, § 502(12) of the CWA defines “discharge of a pollutant” tautologically as “any 

addition of any pollutant to navigable waters from any point source.” 33 U.S.C. § 1362(12) 

(emphasis added).  The CWA does not define “addition,” though.  Therefore, a court must apply 

principles of statutory construction, “beginning with the language of the statute” to discern its 

meaning.  Sierra Club v. El Paso Gold Mines, Inc., 421 F.3d 1133, 1143 (10th Cir. 2005).  When 

a statute’s language is unambiguous, courts should thus interpret the language in accordance with 

its plain meaning, which “is determined by reference to the language itself, the specific context 

in which that language is used, and the broader context of the statute as a whole.” Id.  If, on the 

other hand, the statute’s language is ambiguous, “meaning it can be understood in two or more 

senses,” the Court must defer to EPA’s reasonable construction of the Act.  Id. 

The CWA is a congressional assignment of “a comprehensive regulatory program 

supervised by [the Environmental Protection Agency (“EPA”)], an expert administrative agency.”  

Coeur Alaska, Inc. v. Se. Alaska Conservation Council, 557 U.S. 261, 298 (2009).  Because 

Congress entrusted the Act’s administration to a regulatory agency, this Court must apply the 

“two-step Chevron test” to interpret the CWA.  See Chevron, U.S.A., Inc. v. Natural Res. Def. 
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Council, Inc., 467 U.S. 837 (1984); ONRC Action v. U.S. Bureau of Reclamation, No. 97-3090-

CL., 2012 WL 3526833, at *29 (D. Or. Jan. 17, 2012).   

When a court reviews an agency's construction of a statute which it administers, the court 

is confronted with two questions: (1) whether Congress has directly addressed the particular 

question at issue; and (2) if the statute is either silent or ambiguous regarding the issue, “the 

question for the court is whether the agency's answer is based on a permissible construction of 

statute.” Chevron, 467 U.S. at 842-43.  The first prong of the Chevron analysis is unquestionably 

satisfied here: Congress left the term “addition” undefined in the CWA.  Thus, the next question 

is whether the use of “addition” in the CWA is ambiguous.   

“The dictionary definition of ‘addition’ is ‘to join, annex, or unite’ so as to increase the 

overall number or amount of something.”  Friends of Everglades, 570 F.3d at 1217 (citing 

Webster’s Third New International Dictionary 24 (1993)).  However, the inquiry does not end at 

a term’s dictionary definition; Congress’s intent must be reflected in applying the text.  El Paso 

Gold Mines, Inc., 421 F.3d at 1143.  The legislative history of the CWA is silent with respect to 

the meaning of “addition” and the expansive volume of conflicting decisions illustrate that the 

term is subject to multiple interpretations.  Id.  For example, the underlying facts in both United 

States v. Wilson, 133 F.3d 251 (4th Cir. 1997), and United States v. Deaton, 209 F.3d 331 (4th 

Cir. 2000), are nearly identical; however, the Wilson court held that a sidecasting of dirt was not 

an addition, whereas the Deaton court held that such a sidecasting was an addition.  The term 

“addition” as used in the CWA is thus ambiguous and this Court should defer to EPA’s 

interpretation of the term because EPA holds primary authority over the Act. 

The Friends of Everglades court held that, as a valid exercise of the EPA’s regulatory 

authority, the EPA regulation was “due Chevron deference.” 570 F.3d at 1218.  Applying the 
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two-part Chevron test, the Friends of Everglades court found (1) that Congress did not address 

the meaning of the term “addition” as used in the CWA and thus it is ambiguous, and (2) that 

“EPA’s regulation adopting the unitary waters theory is a reasonable, and therefore permissible, 

construction of the language.” Id. at 1227-28.   

District courts have followed the Eleventh Circuit’s reasoning in Friends of Everglades.  

For example, the United States District Court for the District of Oregon has also adopted the 

EPA’s water transfers rule.  ONRC Action v. U.S. Bureau of Reclamation, No. 97-3090-CL., 

2012 WL 3526833 (D. Or. Jan. 17, 2012).  The ONRC Action court cited Friends of Everglades 

as persuasive precedent and likewise found that EPA’s regulation setting forth the water transfers 

rule is due Chevron deference.  Id. at *28.  Accordingly, the ONRC Action court adopted the 

water transfers rule recommended that the defendant’s motion for summary judgment be granted, 

reasoning that the point source at issue merely transported pollutants between navigable waters.  

Id. at *32.  Furthermore, in Catskill Mountains Chapter of Trout Unlimited, Inc. v. U.S. E.P.A., 

630 F.Supp.2d 295 (S.D.N.Y. 2009), the United States District Court for the Southern District of 

New York confronted the water transfers rule and deferred to the Eleventh Circuit for guidance. 

The Catskill court granted the defendant’s motion to stay “pending the Eleventh Circuit's 

decisions in Friends of the Everglades.” Id. at 308. 

In the instant case, a culvert on Mr. Bonhomme’s property allows water from Ditch C-1 

to flow indirectly into Reedy Creek.  It is undisputed that the culvert on Mr. Bonhomme’s 

property does nothing more than deposit water from Ditch C-1 into Reedy Creek; rather, the 

arsenic present in in Reedy Creek is a result of Maleau’s gold-mining operation.  If Reedy Creek 

is a navigable water, then the only thing that the culvert accomplishes is an exempted “water 

transfer” as defined under 40 C.F.R. § 122.3(i). Therefore, because Ditch C-1 is a “navigable 
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water/water of the United States” under § 502(7) of the CWA, this Court should rule that Mr. 

Bonhomme has not violated the Act because Mr. Bonhomme did not discharge any pollutants 

into Reedy Creek as is prohibited by § 301(a).  

CONCLUSION 

For the aforementioned reasons, Mr. Jacques Bonhomme respectfully requests that this 

Court (1) reverse the District Court’s decision to dismiss Mr. Bonhomme’s claims and (2) issue 

an order that grants Mr. Bonhomme’s Motions to Dismiss on all claims.  

 

       Respectfully Submitted, 

  

                                                  

   Counsel for Jacques Bonhomme 

Dated: December 2, 2013 


