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JURISDICTIONAL STATEMENT 

The case in controversy arises under the Clean Water Act (CWA), 33 U.S.C. § 1251 et. 

seq. (2013), which is a federal statute. Congress granted the federal courts statutory authority to 

hear federal question cases which include questions that arise under federal statutes. 28 U.S.C. § 

1331 (2013). This is an appeal of right taken from a final judgment entered on July 23, 2012 by 

the United States District Court for the District of Progress. 28 U.S.C. § 1291 (2013).  Therefore, 

this court has jurisdiction.  

STATEMENT OF THE ISSUES 

I. Whether Bonhomme has Article III standing to sue under the CWA and is therefore a real 

party in interest under FED. R. CIV. P. 17. 

 

II. Whether the lower court erred in substituting its own interpretation of the word “citizen” 

in lieu of the statutory definition of the term “person” as defined in 33 U.S.C. 1365(g). 

 

III. Whether Maleau’s mining waste piles which are dumped adjacent to Ditch C-1 are “point 

sources” under the CWA § 502(12), (14), 33 U.S.C. § 1362(12), (14). Whether the lower 

court erred in dismissing Bonhomme’s claim that Maleau’s arsenic filled slag piles are 

point sources. 

 

IV. Whether Reedy Creek is a navigable water/water of the United States under the CWA. 

Reedy Creek is a 50 mile long creek that flows 365 days a year and is used as a primary 

source of water for an interstate rest stop and by farmers for agriculture needs. Reedy 

Creek also flows directly into Wildman marsh, a national wildlife refuge that generates 

large amounts of revenue. 

     

V. Whether Ditch C-1 is a navigable water/waters of the United States under the CWA when 

it is a relatively permanent body of water the shares a significant nexus with Reedy 

Creek. Ditch C-1 has bound found to carry pollutants directly into Reedy Creek. 

 

VI. Whether Maleau’s mining waste piles which are dumped adjacent to Ditch C-1 are “point 

sources” under the CWA § 502(12), (14), 33 U.S.C. § 1362(12), (14). Whether the lower 

court erred in dismissing Bonhomme’s claim that Maleau’s arsenic filled slag piles are 

point sources. 
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STATEMENT OF CASE  

The United States District Court for the District of Progress issued an order on July 23, 

2012 stating that Bonhomme’s claim was dismissed because he failed to prove that he is the real 

party in interest under FED. R. CIV. P. 17 in order to bring suit against Maleau and Progress for 

violating § 301(a) of the CWA, 33 U.S.C. §1311. The District Court also dismissed 

Bonhomme’s citizen suit on motion from Maleau and Progress that Bonhomme is not a “citizen” 

under CWA § 505, 33 U.S.C. 1365. The District Court dismissed Bonhomme’s claim that 

Maleau’s mining waste piles are point sources under CWA § 502(12), (14), 33 U.S.C. § 

1362(12), (14). Additionally, Bonhomme and Progress’s claim that Ditch C-1 is a navigable 

water/water of the United States was dismissed by the District Court on a motion by Maleau. 

However, the District Court found that Reedy Creek was a navigable water/water of the United 

States. The District Court also did not grant a motion to dismiss the claim that Bonhomme is in 

violation of the CWA. 

The District Court had proper subject matter jurisdiction over this issue because the 

claims arose under the Clean Water Act, 33 U.S.C. §1311. Because the parties were diverse, the 

District Court also exercised diversity jurisdiction. 

Because the judgments of the District Court were final decisions, the United States Court 

of Appeals for the Twelfth District has the authority to hear appeals from the District Court for 

the District of Progress. 28 U.S.C. § 1291. Each party filed a timely notice of appeal. 

STATEMENT OF FACTS 

Bonhomme brought suit against Maleau, alleging that his mining operations are causing 

the pollution of Ditch C-1. Ditch C-1 leads directly into Reedy Creek, which in turn flows into 

Wildman National Wildlife Refuge. The refuge contains large wetlands which are home to 
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migratory birds. Bonhomme alleges that the pollution caused by Maleau’s mining waste is 

causing harm to the wetland, thus forcing him to decrease his hunting parties. (R. at 6.) Maleau 

alleges that Bonhomme brought suit only to injury Maleau’s ability to compete with his 

company, Precious Metals International (“PMI”). Furthermore, Maleau alleges that Bonhomme 

is not a proper plaintiff because he is not a citizen of the United States. 

Ditch C-1 is a large drainage ditch used for agricultural purposes. (R. at 5.) It is three feet 

across and one foot deep. Ditch C-1 contains running water throughout most of the year except 

during short periods of annual drought. Id. The water in the Ditch is derived mostly from 

groundwater and some rainwater. Ditch C-1 runs through Maleau’s property and then runs for 

several more miles before discharging through a culvert directly into Reedy Creek. Id. 

Reedy Creek is a 50 mile long continuously flowing body of water. (R. at 5-6.) Reedy 

Creek begins in the State of New Union and subsequently flows into the State of Progress before 

it ends at the Wildman National Wildlife Refuge. (R. at 5-6.) Reedy Creek is used commercially 

at many points throughout its length. Reedy Creek is the primary water supply for Bounty Plaza, 

a service area on Interstate 250. Reedy Creek is also used to for agricultural purposes, primarily 

irrigation. (R. at 5.) At its end, Reedy Creek flows directly into Wildman National Wildlife 

Refuge. Id. The refuge contains numerous wetlands which are used as feeding and breeding 

grounds by birds. Wildman National Wildlife Refuge attracts hunters from around the globe, and 

is estimated to bring in about $25 million to the local economy. (R. at 6.) 

Bonhomme is the owner of a mining operation called PMI. Id. Maleau operates a 

competing gold mining operation in the State of Progress. He trucks overburden and slag from 

his operation to his property in Lincoln, where he deposits the piles on land adjacent to Ditch C-

1. (R. at 5.) When it rains, the rain water percolates through the piles, leaching arsenic which 
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then flows directly into Ditch C-1. (R. at 5.) Bonhomme tested the water both upstream and 

downstream of Maleau’s property. Upstream of Maleau’s property, there are no detectable 

amounts of arsenic in Ditch C-1. (R. at 6.) Below Maleau’s property arsenic is present in the 

Ditch in high amounts. As the Ditch flows away from Maleau’s property, the amount of arsenic 

decreases. Id. In Reedy Creek above its intersection with Ditch C-1 arsenic is undetectable. Id. 

However, below the discharge of Ditch C-1, arsenic is present in Reedy Creek in high amounts. 

Id. Arsenic is also present at Wildman marsh near its intersection with Reedy Creek in small 

amounts. Id. Arsenic is a known bi-product of gold mining. If this pattern of arsenic is proven, it 

is highly likely that Maleau’s piles of mining waste are the cause of the arsenic in Ditch C-1, 

Reedy Creek, and Wildman marsh.  

STANDARD OF REVIEW 

The lower court dismissed Bonhomme’s suit because it held he was not a proper plaintiff 

pursuant to FED. R. CIV. P. 12 (b)(6) and 17. While not fully settled, the standard of review FED. 

R. CIV. P. 17 is generally held to be abuse of discretion. Icon Grp, Inc. v. Mahogany Run Dev. 

Corp., 829 F.2d 473, 476 (3d Cir. 1987). In the current case, Progress and Maleau asked to 

substitute PMI as the real party in interest. (R. at 1). The purpose of FED. R. CIV. P. 17 is to 

“protect a defendant against a subsequent action by the party actually entitled to recover, and to 

insure that a judgment will have its proper final effect.” White Hall Bldg. Corp. v. Profexray Div. 

of Litton Industries, Inc., 387 F. Supp. 1202, 1206 (E.D. Pa. 1974) (citing Committee Note of 

1966 to Amended Rule 17(a)). Allowing Progress and Maleau to pursue this action as the real 

party in interest would undermine the purpose of FED. R. CIV. P. 17. If Bonhomme was granted 

relief, there would be no cause for a subsequent suit by PMI. The standard of review FED. R. CIV. 

P. 17 is therefore inapplicable.  
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The proper standard of review is under FED. R. CIV. P. 12(b)(6), which the Court reviews 

de novo. To survive a motion to dismiss, a complaint must contain sufficient factual matter, 

accepted as true, to state a claim to relief that is plausible on its face. Ashcroft v. Iqbal, 556 U.S. 

662 (2009). A claim has facial plausibility when the plaintiff pleads factual content that allows 

the court to draw the reasonable inference that the defendant is liable for the misconduct 

alleged. Id. Given that the Court must assume Bonhomme allegations are true, he easily makes a 

prima facie showing of enough specific facts to withstand a motion to dismiss. See Bell Atl. 

Corp. v. Twombly, 550 U.S. 544 (2007).  

SUMMARY OF ARGUMENT 

The lower court failed to distinguish between standing and real party in interest. As the 

United States Court of Appeals has noted, standing and real party in interest are separate, 

although closely related, doctrines. The court must undertake an analysis of standing whenever it 

is presented. If Bonhomme shows that he has standing under the CWA, he then is a real party in 

interest. The lower court simply failed to apply the proper analysis.  

The lower court committed fundamental, reversible error in failing to give effect to the 

plain meaning of the word citizen, as defined by the statute, to mean person. The lower court 

compounded its error by ignoring the statutory definition and substituting its opinion in lieu of 

the general rule of statutory interpretation. Moreover, a statutory definition cannot be ignored in 

favor of a rule of statutory interpretation. When Congress expressly defines the terms it uses in a 

statute, there is no ambiguity. Thus, because the statute is unambiguous, judicial inquiry ceases. 

The lower court erred in substituting its definition for that of Congress’. 

The lower court erred in dismissing Bonhomme’s claim that Maleau’s mining waste piles 

are point sources under the CWA. Bonhomme’s complaint contained sufficient factual matter, 
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which stated a claim for relief which is plausible on its face. Arsenic is a toxic byproduct of gold 

mining. Maleau engages in gold mining, and stores the waste products in piles adjacent to Ditch 

C-1 in Progress. (R. at 6.) Mining refuse piles can be considered a point source. Based on 

scientific testing, arsenic is not present in the waters of Ditch C-1 above the Maleau property, 

and present in high concentrations directly below the Maleau property. Id. It is plausible that the 

arsenic present in Ditch C-1 is runoff generated by Maleau’s waste piles Therefore the lower 

court erred in dismissing Bonhomme’s claim that the point source of the arsenic runoff pollution 

are Maleau’s mining waste piles. 

The lower court was correct in its finding that Reedy Creek is a navigable water and is 

thus protected under the CWA from discharge of pollutants without a permit. Congress enacted 

the CWA to prevent the discharge of pollution into the Nation’s water. It did not intend for the 

term “navigable” to be interpreted so narrowly as to effectively cripple the CWA from 

preventing pollution. Instead, Congress meant for the CWA to prevent all waters of the United 

States that have a significant role in interstate commerce. Reedy Creek is substantially different 

than the waters in SWANCC because it is directly tied to interstate commerce. Reedy Creek is the 

main supply of water for an interstate rest stop, is used to water crops that are then sold into the 

interstate agricultural market, and flows into Wildman marsh. (R. at 5.) Wildman marsh is a 

federal wildlife refuge that brings in millions in revenue. (R. at 6.) Reedy Creek also passes both 

tests established by the Supreme Court in Rapanos. Reedy Creek falls into the category of 

“relatively permanent water” is specified in Justice Scalia’s test. Reedy Creek is a 50 mile long 

continuously flowing body of water. It experiences no dry spells and is relatively permanent. (R. 

at 5.) Reedy Creek also passes Justice Kennedy’s test because it is itself considered navigable 
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due to its significant role in interstate commerce and therefore shares a significant nexus with 

itself. 

The lower court was incorrect in its findings that Ditch C-1 is not a navigable water/ 

water of the United States under the CWA. Under Rapanos, the Supreme Court interprets the 

CWA to cover two general categories of water: 1) Those waters considered traditionally 

navigable and 2) Those water that share a significant nexus with a navigable water. Although 

Ditch C-1 does not fall under the traditional meaning of navigable, it does share a significant 

nexus with Reedy Creek, which the lower court has ruled to be a navigable water. Ditch C-1 is a 

large, relatively permanent man made ditch used for agricultural purposes that remains full of 

water except during infrequent droughts. (R. at 5.) It is a tributary of Reedy Creek. (R. at 5.) The 

pollutants from Ditch C-1 have been found to flow directly into Reedy Creek. (R. at 6.) The 

CWA would be ineffective in protecting the nation’s navigable waters if it did not protect those 

waters that flow directly into them. Ditch C-1 shares a significant nexus with a navigable water 

and is therefore protected under the CWA. 

Bonhomme is not directly responsible for the addition of a pollutant to Ditch C-1, Reedy 

Creek, or Wildman March. Bonhomme is a passive landowner who has nothing to do with the 

mining waste piles creation, operation, or use. Bonhomme does not own the land on which the 

pollutant is emanating from, but is a downstream land owner. The purpose of the Clean Water 

Act is to place liability for the discharge of pollutants on those who control the pollutants, in this 

instance Maleau. Therefore, Bonhomme, who does not own Ditch C-1 is not responsible for the 

discharge of pollutants into the water, nor is he in violation of the Clean Water Act for simply 

doing nothing besides owning a piece of property. The lower court erred in failing to grant 
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Bonhomme a motion to dismiss the claim that he is responsible for the discharge of arsenic into 

Reedy Creek. 

ARGUMENT 

I. Bonhomme has Article III standing to sue and therefore is a real party in interest. 

The first issue this court must address is whether the Bonhomme has, under Article III of 

the United States Constitution (“Article III”), standing under the Clean Water Act (“CWA”). 

U.S. Const. art. III, § 2; 33 U.S.C. § 1251-1387 (2013). Standing generally has two aspects—

constitutional standing and prudential considerations of standing, which involve judicially self-

imposed limits on the exercise of federal jurisdiction. See, e.g., Warth v. Seldin, 422 U.S. 490, 

498–499 (1975). Precedent instructs that “the core component of standing is an essential and 

unchanging part of the case-or-controversy requirement of Article III.” Lujan v. Defenders of 

Wildlife, 504 U.S. 555, 560 (1992) (“Lujan”). Because issues of Article III standing relate to a 

court's subject matter jurisdiction over a claim, they must be addressed whenever they are 

present. See Bender v. Williamsport Area Sch. Dist., 475 U.S. 534, 541–542 (1986).  

A. FED. R. CIV. P. 17 cannot be applied without determining standing. 

 

The lower court erred in granting the motion to dismiss because it incorrectly found 

Bonhomme was not a proper plaintiff under FED. R. CIV. P. 17 but did not determine if he 

standing under the CWA. The threshold question for this Court is whether Bonhomme has 

Article III standing and can bring suit under the CWA.  

The concepts of real party in interest and standing, as well as the concept of capacity to 

sue, are often confused. Firestone v. Galbreath, 976 F.2d 279, 283 (6th Cir.1992). “Whether 

someone is a real party in interest directs attention to whether plaintiff has a significant interest 

in the particular action he has instituted ... [b]y way of contrast, capacity is conceived to be a 
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party's personal right to litigate in a federal court.” Edens v. Laubach, 838 F. Supp. 510, 513 (D. 

Kan. 1993) (citation omitted).  

  FED. R. CIV. P. 17 states that “[e]very action shall be prosecuted in the name of the real 

party in interest.”  FED. R. CIV. P. 17(a) (2013). “To determine whether the Plaintiff has standing 

as the real party in interest, the [c]ourt must look to the applicable substantive law.” American 

Nat’l Bank & Trust Co. v. Weyerhaeuser Co., 692 F.2d 455, 459 (7th Cir.1982). The substantive 

law upon which the claim is based determines whether a plaintiff may enforce the asserted right 

and thus whether the plaintiff is the real party in interest. Va. Elec. & Power Co. v. Westinghouse 

Elec. Corp., 485 F.2d 78, 83 (4th Cir. 1973). 

Here, the substantive law is the CWA. 33 U.S.C. § 1365(g) sets forth the statutory 

standing requirement for the citizen suit provision of the CWA. Specifically, it defines “citizen” 

as “a person or persons having an interest which is or may be adversely affected.” Id. Congress 

has indicated that this provision confers standing to enforce the CWA to the full extent allowed 

by the Constitution. See Middlesex County Sewerage Auth. v. National Sea Clammers Ass'n, 453 

U.S. 1, 16 (1981). All persons have an interest in the environment, and therefore having standing 

to sue when they are adversely affected.  

A real party in interest is a person who possesses the right to enforce and has a significant 

interest in the claim upon which the plaintiff is suing. Va. Elec. & Power Co., 485 F.2d at 83. 

“The requisite “right to enforce,” and “significant interest in,” the right or action for Rule 17(a) 

purposes has been held to exist in situations where the plaintiff was an agent, had a possessory or 

other interest in property or was a contracting party permitted to sue by trade custom.” Mitsui & 

Co., Inc. v. Puerto Rico Water Res. Auth., 528 F. Supp. 768, 776 (D.P.R. 1981). The purpose 

behind FED. R. CIV. P. 17 is to allow persons having an equitable or beneficial interest to bring 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR17&originatingDoc=I19221161652511db8a54a698991202fa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Folder*cid.501b9575f3564719ab55f20e30287692*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR17&originatingDoc=I19221161652511db8a54a698991202fa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Folder*cid.501b9575f3564719ab55f20e30287692*oc.Search)
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suit to protect that interest without having to rely on someone else to do so. Va. Elec. & Power 

Co., 485 F.2d at 83. 

Standing requires a plaintiff to show that he has suffered an injury in fact that is traceable 

to the defendant’s alleged actions and that the injury is redressable in court. See Lujan, 504 U.S. 

at 560-561. The standing requirement therefore addresses the concerns of plaintiff being a real 

party in interest. Once a party is found to have standing, the FED. R. CIV. P. 17 real party in 

interest test is satisfied. Apter v. Richardson, 510 F.2d 351, 353 (7th Cir. 1975); See also, Ass’n 

of Data Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150 (1970).  

Statutory standing is granted by the CWA to those who have been adversely affected or 

injured. It is well established that the “injury required by Article III may exist solely by virtue of 

statutes creating legal rights, the invasion of which creates standing.” Warth, 422 U.S. at 500. 

“[T]he citizen suit provision of the Clean Water Act confers standing on any “person or persons 

having an interest which is or may be adversely affected.” 33 U.S.C. § 1365(g).” Friends of the 

Earth, Inc. v. Gaston Copper Recycling Co., 204 F.3d 149, 155 (4th Cir. 2000) (en banc). Thus, 

the district court erred in its real party in interest decision and this Court should reverse the 

decision granting the motion to dismiss because Bonhomme has Article III standing, and such 

standing satisfies FED. R. CIV. P. 12(b)(6), 17 (2013). 

Alternatively, even if this Court also determines that PMI is a proper plaintiff because it 

has suffered a greater injury than Bonhomme, such a finding does not preclude Bonhomme from 

being a real party in interest. Cf. Am. Ass'n of Retired Persons v. E.E.O.C., 873 F.2d 402, 405 

(D.C. Cir. 1989) (there can be multiple real parties in interests). PMI’s expenditures in this case 

are of little concern, and do not negate the injury that Bonhomme suffers. See (R. at 7). 

 PMI may very well have joined Bonhomme’s claim, but is not required to because 
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Bonhomme has suffered injuries independent of PMI. See Friends of the Earth, Inc. v. Laidlaw 

Envtl. Servs. (TOC), Inc., 528 U.S. 167, 182 (2000). Because Bonhomme’s personal property is 

adjacent to Wildman Marsh, and its value as hunting property, and apart from any other 

considerations, it is negatively impacted by the contamination of the marsh and the potential 

damages said contamination can do to the wildlife. (R. at 6). The property is primarily used for 

duck hunting activities. Id. The U.S. Fish and Wildlife Service have found three Blue-winged 

Teal that have been poisoned with arsenic. Id. Bonhomme’s concern about ducks likewise being 

poisoned is a reasonable inference. See Lujan, 504 U.S. at 561 (the court must accept inferences 

as true at the pleading stage). Furthermore, Bonhomme’s hunting lodge is not used exclusively 

for the benefit of PMI, nor is it owned by PMI. Id. Therefore, Bonhomme suffers a real injury by 

Maleau polluting Ditch C-1; Bonhomme has standing to sue and is a real party in interest.  

B. Bonhomme has Article III standing and is a proper plaintiff under the CWA. 

 

The constitutional standing requirement grounded in Article III is satisfied if the 

Bonhomme demonstrates: (1) an “injury in fact” that is either actual or imminent; (2) the injury 

is causally related to the action challenged; and (3) the injury is subject to redress by the Court. 

Lujan, 504 U.S. at 560-561. To satisfy the “irreducible constitutional minimum of standing,” a 

Bonhomme must have suffered an injury in fact that is both fairly traceable to the defendant's 

allegedly unlawful conduct and likely to be redressed by the requested relief. Id (internal 

citations omitted). “While each of the three prongs of standing should be analyzed distinctly, 

their proof often overlaps.” Allen v. Wright, 468 U.S. 737, 752 (1984). In environmental cases, 

the injury in fact requirement is met if an individual member adequately shows that she or he has 

an economic, aesthetic, or recreational interest in a particular place, animal, or plant species and 

that the interest is impaired by the challenged conduct. Nat'l Res. Def. Council v. U.S. E.P.A., 
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437 F. Supp. 2d 1137, 1146 (C.D. Cal. 2006).  

Bonhomme property sits on the edge of Wildman Marsh, which is directly affected by 

Maleau’s arsenic pollution. (R. at 6). Arsenic is an undisputed pollutant. (R. at 8). Bonhomme 

has suffered an injury in-fact because his recreational enjoyment of Wildman Marsh has been 

lessened. Laidlaw 528 U.S. at 183. This injury has led to a decrease in the number of hunting 

parties Bonhomme has held at the property because of his concern over the increased levels of 

arsenic in the wetlands. (R. at 6); Valley Forge Christian Coll. v. Ams. United for Separation of 

Church & State, Inc., 454 U.S. 464, 472 (1982) (The Court expressly held that a threatened 

injury will also satisfy the injury in fact requirement for standing.) 

Bonhomme has reduced his use of his property and the marsh because of Maleau’s 

pollution of the wetlands. See (R. at 6). The Laidlaw Court found that affidavits attesting to 

reduced use of a waterway out of reasonable fear and concern of pollution “adequately 

documented injury in fact.” Laidlaw, 528 U.S. at 183. These affidavits “quite adequately satisfy 

the standing threshold.” Friends of the Earth v. Consol. Rail Corp., 768 F.2d 57, 61 (2d Cir. 

1985). Bonhomme “is property owner in the path of toxic discharge whose injury is in going. He 

is thus precisely the type of plaintiff that the Supreme Court envisioned in Lujan . . . .” Gaston 

Copper, 204 F.3d at 159. 

The arsenic found in Reedy Creek and Wildman Marsh is fairly traceable to Maleau’s 

mining waste piles. Bonhomme has demonstrable evidence that arsenic, a known toxic 

substance, originates on Maleau’s property and ultimately discharges into the Wildman National 

Wildlife Refuge, upon which Bonhomme’s property abuts. (R. at 6). There is no presence of 

arsenic in the Ditch C-1 waters upstream of Maleau’s property and there are high concentrations 

in the waters downstream of him. Id. While samples were not taken from Maleau’s property, Id, 
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no court has “required additional scientific proof where there was a direct nexus between the 

claimant and the area of environmental impairment.” Gaston Copper, 204 F.3d at 159-160; 

Sierra Club, Lone Star Chapter v. Cedar Point Oil Co., 73 F.3d 546, 556 (5th Cir. 1996). On a 

motion to dismiss, this Court must presume that Bonhomme’s allegations support his claim. 

Lujan, 504 U.S. at 561. 

A favorable decision will redress Bonhomme’s injury. Bonhomme has requested all relief 

available under 33 U.S.C. § 1365 (2013). If granted, an injunction likely will allow the waters 

below Ditch C-1 to become free of arsenic and will cease the flow of poison into the Wildman 

Marsh. Therefore, an injunction against Maleau to cease the flow of arsenic from his mining 

waste pits that are adjacent to Ditch C-1 into Reedy Creek.  

Therefore, Bonhomme has standing to sue as his claim meets the three prong test in 

Lujan. 504 U.S. at 560-561. Once a party is found to have standing, FED. R. CIV. P. 17 real party 

in interest test is satisfied. Apter, 510 F.2d at 353. Here, Bonhomme qualifies as the real party in 

interest because he has standing under the CWA. Thus, Bonhomme has a significant interest in 

the claim upon which he is suing and satisfies the real party in interest standard. Accordingly, 

Bonhomme properly identified himself in his notice to sue. (R. at 4). 

 

II.    The plain language of the Clean Water Act unambiguously defines “citizen” to  

mean any “person” who is adversely affected.  

 

 The threshold question for this Court is whether the plain language of the CWA extends 

to foreign nationals or is strictly limited to only United States citizens. See 33 U.S.C. § 1251 et. 

seq. The starting point for this analysis clearly begins by looking at the statutory text. See 

Connecticut Nat. Bank v. Germain, 503 U.S. 249, 253–254 (1992). The lower court completely 

disregarded the defining language of the statute and improperly substituted its own 
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interpretation. Thus, lower court erred in granting the motion to dismiss because it impermissibly 

substituted its own definition of “citizen” in place of Congress’. 

The CWA provides for citizen suits as an integral component of the Act's enforcement 

scheme. CWA § 505 is entitled “Citizens suits” and authorizes any “citizen” to commence a civil 

action on his own behalf. 33 U.S.C. § 1365(a). “Citizen” under its ordinary meaning is defined as 

“a person who legally belongs to a country and has the rights and protection of that country.”1 

The plain meaning is attributed to terms of a statute unless “otherwise defined.” BP Am. Prod. 

Co. v. Burton, 549 U.S. 84, 91 (2006). The CWA purposefully defined what is meant by the term 

“citizen” and expressed a clear legislative intent that is contrary to the ordinary meaning of the 

word. See Consumer Product Safety Comm’n v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980) 

(Absent a clearly expressed legislative intention to the contrary, ordinarily language must be 

regarded as conclusive). The Supreme Court has a long history regarding statutory interpretation: 

In such circumstances definition by the average man or even by the ordinary 

dictionary with its studied enumeration of subtle shades of meaning is not 

a substitute for the definition set before us by the lawmakers with instructions to 

apply it to the exclusion of all others. There would be little use in such a glossary 

if we were free in despite of it to choose a meaning for ourselves. 

 

Fox v. Standard Oil Company of New Jersey, 294 U.S. 87, 96 (1935) (emphasis added). When 

Congress explicitly defines a word, there is no judicial inquiry as to what the term might mean. 

Courts are not free to substitute their own preferred definition for that of Congress’. Id. 

The CWA specifically defined citizen: “For the purposes of this section the term 

“citizen” means a person or persons having an interest which is or may be adversely affected.” 

33 U.S.C. § 1365(g) (2013) (emphasis added). The statute also goes farther and defines person. 

                                                 
1 “Citizen.” Merriam-Webster.com. Accessed November 30, 2013. http://www.merriam-

webster.com/dictionary/citizen. 
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“The term “person” means an individual, corporation, partnership, association, State, 

municipality, commission, or political subdivision of a State, or any interstate body.” 33 U.S.C. § 

1362(5). Consequently, for the purposes of the CWA, “citizen” means “person.” See Bennett v. 

Spear, 520 U.S. 154, 165 (1997) (substituting the “any person” for “citizen” when discussing the 

statute); Gaston Copper, 204 F.3d at 155. The question then is whether the term “person” applies 

to foreign nationals. To resolve this question, the Court must again look to the plain text the 

statute.  

If the Court decides that legislative history is necessary, it should confine itself only to 

that which is instructive. “Although there is no reason to resort to legislative history where, as 

here, the statute is clear, legislative history nonetheless can be instructive. Pac. Coast Fed'n of 

Fishermen's Ass’ns v. Blank, 693 F.3d 1084, 1093 (9th Cir. 2012) (internal quotations and 

citations omitted). The language chosen by Congress confers standing on a “broad category of 

potential plaintiffs” who “can claim some sort of injury,” be it actual or threatened, economic or 

noneconomic. Middlesex Cnty. Sewerage Auth., 453 U.S. at 16–17.  

Here, Congress specifically chose the broad term “person” to define “citizen” and did so 

without qualification. See Suzlon Energy Ltd. v. Microsoft Corp., 671 F.3d 726, 729 (9th Cir. 

2011) (Congress defines terms, or leaves out terms, intentionally). “Any person means any 

person, including foreign citizens.” Id. Congress choose the term “person” to define what it 

meant by “citizen.” 33 U.S.C. § 1365(g). Congress does, however, distinguish between “United 

States citizen” and “person” when it wishes to do so. O'Rourke v. U.S. Dep't of Justice, 684 F. 

Supp. 716, 718 (D.D.C. 1988) (Court allowed an alien access to government document under 

Freedom of Information Act). Congress chose to list exactly what is meant by the terms citizen 
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and person. In doing so it opted for a broad definition of both terms and specifically chose not to 

include the qualification “United States citizen” in its definitions of either “citizen” or “person.”  

When the statute is clear and defines its own terms, there is no reason to resort to 

legislative history. Pac. Coast Fed'n of Fishermen's Ass’ns 693 F.3d at 1093. When Congress 

explicitly defined a term used in a statute, “there is little doubt that no special evidentiary 

showing is required.” Desert Palace, Inc. v. Costa, 539 U.S. 90, 99 (2003). Moreover, when the 

words of the statute are unambiguous, “the judicial inquiry is complete.” Rubin v. United States, 

449 U.S. 424, 430 (1981). The Court is therefore obligated to enforce the statute as 

written. See Lamie v. U.S. Trustee, 540 U.S. 526, 534 (2004) (“It is well established that when 

the statute's language is plain, the sole function of the courts . . . is to enforce it according to its 

terms.”) 

When the statute is clear and defines its own terms, there is no reason to resort to 

legislative history. Pac. Coast Fed'n of Fishermen's Ass’ns 693 F.3d at 1093. When Congress 

explicitly defined a term used in a statute, “there is little doubt that no special evidentiary 

showing is required.” Desert Palace, Inc. v. Costa, 539 U.S. 90, 99 (2003). Moreover, when the 

words of the statute are unambiguous, “the judicial inquiry is complete.” Rubin v. United States, 

449 U.S. 424, 430 (1981). The Court is therefore obligated to enforce the statute as 

written. See Lamie v. U.S. Trustee, 540 U.S. 526, 534 (2004) (“It is well established that when 

the statute's language is plain, the sole function of the courts . . . is to enforce it according to its 

terms.”) 

Maleau and Progress ask the Court to adopt a definition of “person” different than the 

definition contained in the statute. This argument is without merit and is against the plain 

meaning of the statute and precedents established by the Supreme Court. The Court, in 
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discussing the Endangered Species Act (ESA), which is similar in Congressional intent to the 

CWA, adopted the plain reading of any “person” rather than to read other connotations into the 

term. 

Our readiness to take the term “any person” at face value is greatly augmented by 

two interrelated considerations: that the overall subject matter of this legislation is 

the environment (a matter in which it is common to think all persons have an 

interest) and that the obvious purpose of the particular provision in question is to 

encourage enforcement by so-called “private attorneys general”. . . The statutory 

language here is even clearer, and the subject of the legislation makes the intent to 

permit enforcement by everyman even more plausible. 

 

Bennett, 520 U.S. at 165. Bennett makes clear that environmental statutes authorizing citizen 

suits were intended by Congress to be expansive in their scope and available to “everyman.” See 

Id. Thus, Bonhomme, who is indubitably a person, is a “citizen” as defined by 33 U.S.C. § 

1365(a)(g) and entitled to bring this suit. It was clear error of the lower court to disregard a 

statutory definition of a term. Wherefore, this Court should reverse the decision of the lower 

court and deny the motion to dismiss.   

III.  Maleau’s waste piles are trucked away from a mining operating in the Buena Vista 

watershed and dumped in the Reedy Creek watershed,  and are a point source 

under CWA § 502(12), (14), 33 U.S.C. § 1362(12), (14). 

 

The Clean Water Act states that the term "point source" means any discernible, confined 

and discrete conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit, 

well, discrete fissure, container, rolling stock, concentrated animal feeding operation, or vessel or 

other floating craft, from which pollutants are or may be discharged. 33 U.S.C.A. § 1362(14). 

The term "point source" was worded broadly in the statutory definition in order to accommodate 

it application of the Clean Water Act to thousands of pollution sources, including mining waste 

piles. Kennecott Copper Corp. v EPA, 612 F.2d 1232 (10th Cir. 1979). The definition of a "point 

source" under the Clean Water Act is to be broadly interpreted and embraces the broadest 
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possible definition of any identifiable conveyance from which pollutants might enter waters of 

the United States. 33 U.S.C.A. § 1362(14), Peconic Baykeeper, Inc. v. Suffolk County, 600 F.3d 

180 (2d Cir. 2010). 

While natural rainfall is outside the purview of the Clean Water Act, the erosion caused 

by rainfall is not. Rain on waste piles that causes a discharge of pollutants into the waters of the 

United States can be considered a discharge under the Clean Water Act. In Sierra Club v. Abston 

Const. Co., Inc., 620 F.2d 41(5th Cir. 1980) (“Abston”), mine overburden waste from coal 

mining was piled up and highly susceptible to erosion. The Court had to determine whether the 

miners’ actions created a point source.  When it rained, coal waste and other pollutants were 

carried into the waters of the United States. Id. Pollutants that are carried by rainfall runoff from 

the spoil piles through erosion-created ditches and gulleys and deposited, ultimately, in navigable 

water are considered point sources. Id. at 44. Therefore even if the pollutants don’t immediately 

enter into a navigable water of the United States, if their ultimate destination is navigable water 

such as Reedy Creek or Wildman Marsh they can be considered point sources. 

Although the point source definition excludes unchanneled and uncollected surface 

waters, surface runoff from rainfall, when collected or channeled by coal miners in connection 

with mining activities, constitutes point source pollution. Abston, 620 F.2d at 47. The Fifth 

Circuit determined that a "discernible, confined, and discrete conveyance" may result from 

natural erosion, and give rise to liability on the part of mine operators who design "spoil piles" in 

such a way as to affect "natural" drainage. Id. at 45.  

A point source of pollution is present even if the miners have done nothing beyond the 

mere collection of rock and other materials if there is a discharge into a navigable body of water 

by means of ditches, gullies and similar conveyances. Id. Discharge from a mine refuse pile can 
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easily be traced to their source. Thus, even though runoff may be caused by rainfall of snow melt 

percolating through a refuse pile, the discharge is from point source because the refuse pile acts 

to collect and channel contaminated water. Washington Wilderness Coalition v. Hecla Mining 

Co., 870 F. Supp. 983 (E.D. Wash 1994).  The facts state that rainwater flows down Maleau’s 

waste piles, percolates through them carrying arsenic laced wastewater through distinct channels 

and into Ditch C-1. (R. at 5). It is clear, from scientific testing of the waters in Ditch C-1 that 

arsenic is not present in the waters above Maleau’s property. However, just below Maleau’s 

property, high levels of arsenic are present in the waters. (R. at 6). 

It is clear from the facts that Maleau operates a mining operation, and in the course of 

business mining waste and slag are trucked to property in the state of progress and discharged 

onto the land adjacent to Ditch C-1. (R. at 5). While Maleau does not discharge mining refuse 

and slag directly into a water body, it is close enough to a water body that precipitation causes 

arsenic and possible other contaminants to runoff. That runoff is channeled through defined 

erosion ending up in Ditch C-1 and eventually into Reedy Creek. (R. at 6). Because the mining 

waste piles impact natural drainage by collecting and channeling contaminated water, which will 

ultimately end up in Reedy Creek and Wildman Marsh, the mining waste piles are clearly a point 

source that must be regulated by the CWA. 

In addition to the mining waste piles causing runoff and point source discharge, 

bulldozers, dump trucks, and other earth–moving equipment may be "point sources" under the 

Clean Water Act. 33 U.S.C.A. § 1362(14), Nat’l Ass'n of Home Builders v. U.S. Army Corps of 

Engineers, 311 F. Supp. 2d 91 (D.D.C. 2004). Therefore, if the court determines that the waste 

piles are not a point sources, there is the possibility that the trucks and earthmoving equipment 

used by Maleau can be determined to be point sources of pollution under the Clean Water Act.  
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While it is important to clearly establish point sources, the overall purpose of the Clean 

Water Act is to stop pollutant sources from emitting into rivers, lakes, and streams. United States 

v. Earth Sciences, Inc., 599 F.2d 368, 373 (10th Cir.1979). The Clean Water Act was enacted in 

order to restore and maintain the chemical, physical and biological integrity of the nation's 

waters and to eliminate the discharge of pollutants into the navigable waters. 33 U.S.C. § 1251(a) 

(1). To do this, Congress has placed liability with those in control of the pollutants being 

discharged. Friends of Sakonnet v. Dutra, 738 F. Supp. 623, 629 (D.R.I. 1990). It is clear from 

the record that the control of the dangerous mining waste and arsenic laden piles is Maleau. (See 

R. at 5,6).  

The lower court erred in granting Maleau and Progress’s motion to dismiss. To survive a 

motion to dismiss, a complaint must contain sufficient factual matter, accepted as true, to “state a 

claim to relief that is plausible on its face.” Twombly, 550 U.S. 544. A claim has facial 

plausibility when the plaintiff pleads enough facts that allows the court to draw inferences that 

the defendant is liable for the misconduct. Id., at 556. The plausibility standard requires more 

than a sheer possibility that a defendant has acted unlawfully. Iqbal, 556 U.S. at 678. In 

reviewing a motion to dismiss a court must accept as true all of the allegations contained in a 

complaint as inapplicable to legal conclusions. Id. Only a complaint that states a plausible claim 

for relief survives a motion to dismiss. Id. When there are well-pleaded factual allegations, a 

court should assume their veracity and then determine whether they plausibly give rise to an 

entitlement to relief. Id. 

Based on the facts presented, it is plausible that Bonhomme has a claim for relief against 

Maleau. The fact that arsenic is not present in the waters above Maleau’s property and present in 

high concentrations directly below Maleau’s property is more than a sheer possibility that 
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Maleau has acted unlawfully. (R. at 6) The court must assume the veracity and truth of the well-

pleaded factual allegations of increased arsenic levels in Ditch C-1 as a result of Maleau’s 

dumping of mine waste on his property in Progress. Therefore the lower court erred in 

dismissing Bonhomme’s claim for relief on a motion to dismiss for failure to state a claim.  

 

IV.    Maleau’s discharge of pollutants into Reedy Creek was unlawful because he did not 

obtain a permit and Reedy Creek is protected under the Clean Water Act as a 

navigable water/water of the United States.  

 

The CWA made it unlawful to discharge any pollutant from a point source into navigable 

waters/waters of the United States unless the proper permit was obtained. 33 USC § 1311(a) 

(2013). The Code of Federal Regulations defines “waters of the United States” as “All waters 

which are currently used, or were used in the past, or may be susceptible to use in interstate or 

foreign commerce...” 40 C.F.R § 122.2 (2013). Reedy Creek is protected by the CWA because it 

significantly affects interstate commerce and is therefore protected as a water of the United 

States. Reedy Creek is also protected by the CWA because it falls into the category of a 

navigable water under both tests promulgated in Rapanos, 547 U.S. 715. Maleau’s discharge of 

mining pollutants was unlawful because he did not obtain the necessary permits. Therefore, this 

Court should affirm the lower court’s decision that Reedy Creek is a navigable water/water of 

the United States under the CWA.  

A. In authorizing the Clean Water Act, Congress intended to use its commerce 

power to protect navigable waters that significantly affect interstate 

commerce. 

 

 Shortly after the passage of the CWA, the Army Corps issued regulations defining 

navigable waters as “those waters of the United States which are subject to the ebb and flow of 

the tide, and/or are presently, or have been in the past, or may be in the future susceptible for use 

for purposes of interstate or foreign commerce.” 33 C.F.R. § 209.120(d)(1) (1974). The Army 
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Corps again emphasized that in order to fall under the federal jurisdiction of the CWA, the water 

in question must have the “capability of use by the public for purposes of transportation or 

commerce," 33 C.F.R. § 209.260(e)(1) (1974), quoted in Solid Waste Agency of Northern Cook 

County v. U.S. Army Corps of Engineers, 531 U.S. at 168 (“SWANCC”). Reedy Creek falls 

directly under this protection because it is presently in use for the purpose of interstate 

commerce.  

 In SWANCC the court found that abandoned gravel pits used as a breeding ground for 

migratory birds were not protected as navigable waters/waters of the United States under the 

CWA. SWANCC, 531 U.S. 159. Reedy Creek is substantially different from the waters in 

SWANCC, however. The disputed waters in SWANCC were “scattering of permanent and 

seasonal ponds of varying size (from under one-tenth of an acre to several acres) and depth (from 

several inches to several feet).” Id. at 163. Reedy Creek is a substantial body of water that flows 

for about fifty miles. It is physically permanent across these fifty miles.  

 Reedy Creek is substantially different from SWANCC in its ties to interstate commerce as 

well. In SWANCC the gravel pits were only tied to interstate commerce through the migratory 

birds that nested there. The attempted argument made was “the aggregate effect of the 

“destruction of the natural habitat of migratory birds” on interstate commerce, the court held, 

was substantial because each year millions of Americans cross state lines and spend over a 

billion dollars to hunt and observe migratory birds.” SWANCC, 531 U.S. at 166. The court 

rejected this argument. Reedy Creek has a much more direct link to interstate commerce. Reedy 

Creek is used as the primary water supply for Bounty Plaza, a service area off of Interstate 250 

(“I-250”) that provides gasoline and food. I-250 is a federally-funded, east-west interstate 

highway. In addition to providing the water supply for Bounty Plaza, Reedy Creek is used along 
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its 50 mile stretch to water farmer’s lands for agricultural purposes. The farmers then sell their 

agricultural products in interstate commerce. Reedy Creek also flows directly into the Wildman 

Marsh, which provides habitat to many birds and attracts hunters and tourists. Reedy Creek has 

direct ties to interstate commerce and for this reason it is protected under the CWA. For this 

reason, this Court should uphold the lower court’s findings that Reedy Creek is a navigable 

water. 

B. Reedy Creek is a navigable water/water of the United States because it passes 

both tests proposed by Supreme Court Justices Scalia and Kennedy in 

Rapanos. 

 

 In Rapanos, a fractured opinion left the court with two proposed tests to identify 

navigable waters, Justice Scalia’s relative permanence test and Justice Kennedy’s significant 

nexus test. Although the circuit courts have differed in their opinion of which test passes the 

“narrowest ground” test, making it the controlling opinion, that distinction is irrelevant in this 

case because Reedy Creek passes both tests. Marks v. U.S., 430 U.S. 188, 193 (1977). Reedy 

Creek is a permanent body of water. Reedy Creek is also a navigable water due to its connection 

to interstate commerce and therefore it shares a significant nexus because it is itself a navigable 

water. 

 Under Justice Scalia’s test, waters of the United States include only relatively permanent, 

standing or continuously flowing bodies of water.” Rapanos, 547 U.S. at 739. Reedy Creek is a 

continuously flowing body of water. It is a permanent stream that flows over 50 miles before 

ending at Wildman Marsh. It is permanent in the fact that it flows 365 days a year and 

experiences no dry spells. Reedy Creek is exactly the type of water that Justice Scalia intended to 

protect under the relatively permanent test in Rapanos. 
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 Reedy Creek also technically passes Justice Kennedy’s significant nexus test. This test 

requires a water that is not traditionally navigable in its own right share a significant nexus with 

a navigable water. Although it is not navigable in the literal meaning of the word, it falls under 

the definition of navigability under the CWA because it is used in interstate commerce as argued 

above. Reedy Creek is a navigable water and therefore does not need to have a significant nexus 

with another navigable water. Reedy Creek passes both tests in Rapanos and can therefore be 

categorized as a water of the United States. 

V. Maleau’s discharge of pollutants into Ditch C-1 was unlawful because he did not 

obtain a permit and Ditch C-1 is protected under the Clean Water Act as a 

navigable water/water of the United States.  
 

When enacting the CWA Congress expressly chose to broaden the meaning of navigable 

waters to include all waters of the United States, not just those that were navigable in the 

traditional sense. Congress made this intention clear when one Rep. Dingell remarked “It means 

all ‘the waters of the United States’ in a geographical sense. It does not mean ‘navigable waters 

of the United States in the technical sense we see in some laws. See 118 CONG. REC. 9124, 9125. 

The purpose of this broad constitutional interpretation was to protect the nation’s waters from 

pollution. The stated goal of the act is “to restore and maintain the chemical, physical and 

biological integrity of the Nation’s waters.” 33 U.S.C. § 1251(a) (2013). By putting too much 

emphasis on the navigable portion, the CWA would be significantly encumbered in reaching this 

goal. For this reason, when Congress passed the final version of the CW, it opted to delete the 

word “navigable” altogether. This indicates that “the goals of the 1972 statute have nothing to do 

with navigation at all.” SWANCC, 531 U.S. at 181. Therefore, although Ditch C-1 does not fit 

into the definition of navigable in the literal sense of the word, it fits into the broad definition 

intended by Congress to protect the nation’s waters from pollution. For this reason, this Court 
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should overturn the decision of the lower court and instead find that Ditch C-1 is protected under 

the CWA as a navigable water/water of the United States. 

A. Ditch C-1 is a navigable water/water of the United States because it shares a 

significant nexus with Reedy Creek, which the lower court has determined to 

be a navigable water. 

 

 In order to protect larger navigable waters, the CWA must also protect the waters that 

feed into them. The plain text of the CWA as interpreted by the Supreme Court protects two 

categories of waters: (1) traditional navigable waters, i.e. those that are or could be made useful 

for shipping commerce, and (2) waters abutting on and "inseparably bound up with" navigable 

waters. SWANCC, 531 U.S. at 167-68. Ditch C-1 clearly falls into the latter category because it 

drains directly into Reedy Creek, a navigable water as decided by the lower courts.  

 The Court first discussed the definition of “navigable waters” in U.S. v. Riverside 

Bayview Homes, Inc. 474 U.S. 121 (1985). The Court in this case was hesitant to broaden the 

term “navigable waters” to include wetlands. Nonetheless, the Court found it reasonable to 

include in the definition “all wetlands adjacent to navigable or interstate waters and their 

tributaries.” Id. at 128. The Court explained their reasoning due to the “evident breadth of 

congressional concern for protection of water quality and aquatic ecosystems suggests that it is 

reasonable for the Corps to interpret the term “waters” to encompass wetlands adjacent to waters 

as more conventionally defined.” Id. As discussed above, in SWANCC the Court furthered the 

decision in Riverside when it found that the gravel pits in question not to be navigable waters 

because they did not hold a significant nexus no navigable waters. Ditch C-1 is significantly 

different than SWANCC in that it does share a significant nexus with a navigable water, Reedy 

Creek. Ditch C-1drains into a culvert that drains directly into Reedy Creek. Furthermore, Ditch 

C-1 carries pollutants downstream into Reedy Creek. This ties directly to the Congressional 
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concern for the protection of the water quality of navigable waters. If the CWA does not cover 

direct tributaries of navigable waters, the federal government will be significantly hindered in its 

ability to protect the Nation’s waters from pollution. 

 Ditch C-1 also passes Justice Kennedy’s “significant nexus” test from Rapanos. This test 

requires that bodies of water which traditionally do not meet the standards of navigability must 

share a significant nexus with a navigable water. Rapanos, 574 U.S. at 759. Ditch C-1 shares a 

significant nexus with a navigable water and is therefore protected under the CWA. This Court 

should reverse the findings of the lower court and rule that Ditch C-1 is a navigable water/water 

of the United States as defined by the CWA. 

VI.  Bonhomme did not violate the CWA because he did not take any action which 

caused pollutants to be discharged, nor does he own the property where the 

pollutant originates. 

 

According to the CWA, the discharge of any pollutant by any person is unlawful, except 

when authorized through a permit. 33 U.S.C. § 1311(a). The text of the Clean Water Act defines 

the term “discharge of a pollutant” to mean “any addition of any pollutant to navigable waters 

from any point source.” 33 U.S.C. § 1362(12). Taking the plain meaning of the word “addition”, 

it requires that some previously absent material or substance must be introduced. National 

Mining Assoc. v. U.S. Army Corps of Engineers, 145 F.3d 1399 (D.C. Cir. 1998). When language 

use is plain and clear, that language gives weight to the Act and it is not the privilege of the 

courts to speculate on different meanings. Caminetti v. United States, 242 U.S. 470, 490 (1917). 

However, even with statutory definitions and plain meanings, the terms of the Clean Water Act 

are still unclear. The 11th Circuit held that the phrase “any addition of any pollutant to navigable 

waters from any point source” was ambiguous and therefore subject to Chevron analysis. Friends 

of Everglades v. S. Fla. Water Mgmt. Dist., 570 F.3d 1201 (11th Cir. 2009). 
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 Under Chevron, the court is required to apply a two-part test. First, to examine the 

language of the statute to see if “Congress has directly spoken to the precise question at issue.” 

Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842–43, (1984). If 

Congressional intent is clear, “that is the end of the matter; for the court, as well as the agency, 

must give effect to the unambiguously expressed intent of Congress.” Id. at 843. If the statute is 

ambiguous, then the court is to apply Chevron's second step, and defer to the agency's 

interpretation of its governing statute and regulations, as long as (1) the agency has promulgated 

that interpretation pursuant to a notice-and-comment rulemaking or a formal adjudication, and 

(2) the agency's interpretation is reasonable. Id. 

In looking at the language of the statue, a point source need not be the original source of 

the pollutant; it need only convey the pollutant to “navigable waters,” which are, in turn, defined 

as “the waters of the United States”. S. Florida Water Mgmt. Dist. v. Miccosukee Tribe of 

Indians, 541 U.S. 95, 105 (2004). In addition, “the waters of the United States” include only 

relatively permanent, standing or flowing bodies of water. Rapanos, 547 U.S. at 732. However, 

this definition does not exclude streams that might dry up in extraordinary circumstances, such 

as drought. Id. Based on the facts, Ditch C-1 contains relatively permanent running water, 

extends for a significant length, is filled primarily with groundwater and some rainwater, and 

only dries up during extraordinary circumstances such as drought. See (R. at 5) Therefore, under 

one reasonable view of the evidence Ditch C-1 is a water of the United States. 

Turning to EPA regulations, the phrase “addition of any pollutant” is defined as “surface 

runoff which is collected or channeled by man; discharges through pipes, sewers, or other 40 

C.F.R. § 122.2. In this instance it is Maleau who collected the arsenic laden mine runoff, and 

discharged it. (R. at 5). It is then channeled into a waterway. There is no action by Bonhomme in 
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any of this process. Addition and discharge denotes an action and affirmative conduct. Sierra 

Club v. El Paso Gold Mines, Inc., 421 F.3d 1133, 1144 (10th Cir. 2005). Bonhomme took no 

action, and added nothing to the water of Ditch C-1. Bonhomme is a “passive landowner”. Id at 

1142. If Bonhomme were deemed liable for his inaction, the floodgates would pour open for any 

person who lives in proximity to a point source that carries possible contaminants.  

Although the definition of a point source is important, it is just one factor in a 

congressional action that is meant to reach “to the fullest extent possible those sources emitting 

pollution into rivers, streams and lakes.” United States v. Earth Sciences, Inc., 599 F.2d 368, 373 

(10th Cir.1979). The purpose of that act is to restore and maintain the chemical, physical and 

biological integrity of the nation's waters and to eliminate the discharge of pollutants into the 

navigable waters. 33 U.S.C. § 1251(a)(1). To do this, Congress has placed liability with those in 

control of the pollutants being discharged. The words “point source” should not be separated 

from the words “addition of any pollutant,” nor disassociated from what they are defining, 

“discharge of a pollutant.” Friends of Sakonnet v. Dutra, 738 F. Supp. 623, 629 (D.R.I. 1990).  

It is clear from the facts that Maleau is in control of the arsenic and mine waste materials 

that are making their way into Ditch C-1. (R. at 5, 6). It is through Maleau’s actions that arsenic 

is being added to Ditch-C1, and eventually washing into Reedy Creek. Id. Bonhomme did not 

add arsenic to Ditch C-1 or Reedy Creek. Bonhomme also does not own or control Ditch C-1. 

The ditch begins before Maleau’s property line, and continues for 3 miles across several 

agricultural properties before crossing into Bonhomme’s property. (R. at 6). If the court was to 

adopt the theory put forth by Maleau and Progress then Bonhomme could be held liable under 

the CWA for any toxic pollutants that make their way into Ditch C-1 as it meanders along for 

several miles. This gross extension of liability is beyond the clear intentions of Congress to place 
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liability on those who control the pollutants being discharged. Any attempt to apportion liability 

upon Bonhomme is an attack on the plain meaning of the word “addition” and on the intentions 

of the Clean Water Act. In the Clean Water Act, Congress has placed liability, not on the 

property owners, nor people who live adjacent to a body of water, but on the entity responsible 

for the discharge or addition of the pollutant, in this case arsenic, into water.  

In Froebel v. Meyer, 217 F.3d 928 (7th Cir.2000), the court considered whether a 

landowner could be liable for the discharge caused by a dam on their property. Id. at 932. The 

plaintiff's theory was that a hole in the dam caused by demolition became a point source that 

channeled silt laden water downstream, and a permit was needed County needed for the river. Id. 

However the owner had nothing to do with the dam's construction, operation, or demolition. The 

Seventh Circuit stated that the definition of “discharge suggests that a permit is required only 

when the party allegedly needing a permit takes some action, rather than doing nothing 

whatsoever.” Id. at 938. Thus, the court dismissed the case against the owner on the grounds that 

the claim would essentially require the dam owner to seek a permit to do nothing but continue to 

own the land.” Id. at 939.  

 The Tenth Circuit held that a point source owner may be liable under the CWA for 

unpermitted discharges that occur from their land. Sierra Club v. El Paso Gold Mines, Inc., 421 

F.3d 1133, 1146 (10th Cir. 2005). However, the issue in the case was pollutant discharge from a 

gold mine. Id. The holding is limited to mine owners that are not actively mining the property 

where the waste is discharged. Id. The defendant’s actions in El Paso were much more in line 

with Maleau’s. The owner of a property was not engaged in active mining, yet mine discharge 

was still running into the waterway from the unused mine. In El Paso instance the owner was 

held liable for the point source discharge, they were the owner of the property where the 
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pollutant was originating. Id. In this instance, Bonhomme is not the owner of the land where 

Maleau is discharging pollutants. Maleau owns the property and is knowingly dumping mining 

waste onto a property containing Ditch C-1. Therefore, as in the Seventh Circuit, Bonhomme 

should not be required to obtain a permit for doing nothing but continuing to own his land. 

Maleau is spending money and resources to truck the waste from their mine away from 

the navigable waterway of the Buena Vista and knowingly dumping it on a property containing 

Ditch C-1. The claim against Bonhomme is an additional attempt to escape responsibility for 

dangerous pollutants and deadly poison that is generated by their business. If Maleau is going to 

continue to operate a mining business, and dispose of their waste in the state of Progress they 

must comply with the CWA requirements. 

CONCLUSION 
 

 Based on the above reasoning Bonhomme is a citizen who has standing under the 

CWA, and is a real party in interest. In his complaint Bonhomme alleged sufficient factual 

matters to state a claim that Maleau’s waste piles are point sources that discharges into 

Ditch C-1, a waterway which has a sufficient nexus to the navigable water of Reedy Creek.  

The District Court erred in dismissing Bomhomme’s claims against Maleau and Progress. 

Bonhomme respectfully requests that the Court of Appeals reverse the District Court’s 

order for motion to dismiss, issue an injunction to stop the discharge of arsenic into Ditch 

C-1/Reedy Creek, and remand the case for further fact finding and proceedings.      
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APPENDIX – RELEVANT STATUTORY TEXT 

 

33 U.S.C. § 1251(a) 

 

(a) Restoration and maintenance of chemical, physical and biological integrity of Nation's 

waters; national goals for achievement of objective 

 

The objective of this chapter is to restore and maintain the chemical, physical, and biological 

integrity of the Nation's waters. In order to achieve this objective it is hereby declared that, 

consistent with the provisions of this chapter-- 

 

 

33 U.S.C. § 1311(a) 

 

(a) Illegality of pollutant discharges except in compliance with law 

 

Except as in compliance with this section and sections 1312, 1316, 1317, 1328, 1342, and 1344 

of this title, the discharge of any pollutant by any person shall be unlawful. 

 

33 U.S.C. § 1362(5), (12), (14) 

  

Except as otherwise specifically provided, when used in this chapter: 

 

(5) The term “person” means an individual, corporation, partnership, association, State, 

municipality, commission, or political subdivision of a State, or any interstate body. 

 

(12) The term “discharge of a pollutant” and the term “discharge of pollutants” each means (A) 

any addition of any pollutant to navigable waters from any point source, (B) any addition of any 

pollutant to the waters of the contiguous zone or the ocean from any point source other than a 

vessel or other floating craft. 

 

(14) The term “point source” means any discernible, confined and discrete conveyance, 

including but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, 

container, rolling stock, concentrated animal feeding operation, or vessel or other floating craft, 

from which pollutants are or may be discharged. This term does not include agricultural 

stormwater discharges and return flows from irrigated agriculture. 

 

33 U.S.C. § 1365(a)(1) and (g) 

(a) Authorization; jurisdiction 

Except as provided in subsection (b) of this section and section 1319(g)(6) of this title, any 

citizen may commence a civil action on his own behalf-- 

(1) against any person (including (i) the United States, and (ii) any other governmental 

instrumentality or agency to the extent permitted by the eleventh amendment to the 

Constitution) who is alleged to be in violation of (A) an effluent standard or limitation 

under this chapter or (B) an order issued by the Administrator or a State with respect to 

such a standard or limitation, or 
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(g) “Citizen” defined 

For the purposes of this section the term “citizen” means a person or persons having an interest 

which is or may be adversely affected. 

 

40 C.F.R. § 122.2 

 

Waters of the United States or waters of the U.S. means: 

(a) All waters which are currently used, were used in the past, or may be susceptible to use in 

interstate or foreign commerce, including all waters which are subject to the ebb and flow of the 

tide; 

(b) All interstate waters, including interstate “wetlands;” 

(c) All other waters such as intrastate lakes, rivers, streams (including intermittent streams), 

mudflats, sandflats, “wetlands,” sloughs, prairie potholes, wet meadows, playa lakes, or natural 

ponds the use, degradation, or destruction of which would affect or could affect interstate or 

foreign commerce including any such waters: (1) Which are or could be used by interstate or 

foreign travelers for recreational or other purposes; (2) From which fish or shellfish are or could 

be taken and sold in interstate or foreign commerce; or (3) Which are used or could be used for 

industrial purposes by industries in interstate commerce; 

(d) All impoundments of waters otherwise defined as waters of the United States under this 

definition; 

(e) Tributaries of waters identified in paragraphs (a) through (d) of this definition; 

(f) The territorial sea; and 

(g) “Wetlands” adjacent to waters (other than waters that are themselves wetlands) identified in 

paragraphs (a) through (f) of this definition. 

 

 


