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JURISDICTION 

 
 The United States Environmental Protection Agency initiated this enforcement action 

under 33 U.S.C. § 1319 for violations of the Federal Water Pollution Control Act in the United 

States District Court for the District of New Union. Citizens Deep Quod Riverwatcher and Dean 

James intervened and added two claims under the citizen suit provisions of the Resource 

Conservation and Recovery Act, 42 U.S.C. § 6972(a)(1). Plaintiff and plaintiffs-intervenors’ 

claims present questions of federal law, giving rise to original jurisdiction in the New Union 

District Court. 28 U.S.C. § 1331. Defendant Moon Moo Farm counter-alleged trespass, a state 

law claim closely related to the same controversy as the plaintiffs’ claims. The district court had 

supplemental jurisdiction over defendant’s counterclaim under 28 U.S.C. § 1367. This Court has 

appellate jurisdiction under 28 U.S.C. § 1291 over the district court’s final decision.  

 
ISSUES PRESENTED 

 
I.  Whether the public has a right to access a privately constructed canal diverting most of 

the flow of a public trust navigable river.  
 
II.  Whether the government, in a civil enforcement action, can use evidence of a pollutant 

discharge from a field discovered by a citizen trespassing on private property. 
 
III.  Whether an animal feeding operation that sprays cow manure onto its fields is a 

Concentrated Animal Feeding Operation (CAFO).  
 
IV.  Whether spraying manure during a rainstorm, which results in the flow of manure 

through a drainage ditch into surface waters, requires a permit under the Clean Water 
Act. 

 
V.  Whether a mixture of manure and acid whey, which reduces soil pH and prevents nutrient 

uptake, is “solid waste” under the Resource Conservation and Recovery Act. 
 
VI.  Whether the land application of a product containing high levels of nitrates that leach into 

groundwater and surface waters presents an imminent and substantial endangerment to 
human health.  
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STATEMENT OF THE CASE 

A. Facts 

Defendant Moon Moo Farm (Farm) owns a 150-acre commercial dairy operation in the 

State of New Union at a bend in the Deep Quod River, a tributary to the Mississippi. R. at 4–5. 

The river flows year round, providing the downstream City of Farmville with drinking water. R. 

at 5. In the 1940s, a previous landowner dug a canal through, what is now, Farm’s land to 

alleviate flooding. Id. Nicknamed the Queechunk Canal, this passage became a popular shortcut 

for boaters traveling up and down the river. R. at 5. In the late winter and early spring of 2013, 

the Deep Quod stank of manure and was an unusual turbid brown color. R. at 6. Due to high 

levels of nitrates, the municipal water system, paid for by its citizens, was once again limited to 

use-at-own-risk; Farmville had to issue its sixth nitrate advisory since 2002. R. at 6–7. 

Customers on city water got notices recommending that parents give bottled water to infants. R. 

at 6.  

Deep Quod Riverwatcher, an environmental organization, received complaints about the 

water quality in the river and sent its local employee Dean James to investigate on April 12, 

2013. R. at 6. James tracked the pollution into the Queechunk to find Farm applying manure to 

its fields during the second day of a rainstorm. Id. Brown water was flowing through a drainage 

ditch into the canal. Id. James photographed and took samples of the discharge for analysis by a 

water-testing laboratory. Id. James also took pictures of the operation: employees hauling tanked 

trailers of manure and spraying the manure on the fields. Id. Dr. Ella Mae, an expert agronomist, 

testified that land application of manure during a rain event is a very poor management practice 

that almost always results in excess runoff. Id. 

Farm keeps its 350 cows in a single barn on the property. R. at 4–5. Since the animals are 

never pastured, Farm pumps the manure and liquid waste to an outdoor storage lagoon. Id. When 
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the Chokos plant moved to Farmville in 2009, Farm added 180 cows to its herd to serve the 

increased demand for milk. R. at 5. In 2012, Farm began accepting acid whey, a byproduct of 

yogurt processing, from Chokos. Id. Farm has never paid for acid whey and merely dumps the 

byproduct in with manure from its cows to be sprayed onto fields. Id. Having a pH of 6.1, the 

mixture lowers soil pH on Farm. R. at 6. Bermuda grass, the cover crop grown on Farm’s land is 

resilient enough to tolerate a range of pH levels, but at the pH level created by this new mixture, 

the grass can no longer effectively absorb nutrients from the manure. Id. According to Dr. Mae, 

excess nutrients thus leach into groundwater and run into the river when it rains. Id. 

As a  “no discharge” animal feeding operation under New Union law, Farm must ensure 

its manure handling facilities are adequate to prevent a leak into state waters during a 25-year 

storm event, i.e., five inches of rain within 24 hours. R. at 5. Yet Farm is unprepared to contain 

the swell of liquid coming from Chokos, as the lagoon was only designed to hold all the manure 

from the cows. Id. New Union has the delegated authority to issue a National Pollutant 

Discharge Elimination System (NPDES) permit under the Clean Water Act (CWA). R. 5–6. 

Farm has no NPDES permit but instead crafted a “Nutrient Management Plan” (NMP). Id. No 

known regulatory authority has ever reviewed or solicited public comment to this NMP. R. at 5. 

The so-called “plan” purportedly provides for Farm to more than double its herd and take 

additional liquid from Chokos to “fertilize” the same amount of land. Id.  

Lab tests revealed high levels of nitrates and fecal coliform bacteria in the discharge from 

Farm’s ditch, and so, Deep Quod Riverwatcher and James (collectively Riverwatcher) served a 

notice of intent to sue upon Farm, New Union Department of Environmental Quality, and the 

Environmental Protection Agency (EPA). R. at 7. EPA then filed a civil enforcement action 

against Farm for violating the CWA. Id. Riverwatcher joined, claiming that Farm also violated 
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the Resource Conservation and Recovery Act (RCRA). Id. Farm quickly made use of 

Riverwatcher’s involvement, alleging that Riverwatcher had trespassed on its property, which is 

marked with “No Trespassing” signs at the mouth of the canal. R. at 6. Not only did Farm ask the 

judge to throw out the photographs and test results, Farm also tried to reap a damage award and 

enjoin Riverwatcher from entering the canal ever again. R. at 7. The Queechunk is used as a 

public waterway. R. at 5. A full 50 yards wide, three to four feet deep, and navigable by small 

boats, the canal draws most of the flow from the Deep Quod River. Id. The river has remained 

navigable upstream and downstream of the bend, but the canal now serves as a bypass. Id.  

B. Procedural History 

After discovery, all parties moved for summary judgment on all issues and the district 

court granted Farm’s motions. R. at 12. The judge classified the April 12 site visit as a trespass 

and applied the Fourth Amendment exclusionary rule to suppress the evidence from the visit. R. 

at 9. The judge avoided the issue of whether Farm is a Concentrated Animal Feeding Operation 

(CAFO) under the CWA and found that, because it was raining, Farm’s manure application was 

automatically exempt from CWA liability as agricultural stormwater runoff. R. at 9–10. The 

judge also dismissed the RCRA claim, finding first, that the mixture was not discarded but 

returned to the soil as a fertilizer and second, that any health threat from excessive nitrates in the 

river could not be traced back to Farm’s practices. R. at 10–12. EPA and Riverwatcher appeal 

these grants of summary judgment and ask this Court to find as matters of law that Farm violated 

the CWA and RCRA and that Riverwatcher did not commit trespass.  
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SUMMARY OF THE ARGUMENT 

The district judge erred in finding that navigating the Queechunk Canal was a trespass 

and in suppressing evidence of the discharge. Through an essential feature of statehood, New 

Union holds all navigable waterways within state borders in trust for the citizens of the state. The 

U.S. Constitution guarantees New Union’s sovereignty to define the scope of public rights and 

interests in these waters and to decide how public trust rights follow a waterway when it is 

diverted. Diverting most of the flow from the Deep Quod, the Queechunk is now an integral 

piece of the river itself. The judge usurped New Union’s sovereignty when he declared simply 

that the canal “is not a natural water body” and granted exclusive ownership of this critical 

bypass to Farm. This ruling advances an absurd precept, that private parties can take public 

waterways for themselves without state approval. The ruling also violated the federal 

“navigational servitude,” which prevents private parties from diverting or destroying a natural 

navigable waterway. Even if arguendo the April 12 site visit was a trespass, the judge wrongly 

applied the Fourth Amendment exclusionary rule, which protects only reasonable expectations of 

privacy from warrantless government intrusions. This evidence – citizen-documented pollutant 

runoff from an open farm field – is admissible in an environmental enforcement action. 

Farm requires a NPDES permit under the CWA. Farm is a CAFO by virtue of its land 

application of manure onto its fields. Farm’s runoff does not qualify for an agricultural 

stormwater exemption under 40 C.F.R. § 122.23(e) because Farm’s practices do not ensure 

appropriate agricultural utilization of the nutrients in the manure and because the rain was not the 

“primary cause” of the runoff. Farm sprayed manure mixed with acid whey during a rainstorm, 

resulting in excess runoff — far from proper nutrient management. Farm’s NMP is no authority 

on these practices since the NMP is unenforced, unreviewed by a NPDES permitting authority, 

and never subjected to public comment. 



6 

Farm is liable for open dumping and for contributing to an imminent and substantial 

danger to health and the environment. The mixture of manure and acid whey is a solid waste 

regulated under RCRA. Not only do EPA regulations specifically name manure and products 

applied to the land as solid wastes, but also the statute itself defines any “discarded material” as a 

solid waste. The mixture is discarded because it is an unwanted byproduct of yogurt processing 

and serves no beneficial purpose. Since the mixture prevents nutrient uptake and lowers soil pH, 

it is not a plant “fertilizer” and cannot be exempt from regulation under 40 C.F.R. § 257.1(c)(1). 

Unabsorbed, these nutrients run from Farm’s fields and leach into the groundwater. Application 

of the mixture presents an imminent and substantial danger to human health. Regardless of 

whether runoff from Farm’s fields was the sole source of nitrates in the Deep Quod River, both 

the composition of the mixture and Farm’s practice of spraying the mixture during rain events 

may result in high levels of nitrates flowing directly into drinking water sources. These nitrates 

in the municipal water supply endanger the lives of infants whose families cannot afford bottled 

water, remain unaware of the drinking water advisory, or who inadvertently consume the water 

when bathing.  

 

STANDARD OF REVIEW 

This Court reviews a grant of summary judgment made upon cross motions de novo, 

determining “whether either of the parties deserves judgment as a matter of law on facts that are 

not disputed.” Ortiz-Bonilla v. Federacion de Ajedrez, 734 F.3d 28, 40 (1st Cir. 2013). De novo 

review requires an independent determination of a controversy that accords no deference to any 

prior resolution of a lower court. United States v. Raddatz, 447 U.S. 667, 690 (1980).  
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ARGUMENT 

I. THE PUBLIC HAS A RIGHT TO ACCESS THE QUEECHUNK CANAL, A VITAL PART 
OF A NAVIGABLE RIVER.  

The Queechunk Canal is first and foremost a public resource under the state-defined 

public trust doctrine, which protects a broad range of public rights in navigable waters. The 

federal “navigational servitude” narrowly protects the federal interest in preserving or furthering 

navigation for the purpose of regulating interstate commerce. By limiting New Union’s public 

trust doctrine to the federal navigational servitude, the district judge violated principles of 

federalism and ignored U.S. Supreme Court precedent. Public purposes such as recreation, 

fishing, and ecological observation, in addition to navigation, support a public right of access to 

the canal under the public trust doctrine. Absent legislation from New Union, this Court should 

preserve New Union’s power and obligation to fully protect all of the public’s interests. In this 

case the judge could have invoked the federal navigational servitude to protect (not extinguish) 

public access to a critical bypass. While not capable of diminishing public trust purposes 

unrelated to navigation, the navigational servitude doctrine can prevent interference with 

navigation.  Under both doctrines, Farm had no right to exclude boaters from accessing the 

Queechunk. Accordingly, the district judge erred in finding that James committed trespass.  

A. New Union may not surrender major portions of navigable rivers to private parties 
who happen to steer the rivers onto their lands.  

 
New Union could not surrender public access to the canal even if it wanted to because 

doing so would foil the purpose of the trust. The public trust doctrine embodies powers and 

obligations that are at the heart of statehood. Under this ageless doctrine, states hold navigable 

waters and the lands under them in trust for the people of the state free from the interference of 

private parties. See Illinois Central Railroad v. Illinois, 146 U.S. 387, 452–53 (1892). As a 

result, only a state can dispose of any portion of such waters and only when that “can be done 
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without substantial impairment of the public interest in the waters.” Illinois Central, 146 U.S. at 

435. Otherwise, states must preserve such waters for the use of the public. Id. at 453.  

The State of Illinois violated this duty when its legislature granted a railroad company 

part of the bed of Lake Michigan. See id. at 448–49, 454. The U.S. Supreme Court held that 

Illinois could not abdicate its trust responsibilities over navigable waters so as to leave them 

entirely under the use and control of private parties. Id. at 453. Following this case, state courts 

have held that alienation of public trust resources requires the public to be informed and involved 

in the decision. Kootenai Environmental Alliance v. Panhandle Yacht Club, 671 P.2d 1085, 1091 

(Idaho 1983) (citing Massachusetts approach to public trust). Other state courts have determined 

that they must take a “close look” at the impact of a project on the trust purposes. Id. at 1092 

(citing Wisconsin law as persuasive). In the famous “Mono Lake case,” the Supreme Court of 

California reiterated the continuing power of the state as administrator of the public trust even 

over “lands long thought free of the trust.” National Audubon Society v. Superior Court, 658 

P.2d 709, 723 (Cal. 1983). The court held that diverting non-navigable tributaries, even to serve 

the City of Los Angeles’s domestic water supply, was not immune to the trust; these 

appropriative rights were forever subject to reallocation if they harmed protected public interests. 

Id. at 712. These cases scrutinize affirmative state actions in relation to the public trust; there is 

no indication that New Union ever acted to reduce the public trust in the land beneath the 

navigable waters of the Deep Quod or the waters diverted from the River into the Queechunk.  

Depriving citizens of most of the flow of the Deep Quod River would surely violate the 

trust. Like the railroad in Illinois Central, the Queechunk originally served a public purpose – 

flood control – and so the state could have justifiably supported its construction. Yet flood 

control measures do not confer exclusive private ownership of the waters drawn into the canal. 
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From fish that swim into the canal, to currents that allow drifting on an inner tube, to the water 

itself, the Queechunk is now part and parcel to the river. Just as diverting water from Mono Lake 

harmed habitats and recreation, privatizing the canal that holds most of the flow of the Deep 

Quod River would also be a major blow to protected public interests. Public citizens have in fact 

rejected Farm’s assertion of control over this water by boating down the Queechunk. Having 

steered the river astray, Farm cannot co-opt its resources. By bringing this River onto its land, 

Farm also imports the immemorial rights that flow with it. Were it otherwise, opportunists could 

quickly siphon off all the rivers, nullifying the public trust doctrine.  

B. Reducing the public trust to navigation infringes New Union’s sovereign rights.  
 

The district judge erred in granting Farm, a private landowner, the right to exclude New 

Union citizens from the Queechunk on the basis of federal interests in navigation and interstate 

commerce. The federal navigational servitude can protect a right of public navigation but cannot 

supplant the state-defined public trust doctrine. In addition to fiduciary constraints, states’ 

control of navigable waters is subject to federal control but only for the purpose of regulating and 

improving navigation. Oregon ex rel. State Land Bd. v. Corvallis Sand & Gravel Co., 429 U.S. 

363, 375–76 (1977); see also Phillips Petroleum v. Mississippi, 484 U.S. 469, 479 (1988). This 

“dominant servitude” elevates a public right of navigation above other public and private rights, 

placing all who make use of navigable waterway on notice that any rights they may acquire are 

subject to destruction without compensation. Boone v. United States, 944 F.2d 1489, 1495 (9th 

Cir. 1991) (citing cases). However, the public trust doctrine protects a much broader range of 

values, including such diverse uses as bathing, swimming, recreation, fishing, mineral 

development, hunting, and scenic and ecological values. See e.g., Phillips Petroleum, 484 U.S. at 

482; Kootenai, 671 P.2d at 1088; National Audubon 658 P.2d at 719; Thornton v. Hay, 462 P.2d 
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671, 679 (Or. 1969) (J. Denecke, concurring) (citing Guilliams v. Beaver Lake Club, 175 P. 437, 

442 (Or. 1918). 

The U.S. Supreme Court has made clear that state law governs the scope and application 

of the public trust doctrine. See Corvallis, 429 U.S. at 376 (scope of public trust was matter of 

Oregon law); Barney v. City of Keokuk, 94 U.S. 324, 333 (1876) (the absolute right to navigable 

waters and soils under them was not granted by the Constitution but reserved to the states); 

Pollard v. Hagan, 44 U.S. 212, 229 (1845) (same). Hence the servitude can protect navigation 

but cannot reduce the trust to a sole navigational right.  

In this case the district judge incorrectly applied Kaiser Aetna v. United States, 444 U.S. 

164 (1979), a navigational servitude case, to find that public rights cannot attach to manmade 

bodies of water. R. at 9. The North Carolina Court of Appeals dismissed precisely this misplaced 

reliance on Kaiser Aetna and held that any waterway, whether manmade or artificial, is protected 

for citizens of North Carolina if it is navigable. Fish House v. Clarke, 693 S.E. 2d. 208, 211–12 

(N.C.App. 2010). Absent relevant case law, a federal court should apply a “strong presumption 

against defeat of a state’s title.” United States v. Alaska, 521 U.S. 1, 34 (1997); see also Pollard, 

44 U.S. at 230 (“To give to the United States the right to transfer to a citizen the title to the 

shores and the soils under the navigable waters, would be placing in their hands a weapon which 

might be wielded greatly to the injury of state sovereignty . . . .”); Erie R. Co. v. Tompkins, 304 

U.S. 64, 78 (1938) (federal courts cannot declare substantive rules of common law applicable in 

a state, unless governed by the Constitution or acts of Congress).  

The U.S. Supreme Court recognized the impotence of federal common law in defining 

the scope of the public trust doctrine in Oregon when a flood caused the main channel of a river 

to change its course. Corvallis, 429 U.S. at 366–67. There the state sought to eject a corporation 
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from excavating minerals in the newly formed riverbed, which was formerly private land.  Id. at 

365–66. The state asserted that its sovereign title followed the river as it moved, and the Court 

held that the issue was solely a matter of state law. Id. at 365–68, 378–79, 381.  

This Court now confronts a remarkably similar issue: whether state title shifts when most 

of the volume of a river has been directed from its original course. The Queechunk was not the 

result of a flood or a federal project. It was built privately without express permission from any 

public body. By defining the public trust doctrine as coextensive with the federal navigational 

servitude, the district judge extinguished public rights in those waters, an unconstitutional affront 

to New Union’s sovereignty. Though New Union lacked legal precedent, under this 

jurisprudence only New Union can define the scope of its own public trust doctrine for the 

people of the state. Corvallis, 429 U.S. at 377–80. Moreover, New Union has a duty to prevent 

this critical resource from being siphoned off into private hands. Ultimately, federal common law 

cannot justify abolishing public trust waters. Respecting New Union’s sovereignty, this Court 

should recognize that the Queechunk canal, drawing most of the water of the Deep Quod River, 

is a protected public trust waterway. 

C. The federal navigational servitude justifies public access to the canal.  
 
Despite the judge’s error, the federal navigational servitude can apply here to protect a 

public right of access in the canal. In addition to the myriad of public trust rights in the canal, the 

navigational interest is unmistakable. A full 150 feet wide and drawing most of the river’s flow, 

the canal is not an isolated offshoot, but rather a major throughway. On one hand, the canal can 

provide a straight shot past a bend in the river. On the other, the canal drains most of the flow, 

making passage around the bend more cumbersome.  
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Kaiser Aetna shows the limits of the federal navigational servitude. In that case, a 

fishpond, which had always been considered private property under Hawaiian law, was 

converted into a marina and adjoined to the Pacific Ocean. Kaiser Aetna v. United States, 444 

U.S. 164, 166–67 (1979). The Court held that the public had no right to access the marina 

because the pond had never been capable of being used as a continuous highway of navigation. 

Id. at 178–80. Unlike the Deep Quod, which connects to the Mississippi River, an isolated 

marina would not provide passage to anywhere, and it would not have harmed navigability on 

the ocean. Conversely, Farm’s exclusive dominion over the canal would make it harder to 

navigate the bend with the little water remaining there. The companion case to Kaiser Aetna 

more closely reflects these facts. In Vaughn v. Vermillion, 444 U.S. 206, 207 (1979), the U.S. 

Supreme Court encountered a system of manmade canals under the continuous control of a 

private corporation, which posted over 400 “No Trespassing” signs. Noting the impact of 

diverting or destroying a natural navigable waterway, the Court held that when artificial 

waterways are substituted for pre-existing natural waterways, this situation may constitute a 

defense to trespass. Vermillion, 444 U.S. at 208–09.  

The Queechunk is a prime example of such a substitute. Most of the river’s flow fills a 

depth of three to four feet in the canal, enough for small boats. R. at 5. What water remains to 

trickle into the bend is no longer the primary conduit; boaters commonly take the shortcut 

through the canal. Therefore based on the Court’s analysis in Vermillion no trespass occurred 

here. Neither Farm’s private investments nor its attempts to keep out the public — facts 

immaterial in Vermillion — justify Farm’s claim of trespass. Ultimately, the Queechunk supports 

a number of public purposes, including navigation. Under both the public trust doctrine and the 

federal navigational servitude, Farm’s trespass claim is baseless. 



13 

II. EVIDENCE OF THE DISCHARGE IS ADMISSIBLE IN AN ENVIRONMENTAL 
ENFORCEMENT ACTION.  

Caught polluting the Deep Quod River with chemical waste and feces, Farm grasps for a 

loophole through which it can escape liability. The Federal Rules of Evidence do not set apart 

evidence based on how it is obtained, and the Constitution’s assurance against unreasonable 

searches and seizures makes for an awkward defense. Farm sprayed pollutants out in the open 

and let them seep into public waters. A citizen documented the operation, and EPA proffered the 

evidence in a civil enforcement action. Whether or not a trespass technically occurred, EPA has 

not violated Farm’s rights nor is there a danger of such a violation. The judgment in this case 

should thus reflect the truth: Farm drained pollutants into public waters.    

A. Farm had no legitimate expectation of privacy in its discharged waste and commercial 
activities in open fields.  

 
The Fourth Amendment does not exist to shield illegal activity from law enforcement; 

rather it protects the most intimate and personal activities from unjustified police intrusion. This 

protection does not extend to a manure spreading and drainage operation taking place in 150 

acres of open fields. The Amendment describes “the right of the people to be secure in their 

persons, houses, papers, and effects against unreasonable searches and seizures.” U.S. Const. 

amend. IV. This right guarantees the privacy, dignity, and security of persons against certain 

arbitrary and invasive acts by officers of the Government. City of Ontario, Cal. v. Quon, 560 

U.S. 746, 756 (2010). The U.S. Supreme Court has established an objective test for when a 

violation occurs: if the government offends a “reasonable expectation of privacy.” United States 

v. Jones, 132 S. Ct. 945, 950 (2012) (citing cases). Under this test, the expectation that facts will 

not come to the attention of authorities is not the same as an interest in privacy that society 

would consider reasonable. Illinois v. Caballes, 543 U.S. 405, 408–09 (2005) (drug-sniffing dog 

smelling narcotics in car stopped by police is no constitutional infringement); see also United 



14 

States v. Hayes, 551 F.3d 138, 145 (2d Cir. 2008) (same for narcotics smelled by dog in yard); 

California v. Greenwood, 486 U.S. 35, 40 (1988) (society does not recognize privacy interest in 

garbage left at curb for collection); accord Kyllo v. United States, 533 U.S. 27, 38–40 (2001) 

(thermal imager revealing intimate details inside a home was presumptively unreasonable).  

While the immediate surroundings of a home enjoy protections as “part of the home 

itself,” the Fourth Amendment does not prevent all investigations on private property. Florida v. 

Jardines, 133 S. Ct. 1409, 1414 (2013). Information gathered from open fields, for instance, 

would not be protected even if the fields were privately owned. Id. The U.S. Supreme Court’s 

analysis, in a case where two narcotics agents proceeded past “No Trespassing” signs to a 

secluded location of a farm and discovered marijuana crops, is instructive. Holding that common 

law trespass had little or no relevance to the applicability of the Fourth Amendment to open 

fields, the Court made compelling observations:  

[O]pen fields do not provide the setting for those intimate activities that the 
Amendment is intended to shelter from government interference or surveillance. 
There is no societal interest in protecting the privacy of those activities, such as 
the cultivation of crops, that occur in open fields. Moreover, as a practical matter 
these lands usually are accessible to the public and the police in ways that a home, 
an office, or commercial structure would not be. It is not generally true that fences 
or “No Trespassing” signs effectively bar the public from viewing open fields in 
rural areas. And both petitioner Oliver and respondent Thornton concede that the 
public and police lawfully may survey lands from the air. For these reasons, the 
asserted expectation of privacy in open fields is not an expectation that “society 
recognizes as reasonable.” 

 
Oliver v. United States, 466 U.S. 170, 179 (1984).  
 

For the same reasons, Farm has no legitimate privacy interests in stormwater discharges 

from its fields. Because the fields are accessible to the public and the police in ways a building 

would not be, Farm could not have a reasonable expectation of privacy in its manure spreading 

activities. A far cry from the secluded marijuana plot in Oliver, Farm’s fields have been visible 
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to boaters who commonly use the canal, to farmhands employed by the 350-cow dairy operation, 

and to any Chokos affiliates who may have picked up milk or delivered acid whey to Farm’s 

facilities. Moreover, the public can learn about Farm’s operation from an NMP on file with the 

state. Finally, the runoff itself was abandoned waste, which drifted from Farm’s premises and 

alerted the public through its stench. C.f. Greenwood, 486 U.S. at 40 (garbage not private). This 

runoff revealed no personal details, making it far less private than the contents of a person’s 

trash. Farm goes too far to ask society to protect a 150-acre commercial operation as an intimate 

activity. Therefore, this evidence falls outside the scope of Fourth Amendment protections.  

B. Suppressing evidence collected by a citizen cannot deter wrongful government action.  
 

The exclusionary rule serves no useful purpose here as a deterrent against warrantless 

government searches and seizures. The exclusionary rule exists to prevent future bad police 

conduct, but the rule costs the justice system a complete picture of the truth. In this case, 

suppressing evidence would be pointless because EPA acted properly by initiating enforcement 

when it received evidence of a violation. The exclusionary rule is “not a personal constitutional 

right,” nor is it designed to “redress the injury” occasioned by an unconstitutional search. Davis 

v. United States, 131 S. Ct. 2419, 2426 (2011) (quoting Stone v. Powell, 428 U.S. 465, 486 

(1976)). The sole purpose of the exclusionary rule is to deter future Fourth Amendment 

violations. Davis, 131 S.Ct. at 2427; see also United States v. Calandra, 414 U.S. 338, 348 

(1974); Elkins v. United States, 364 U.S. 206, 217 (1960). The exclusionary rule is an extreme 

sanction to limit Fourth Amendment violations by public officials that are substantial and 

deliberate. Herring v. United States, 555 U.S. 135, 140 (2009); United States v. Leon, 468 U.S. 

897, 908–09, 916 (1984). The rule does not extend to incriminating evidence, which individuals 

unconnected to the prosecutor may have wrongfully taken. See Burdeau v. McDowell, 256 U.S. 
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465, 475–76 (1921); cf. Honeycutt v. Aetna Ins., 510 F.2d 340, 348 (7th Cir. 1975) (unauthorized 

search by state officials allowed in civil case). In United States v. Janis, 428 U.S. 433 (1976), the 

U.S. Supreme Court held that evidence obtained by state criminal law enforcement, albeit 

illegally obtained, was nevertheless admissible in a federal tax proceeding.  Making a point to 

“first identify those who are to be deterred,” the Court reasoned that the “additional marginal 

deterrence provided by forbidding a different sovereign from using evidence in a civil 

proceeding surely does not outweigh the cost to society of extending the rule.” Id. at 448, 453–

54. Here no government agent invaded Farm’s rights.  

Apprised of the drainage operation in a letter, certified by counsel, EPA simply 

commenced a routine, often mandatory, course of legal action. See e.g., 33 U.S.C. § 1319 

(mandating enforcement for permit violations on the basis of any information available to the 

EPA). Farm may claim that the evidence was “tainted” by trespass. See Wong Sun v. United 

States, 371 U.S. 471, 484 (1963). But the government frankly cannot be expected to shut its eyes 

to information revealed through private law-breaking. In this case, EPA merely submitted 

evidence collected from a boat on open water that came before the agency. This passive receipt 

of evidence from an independent source by the federal government, even if that source acquired 

the evidence wrongfully, does not amount to a violation of the Fourth Amendment or require the 

evidence to be excluded. See Walter v. United States, 447 U.S. 649, 656 (1980). Thus, the 

photographs and tests should be admitted.  

C. Environmental enforcement, unlike a criminal investigation, is unlikely to involve 
substantial and deliberate Fourth Amendment violations.  

 
 Finally, suppressing the evidence would be wrong in this proceeding, not because civil 

actions have softer evidentiary rules but because of the responsive nature of environmental 

enforcement. The U.S. Supreme Court has recognized that there is less of a privacy concern in 
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the commercial context, especially where inspections are to be expected, and delays in inspection 

may curtail the effectiveness of enforcing federal statutes. United States v. Biswell, 406 U.S. 311, 

316 (1972) (gun dealer in pervasively inspected business had no privacy expectation because 

warrantless inspections are necessary to carry out proper enforcement); United States v. Gordon, 

655 F.2d 478, 483 (2d Cir. 1981) (Superintendent of Insurance’s seizure of insurance records 

without warrant in fraud case not a Fourth Amendment violation). Courts have also recognized 

that evidentiary rules are less strict in civil proceedings, in which defendants do not face a loss of 

liberty. E.g., Paramount v. Doe, 821 F. Supp. 82, 90 (E.D.N.Y. 1993) (citing cases). Yet, the 

U.S. Supreme Court is loath to draw a bright line between the criminal and civil realm, 

preferring a balancing test: whether the societal benefits of applying the rule outweigh the costs. 

Tirado v. Commissioner, 689 F.2d 307, 313–14 (2d Cir. 1982) (test should not turn on “the civil 

or criminal character of the proceeding”). 

The exclusionary rule is malapropos in this civil action because of the nature of the 

agency’s enforcement duties. The exclusionary rule only applies when a Fourth Amendment 

violation was “substantial and deliberate.” Franks v. Delaware, 438 U.S. 154, 171 (1978). 

However, the EPA rarely engages in the type of intrusive investigations that necessitate the rule. 

Commercial operations like Farm should know that their doors remain open to inspectors. See 

e.g., 33 U.S.C. § 1318 (EPA’s CWA inspection authority). Similar to the situation in Biswell this 

is a commercial operation in the heavily regulated food industry and Farm should expect for its 

operations to be inspected and observed. See 406 U.S. at 316. In addition, the citizen suit 

provision of the CWA directly involves citizens in the process of looking for CWA violations in 

order to bring private enforcement actions through citizen suits. See 33 U.S.C. § 1365. This 

involvement helps to expose surreptitious violations of the CWA that would otherwise go 
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unenforced. Thus, suppressing evidence obtained by citizens, who have no means or duty to 

obtain a warrant, thwarts the intent of the citizen suit provision in the CWA.  

In sum, even if a trespass occurred, the evidence is still admissible for three reasons. 

First, society is unprepared to recognize a privacy interest in pollution occurring in open fields. 

Second, suppressing citizen-derived evidence has zero deterrent effect on government agents in 

this context. Third, environmental enforcement is unlikely to lead to substantial and deliberate 

breaches of privacy. This Court should thus allow the photographs and water sample tests to 

show that Farm discharged nitrates and fecal matter into public waters.  

III. FARM REQUIRES A PERMIT UNDER THE CWA NPDES PERMITTING PROGRAM. 
 
The CWA prohibits the discharge of pollutants into navigable waters. 33 U.S.C. § 

1342(a)(1).  A facility may request a NPDES permit to discharge, within certain effluent 

limitations, as a point source. Nat'l Pork Producers Council v. U.S. E.P.A., 635 F.3d 738, 743 

(5th Cir. 2011); see also 33 U.S.C. § 1342. A NPDES permit may also be required for an 

unpermitted polluter deemed to be a point source under the CWA; these point sources are 

defined as: “any discernible, confined and discrete conveyance, including but not limited to any 

pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated 

animal feeding operation, or vessel or other floating craft, from which pollutants are or may be 

discharged.” 33 U.S.C. § 1362(14) (emphasis added). The CWA regulations state that an animal 

feeding operation shall be considered a CAFO if: “pollutants are discharged into waters of the 

United States through a man-made ditch, flushing system, or other similar man-made device.” 40 

C.F.R. § 122.23(b)(6)(ii)(A).  

The definition of a point source is to be broadly interpreted given the ambitious goal of 

the CWA to completely eliminate pollutant discharges into navigable waters. Cmty. Ass'n for 
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Restoration of Env't v. Sid Koopman Dairy, 54 F. Supp. 2d 976, 980 (E.D. Wash. 1999); 33 

U.S.C. § 1251. This concept of a point source “embrac[ed] the broadest possible definition of 

any identifiable conveyance from which pollutants might enter the waters of the United States.” 

United States v. Earth Sciences, Inc., 599 F.2d 368, 373 (10th Cir. 1979). The Act defines 

discharge of a pollutant as “any addition of any pollutant to navigable waters from any point 

source.” 33 U.S.C. § 1362(12). For the purposes of NPDES permitting, this term does not 

include agricultural stormwater discharges and return flows from irrigated agriculture. 33 U.S.C. 

§ 1362(14); 40 C.F.R. §§ 122.2. However, this exception is narrow. In 1972, Congress 

recognized the serious threat that agricultural wastes can pose to public health, and in fact animal 

waste pollution was a direct impetus for the CWA:  

Animal and poultry waste, until recent years, has not been 
considered a major pollutant . . . The picture has dramatically 
changed, however, as development of intensive livestock and 
poultry production on feedlots and in modern buildings has created 
massive concentrations of manure in small areas. The recycling 
capacity of the soil and plant cover has been surpassed.... 
Precipitation runoff from these areas picks up high concentrations 
of pollutants which reduce oxygen levels in receiving streams and 
lakes and accelerate the eutrophication process . . . . [W]aste 
management systems are required to prevent waste generated in 
concentrated production areas from causing serious harm to 
surface and ground waters.  

 
Assateague Coastkeeper v. Alan & Kristin Hudson Farm, 727 F. Supp. 2d 433, 436 (D. Md. 

2010) (citing Statement of Senator Robert Dole, S.Rep. No. 92–414, at 100 (1972)) (attached as 

Exhibit A). 

Farm discharged pollutants from point sources in violation of the CWA because: (1) 

Farm is a CAFO and (2) Farm cannot avail itself of the agricultural stormwater exemption. Even 

if Farm is not a CAFO it nonetheless requires a NPDES permit because it has spread manure 

from vehicles onto fields and this manure has run through a drainage ditch into the Queechunk.   
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A. Farm is a CAFO by virtue of its land application of manure. 
 

The district court did not reach the issue of whether Farm is a CAFO because it 

discharged pollutants into the waters of the United States. R. at 8–10. Even ignoring the clear 

evidence that Farm discharged pollutants, the district court still should have found that Farm is a 

CAFO because spraying manure onto fields also constitutes a point source discharge of 

pollutants. See Concerned Area Residents for Env't v. Southview Farm, 34 F.3d 114, 123 (2d Cir. 

1994). The court did note that Farm keeps 350 dairy cows confined in a barn and never pastures 

them, clearly an animal feeding operation satisfying one prong of the Medium CAFO test. R. at 

8; 40 C.F.R. § 122.23(b). The evidence obtained by Riverwatcher of pollutants being sprayed 

through a “man made device” onto Farm’s fields and flowing into the waters of the U.S. through 

the drainage ditch satisfy the other prong of the Medium CAFO test. 40 C.F.R. § 122.23(b).  

In a closely analogous case, the Court of Appeals for the Ninth Circuit held that a dairy 

operation that discharged manure into a canal and then to a river was a CAFO and that both the 

fields where manure was stored and the ditches in those fields were a part of the CAFO, and thus 

point sources. Cmty. Ass'n for Restoration of the Env't v. Henry Bosma Dairy, 305 F.3d 943, 955 

(9th Cir. 2002). Noting that point sources are to be construed broadly, the court pondered the 

“nature of a CAFO” which, due to the sheer volume of animal waste generated in a concentrated 

setting, poses a major threat to the nations water. Henry Bosma Dairy, 305 F.3d at 955. 

Similarly, the Court of Appeals for the Second Circuit held that a dairy farm, which spread 

manure on its fields, was a CAFO. Concerned Area Residents for Env't v. Southview Farm, 34 

F.3d 114, 116, 123 (2d Cir. 1994). Noting the large scale of the manure operations, the court 

reasoned that, not only was manure channelized through a ditch a point source, but that the 

discharge of manure from tankers onto fields from which the manure flowed into navigable 
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waters was also a point source. Id. at 118–19. The U.S. Supreme Court has also noted that a 

point source need not be the original source of the pollutant. See Rapanos v. United States, 547 

U.S. 715, 743–45 (2006) (plurality opinion).  

The logic of Southview and Henry Bosma Dairy applies equally here. Those cases 

inherently recognize that there is little functional difference between piping manure directly into 

navigable waters and spraying such a quantity onto fields that the manure will nevertheless drain 

into those waters. In this case Farm sprayed its manure mixture onto saturated ground during a 

rainstorm, virtually guaranteeing that the manure would be flushed out into the Queechunk. 

Having increased its herd by 180 cows, Farm faces the very problem Congress recognized: a 

large quantity of manure from intensive livestock production. See Statement of Senator Dole, 

S.Rep. No. 92–414, at 100. Just like the farms in Southview Farm and Henry Bosma Dairy, Farm 

confines animals to a barn, collects the manure, and applies it to fields, and so Farm too is a 

CAFO and must obtain a NPDES permit.  

B. Improper manure management practices remove Farm from the agricultural 
stormwater exemption. 

 
Farm cannot avail itself of an agricultural stormwater exemption because Farm’s 

practices, not the rainfall, were the primary cause of the pollution. Once an animal feeding 

operation is defined as a CAFO, the NPDES requirements for CAFOs apply to all the manure 

generated by the animals, including land application discharges. 40 C.F.R. §§ 122.23(a), 

122.23(e). However, where the manure has been applied in accordance with site-specific nutrient 

management practices that ensure appropriate agricultural utilization of the nutrients in the 

manure, as specified in § 122.42(e)(1)(vi)-(ix), a precipitation-related discharge of manure may 

be exempt as an agricultural stormwater discharge. See 40 C.F.R. § 122.23; 33 U.S.C. § 

1362(14). Among the necessary nutrient management practices, section 122.42 requires “buffers 
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or equivalent practices, to control runoff.” See 40 C.F.R. § 122.42(e)(1)(vi). Farm is ineligible 

for the exemption under these regulations. Farm’s practices do not “ensure appropriate 

agricultural utilization of the nutrients in the manure” since the mixture prevents the Bermuda 

grass from benefitting effectively from the manure’s nutrients and causes excess leaching of 

these nutrients from the soil. Instead of buffers to prevent manure runoff, Farm has ditches that 

channel the runoff directly into navigable waters.  

Farm asserts it is exempt because its application of manure has been consistent with a 

nutrient management plan (NMP). However, Farm’s NMP is not valid under current CWA 

regulations. NMPs are more than planning documents; they have enforceable terms that are 

incorporated as NPDES permit conditions. See Revised NPDES Permit Regulation and Effluent 

Limitations Guidelines for Concentrated Animal Feeding Operations in Response to the 

Waterkeeper Decision, 73 Fed. Reg. 70437, 70434–38 (Nov. 20, 2008) (attached as Exhibit B). 

Under the NPDES program, an NMP is only required if Farm is a CAFO, and if it is a CAFO 

then the NMP must be part of the NPDES permit. See id. An NMP must undergo review by a 

NPDES permitting authority and the public. Id. Moreover, an NMP under the CWA does not 

allow manure to be applied when measurable precipitation is occurring. NPDES Permit Writers’ 

Manual for Concentrated Animal Feeding Operations, EPA 833-F-12-001, at 5-29–5-30 (Feb. 

2012) (Chapter 5, attached as Exhibit C). Farm’s “NMP” was not reviewed by a regulator or the 

public so the document is meaningless in this context. R. at 5–6. 

Additionally, precipitation alone does not validate any and all discharges that occur when 

it happens to be raining. Courts have interpreted the “CAFO rule” as holding CAFOs liable for 

most land application discharges but not for agriculture-related discharges primarily caused by 

nature. See Waterkeeper Alliance, Inc. v. EPA, 399 F.3d 486, 508–09 (2d Cir. 2005). 
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Recognizing the possibility for polluters to escape from liability on rainy days, the court in 

Southview, held that runoff cannot be classified as “stormwater” when sufficient quantities of 

manure are present such that a discharge is “primarily caused” by over-saturation of the fields 

rather than the rain. Southview, 34 F.3d at 120–21. Relying on photographs and witness 

statements indicating that manure had been pooling and flowing from the fields, the court 

concluded that Southview could not claim the exemption. Id. at 121, 123. The court pointed out 

that all discharges eventually mix with precipitation run-off in ditches, streams, or navigable 

waters, and so the fact that a discharge may mix with rain is not determinative. Id. at 121.  

In Alt v. EPA, 979 F. Supp. 2d 701 (N.D. W.Va. 2013), the court allowed the exemption 

for a discharge resulting from some particles of manure and litter that had been tracked or spilled 

from animal confinement houses in the farmyard area rather than through a routine land 

spreading operation. The court looked to the intent behind the exemption, to excuse “agriculture-

related discharges triggered not by negligence or malfeasance, but by the weather.” Alt, 979 F. 

Supp. 2d at 714 (quoting Waterkeeper, 399 F.3d at 507). Courts have consistently found that the 

agricultural stormwater exception only applies where precipitation is the root cause of discharge. 

E.g., Southview, 34 F.3d at 120–21; Waterkeeper, 399 F. 3d at 508; Alt, 979 F. Supp. 2d at 712. 

 In the present case, rain was not the primary cause of the runoff. Unlike the bits of animal 

waste incidentally in the farmyard in Alt, Farm sprayed manure on its fields during a 

“significant” rain event. R. at 6. Like the witnesses in Southview, James saw manure running 

from Farm’s fields, on day two of the storm. Any application of manure at that point would likely 

constitute an over-application, and just as in Southview this over-application would not be 

exempt. On the other hand the storm was “far short of the 25 year storm” for which Farm must 

be prepared. The fact that manure flowed through the ditch during this moderate storm shows 



24 

that the primary cause of the runoff was the application of manure, not the rain. Therefore, Farm 

is ineligible for the agricultural stormwater exemption.  

In sum, this Court should find that Farm is a CAFO and that Farm’s land spreading 

operation constitutes a point source that is not exempt as agricultural stormwater runoff. Thus, 

Farm must obtain a NPDES permit. 

IV. MANURE MIXED WITH ACID WHEY IS A SOLID WASTE UNDER RCRA AND IS 
NOT EXEMPT FROM REGULATION AS A FERTILIZER OR SOIL CONDITIONER. 

A. Farm is subject to RCRA for waste management practices not already covered as 
CWA discharges.  

 
        RCRA and the CWA create a seamless scheme of liability that covers both Farm’s land 

application and the discharge that resulted. Because not all waste handling activities result in 

discharges into U.S. waters, RCRA created an additional category of liability to improve solid 

waste management techniques, prohibit future open dumping on the land, and protect human 

health and the environment. See 42 U.S.C. § 6902. Congress passed RCRA after the CWA, 

finding that efforts to avoid environmental liability under the CWA and other laws had led to 

greater amounts of solid waste and unsound disposal practices. See 42 U.S.C. § 6901(3). To 

avoid duplication, RCRA does not apply to “any activity or substance which is subject to the 

[CWA] except to the extent that such application (or regulation) is not inconsistent with the 

requirements of [the CWA].” 42 U.S.C. § 6905(a).  

Courts have interpreted this exclusion to mean that when there is a point source discharge 

to surface water, the CWA applies instead of RCRA; but without such discharge, RCRA  

governs solid waste either improperly disposed of or posing a threat to human health and the 

environment. Compare United States v. Dean, 969 F.2d 187, 194 (6th Cir. 1992) (holding 

defendant violated RCRA for improper storage and disposal of chromic acid in open lagoon even 

though the actual discharges from the lagoon into surface waters were governed by the CWA), 



25 

with United States v. Allegan Metal Finishing Co., 696 F. Supp. 275, 280–281 (W.D. Mich. 

1988) (approved NPDES permit did not preclude RCRA regulation over waste kept in ponds for 

three years prior to first CWA discharge). Furthermore, EPA has consistently emphasized the 

narrow scope of this exclusion. For instance, EPA argued that a party cannot obtain a NPDES 

permit in order to avoid RCRA but “must be required by the Clean Water Act to have a permit.” 

Inland Steel Co. v. E.P.A., 901 F.2d 1419, 1422 (7th Cir. 1990). Discussing the RCRA-CWA 

continuum with respect to industrial wastewater, EPA explained that it based the exclusion on 

“the need to avoid duplicative regulation under two statutes that occur at the end-of-the-pipe” 

and maintained that the exclusion did not cover groundwater leaches even “where there is a 

direct hydrologic connection to nearby surface waters.” EPA Office of Solid Waste Directive 

9441.1995(05) (attached as Exhibit D); State v. PVS Chemicals, Inc., 50 F. Supp. 2d 171, 177 

(W.D.N.Y. 1998). Granted, if the land application was in compliance with a NPDES permit, 

Farm might have a “shield” against RCRA claims. Coon ex rel. Coon v. Willet Dairy, LP, 536 

F.3d 171, 174 (2d Cir. 2008). Farm has no such permit but rather is facing a lawsuit by EPA for 

violating the CWA. In any event, if Farm manages to escape CWA liability, it is nevertheless 

subject to RCRA liability.  

B. Farm is liable for open dumping under RCRA. 

The sole issue with respect to Riverwatcher’s open dumping claim is whether the 

combination of manure and acid whey (the mixture) is a solid waste. RCRA prohibits the placing 

of any solid waste into or on any land or water so that such solid waste or any constituent thereof 

may enter the environment, 42 U.S.C. § 6903(3), and Farm does not dispute that it has sprayed 

the mixture onto its fields for the past two years, R. at 5. So if the mixture is a solid waste, then 

Farm violated RCRA. This Court should find that the mixture is a solid waste for three reasons. 
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First, EPA regulations clearly define both animal manure and products applied to land as solid 

waste. Second, the mixture is not beneficial to the soil or grass and thus it is merely “discarded” 

on the land to be washed off by stormwater. Third, the acid whey destroys the manure’s utility as 

fertilizer, thus nullifying the exemption for animal waste used as fertilizer. Therefore, the 

mixture is a solid waste and Farm is liable for open dumping.  

1. RCRA Solid Waste Regulations define both manure and products applied to the 
land as solid waste. 

The mixture is a combination of two waste products, each of which is designated a solid 

waste in the Code of Federal Regulations. Congress broadly defined solid waste to include “any  

. . . discarded material, including solid, liquid, semisolid, or contained gaseous material resulting 

from industrial, commercial, mining, and agricultural operations . . . .” 42 U.S.C. § 6903(27); 40 

C.F.R. § 258.2.  Expanding on this basic definition, EPA’s implementing regulations first define 

solid wastes in the context of what it means for a material to be “discarded.” See 40 C.F.R. § 

261.2. This section states that “materials . . . used to produce products that are applied to the 

land” are solid wastes, even when recycled or returned to the original process. 40 C.F.R. § 

261.2(e)(2)(i). Courts have thus held that various repurposed industrial byproducts are solid 

wastes when they are destined for land application. For example, the Court of Appeals for the 

District of Columbia held that potassium hydroxide that had been used to clean turbines became 

a solid waste when shipped to an independent fertilizer manufacturer. Howmet Corp. v. E.P.A., 

614 F.3d 544, 547–48 (D.C. Cir. 2010). Because the fertilizer was “indisputably” a product 

applied to the land and had a purpose substantially different from the chemical’s original use, the 

court found that this off-loading of potassium hydroxide was precisely the type of activity EPA 

sought to regulate. Howmet, 614 F.3d at 552–53. See also MacDermid, Inc. v. Dep't of Envtl. 

Prot., 778 A.2d 7, 21 (Conn.  2001) (under state’s EPA-approved waste program, incorporating 
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by reference federal regulations, chemical used to make circuit boards was a solid waste since it 

was sold to manufacturers of fungicides and wood preservatives — products applied to land). 

Similarly, acid whey leftover from yogurt manufacturing remains a solid waste after it leaves the 

Chokos plant simply because Farm sprays its mixture on land. Just as potassium hydroxide had a 

different purpose in fertilizer, Farm’s use of the mixture is also unrelated to making yogurt. 

Under the definition of solid waste, the mixture’s value (or lack thereof) is irrelevant, the key 

question being whether the mixture was “indisputably” a product applied to land.   

In addition, the animal waste collected from the barn is itself classified as solid waste. 

EPA’s regulations also list specific materials that are and are not solid wastes. See generally 40 

C.F.R. § 261.4(a)–(b). The list of solid wastes explicitly includes: materials that are generated 

by the raising of animals, including animal manure, which are returned to the soil as fertilizer. 40 

C.F.R. § 261.4(b)(2); see also Concerned Area Residents for The Env't v. Southview Farm, 834 

F. Supp. 1410, 1417 (W.D.N.Y. 1993) (finding that manure is a solid waste under this 

provision). Thus, both of the mixture’s ingredients are solid wastes under the regulations.  

Certainly, combining these two solid wastes does not transform the mixture into 

something other than a solid waste. See 40 C.F.R. § 261.2 (for products applied to land, “the 

product itself remains a solid waste”); State of New Mexico ex rel. Udall v. Watkins, 783 F. Supp. 

633, 637 (D.D.C.) aff'd in part, rev'd in part sub nom. New Mexico v. Watkins, 969 F.2d 1122 

(D.C. Cir. 1992) (mixture of non-solid waste and hazardous solid waste is itself hazardous solid 

waste). Farm does no more that put component solid wastes, in whatever quantities the cows and 

the Chokos factory produce, into a shared lagoon and then onto land. Thus, the mixture is a solid 

waste under these regulations. To the extent that the EPA is arguing that the mixture is not a 
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solid waste, such a departure from its own standards constitutes an abuse of discretion. See W. 

States Petroleum Ass'n v. E.P.A., 87 F.3d 280, 285 (9th Cir. 1996). 

2. Giving no benefit to the land, the mixture is “discarded material” from 
commercial and agricultural operations under the statute’s solid waste definition.  

 
The mixture also falls within the catchall definition of solid waste as “other discarded 

material.” See 42 U.S.C. § 6903(27). Whenever EPA has not categorically listed a material as 

solid waste, the issue often turns on whether the material is “discarded.” See e.g., Am. Petroleum 

Inst. v. E.P.A., 216 F.3d 50, 55 (D.C. Cir. 2000), as amended (Aug. 18, 2000) (looking first to 

whether the regulations mentioned wastewater, then analyzing whether the wastewater in 

question was discarded under the general definition of solid waste). Under RCRA, material can 

be discarded even if it is later reused. United States v. ILCO, Inc., 996 F.2d 1126, 1132 (11th Cir. 

1993) (material discarded once is still solid waste if reused later). In addition to abandoned 

material, discarded material also includes any material, which is recycled, or accumulated, 

stored, or treated before recycling. 40 C.F.R. §§ 261.2(a)(2)(i), 261.2(c). Only materials that are 

“destined for immediate reuse in another phase of the industry’s ongoing production process” 

and that “have not yet become a part of the waste disposal problem” do not yet count as 

discarded. Am. Min. Cong. v. E.P.A., 907 F.2d 1179, 1186 (D.C. Cir. 1990) (citations omitted). 

Hence, the mere potential for reuse does not prevent a material from being considered discarded. 

Am. Min. Cong., 907 F.2d at 1186; see also ILCO, Inc., 996 F.2d at 1132 (11th Cir. 1993) (lead 

components from batteries were “discarded once” and remained discarded even when made into 

commercial product).  

However, a coveted resource might not be discarded when it is capable of benefitting the 

land. For example, a district court in Oklahoma held that poultry litter, when applied as a 

fertilizer under certain conditions without discharge or runoff, was not a solid waste. Oklahoma 
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v. Tyson Foods, Inc., No. 05-CV-0329-GKF-PJC, 2010 WL 653032, at *3, *11 (N.D. Okla. Feb. 

17, 2010). There the judge stressed that the litter provided so many benefits to soil — improving 

organic matter, pH, water retention and reducing erosion, providing micronutrients, and 

promoting soil particle aggregation — that there had been a market for poultry litter for years. 

Tyson Foods, 2010 WL 653032, at *7. The litter was so valuable that a “licensed commercial 

poultry applicator” would clean poultry houses in exchange for the litter. Id. at *8; accord Safe 

Air for Everyone v. Meyer, 373 F.3d 1035, 1037, 1043–44 (9th Cir. 2004) (grass stubble 

remaining on fields after bluegrass harvest benefited the fields by returning nutrients, which 

restored fertility and reduced weed, fungus, and insect infestation). 

On the other hand, a useful product or potentially useful product becomes discarded when 

it is likely to leak or leach into the soil. Am. Min. Cong., 907 F.2d at 1187 (wastewater stored 

with the potential to leach into the ground was discarded). In addition, a potentially useful 

product that has already leaked into the ground will be deemed “disposed of” and is therefore 

discarded. Zands v. Nelson, 779 F. Supp. 1254, 1262, 1264 (S.D. Cal. 1991) (gasoline no longer 

a useful product after it leaks into soil); Agric. Excess & Surplus Ins. Co. v. A.B.D. Tank & Pump 

Co., 878 F. Supp. 1091, 1094 (N.D. Ill. 1995) (same). This analysis extends to useful fertilizer 

that is applied in quantities greater than a crop can take in. Cmty. Ass'n for Restoration of the 

Env't, Inc. v. George & Margaret LLC, 954 F. Supp. 2d 1151, 1157–58 (E.D. Wash. 2013).  In 

George & Margaret the court pointed to the “untenable” premise that “over-application or 

leaking of manure that was initially intended to be used as fertilizer can never become 

‘discarded’ . . . .” 954 F. Supp. 2d at 1158. See also Water Keeper Alliance, Inc. v. Smithfield 

Foods, Inc., No. 4:01-CV-27-H(3), 2001 WL 1715730, at *5 (E.D.N.C. Sept. 20, 2001) (finding 

“no blanket animal waste exemption” when applied in such large quantities that its usefulness as 
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fertilizer is eliminated). There is undisputed evidence in this case that the mixture cannot be 

taken up by the plants on the field and will likely leach into the groundwater and surface water. 

The mixture is therefore discarded under this test as well. 

In the present case, the mixture is also discarded because it fails to benefit the soil and 

might even harm the soil. There is no value in adding acid whey to manure, unlike the plethora 

of benefits of poultry litter recognized in Tyson Foods. There, the commercial poultry applicator 

was willing to clean poultry houses for free to get at the valuable litter, whereas Farm did not 

seek out or purchase acid whey from another supplier prior to the Chokos plant opening in 2009. 

Rather, since 2012, Farm has “accepted” the acid whey from its prime client, as there was no 

existing market for acid whey. Farm’s expert claimed that “land application of whey as a soil 

conditioner” was a traditional practice in New Union since the 1940s. R. at 6. But their expert 

did not specify that this whey was acid whey, a byproduct of the recently booming Greek yogurt 

industry. The use of acid whey in the mixture lowers soil pH, which results in merely tolerable 

growing conditions; Farm’s own expert opined that Bermuda grass “tolerates” a wide range of 

pH conditions (not that it thrives in acidity). Furthermore, this lowered pH of the soil 

undisputedly prevented the Bermuda grass crop from taking up key nutrients such as nitrogen. 

While manure on its own can potentially benefit soil, Farm applied such large quantities of the 

mixture, like in George & Margaret, that Riverwatcher found it flowing off the land. Likewise, 

the affidavit of Dr. Ella Mae indicates that unprocessed nutrients not taken up by the grass crop 

have leached into groundwater. On these facts, Farm’s mixing acid whey into manure appears to 

be nothing more than a trick to deal with unwanted acid whey under the guise of nutrient 

management. Therefore, the mixture is solid waste under RCRA. 
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3. The mixture is not exempt as fertilizer because it blocks nutrient uptake.  

        Providing no benefit to the soil, the mixture does not qualify for a fertilizer exemption. 

Some materials, even though they are solid wastes, are exempt from regulation if they constitute 

“agricultural wastes, including manures and crop residues, returned to the soil as fertilizers or 

soil conditioners.” 40 C.F.R. § 257.1(c)(1). However, even animal wastes that could serve as 

legitimate fertilizers cease to be fertilizers when applied in excess. See e.g., Smithfield Foods, 

2001 WL 1715730, at *4–5. Whether animal waste is used as a fertilizer thus becomes a question 

of fact, Id. at *5, and the facts in this case are telling. The fertilizer exemption does not apply 

here because the mixture is the exact opposite of a fertilizer. The mixture prevents nutrient 

uptake, thus making the soil less fertile for the Bermuda grass crop. The mixture also lowers soil 

pH, which could potentially have other adverse effects on the soil. Although the Bermuda grass 

might “tolerate” lower soil pH levels, that fact surely does not guarantee that the plant will thrive 

in such conditions. EPA requires the pH of a non-exempt solid waste and soil mixture for land 

used in the production of food chain crops to remain at a pH of 6.5 or above. See 40 C.F.R. § 

257.3-5. This requirement helps to attenuate the effect of heavy metals, most of which 

accumulate in plants when the soil has a low pH. McElmurray v. U.S. Dep't of Agric., 535 F. 

Supp. 2d 1318, 1329 (S.D. Ga. 2008). So in addition to reducing nutrient uptake, the mixture, 

having a pH of 6.1, might yield metal-leaden Bermuda grass that would be unsuitable as dairy 

cow feed. Moreover, applying the mixture during rain events will “almost always result in excess 

nutrients running off of the fields.” R. at 6. If the mixture truly had value as a fertilizer, Farm 

would not have been willing to waste it by spraying it during a rainstorm. Clearly, the mixture is 

not a fertilizer or soil conditioner by the plain meaning of those terms. The mixture is therefore a 
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non-exempt solid waste, which Farm dumped on its land in violation of 42 U.S.C. § 6945 and 40 

C.F.R. § 257. 

V. FARM’S LAND APPLICATION OF THE MIXTURE MAY PRESENT AN IMMINENT 
AND SUBSTANTIAL ENDANGERMENT TO HUMAN HEALTH. 

Farm is liable for its past and present manure spreading operations, which present an 

imminent and substantial endangerment to human health. Congress has empowered citizens to 

sue, on their own behalf, “any person . . . who has contributed or who is contributing to the past 

or present handling, storage, treatment, transportation, or disposal of any solid or hazardous 

waste which may present an imminent and substantial endangerment to health or the 

environment.” 42 U.S.C. § 6972(a)(1)(B).  

A thorough body of case law has elucidated the four key parts of this standard. First, 

courts have noted that the words “may present” are expansive in order to “eliminate any risks 

posed by toxic wastes.” See e.g., United States v. Union Corp., 259 F. Supp. 2d 356, 399 (E.D. 

Pa. 2003) (quoting cases); United States v. Price, 688 F.2d 204, 214 (3d Cir. 1982) (emphasis 

added). C.f. Burlington N. v. Grant, 505 F.3d 1013, 1020 (10th Cir. 2007) (granting relief 

retroactively for persistent threat based on wholly past actions). Second, courts have noted that 

“imminent” does not mean immediate but rather that the factors giving rise to the endangerment 

are present, even though the harm may not be realized for some time. Maine People's Alliance v. 

Holtrachem Mfg. Co., 211 F. Supp. 2d 237, 247 (D. Me. 2002); see also United States v. Waste 

Indus., Inc., 734 F.2d 159, 165 (4th Cir. 1984) (endangerment not specifically limited to 

emergencies). Third, the word “substantial” indicates only that the harm must be serious — not 

that a certain number of persons will likely be exposed or that a water supply will be 

contaminated to a specific degree. See Interfaith Cmty. Org. v. Honeywell Int'l, Inc., 399 F.3d 

248, 259 (3d Cir. 2005) (citing United States v. Union Corp., 259 F.Supp.2d 356, 399–400 
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(E.D.Pa. 2003)); see also Maine People's Alliance v. Mallinckrodt, Inc., 471 F.3d 277, 288 (1st 

Cir. 2006). Fourth, the word “endangerment” means a threatened or potential harm but does not 

require proof of actual harm. Parker v. Scrap Metal Processors, Inc., 386 F.3d 993, 1015 (11th 

Cir. 2004); see also Mallinckrodt, 471 F.3d at 298 (“[It is] fitting to hold a single polluter 

responsible for the totality of the damage where, as here, the harm is indivisible.”). 

In Dague v. City of Burlington, 935 F.2d 1343 (2d Cir. 1991), the court held that 

chemicals, which continued to migrate into groundwater and surface water after a landfill had 

closed, posed an imminent and substantial endangerment to health. Instead of worrying about the 

quantity of the leachate, the court primarily relied on the fact that the chemicals were on EPA’s 

toxic list. Dague, 935 F.2d at 1356, rev'd on other grounds, 505 U.S. 557 (1992). The court also 

emphasized the already elevated background levels of pollution: “The amount and presence of 

toxic chemicals, including lead, found in groundwater wells have increased over time, and are 

bio-accumulating in the [marsh area].” Id. Similarly, the Deep Quod River frequently suffers 

from elevated nitrate levels in this heavily farmed area. That others have contributed to this 

problem is irrelevant, since the imminent and substantial endangerment standard is unconcerned 

with but-for causation. Farm’s continued spraying of the mixture would almost certainly result in 

runoff containing highly elevated levels of nitrates, which would heighten the existing danger. In 

addition, the existing contamination could continue to migrate in the soil and along the river, 

which could acidify neighboring lands, thereby reducing nutrient uptake and increasing runoff 

elsewhere in the community. Perhaps the most pressing danger arises from lowered soil pH, 

which would cause excess nutrients, not only from manure, but also from commercial fertilizers, 

farm wastes, composts, or stormwater, to runoff into the river and leach into the groundwater. 

The existing nutrients that were already added to the soil may be slowly leaching to groundwater 
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and surface water, and they could also leach quickly during a rain event, further intensifying the 

nitrate concentration in the river. 

In finding for Farm, the district judge cited only Davies v. National Co-op. Refinery 

Ass'n, 963 F. Supp. 990 (D. Kan. 1997), in which the court did not decide the question of 

imminent and substantial endangerment. In that case, the plaintiffs presented evidence that 

benzene in water has a carcinogenic effect. While acknowledging that “the resulting threat from 

exposure to the groundwater would be substantial,” the court abstained, arguing that the two 

plaintiffs could avoid the threat by using bottled water or taking other “extraordinary measures.” 

Davies, 963 F. Supp. at 999. Even assuming it would have been reasonable to require two 

individuals to buy bottled water indefinitely, that burden is unrealistic to ask of an entire city. For 

Farmville’s citizens, avoiding the risk of exposure to nitrates might not be so easy; for infants it 

is beyond their control. While the city advised people to buy bottled water for their infants, 

nothing in the record suggests that Farmville actually supplied bottled water to families or that 

all families could afford the expense on their own. In addition, infants might be exposed to 

nitrates if they swallow tap water when bathing. The city also failed to notify non-customers, 

who might consume tap water or give it to their infants when visiting other homes and 

businesses.  

The district judge stated that “it appears that nitrates pose no health risks to adults and 

juveniles.” Yet, the record does not support this conclusion. While the spring 2013 levels of 

nitrates in the Farmville drinking water did not pose a health threat to adults, R. at 6, the pH of 

the mixture could create such a threat. Heavy metals can bioaccumulate in the food chain due to 

low soil pH, causing health risks such as lead poisoning in children and cancers in adults. See 

McElmurray, 535 F. Supp. 2d at 1329; Friends of the Earth, Inc. v. Gaston Copper Recycling 
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Corp., 204 F.3d 149, 157 (4th Cir. 2000). Thus, the lower soil pH threatens children and adults 

who may consume local fish, foul, and game, or possibly drink the milk from cows that feed on 

the Bermuda grass. These factors create a “reasonable medical concern for public health” that 

warrants relief. Mallinckrodt, 471 F. 3d at 282.  

Ultimately, Farm has stored solid waste in lagoons, transported it in tanks, and deposited 

it onto fields. This waste upsets the pH balance of the soil, prevents plants from taking up 

nutrients, and creates excess pollutant runoff. These effects threaten to increase already elevated 

levels of nitrates in the municipal water supply, an especially severe health risk to infants and a 

growing concern for adults who might consume increasingly contaminated water over long 

periods of time. Already, Farmville has seen nitrate levels that are toxic to infants. Continued 

leaching of nutrients, migration of acidic particles, and excessive runoff only add to this threat. 

Thus, Farm’s land application of the mixture may present an imminent and substantial 

endangerment to health. 

CONCLUSION 

This Court should reverse the district court’s ruling on each issue. In sum, the public has 

a right to access the Queechunk Canal, so no trespass occurred. Even so, the Fourth Amendment 

exclusionary rule is an ineffectual sanction in this environmental enforcement action. Farm 

violated the CWA by discharging pollutants into surface waters without a permit. Farm also 

violated the Resource Conservation and Recovery Act through its open dumping of solid waste 

and in contributing to an imminent and substantial endangerment to health. Riverwatcher asks 

the Court to hold Farm liable on these claims as matters of law.  
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SUPPLEMENTAL VIEWS
SUPPLEMENTAL VIEWS or SENATORS J. CALEB BOGOS, JOHN SHERMAN

COOPER. HOWARD H. BAKER, ROBERT DOLE. AND JAKES L. BUCKLEY y

SUPPLEMENTAL VIEWS
The Federal Water Pollution Control Act Amendments of 1971

represent a major step forward in the effort to enhance our environ-
ment and control pollution. We believe it is one of the most significant
pieces of legislation that will be considered by the 92d Congress.

W« endorse: and support most of the concepts and programs within
the legislation, and urge their support in the Senate.

However, there is one aspect of the legislation that we believe is un-
necessary. This concerns the authority under which the Administrator
of the Environmental "Protection Agency could enter into contracts
and other obligations under Section 207 for the financing of municipal
waste treatment facilities. Such contract obligation authority would
enable the Administrator in luge measure to skirt the appropriations
process in assisting municipalities for the construction of waste treat-
ment facilities.

The sums authorized'in Section 207 are necessary and appropriate,
but we do not believe that a contract authority provision is essential
to accelerate the water pollution control program. Rather, because of
potential technological breakthroughs, we believe it would be wise for
the Congress, through-the appropriations process, to make an annual
examination of the justification for funds to be spent for waste treat-
ment grants.

"We fully agree that the water pollution control program holds a
very high priority in any list of national goals. But we believe that
contract authority is a too restrictive fiscal tool, as it removes the
flexibility the Congress and the President should have to re-examine
spending levels annually.

The Congress, in appropriations bills for the current fiscal year as
well as the two preceding fiscal years, has clearly demonstrated its
support for the national water cleanup effort. As a result, we believe
that a contract authority provision in no way is necessary to assure
financial support for this important aspect of the legislation. Rather,
it may actually prove to be detrimental by removing the program one
step from the appropriations process.

J. CALEB Boom
JOHN SHERMAN COOPER.
HOWARD H. BAKER, J*.
ROBERT DOLE.
JAKES L. BUCKLEY.

149,9;
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SUITLKMRXTAL VIEWS OF SKXATOR BOB DOLK
Tlic bill reported by the committr • adopts- many of the proposals

offered by the President in his February 10, 1071, environmental mes-
sage and has been developed through a long .process of consultation
and discussion tetween the committee and-the administration.

A major new thrust of this bill is in the field of agricultural pollu-
tion, and as a Senator from an agricultural State and a member of
the Senate Agriculture Com:iiittec. this matter is of great interest to
me and my State.

The bill would amend the Federal Water Pollution Control Act to
place responsibility on the States for instituting and expanding the
control of water pollution relatt 4 to agriculture. To assist the States
in this effort, the Environmental Protection Agency, working closely
with the Department of Agriculture, is directed by the bill to provide
technical expertise and iii some cases financial assistance for combat-
ting this serious, yet extremely complex, form of pollution. A total
of $10 million is provided for agricultural research.

This bill recognizes that the U:S- Department of Agriculture and
the agricultural community in general have made great strides in im-
proving the quality of the environment; therefore, the bill' does not
attempt to parallel or duplicate the contributions already made but
seeks to incor|)bratc them into the framework of the act.

The committee report discusses the operative provisions of the bill
in considerable detail and describes some of-the problems associated
with agricultural pollution: Since this is a new area for pollution
control legislation, I would like to discuss some of the more important
aspects of this.area which lie within the scope of the bill's operations.

Agricultural pollution control is concerned primarily with the
following:

Sedimentation
Animal wastes
Fertilizers
Pesticides, Fungicides and Herbicides
Forest and crop residues
Agricultural processing wastes
Inorganic salts and minerals

The management and control of these factors are essential to the
maintenance of environmental quality while providing food and fiber
products in abundant quantity. At the out^t, I believe it is important
to recognize that we are undertaking the first step in establishing an
•overair.watcr pollution control system. Before solutions can be effected,
we must, first, identify aiid define the problems which face us, and
second; we must then take into account the available means of con-
trol and the costs of each type of control.

J believe discussion of three specific,problem areas—jxisticides, ani-
mal wastes and fertilizers—will be helpful in understanding the com-
plexity of the agricultural problem and at. the.sarne time'indicate the
need for coordinatedcontrol programs.

Afost of the problems'of agricultural pollution deal with non-point
sources. Very, simply^ a non-point source of pollution is one that dot*

confine if# polluting discharge to one fairly s;iecihc outlet, such
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as a sewer pipe, a drainage ditch or a conduit; thus, a feedlpt would
be considered to be a non-point source as would pesticides and
fertilizers.

PESTICIDES, HERBICIDES AND FUNGICIDES

Pesticides provide substantial benefits to mankind by protecting
plants and animals from pest losses; It has been estimated that without
pesticides, food'production would be reduced by 40 to 50 percent, with
substantial accompanying reductions in quality also.

Approximately 50,000 species of fungi cause more than 1,500 plant
diseases; of about 30,000 species of weeds 1,800 cause serious economic
losses each year; and nearly 1,500 varieties of nematodes cause sig-
nificant damage. In addition, there are more than 10,000 species of
injects capable of causing large losses in food, feed and fiber produc-
tion; A number of agricultural chemicals are used to control these
problems, and their ecological impact must be taken into account in
the formulation of agricultural production programs.

The chief hazard of pesticide use lies in the long-lasting properties
possessed by many of them. Some, such as DDT, retain their potency
for virtually unlimited .periods after application, their residues are
introduced into the complicated food chains at work in nature, and,
ultimately, they become concentrated at levels which are hazardous
to both animal and human life.

Pesticide residues are of concern in three ways. First, residues be-
come attached to soil particles and may reach water through runoff
and erosion. Second, some crops pick up and accumulate excess restr
dues when irrigated with water contaminated through runoff erosion.

Third pesticide residues in water are picked up at low levels by
certain marine organisms which result in relatively high concentra-
tions being reached in organisms at the ton of the food chain.

The use of pesticides and other agricultural chemicals will un-
doubtedly retain a high level of importance in agriculture for the
foreseeable future. In the meantime efforts at both State and Federal
levels are paying off in securing the registration and. adherence to
recommended usages. Increased research is underway-to develop alter-
native means of :pest, weed and fungal control. Experiments are un-
derway to develop integrated programs in which cultural, mechanical,
chemical and biological methods are combined to achieve the greatest
degree of control at the least expense to the environment.

Every possible effort must be made to see that in achiev; * control
appropriate chemicals are applied at carefully controlled minimum
rates. Off-target applications must be reduced, and soil and, water
conservation measures must be utilized to prevent movement of chemi-
cals through runoff and erosion;

The ideal solution to the problem of pesticide residues would be to
employ only pesticides which degrade after application and leave no
.toxic or hazardous after-products. The difficulty in this solution, how-
ever, appears to be that the available alternative chemicals which are
non-persistent are extremely toxic to human 'ife in the forms in which
they are effective in pest control.

Immediate dangers to human life are poKd by these extremely toxic
chemicals, such as parathion which has been recommended as a substi-
tute for DDT. These substances, commonly referred1 to as "hot" chem-
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icals, are recommended for use because they do attack the pests against
which persistent chemicals have proven effective, but they do not per-
sist I« ihe i r toxic state for long periods after application. Shortly after
application, these chemicals start to disintegrate and are soon absorbed
by natural processes leaving no residual accumulation to endanger
wildlife or man. The difficulty in their use arises out of their high
original toxicity. These chemicals cause most of the deaths from pesti-
cides in'the Nation. Afcre exposure to dust from a parathion sack has
resulted in the death of children, and farmers, justifiably, are fearful
to use these "hot" chemicals.

ANIMAL WASTES

Animal and poultry waste, until recent years, has not;been consid-
ered a major pollutant. Until-the past ten"or fiftee-n years few prob-
lems existed, because animals were relatively wide-spread on pasture
and nuigeland and their manifre was deposited on the ground to be
naturally recycled through, the soil and pi ant cover. Even housed live-
stock and poultry were supplied with bedding or litter to absorb mois-
ture from manure and facilitate handling in solid form through
spreading back on the land;

The picture has changed dramatically, however, as development of
intensive livestock and poultry production on feedlots and in modern
buildings has created massive concentrations of-manure in small areas.
The recycling capacity of the soil and plant cover has been surpassed.
In these modern facilities the use of bedding and Jitter has been greatly
reduced; consequently, the manure wliich is produced remains essen-
tially in the liquid s(ate and is much more difficult to handle without
odor and pollution problems. Precipitation runoff from these areas
picks up high concentrations of pollutants which Deduce oxygen levels
:in receiving streams and lakes and accelerate the ciitrophication
process.

The present situation and the outlook <for future developments in
livestock and poultry production show that waste management.-systems
are required to prevent wastes generated in concentrated production
areas from causing serious harm to surface and ground waters. Some
115 million dairy and btef cattle, 20 million sheep and lambs, 67 million
hogs and pigs and over 900 million poultry, turkeys and broilers pro-
duce-an estimated 1.6 to 1;8 billion to.ns'cf manure each: year. This
quantity is more than 12 times the amount produced .by the human pop-
ulation. Fortunately, only a small portion of this manure is produced
under concentrated conditions hav ing a lii/rh potential for pollution.
Estimates vary, but a reasonable assumption would be Hint no more
than 20 percent of total manure production poses ii threat to our water
resources. Of this 20 percent, of course, only a- small fraction of (he pol-
lutants it contains will actually reach ground or surface- waters through
leaching or surface runoff. However, with increasing concentration of
livestock and poultry production in modern facilities the pollution
problem will become inorcserious.

The situation is not one iii which solutions appwu to be of doubtful
value or impossible to accomplish. At the present t ime wastv manage-
ment systems an hung installed by .ihiin.il ami poultry p/oducers u i t h
technical assistance fronrtlic<C:S, Department of Agriculture and the
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States. These systems are proving to be effective in preventing pollut-
ants from reaching surface and groundwaters. Systems arc also being
developed to recycle wastes through the land and its plant cover. Re-
search is being carried out to improve waste management systems.
Hearings held by the Air and Water Pollution Subcommittee in
Kansas City this year disclosed the fact that those States,, such as
Kansas, which have large numbers of feedlots are in the forefront of
efforts to develop new techniques for waste management. Information
and instruction programs are being conducted to notify producers of
animal waste problems.

FERTILIZERS

When virgin soils were first cultivated in America, they were rich
in organic matter and plant nutrients, and provided far more nitrogen
and phosphorus than crops could use. In those early days losses to
ground and surface waters, as well as to the atmosphere, were very
high. As a result of cultivation over the years, these natural supplies
have been gradually and greatly diminished, and with this diminution
in natural nutrients came a corresponding and accelerated use of fer-
tilizers. By 1969, the annual application of almost 7 million tons of
nitrogen fertilizer was insufficient to replace the yearly drop in the
soils capacity to supply this vital element in plant growth. Today,
still greater amounts of all kinds of fpstilizws are being applied.

This large-scale use of commercial fertilizer with high nitrogen and
phosphorous content comes at a time of increasing public concern about
eutrophication of lakes-and streams and the presence of nutrients in
ground water.

As the committee bill recognizes,,much remains to be learned about
eutrophication. In the meantime, control of nitrogen and phosphorous
in surface waters'is receiving wide attention as a means of limiting
growth of algae and aquatic plants. It is known that nitrogen and
phosphorous are essential nutrients for the growth of algae and aqua-
tic plants, and that they do not usually occur naturally in concentra-
tions which affect water quality. In addition, it is well established that
nitrogen, when converted to nitrates, readily leaches to ground water,
an important fact, because concentration of nitrate in excess of
45 mg/I. in drinking water is.considered hazardous. Other elements
such as potassium, calcium and magnesium areialso necessary for such
growth but arc usually present in nature in abundant supply and pre-
sent no great difficulty without the additional presence of nitrates and
phosphorous.

Phosphorous in fertilizer is immediately tied up by clay particles
in the soil upon application, so its primary route to becoming a problem
is through soil erosion by flowing water. Thus, .vith proper fertilizer
application and good land management phosphorous cannot be con-
sideredasignificant problem in theuseof fertilizers. .

The best solution to problems arising from usc.of commercial fer-
tilizers is sound management of their use;; and in this regard it should
,be remembered that cost-benefit relationships will always work to min-
imize the application of any agricultural chemicals. Fertilizer should
be applied to crops only in necessary minimum effective amounts and
at times when crojwcan utili/e \L Good land iimniigeinenl, through use
of conservation practices to prevent soil erosion and reduce surface
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runoff from cultivated or fertilized areas, is the most practical ap-
proach to minimizing fertilizer problems.

CONCLUSION
It is my belief that the bill establishes an effective framework to

provide for the application of the expertise developed by U.S.D.A.
and others in a program which will remedy the adverse impact of agri-
cultural activities on water pollution. It will do this by placing primary
responsibility in the States, while still providing integrated programs
to achieve water pollution control from all sources. Only in this man-
ner will the quality of the Nation's water resources be insured and
Maintained.

SUPPLEMENTAL VIEWS OF SEN. JAMES L. BUCKLEY
The Federal Water Pollution Control Act Amendments of 1971

is landmark legislation in our national effort to achieve a quality en-
vironment. Moreover, it seems destined to be controversial because
it may attempt to achieve too much on the basis of too little informa-
tion ; because it will increase the federal financial contribution to waste
treatment plants to so high a percentage that the.net effect may be a
lower total national investment in -such plants while placing an un-
necessary new strain on an increasingly inflated federal budget; be-
cause despite the pious references to the primacy of the state role in
water quality efforts, it may well threaten in too many instances to
reduce the role of the states and local governments to that of "errand
boy", so that the bill may, in fact, encourage states to withdraw from
the national effort.

Lest my remarks be interpreted in too negative a vein, I want to
make it clear that my complaint is that this constructive bill might
have been better; that some of the ideal objectives to which it has given
legislative shape might give rise to such unattainable expectations on
the one hand, and to such unwarranted concerns on the other, that in
the longer run, the bill may set back the cause of water quality and
unnecessarily .discredit the environmental movement. And finally, I
am concerned that the concentration of scarce resources in attempting
to achieve a .perhaps impossible degree of performance in just one
area of environmental concern may divert or postpone public and
private investment in other areas where far more tangible, far more
essential near-term results could be achieved.

In these remarks I will address myself to three principal areas. The
first has to do-with the naming of a specific target date (1985) for
the achievement of the national goal of no-discharge; the second has
to do with the size of the federal contribution; and the third with the
responsibility relegated to the states:

ALLOCATION1 OK KK0ODKCK8

Although it is technically true that no single provision jn the bill
specifically mandates the application of a "no-discharge" standard by
11*85 or by any ether date, it appears clear to me Lite bill will operate
in such u way us to make it increasingly difficult for the Adrninistra-
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tor or any State official charged with regulatory responsibilities under
the Act to impose a standard less stringent than "no-discharge", par-
ticularly with respect to the "phase" ending on January 1,11)81 (sec-
tion 301 (b) (2) (A)).

I have no quarrel with the "no-discharge" standard as a statement
of the ideal towards which we should focus our efforts. On the con-
trary, I would welcome as eagerly as any other American the quality
of water that would result form the elimination of the discharge of
all pollutants, intelligently defined.

However, we cannot Jose sight of the fact that there is, somewhere,
air outside limit to what the public—as taxpayers and consumers—
will-be willing to invest over any given period in the improvement of
the environment. The commitment of resources to one sphere of ac-
tivity means that those resources are no longer available for other
competing needs where a given investment can, on balance, do more
to move us towards achievement of all of our environmental goals.

I have little, if any, idea of the investment—in terms of the total
resources available to,us—that will be required to achieve the goals
set forth in this legislation. But I do suspect that no one else 'Iocs
.either; and that the attempt to reach an incremental degree of perfec-
tion beyond that required for a steady, dramatic improvement in
water quality may dry up funds which could far better be utilized to
achieve significant breakthroughs in other areas affecting the environ-
ment.

The bill is by no means devoid of provisions that address themselves
to the kind of potential misallocation of resources that I have sug-
gested. AVith the justifiable exception ofthe provisions of section 307,
which would impose controls on toxic pollutants in harmful amounts,
the imposition of any effluent standard (including "no-discharge")
pursuant to the Act would be subject to some sort of economic test.
The Committee devoted considerable time to the search for a way to
balance the costs of control against the benefits achieved. Sections
302(b) and 305 (b) (1) (D) are examples of the Committee's efforts to
strike a balance. But these provisions themselves vest an awesome re-
sponsibility in the Administrator, Tens of thousands of individual
effluent standards will be imposed pursuant to this Act, each of which
will have to be tailor-made. Compliance with each of these standards
will require the investm-nt of nonproductive capital resources, whether
the source of discharge be publicly or privately owned. In each in-
stance, the Administrator or his designee will be called upon to. make
often complex economic determinations of the kind that are tradi-
tionally resolved in resj>onse to the imperatives of a system of markets
and prices. National water quality standards must in fact be met, if
we are to achieve our necessary goals. But to expect what may prove
to lx> an inordinately theoretical standard of omniscience on the part
of the Administrator, given pur near-term technological capabilities,
may unnecessarily restrict his-ability to apply the rule of Common
Sense in.the achievement of effective progress.

The bill adopts the rather curious approach of.establishing the "no-
discharge" standard by 1985 a« "national policy" (section 101 (a) (1))
and then providing procedures whereby the Congress will be given
the opportunity, somewhere in the mid-1970'8, to decide whether «uch
a policy is achievable or, in fact, desirable (section 305). I wholeheart-
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edly support the idea that the Congress should continually review the
prepress of the program and make, judgments as to its future course.
But I confess to a concern that; the opportunity to make the "mid-
course correction" envisioned by section 305 may come too late to
achieve its intended purpose, i.e., Congressional revaluation of the
1985 "no-discharge" policy.

For example, section 301 (b;) (2) (A) would require the application
of the "no-discharge'* standard by 1981'1o existing sources unless the
owner of the'source is able to j>ersuade the Administrator that "no-
discharge" is not "reasonable". It seems likely to me that, in light of
the lead time required, dischargers will need to know not later than
1976 what will be expected-o* them by the 1981 deadline. And yet, it
is in 1976 or 1977 that the Congress will be making its section 305
review of tne "no-discharge policy". I anticipate confusion.

The wisdom to propose an answer to this dilemma is not at my
command. While I acknowledge that the bill does not enforce a "no-
discharge" standard by 1985 I continue to believe that the bill would
be improved, by deletion of the date itself. It holds out a promise to
the American people that is, I fear, however desireable, unrealistic.
And barring some welcome breakthrough in control technology,
should the 1985 "goal" operate as an enforceable standard, I reluc-
tantly conclude that the cost of implementing it—in terms of the total
resources available to us—is likely to prove unacceptable, if not pro-
hibitive. But worst of all, it may (a) breed an antienvironmehtalist
backlash which will set us back years in our struggle to save the en-
vironment, and (b) divert the large sums required to achieve, in the
end, breakthroughs in such other urgent matters as developing pollu-
tion-free means of generating electricity.

TEDEHAL SHAKE

In the matter of the size of the federal contribution to the construc-
tion of waste treatment facilities. I cannot agree with the majority's
view that it should be increased from a maximum of 55.%, as provided
in the current program, to a maximum of 70%. I am n6t at all per-
suaded that an accelerated investment in waste treatment works will
be stimulated by increasing the federal share. Such an increase may, in
fact, reduce the number of plants on^ which construction could, begin
during the next five years. Under present legislation, enacted in 1966,
the size of the federal share is increased from 30% to 55%,of the cost
of ah approved water treatment facility if the state undertakes to
contribute 25% and if certain other requirements are met.

Although, as of September 1,1971, thirteen.states had still declined
to qualify for additional federal contributions under the existing law,
testimony before the Committee made it amply clear that the "heel
dragging!' had little, if anything, to do with the j>era;ntage of the
federal share. The one major complaint v.js that the Federal contri-
butions promised in early fegislation we.re not sufficiently dependable.
There is little reason to believe, therefore, that raising the federal ante
will be very significantly more effective in causing the remaining states
to make the grants contemplated in fhe proposed bill. Furthermore,
those 38'Vtates (including the District/ of Columbia) which already
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agree to pay 25% of the costs account for %% of the total estimated*
construction needs for fiscal years 1972, 1973 and 1974. Hence, in-thc
overwhelming number of projects which might be built, the act of in-
creasing the federal share will merely substitute federal dollars for
state dollars. Since this bill encourages the states to contribute only
10% of the cost of construction to qualify for a 70% federal grant,
there is little reason to expect these 38 states to maintain the 25% to
30% contribution which they presently make.

Furthermore, the increase in the federal share may well be to make
it politically impossible for a State or community to move faster than
the. federal contribution will allow.

Given, for example, that the total amount of federal funds available
in a single fiscal year is $2 billion, a 55% federal share would generate
$3.03 billion worth of construction. .whereas a 70% federal share wouid
generate $2.80 billion worth, a differencs of about $370 million in total
construction which would be initiated in that j-ear. By way of com-
parison, $370 million is the equivalent of the total estimated construc-
tion needs for as many as 20 states for fiscal year 1972; or, to be fair,
as few as one state (e.g., Illinois) which has particularly burdensome
water pollution abatement requirements.

There is ample testimony that delays in the constn-cr ion or moderni-
zation of- sewage treatment facilities under existing legislation are not
so much attributable (if at all) to the size of the basic federal cor^ri-
bufion as to other factors such a^ a community's own conception of its
priorities, an unwillingness to go to the voters for an authorization of
new debt issues, or, in some instances, a technical impediment imposed
by statute (e.g., debr or interest ceilings) and, perhaps most im-
portantly, the unavailability of federal funds. There are also, of course,
those communities which simply do not have the credit rating re-
quired to enable them to borrow the necessary funds at a reasonable
price. To some degree, the Administration's proposed Environmental
Financing Authority will alleviate this difficulty. IT wever, I cannot
agree that the most efficacious and fiscally prudent means of dealing
with these relatively limited number of situations is to increase the
federal share and thereby restrict the number of plants on which con-
struction c'nild be initiated in a given fiscal year.

An additional observation one might make in this regard is that 'a
periodic lipping of th<> federal ante .vill have the counter-productive
effect of inducing som • communities to delay the planning and con-
struction of modern se.vage treatment facilities in the expectation of
a better deal in a later year.. If 70% this year is good. 00% in a few
more years is better. Ami tins expectation would not seem unreason-
able, given legislation which basin fact been introduced.

I. readily Acknowledge the need for a strong, residual federal pres-
ence behind environmental quality prugrams. The problems of the
environment, as a rule, respect, no jx>litic:il boundaries, and are. there-
fore national. Where state and local governments, for whatever rea-
son. are unwi l l ing to act or unable <o act, the federal government has
a necessary obligation to intervene. Hut this bill, in mj judgment, pre-
supposes and anticipates inadequate state action.

•Tbwi1 it<tlmiit<1K, "IIMK! inHtfHftnuito." wnp mnAf by ttit KnvlrminienlJil f'rntM*-
(Ion Agency UK u{ Dfcemtirr 1070, «,riri were l*iw<l on the fttimdnrjK In fffect In the Htatw
•t that time,
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My concern is not theoretical or doctrinaire. The active participa-
tion by state and local governments in this program, and a mood of
cooperation and interdependence between those units of government
and EPA. are essential to the success of the program. The federal
government cannot jwssibly, as I see it, administer this program with-
out the active cooperation of the states. And I question whether com-
petent state officials will approach their responsibilities with dedica-
tion and enthusiasm, if their every act is subject either to prior ap-
proval or subsequent review by the Administrator.

STATE ROLE

From the outset of the Committee's deliberations. I have been, and
remain, concerned that the detailed requirements of this Act will work
to erode the initiative and flexibility of the States in exercising "their
primary responsibility arid rights ... to prevent and eliminate water
pollution." Notwithstanding that it is the policy of the Congress to
recognize, preserve, and protect that responsibility (section 10L(b)),
the overall effect of this bill is to mandate to the federal Adminis-
trator what I believe to be excessively broad and detailed responsibil-
ity over the most minute aspects of the State's programs. Section 106,
for example, which grants federal funds and imposes conditions upon
the States for the award of these funds, provides the Administrator
with the authority (in subsection ( j)) that,,"notwithstanding the fac^
that a State is in compliance with the requirements of subsections
(g) and (h) of this section to reduce, after notice and opportunity
for hearing, the grant payable to such State'in such fiscal jear if he
determines, based on criteria established in regulations .promulgated
by him, that the water pollution control program of such ,State is
inadequate in whole or in part." Given the natural history^of bureauc-
racies, such a provision could, at best, prove mischievous.

In addition to the dir-x;tion that the Administrator must stipulate
the elements which a state program must include, he is required to
judge the acceptability of the system of charges which each and every
applicant will impose upon all users of waste treatment services as
a condition of receiving a grant; he must determine the capability
of 50 States to qualify for delegation of authority for a waste dis-
charge permit system ;"he must approve waste treatment management
plans for each State <ind each regional agency created -within each
State; and he must, once he has disposed of all these duties, continue
to be responsible, as the ultimate-enforcer, for the maintenance of
every last, provision imposed upon him and unon the States by this
Act, whether or not these minutiae actually affect, the achievement of
water quality standards.

In closing, I would like to say something rather personal. I am the
only member of the Committee on Public Works who has not had
previous legislative experience. I have had rather definite points of
view on a number of provisions which at one time or another have
appeared in the drafts of the legislation which is now before the
Senate. But I know of-no situation in private life where a newcomer
would have been accorded greater consideration, or where differences
of opinion would have l>een given a fairer hearing than that which.
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was characteristic of both the Committee on Public Works and its
Subcommittee on Air and Water Pollution. I feel particularly fortu-
nate to be a member of both and to have been able to work with the
two chairmen and the committee Ttaff, who have made so great an
effort to accommodate differences of approach to common objectives.

JAMES L. BUCKLEY.
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Revised National Pollutant Discharge 
Elimination System Permit Regulation 
and Effluent Limitations Guidelines for 
Concentrated Animal Feeding 
Operations in Response to the 
Waterkeeper Decision 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 

SUMMARY: Under the Federal Water 
Pollution Control Act (Clean Water Act 
or CWA), EPA is revising the National 
Pollutant Discharge Elimination System 
(NPDES) permitting requirements and 
Effluent Limitations Guidelines and 
Standards (ELGs) for concentrated 
animal feeding operations (CAFOs) in 
response to the order issued by the U.S. 
Court of Appeals for the Second Circuit 
in Waterkeeper Alliance et al. v. EPA, 
399 F.3d 486 (2d Cir. 2005). This final 
rule responds to the court order while 
furthering the statutory goal of restoring 
and maintaining the nation’s water 
quality by ensuring that CAFOs 
properly manage manure generated by 
their operations. 

This final rule revises several aspects 
of EPA’s current regulations governing 
discharges from CAFOs. EPA is 
modifying the requirement to apply for 
a permit by specifying that an owner or 
operator of a CAFO that discharges or 
proposes to discharge must apply for an 
NPDES permit. The final rule also 
includes an option for an unpermitted 
CAFO to certify to the permitting 
authority that the CAFO does not 
discharge or propose to discharge. In 
addition, EPA is clarifying how the 
agricultural stormwater discharge 
exemption criteria are interpreted for 
unpermitted Large CAFOs. EPA is also 
requiring CAFOs seeking permit 
coverage to submit their nutrient 
management plans (NMPs) with their 
applications for individual permits or 
notices of intent to be authorized under 
general permits. Permitting authorities 
are required to review the NMPs and 
provide the public with an opportunity 
for meaningful public review and 
comment. Permitting authorities are also 
required to incorporate terms of NMPs 
as NPDES permit conditions. 
Additionally, this action removes the 
provision that allowed CAFOs to use a 
100-year, 24-hour containment structure 

to fulfill the no discharge requirement 
for new source swine, poultry, and veal 
calf operations. Instead, this action 
authorizes permit writers, upon request 
by swine, poultry, and veal calf CAFOs 
that are new sources, to establish best 
management practice no discharge 
effluent limitations when the facility 
demonstrates that it has designed an 
open containment system that will 
comply with the no discharge 
requirements. 

This final rule also responds to the 
court’s remand orders regarding water 
quality-based effluent limitations 
(WQBELs) and pathogens. EPA is 
clarifying that WQBELs may be required 
in permits with respect to production 
area discharges and discharges from 
land application areas that are not 
exempt as agricultural stormwater. 
Finally, EPA is making the finding that 
the best conventional technology (BCT) 
limitations established in 2003 also 
apply to fecal coliform. 
DATES: These final regulations are 
effective December 22, 2008. For 
judicial review purposes, this final rule 
is promulgated as of 1 p.m. Eastern 
Daylight Time, on December 4, 2008, as 
provided in 40 CFR 23.2. 
ADDRESSES: The record for this 
rulemaking is available for inspection 
and copying at the Water Docket, 
located at the EPA Docket Center (EPA/ 
DC), EPA West 1301 Constitution Ave., 
NW., Washington, DC 20004. The record 
is also available via EPA Dockets at 
http://www.regulations.gov under 
docket number OW–2005–0037. The 
rule and key supporting documents are 
also available electronically on the 
Internet at http://www.epa.gov/npdes/ 
caforule. 
FOR FURTHER INFORMATION CONTACT: For 
additional information contact Rebecca 
Roose, Water Permits Division, Office of 
Wastewater Management (4203M), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460, telephone number: (202) 
564–0758, e-mail address: 
roose.rebecca@epa.gov. For additional 
information specific to New Source 
Performance Standards and BCT 
Limitations contact Paul Shriner, 
Engineering and Analysis Division, 
Office of Science and Technology 
(4303T), Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460, telephone 
number: (202) 566–1076, e-mail address: 
shriner.paul@epa.gov. 
SUPPLEMENTARY INFORMATION:  
I. General Information 

A. Does This Action Apply to Me? 

B. How Can I Get Copies of This Document 
and Other Related Information? 

C. Under What Legal Authority Is this 
Final Rule Issued? 

D. What Is the Comment Response 
Document? 

II. Background 
A. The Clean Water Act 
B. History of Actions To Address CAFOs 

Under the NPDES Permitting Program 
C. Ruling by the U.S. Court of Appeals for 

the Second Circuit 
D. What Requirements Still Apply to 

CAFOs? 
E. EPA’s Response to the Waterkeeper 

Decision 
III. The Final Rule: Revisions to the 2003 

CAFO Rule in Response to Waterkeeper 
A. Duty to Apply for a Permit 
B. Agricultural Stormwater Exemption 
C. Nutrient Management Plans 
D. Compliance Dates 
E. Water Quality-Based Effluent 

Limitations 
F. New Source Performance Standards for 

Subpart D Facilities 
G. BCT Limitations for Fecal Coliform 

IV. Impact Analysis 
A. Environmental Impacts 
B. Administrative Burden Impacts 
C. Response to Public Comment on the 

Proposal 
V. Cross-Media Considerations and 

Pathogens 
A. Cross-Media Approaches 
B. Pathogens and Animal Feeding 

Operations 
VI. Statutory and Executive Order Reviews 

A. Executive Order 12866: Regulatory 
Planning and Review 

B. Paperwork Reduction Act 
C. Regulatory Flexibility Act 
D. Unfunded Mandates Reform Act 
E. Executive Order 13132: Federalism 
F. Executive Order 13175: Consultation 

and Coordination With Indian Tribal 
Governments 

G. Executive Order 13045: Protection of 
Children From Environmental Health 
and Safety Risks 

H. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 

I. National Technology Transfer and 
Advancement Act 

J. Congressional Review Act 

I. General Information 

A. Does This Action Apply to Me? 

This action applies to concentrated 
animal feeding operations (CAFOs) as 
specified in section 502(14) of the Clean 
Water Act (CWA), 33 U.S.C. 1362(14) 
and defined in the NPDES regulations at 
40 CFR 122.23. Table 1.1 provides a list 
of standard industrial codes for 
operations potentially regulated under 
this revised rule. The rule also applies 
to States and Tribes with authorized 
NPDES Programs. 
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1 The Clean Water Act regulates the conduct of 
persons, which includes the owners and operators 
of CAFOs, rather than the facilities or their 
discharges. To improve readability in this preamble, 
reference is made to ‘‘CAFOs’’ as well as ‘‘owners’’ 
and ‘‘operators’’ of CAFOs. No change in meaning 
is intended. 

TABLE 1.1—OPERATIONS POTENTIALLY REGULATED BY THIS RULE 

Category Examples of regulated entities 
North American 
Industry Classi-
fication System 

(NAICS) 

Standard Indus-
trial Classification 

(SIC) 

Industry .................. Operators of animal production operations that meet the definition of a CAFO: 
Beef cattle feedlots (including veal calves) ......................................................... 112112 0211 
Beef cattle ranching and farming ......................................................................... 112111 0212 
Hogs ..................................................................................................................... 11221 0213 
Sheep and Goats ................................................................................................. 11241, 11242 0214 
General livestock except dairy and poultry .......................................................... 11299 0219 
Dairy farms ........................................................................................................... 11212 0241 
Broilers, fryers, and roaster chickens .................................................................. 11232 0251 
Chicken eggs ....................................................................................................... 11231 0252 
Turkey and turkey eggs ....................................................................................... 11233 0253 
Poultry hatcheries ................................................................................................ 11234 0254 
Poultry and eggs .................................................................................................. 11239 0259 
Ducks ................................................................................................................... 11239 0259 
Horses and other equines .................................................................................... 11292 0272 

This table is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
regulated by this action. This table lists 
the types of entities that EPA is now 
aware could potentially be regulated by 
this action. Other types of entities not 
listed in the table could also be 
regulated. To determine whether your 
facility is regulated under this 
rulemaking, you should carefully 
examine the applicability criteria in 
§ 122.23. If you have questions 
regarding the applicability of this action 
to a particular entity, consult the person 
listed in the preceding FOR FURTHER 
INFORMATION CONTACT section. 

B. How Can I Get Copies of This 
Document and Other Related 
Information? 

1. Docket. EPA has established an 
official public docket for this action 
under Docket ID No. EPA–HQ–OW– 
2005–0037. The official public docket 
consists of the documents specifically 
referenced in this action, any public 
comments received, and other 
information related to this action. 
Although listed in the index, some 
information is not publicly available, 
e.g., Confidential Business Information 
(CBI) or other information whose 
disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, will be publicly 
available only in hard copy. Publicly 
available docket materials are available 
either electronically in 
www.regulations.gov or in hard copy at 
the Water Docket in the EPA Docket 
Center, EPA West, 1301 Constitution 
Ave., NW., Washington, DC. The Public 
Reading Room is open from 8:30 a.m. to 
4:30 p.m., Monday through Friday, 
excluding legal holidays. The telephone 
number for the Public Reading Room is 

(202) 566–1744, and the telephone 
number for the Water Docket is (202) 
566–2426. 

2. Electronic Access. This Federal 
Register document and key supporting 
documents are also electronically 
available on the Internet at http:// 
www.epa.gov/npdes/agriculture. 

C. Under What Legal Authority Is This 
Final Rule Issued? 

This final rule is issued under the 
authority of sections 101, 301, 304, 306, 
308, 402, and 501 of the CWA. 33 U.S.C. 
1251, 1311, 1314, 1316, 1317, 1318, 
1342, and 1361. 

D. What Is the Comment Response 
Document? 

EPA received a large number of 
comments on the 2006 proposed rule 
(71 FR 37,744–87; June 20, 2006) and 
the 2008 supplemental proposal (73 FR 
12,321–40; March 7, 2008). EPA 
evaluated all of the comments submitted 
and prepared a Comment Response 
Document containing both the 
comments received and the Agency’s 
responses to those comments. The 
Comment Response Document 
complements and supplements this 
preamble by providing more detailed 
explanations of EPA’s final action. The 
Comment Response Document is 
available in the Docket. 

II. Background 

A. The Clean Water Act 
Congress enacted the Federal Water 

Pollution Control Act (1972), also 
known as the Clean Water Act (CWA), 
to ‘‘restore and maintain the chemical, 
physical, and biological integrity of the 
nation’s waters’’ (CWA section 101(a)). 
Among the core provisions, the CWA 
establishes the NPDES permit program 
to authorize and regulate the discharge 

of pollutants from point sources to 
waters of the U.S. (CWA section 402). 
Section 502(14) of the CWA specifically 
includes CAFOs in the definition of the 
term ‘‘point source.’’ Section 502(12) 
defines the term ‘‘discharge of a 
pollutant’’ to mean ‘‘any addition of any 
pollutant to navigable waters from any 
point source’’ (emphasis added). EPA 
has issued comprehensive regulations 
that implement the NPDES program at 
40 CFR part 122. The Act also provides 
for the development of technology- 
based and water quality-based effluent 
limitations that are imposed through 
NPDES permits to control the discharge 
of pollutants from point sources. CWA 
sections 301(a) and (b). 

B. History of Actions To Address CAFOs 
Under the NPDES Permitting Program 

EPA began regulating discharges of 
wastewater and manure from CAFOs in 
the 1970s. EPA initially issued national 
effluent limitations guidelines and 
standards for feedlots on February 14, 
1974 (39 FR 5704), and NPDES CAFO 
regulations on March 18, 1976 (41 FR 
11,458). 

In February 2003, EPA issued 
revisions to these regulations that 
focused on the 5% of the nation’s 
animal feeding operations (AFOs) that 
presented the highest risk of impairing 
water quality and public health (68 FR 
7176–7274; February 12, 2003) (‘‘the 
2003 CAFO rule’’). The 2003 CAFO rule 
required the owners or operators of all 
CAFOs1 to seek coverage under an 
NPDES permit, unless they 
demonstrated no potential to discharge. 
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A number of CAFO industry 
organizations (American Farm Bureau 
Federation, National Pork Producers 
Council, National Chicken Council, and 
National Turkey Federation (NTF), 
although NTF later withdrew its 
petition) and several environmental 
groups (Waterkeeper Alliance, Natural 
Resources Defense Council, Sierra Club, 
and American Littoral Society) filed 
petitions for judicial review of certain 
aspects of the 2003 CAFO rule. This 
case was brought before the U.S. Court 
of Appeals for the Second Circuit. On 
February 28, 2005, the court ruled on 
these petitions and upheld most 
provisions of the 2003 rule but vacated 
and remanded others. Waterkeeper 
Alliance, et al. v. EPA, 399 F.3d 486 (2d 
Cir. 2005). The court’s decision is 
described in detail below. 

The revisions to the 2003 CAFO rule 
being published today relate directly to 
the changes required by the court’s 
decision and continue to maintain the 
focus on regulating discharges from the 
universe of high-risk AFOs. 

C. Ruling by the U.S. Court of Appeals 
for the Second Circuit 

The Second Circuit’s decision in 
Waterkeeper upheld certain challenged 
provisions of the 2003 rule and vacated 
or remanded others, as follows. 

1. Issues Upheld by the Court 

This section discusses provisions of 
the 2003 CAFO rule that were 
challenged by either industry or 
environmental petitioners, but were 
upheld by the Waterkeeper Court and 
therefore remain unchanged. EPA is not 
revising any of these provisions and did 
not solicit comment on them. 

(a) Land Application Regulatory 
Framework and Interpretation of 
‘‘Agricultural Stormwater’’ 

The Waterkeeper Court upheld EPA’s 
authority to regulate, through NPDES 
permits, the discharge of manure, litter, 
or process wastewater that a CAFO 
applies to its land application area. The 
court rejected the industry petitioners’ 
claim that land application runoff must 
be channelized before it can be 
considered to be a point source 
discharge subject to permitting. The 
court noted that the CWA expressly 
defines the term ‘‘point source’’ to 
include ‘‘any * * * concentrated 
animal feeding operation * * * from 
which pollutants are or may be 
discharged,’’ and found that the Act 
‘‘not only permits, but demands’’ that 
land application discharges be 
construed as discharges ‘‘from’’ a CAFO. 
399 F.3d at 510. 

The Waterkeeper Court also upheld 
EPA’s determination in the 2003 CAFO 
rule that precipitation-related 
discharges of manure, litter, or process 
wastewater from land application areas 
under the control of a CAFO qualify as 
‘‘agricultural stormwater’’ only where 
the CAFO has applied the manure in 
accordance with nutrient management 
practices that ensure ‘‘appropriate 
agricultural utilization’’ of the manure, 
litter, or process wastewater nutrients. 
EPA’s interpretation of the Act in this 
regard was reasonable, the court found, 
in light of Congressional intent in 
excluding agricultural stormwater from 
the meaning of the term ‘‘point source’’ 
and given the precedent set in an earlier 
Second Circuit case, Concerned Area 
Residents for the Environment v. 
Southview Farm, 34 F.3d 114 (2d Cir. 
1994). 399 F.3d at 508–09. 

(b) Effluent Guidelines 
The court rejected the environmental 

organizations’ claim that EPA, in 
developing best available technology 
effluent limitations guidelines, had 
failed to consider the single best 
performing CAFO and adopt limitations 
that reflected its performance. The court 
found that EPA had collected extensive 
data on the waste management systems 
at CAFOs and had considered 
approximately 11,000 public comments 
on the proposed CAFO rule. The court 
determined that EPA had either adopted 
as the basis for its limitations the best 
performing technology or declined to do 
so for permissible reasons. 399 F.3d at 
513. 

The court upheld EPA’s decision in 
the 2003 rule relating to groundwater 
controls. In the 2003 rule, EPA stated 
that the Agency believed that 
requirements limiting the discharge of 
pollutants to surface water via 
groundwater that has a direct hydrologic 
connection to surface water should be 
addressed on a site-specific basis. The 
Agency also stated that nothing in the 
2003 rule was to be construed to 
expand, diminish, or otherwise affect 
the jurisdiction of the CWA over 
discharges to surface water via 
groundwater that has a direct hydrologic 
connection to surface water. 399 F.3d at 
514–15. 

The court upheld the analytic 
methodologies that EPA used for 
determining whether the technology- 
based permit requirements for CAFOs 
set in the 2003 rule would be 
economically achievable by the industry 
as a whole. 399 F.3d at 515–18. 

2. Issues Vacated by the Court 
The following are the elements of the 

2003 rule that the Waterkeeper Court 

found to be unlawful and therefore 
vacated. 

(a) Duty To Apply 
The CAFO industry organizations 

argued that EPA exceeded its statutory 
authority by requiring all CAFOs to 
either apply for NPDES permits or 
demonstrate that they have no potential 
to discharge. The court agreed with the 
CAFO industry petitioners on this issue 
and therefore vacated the ‘‘duty to 
apply’’ provision of the 2003 CAFO 
rule. 

The court found that the duty to 
apply, based on the potential to 
discharge, was invalid because the CWA 
subjects only actual discharges to 
permitting requirements rather than 
potential discharges. The court 
acknowledged EPA’s policy 
considerations for seeking to impose a 
duty to apply based on the potential to 
discharge but found that the Agency 
lacked statutory authority to do so. 399 
F.3d at 505. 

(b) Nutrient Management Plans (NMPs) 
The court concluded that the 2003 

CAFO rule impermissibly: (1) 
Empowered permitting authorities to 
issue permits without any meaningful 
review of a CAFO’s NMP, (2) failed to 
require that the terms of the nutrient 
management plan be included as 
effluent limitations in the NPDES 
permit, and (3) violated the CWA’s 
public participation requirements. The 
court agreed with the environmental 
petitioners on these three issues. 

The court relied on provisions of the 
Act that authorize point source 
discharges only where NPDES permits 
‘‘ensure that every discharge of 
pollutants will comply with all 
applicable effluent limitations and 
standards,’’ citing CWA sections 
402(a)(1), (a)(2), and (b). Because the 
2003 CAFO rule did not provide for 
permitting authority review of a CAFO’s 
nutrient management plan before the 
permit was issued, the court found that 
the rule did not ensure that each 
CAFO’s discharges comply with these 
CWA provisions. The court also found 
that the terms of the NMP themselves 
are ‘‘effluent limitations’’ as that term is 
defined in the Act and therefore must be 
made part of the permit and be 
enforceable as required under CWA 
sections 301 and 402. The court also 
held that as effluent limitations, those 
terms must be made available for public 
review. 399 F.3d at 499–502. 

3. Issues Remanded by the Court 
The Waterkeeper Court also remanded 

other aspects of the CAFO rule to EPA 
‘‘for further clarification and analysis.’’ 
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(a) Water Quality-Based Effluent Limits 
The court agreed with EPA that 

agricultural stormwater is excluded 
from the meaning of the term ‘‘point 
source’’ and therefore is not subject to 
water quality-based effluent limitations 
in permits. However, the court directed 
EPA to ‘‘clarify the statutory and 
evidentiary basis for failing to 
promulgate water quality-based effluent 
limitations for discharges other than 
agricultural stormwater discharges as 
that term is defined in 40 CFR 
122.23(e),’’ and to ‘‘clarify whether 
States may develop water quality-based 
effluent limitations on their own.’’ 399 
F.3d at 524. 

(b) New Source Performance 
Standards—100-Year Storm Standard 

The 2003 CAFO rule set new source 
performance standards (NSPS) for 
swine, poultry, and veal calf CAFOs at 
no discharge. A CAFO in these 
categories could fulfill this requirement 
by showing that either (1) its production 
area was designed to contain all 
manure, litter, or process wastewater, 
and precipitation from a 100-year, 24- 
hour storm, or (2) it would comply with 
‘‘voluntary superior environmental 
performance standards’’ based on 
innovative technologies, under which a 
discharge from the production area 
would be allowed if it was accompanied 
by an equivalent or greater reduction in 
the quantity of pollutants released to 
other media (e.g., air emissions). The 
court found that EPA had neither 
justified in the record nor provided an 
adequate opportunity for public 
comment for either of these provisions. 
As a result, the court remanded these 
provisions to EPA to clarify, via a 
process that adequately involves the 
public, the statutory and evidentiary 
basis for them. 399 F.3d at 520–21. 

(c) BCT Effluent Guidelines for 
Pathogens 

The court held that the 2003 CAFO 
rule violated the CWA because EPA had 
not made an affirmative finding that the 
BCT-based Effluent Limitations 
Guidelines (ELGs), i.e., the ‘‘best 
conventional technology’’ guidelines for 
conventional pollutants such as fecal 
coliform, do in fact represent BCT for 
pathogens. The court remanded this 
issue to EPA for such a finding. 399 
F.3d at 519. 

D. What Requirements Still Apply to 
CAFOs? 

The Waterkeeper decision either 
upheld or did not address most 
provisions of the 2003 CAFO rule. This 
section describes certain key portions of 
the rule that were not challenged in 

Waterkeeper. These unchallenged 
provisions are addressed in this final 
rule only to provide background 
information and are not in any way 
reopened or affected by this rulemaking. 

The definitions provided in 40 CFR 
122.23(b) of the 2003 CAFO rule remain 
in effect and are unchanged. First, an 
operation must be defined as an animal 
feeding operation (AFO) before it can be 
defined as a concentrated animal 
feeding operation (CAFO). 40 CFR 
122.23. The term ‘‘animal feeding 
operation’’ is defined by EPA regulation 
as a ‘‘lot or facility’’ where animals 
‘‘have been, are or will be stabled or 
confined and fed or maintained for a 
total of 45 days or more in any 12 month 
period and crops, vegetation, forage 
growth, or post harvest residues are not 
sustained in the normal growing season 
over any portion of the lot or facility.’’ 

Whether an AFO is a CAFO depends 
primarily on the number of animals 
confined, which is also unchanged. 
Large CAFOs are AFOs that confine 
more than the threshold number of 
animals detailed in 40 CFR 122.23(b)(4). 
Medium CAFOs confine fewer animals 
than Large CAFOs and also: (1) 
Discharge pollutants into waters of the 
U.S. through a man-made ditch, 
flushing system, or other similar man- 
made device; or (2) discharge pollutants 
into waters of the U.S. which originate 
outside of and pass over, across, or 
through the facility or otherwise come 
into direct contact with the confined 
animals. 40 CFR 122.23(b)(6)(ii). The 
NPDES permitting authority also may, 
on a case-by-case basis, designate any 
medium or small AFO, as a CAFO after 
conducting an on-site inspection and 
finding that the facility ‘‘is a significant 
contributor of pollutants to waters of the 
United States.’’ 40 CFR 122.23(c). The 
permitting authority may not exercise 
its authority to designate a small AFO 
as a CAFO unless pollutants are 
discharged into waters of the U.S. 
through a man-made ditch, flushing 
system, or other similar man-made 
device, or are discharged into waters of 
the U.S. which originate outside of the 
facility and pass over, across, or through 
the facility or otherwise come into 
direct contact with the animals confined 
in the operation. 40 CFR 122.23(c)(3). 

As previously described, the court 
upheld EPA’s definition of ‘‘agricultural 
stormwater discharge’’ in relation to 
discharges from land application areas 
under the control of a CAFO in 40 CFR 
122.23(e). Discharges of manure, litter, 
or process wastewater from land 
application areas under the control of a 
CAFO are discharges from the CAFO 
(i.e., point source discharges) unless 
they are agricultural stormwater 

discharges, which are exempt from 
permit requirements. Section 122.23(e) 
provides that precipitation-related 
discharges of manure, litter, or process 
wastewater from a CAFO’s land 
application areas are agricultural 
stormwater discharges, provided that 
‘‘the manure, litter, or process 
wastewater has been applied in 
accordance with site-specific nutrient 
management practices that ensure 
appropriate agricultural utilization of 
the nutrients in the manure, litter, or 
process wastewater, as specified in 
§ 122.42(e)(1)(vi)–(ix).’’ 

The court ruling also did not affect 
the nutrient management planning 
requirements for permitted CAFOs 
established in the 2003 CAFO rule. All 
CAFOs that apply for permits must 
develop and implement an NMP that 
meets the requirements of 40 CFR 
122.42(e) and, for Large CAFOs subject 
to 40 CFR part 412, subpart C or D, 40 
CFR 412.4. The NMP identifies the 
necessary actions to ensure that runoff 
is eliminated or minimized through 
proper and effective manure, litter, or 
process wastewater management, 
including compliance with the ELGs as 
applicable. Permitted CAFOs must 
comply with all applicable 
recordkeeping and reporting 
requirements, including those specified 
in § 122.42(e). 

The court ruling also did not affect 
the ELG requirements for Large CAFOs, 
with the exception of new source 
performance standards (NSPS) for 
swine, poultry, and veal calf operations. 
ELG requirements ensure the 
appropriate storage of manure, litter, 
and process wastewater and proper land 
application practices. They vary 
depending upon the type of animals 
confined: Subpart A for horses and 
sheep; subpart B for ducks; subpart C for 
dairy cattle, heifers, steers, and bulls; 
and subpart D for swine, poultry, and 
veal calves. 40 CFR part 412. 
Additionally, NSPS for beef and dairy 
operations were not affected by the 
decision and remain unchanged (40 CFR 
412.35). 

Permitted small and medium CAFOs 
are not subject to the ELGs specified in 
part 412. Rather, they must comply with 
technology-based requirements 
developed by the permitting authority 
on a case-by-case basis (i.e., best 
professional judgment (BPJ)), pursuant 
to CWA section 402(a)(1)(B) and as 
defined in 40 CFR 125.3(c)(2) and (d). 

E. EPA’s Response to the Waterkeeper 
Decision 

On June 30, 2006, EPA published a 
proposed rule to revise the Agency’s 
regulations governing discharges from 
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CAFO’s in response to the Waterkeeper 
decision. 71 FR 37,744. In summary, 
EPA proposed to require only owners or 
operators of those CAFOs that discharge 
or propose to discharge to seek 
authorization to discharge under a 
permit. Second, EPA proposed to 
require CAFOs seeking authorization to 
discharge under individual permits to 
submit their NMPs with their permit 
applications or, under general permits, 
with their notices of intent. Permitting 
authorities would be required to review 
the NMP and provide the public with an 
opportunity for meaningful public 
review and comment. Permitting 
authorities would also be required to 
incorporate terms of the NMP as NPDES 
permit requirements. Additionally, EPA 
proposed a process for modifying a 
CAFO’s NPDES permit to incorporate 
changes to the NMP during the permit 
term by designating permit 
modifications in accordance with that 
process to be ‘‘minor modifications of 
permits’’ under 40 CFR 122.63. The 
2006 proposed rule also addressed the 
remand of issues for further clarification 
and analysis. These issues concerned 
clarifications regarding the applicability 
of water quality-based effluent 
limitations (WQBELs) to CAFO 
discharges; NSPS for swine, poultry, 
and veal CAFOs; and BCT effluent 
limitations guidelines for fecal coliform. 

A March 7, 2008, Federal Register 
notice supplemented the 2006 proposed 
rule by proposing additional options 
considered by EPA for inclusion in this 
final rule in response to the Second 
Circuit’s decision in the Waterkeeper 
decision. In that notice, EPA proposed 
a voluntary option for a CAFO to certify 
that the CAFO does not discharge or 
propose to discharge based on an 
objective assessment of the CAFO’s 
design, construction, operation, and 
maintenance. EPA also proposed a 
framework for identifying the terms of 
the NMP and three alternative 
approaches for addressing rates of 
application of manure, litter, and 
process wastewater when identifying 
terms of the NMP to be included in the 
permit. In the 2008 supplemental 
proposal, EPA sought comment only on 
the issues presented in the 2008 
supplemental proposal. 

In addition to the changes made 
through this rulemaking, EPA extended 
certain deadlines in the NPDES 
permitting requirements and ELGs in 
two separate rulemakings in order to 
allow the Agency adequate time to 
complete this rulemaking in response to 
the Waterkeeper decision, in advance of 
those deadlines. The principal purpose 
of these rulemakings was to provide 
additional time for the Agency to 

complete this final rule. Neither of these 
date extension rules addressed any of 
the substantive issues addressed in this 
final rule or promulgated any provisions 
in response to the Waterkeeper decision. 
The first rule revised dates established 
in the 2003 CAFO rule by which 
facilities newly defined as CAFOs were 
required to seek permit coverage and by 
which all CAFOs were required to 
develop and implement nutrient 
management plans. 71 FR 6978–84 
(February 10, 2006). EPA extended the 
date by which operations defined as 
CAFOs as of April 14, 2003, that were 
not defined as CAFOs prior to that date, 
were required to seek NPDES permit 
coverage, from February 13, 2006, to 
July 31, 2007. EPA also amended the 
date by which operations that become 
defined as CAFOs after April 14, 2003, 
due to operational changes that would 
not have made them a CAFO prior to 
April 14, 2003, and that are not new 
sources, were required to seek NPDES 
permit coverage, from April 13, 2006, to 
July 31, 2007. Finally, EPA extended the 
deadline by which CAFOs were 
required to develop and implement 
nutrient management plans, from 
December 31, 2006, to July 31, 2007. 
That rulemaking revised all references 
to the date by which CAFOs must 
develop and implement NMPs as 
specified in the 2003 CAFO rule. 

As a result of the extensive array of 
public comments on the issues raised by 
the Waterkeeper decision, EPA was 
unable to complete this final rule prior 
to July 31, 2007. Thus, EPA published 
a second revision of the compliance 
dates on July 24, 2007, extending the 
dates from July 31, 2007, to February 27, 
2009. The preamble to the second date 
change rule explained EPA’s belief that 
the February 27, 2009, deadlines were 
appropriate because they would provide 
additional time for States, the regulated 
community, and other stakeholders to 
adjust to the new regulatory 
requirements. See 72 FR 40,245–50. In 
the 2008 supplemental rule, EPA 
requested comment on further 
extending the compliance deadline. For 
additional discussion of compliance 
dates, see section III.D of this preamble. 

III. The Final Rule: Revisions to the 
2003 CAFO Rule in Response to 
Waterkeeper 

This final rule responds to the Second 
Circuit Court’s vacature and remand 
orders. 

A. Duty To Apply for a Permit 

1. Provisions in the 2003 CAFO Rule 
(a) Duty To Apply 

The 2003 CAFO rule required all 
CAFOs to seek authorization to 
discharge under an NPDES permit 
unless the Director, i.e., the permitting 
authority, determined that the CAFO 
had no potential to discharge. 

(b) ‘‘No Potential To Discharge’’ 
Determination 

The 2003 CAFO rule included a 
process for CAFOs to seek a ‘‘no 
potential to discharge’’ determination by 
the Director. Where the Director 
determined, based on information 
supplied by the CAFO operator, that a 
CAFO had no potential to discharge 
manure, litter, or process wastewater to 
waters of the U.S., the CAFO operator 
had no duty to apply for a permit, 
unless circumstances at the facility 
changed such that the facility would 
have the potential to discharge. 
Examples of facilities that possibly 
would have qualified for this exemption 
included facilities in very arid areas, 
facilities that are down slope from 
waters of the U.S., and facilities with 
completely enclosed operations. 

2. Summary of the Second Circuit Court 
Decision 

The Second Circuit Court of Appeals 
vacated the provision that required all 
CAFO owners or operators with a 
potential to discharge to apply for an 
NPDES permit. The court held that the 
Clean Water Act (CWA) authorizes EPA 
to require permits for the actual 
discharge of pollutants, but not for mere 
potential discharges. Because the 2003 
CAFO rule imposed an obligation on all 
CAFOs to either apply for an NPDES 
permit or affirmatively demonstrate that 
they have no potential to discharge, the 
court ruled that it exceeded EPA’s 
authority under the CWA. Waterkeeper 
Alliance et al. v. EPA, 399 F.3d 486, 506 
(2d Cir. 2005). 

3. This Final Rule 

To address the court’s decision on the 
duty to apply, EPA is revising the 2003 
CAFO rule in three ways: 

• Deleting the requirement that all 
CAFOs apply for an NPDES permit to 
provide instead that all CAFOs that 
‘‘discharge or propose to discharge’’ 
have a duty to apply when they propose 
to discharge; 

• Eliminating the procedures for a no 
potential to discharge determination; 
and 

• Establishing a voluntary option for 
unpermitted CAFOs to certify that they 
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do not discharge or propose to 
discharge. 

(a) Duty To Seek Permit Coverage 
EPA proposed to replace the ‘‘duty to 

apply’’ requirement adopted in the 2003 
rule, which states that all CAFO owners 
or operators must seek coverage under 
an NPDES permit unless they 
demonstrate ‘‘no potential to discharge’’ 
(40 CFR 122.21(a)(1) and 40 CFR 
122.23(a) and 40 CFR 122.23(d)(1)) with 
a modified ‘‘duty to apply’’ provision. 
The 2006 proposed rule would have 
required that all CAFOs that ‘‘discharge 
or propose to discharge’’ seek coverage 
under an NPDES permit, which is the 
same language that applies generally to 
point sources under longstanding 
NPDES regulations at § 122.21(a)(1). 

This rule adopts the approach in the 
2006 proposed rule by replacing the 
‘‘duty to apply’’ requirement of the 2003 
rule with a requirement that a CAFO 
that ‘‘discharges or proposes to 
discharge’’ must seek authorization to 
discharge under an NPDES permit. 
Because a number of commenters 
misunderstood, or were confused by, 
the term ‘‘propose to discharge,’’ EPA is 
providing additional clarification in this 
rule and preamble on how operators 
should evaluate whether they discharge 
or propose to discharge. While 
commenters generally agreed that the 
changes proposed by EPA were 
consistent with the Second Circuit 
decision, some commenters thought that 
‘‘propose to discharge’’ and ‘‘potential 
to discharge’’ were not sufficiently 
distinguishable, and that ‘‘proposed’’ 
discharges could be understood as 
contrary to the Waterkeeper court’s 
holding that only ‘‘actual’’ discharges 
are subject to CWA requirements. 

EPA disagrees with these 
commenters. Including a duty to apply 
for CAFOs that ‘‘propose to discharge’’ 
is not the same as requiring a permit for 
CAFOs with only a ‘‘potential to 
discharge.’’ Unlike the 2003 rule, which 
categorically required a permit for any 
CAFO with a ‘‘potential to discharge,’’ 
this final rule calls for a case-by-case 
evaluation by the CAFO owner or 
operator as to whether the CAFO 
discharges or proposes to discharge 
from its production area or land 
application area based on actual design, 
construction, operation, and 
maintenance. ‘‘Potential’’ connotes the 
possibility that there might—as opposed 
to will—be a discharge, which, as the 
Waterkeeper court held, is not sufficient 
under the CWA to trigger NPDES 
permitting requirements. In contrast to 
the 2003 rule, this rule requires a case- 
by-case assessment by each CAFO to 
determine whether the CAFO in 

question, due to its individual 
attributes, discharges or proposes to 
discharge. Therefore, revised 
§ 122.23(d)(1) requires only CAFOs that 
actually discharge to seek permit 
coverage and clarifies that a CAFO 
proposes to discharge if based on an 
objective assessment it is designed, 
constructed, operated, or maintained 
such that a discharge will occur, not 
simply such that it might occur. 
Consistent with the Waterkeeper 
decision, CAFOs that are required to 
seek permit coverage must do so when 
they propose to discharge. (See below 
for discussion of the provision relating 
to when a CAFO must seek permit 
coverage, 40 CFR 122.23(f).) Thus, it is 
the responsibility of the CAFO owner or 
operator to seek authorization to 
discharge at the time they propose to 
discharge. A CAFO that discharges 
without a permit is in violation of the 
CWA section 301(a) prohibition on such 
discharges and additionally has the 
burden of establishing that it did not 
propose to discharge prior to the 
discharge (unless the permitting 
authority has a current, complete 
certification from that CAFO as 
provided by 40 CFR 122.23(j)(2), 
discussed below). If it is determined 
that it did, in fact, propose to discharge 
prior to the discharge (that is, it was 
designed, constructed, operated, or 
maintained such that a discharge would 
occur), it is also in violation of the 
§ 122.23(d)(1) duty to apply. Section 
122.23(j)(2) also clarifies how a CAFO 
may satisfy the burden of establishing 
that it did not propose to discharge. 

Under section 301(a) of the CWA, 
only those CAFO discharges authorized 
by an NPDES permit (or otherwise 
authorized by the statute), regardless of 
the volume or duration of the discharge, 
are allowed. Any discharge from a 
CAFO, even one that is unplanned or 
accidental, is illegal unless it is 
authorized by the terms of a permit or 
is agricultural stormwater. While EPA 
recognizes that not every discharge 
indicates that the CAFO will discharge 
in the future, an operator should 
certainly consider any unplanned or 
accidental discharge that may have 
occurred in the past in deciding 
whether to seek permit coverage. CAFO 
operators must objectively assess 
whether a discharge from the CAFO, 
including from the production area or 
land application areas under the control 
of the CAFO, is occurring or will occur 
for purposes of determining whether to 
obtain permit coverage. 

It is well established that ‘‘discharge’’ 
is not limited to continuous discharges 
of pollutants from a point source to 
waters of the U.S., but also includes 

intermittent and sporadic discharges. 
‘‘Intermittent or sporadic violations do 
not cease to be ongoing until the date 
when there is no real likelihood of 
repetition.’’ Chesapeake Bay 
Foundation v. Gwaltney of Smithfield, 
890 F.2d 690, 693 (4th Cir. 1989). Such 
intermittent, sporadic, even occasional, 
discharges may in fact be the norm for 
many CAFOs, but they are nonetheless 
‘‘discharges’’ under the CWA and are 
prohibited unless authorized under the 
terms of an NPDES permit. CAFOs that 
have had such intermittent or sporadic 
discharges in the past would generally 
be expected to have such discharges in 
the future, and therefore be expected to 
obtain a permit, unless they have 
modified their design, construction, 
operation, or maintenance in such a way 
as to prevent all discharges from 
occurring. 

EPA received a number of comments 
concerning past discharges. Some 
commenters asserted that a prior 
discharge is not, by itself, a sufficient 
basis for requiring a permit and 
observed that it is quite possible that a 
CAFO may have eliminated the cause of 
the discharge. EPA agrees that not every 
past discharge from a CAFO necessarily 
triggers a duty to apply for a permit; 
however, a past discharge may indicate 
that the CAFO discharges or proposes to 
discharge if the conditions that gave rise 
to the discharge have not changed or 
been corrected. See, e.g., Gwaltney of 
Smithfield. Ltd. v. Chesapeake Bay 
Foundation, 484 U.S. 49, 57 (1987) (‘‘a 
reasonable likelihood that a past 
polluter will continue to pollute in the 
future’’ is a continuous or intermittent 
violation); American Canoe Ass’n v. 
Murphy Farms, Inc., 412 F.3d. 536 (4th 
Cir. 2005) (CWA violation continues 
where corrective measures are 
insufficient to eliminate real likelihood 
of repeated discharges). The same 
rationale that led the courts in these 
cases to conclude that the point sources 
in question were discharging in 
violation of the CWA underlies the final 
rule’s requirement that CAFOs must 
seek permit coverage when they 
discharge or propose to discharge (i.e., 
are designed, constructed, operated, or 
maintained such that a discharge will 
occur). Sections 122.23(d)(1) and (f). 

An uncorrected past discharge is not 
the only indicator that operators should 
consider in assessing whether the CAFO 
discharges or proposes to discharge. 
Other key factors the operator should 
consider include the proximity of the 
production area to waters of the U.S., 
whether the CAFO is upslope from 
waters of the U.S., and climatic 
conditions. Similarly, the type of waste 
storage system, storage capacity, quality 
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of construction, and presence and extent 
of built-in safeguards are important 
factors. Standard operating procedures 
and level of maintenance are also 
critical factors for the operator to 
consider when assessing whether a 
CAFO discharges or proposes to 
discharge. Such considerations 
contributed to EPA’s decision to include 
in this final rule an option for 
unpermitted CAFOs to certify that they 
do not discharge or propose to discharge 
by meeting the criteria in 40 CFR 
122.23(i)(2), discussed in detail below. 
EPA encourages unpermitted CAFOs 
that choose not to certify to consider the 
set of criteria for certification eligibility 
when deciding whether to seek permit 
coverage, and this final rule provides in 
§ 122.23(j)(2) that these same criteria 
may be used to establish that a CAFO 
did not propose to discharge prior to a 
discharge occurring. 

As a result of the revisions to 40 CFR 
122.23(d) and (f), only CAFOs that 
discharge or propose to discharge are 
required to seek permit coverage, and a 
CAFO that proposes to discharge must 
seek coverage as soon as it proposes to 
discharge in order to avoid having 
unpermitted discharges. In the event of 
a discharge from an unpermitted CAFO, 
the CAFO operator would be in 
violation of the CWA prohibition 
against discharging without a permit. 
Under this final rule, if the CAFO 
proposed to discharge prior to the 
discharge, the CAFO would also be in 
violation of the requirement in 
§ 122.23(d)(1) and (f), implementing 
sections 308 and 402 of the CWA, that 
CAFOs seek permit coverage when they 
propose to discharge. 

In revised § 122.23(d)(1), EPA is 
clarifying that ‘‘a CAFO proposes to 
discharge if it is designed, constructed, 
operated, or maintained such that a 
discharge will occur.’’ EPA intends that 
the CAFO operator should make an 
objective assessment of the operation to 
determine whether the CAFO will 
discharge. Such an objective assessment 
would take into account not only the 
characteristics of the manmade aspects 
of the CAFO itself, but climatic, 
hydrological, topographical, and other 
characteristics beyond the operator’s 
control that impact whether the CAFO 
will discharge, given the design, 
construction, operation and 
maintenance of the CAFO. 

To assist CAFO operators in making 
this objective assessment and to provide 
assurance for CAFOs deciding not to 
seek permit coverage that they are not 
required to obtain permit coverage, EPA 
is finalizing a voluntary certification 
option, proposed in the 2008 
supplemental proposal. This option 

provides a means for a CAFO to certify 
that it does not discharge or propose to 
discharge. The voluntary certification 
provisions are discussed below in 
section III.A.3(c) of this preamble. 

This rule is consistent with the 
Waterkeeper decision because the duty 
to apply for a permit only arises when 
a CAFO discharges or proposes to 
discharge, that is, when it discharges or 
is designed, constructed, operated, or 
maintained such that a discharge will 
occur. It is also consistent with 
Chesapeake Bay Foundation v. 
Gwaltney of Smithfield, discussed 
above, which found a violation under 
the CWA where it is reasonably likely 
that a discharge will occur due to 
existing circumstances. This rule 
derives from sections 402(a)(3) and 308 
of the CWA, 33 U.S.C. 1342(a)(3), 1318. 
Under section 402(a)(3), EPA is required 
to establish a permit program that, 
among other things, ensures compliance 
with all applicable requirements of 
sections 301 (requirements for 
establishing technology-based and water 
quality-based effluent limitations), 306 
(requirements for establishing new 
source performance standards), 308 
(requirements relating to inspections, 
monitoring and entry, including 
requests for information to determine 
compliance status or support 
development of effluent limitations) and 
402 (NPDES permits). 

Section 301(a) prohibits the discharge 
of pollutants, except in compliance with 
specific provisions in the CWA. 
Particularly relevant to CAFOs, section 
301(b) provides that ‘‘there shall be 
achieved’’ effluent limitations 
controlling pollutants discharged from 
point sources. Section 308(a) provides 
EPA broad authority to require the 
owner or operator of any point source 
(including CAFOs) to provide 
information necessary to develop 
effluent limitations, to ‘‘carry out’’ 
section 402, and to ‘‘carry out’’ the 
objectives of the Act, which are set forth 
in CWA section 101(a). Under section 
501(a) EPA is authorized to prescribe 
‘‘such regulations as are necessary to 
carry out’’ its functions under the CWA. 
Any permit program established to carry 
out section 402 must, of necessity, 
require point sources that discharge or 
propose to discharge to submit 
information to allow the permitting 
authority to determine prior to issuance 
of a permit what effluent limitations 
should apply to a discharger and be 
included in its permit (including 
providing the public and any other 
affected State notice and opportunity for 
public comment, as required by section 
402(b)(3)). It is therefore reasonable for 
EPA to require those CAFOs that 

discharge or propose to discharge to 
apply for NPDES permit coverage. 

Some commenters on the 2006 
proposed rule opposed regulating 
entities that ‘‘propose’’ to discharge, or 
alternatively, suggested that EPA should 
clarify that ‘‘propose’’ means ‘‘intend’’ 
or ‘‘plan.’’ While EPA acknowledges 
that ‘‘propose’’ to discharge could be 
understood to mean ‘‘intend’’ or ‘‘plan’’ 
to discharge, under this final rule 
‘‘propose to discharge’’ means that the 
CAFO is designed, constructed, 
operated, or maintained such that it will 
discharge. This is consistent with the 
Waterkeeper decision because a mere 
‘‘potential’’ to discharge is not sufficient 
to trigger the revised duty to apply. 
Accordingly, as previously discussed, 
revised § 122.23(d)(1) clarifies that ‘‘a 
CAFO proposes to discharge if it is 
designed, constructed, operated, or 
maintained such that a discharge will 
occur.’’ The CAFO’s decision as to 
whether to apply for a permit should be 
based on an objective assessment of 
conditions at that operation. As 
discussed below, under this final rule, 
a CAFO that is not designed, 
constructed, operated, or maintained in 
a manner such that the CAFO does or 
will discharge is not required to seek 
permit coverage under § 122.23(d)(1) 
and may choose to take advantage of the 
voluntary no discharge certification. 

Some commenters on the 2006 
proposed rule requested that EPA 
specifically state in the regulation that 
facilities designed to the 25-year, 24- 
hour design standard have not 
‘‘proposed’’ to discharge. One 
commenter questioned whether existing 
operations should be required to obtain 
permit coverage if they have installed 
structures and production area BMPs 
using Natural Resources Conservation 
Service (NRCS) standards and if they 
have been operating without 
discharging. The commenter indicated 
that ‘‘since EPA is requiring that a zero 
discharge standard be met only for 
certain new CAFOs and not existing 
CAFOs, it is unreasonable to expect all 
existing animal operations that do not 
otherwise come under a permit to meet 
a zero discharge standard.’’ 

EPA disagrees that CAFOs designed 
for the 25-year, 24-hour storm should be 
categorically excluded from the 
requirement to apply for a permit 
simply based on their design standard. 
EPA also believes that it is reasonable to 
expect unpermitted CAFOs to meet a 
zero discharge standard. The CWA is 
very clear that point source discharges 
from CAFOs are illegal unless the 
operator has applied for and obtained an 
NPDES permit. Thus, ‘‘zero discharge’’ 
is the only standard to which EPA can 
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hold unpermitted CAFOs under the 
CWA. Large storms and chronic rainfall 
events do occur and production areas 
built to the 25-year, 24-hour storm 
design standard can and do discharge 
during precipitation events. Under the 
CWA, as previously discussed, a 
violation of the prohibition against 
discharging without a permit occurs 
even if the discharge was not planned 
or intended. Conversely, in the event of 
a discharge from a permitted CAFO, the 
discharge will not violate the CWA if 
the CAFO is in compliance with its 
permit. 

EPA notes that design is only one 
aspect for a CAFO to consider when 
assessing whether or not to apply for a 
permit. Construction, operation, and 
maintenance are equally important 
components of a CAFO’s operation and 
can make the difference between a 
CAFO that discharges and one that does 
not. With regard to the commenter’s 
question about the applicability of 
NRCS standards, a CAFO’s decision as 
to whether to seek permit coverage 
should be based on an objective 
assessment of conditions at the 
operation, including, but not limited to, 
the manure storage design standard. 
EPA notes that whether or not a CAFO 
is designed according to NRCS 
standards may be an important 
component of the objective evaluation it 
undertakes to assess whether it is 
designed, constructed, operated, or 
maintained such that a discharge will 
occur. A CAFO that does not discharge 
or propose to discharge is not required 
to seek permit coverage under 
§ 122.23(d)(1) and may be eligible for no 
discharge certification under 40 CFR 
122.23(i). 

CAFO NPDES permit requirements 
include, but are not limited to, best 
management practices (BMPs) to 
eliminate discharges from the 
production area under most 
circumstances and to ensure appropriate 
agricultural utilization of nutrients in 
manure, litter, and process wastewater 
that is applied to land under the CAFO’s 
control. EPA expects that an 
unpermitted CAFO would also need to 
implement BMPs in order to ensure that 
it does not discharge or propose to 
discharge. However, in many, if not 
most, cases the BMPs called for will be 
more rigorous than those required for 
permitted CAFOs, because the operator 
of an unpermitted CAFO is never 
authorized to discharge under CWA 
section 301(a). Permitted CAFOs have 
greater flexibility because, in addition to 
being authorized to discharge under the 
circumstances prescribed by the permit, 
other discharges can be excused when 
the conditions contained in EPA’s upset 

and/or bypass regulations are met. See 
40 CFR 122.41(m) and (n). 

In contrast to commenters who 
believe that some non-discharging 
CAFOs will needlessly go through the 
permitting process, other commenters 
expressed concern that some CAFOs 
that should have permits will not seek 
needed permit coverage. They 
contended that many CAFOs are 
currently discharging without a permit 
and objected to having CAFOs make the 
determination themselves as to whether 
or not they discharge or propose to 
discharge, as such an approach would, 
in their view, establish a self-permitting 
scheme. These commenters further 
contended that the administrative 
record from the 2003 rule supports the 
presumption that all Large CAFOs 
actually discharge and, therefore, such 
CAFOs should be required to obtain a 
permit. 

EPA does not agree that the rule 
establishes a self-permitting scheme. As 
is the case with all point sources, it is 
up to the operator to determine whether 
or not to apply for a permit in the first 
instance, by assessing whether the point 
source (CAFO) discharges or proposes to 
discharge. Point sources that do not 
discharge or propose to discharge are 
not subject to CWA permitting 
requirements. See § 122.21(a)(1). 
Regarding the administrative record for 
the 2003 rule, that rule established a 
duty to apply for all CAFOs unless the 
CAFO could demonstrate to the 
satisfaction of the permitting authority 
that it had no ‘‘potential to discharge.’’ 
That provision was vacated by the 
Second Circuit, which noted that EPA 
did not argue that the administrative 
record supported a regulatory 
presumption that all Large CAFOs 
actually discharge. 399 F.3d at 506, 
n.22. Thus, consistent with the 
Waterkeeper decision, EPA is 
promulgating a rule which requires 
those CAFOs that discharge or propose 
to discharge, but not CAFOs with a mere 
‘‘potential’’ to discharge, to seek permit 
coverage on a case-by-case basis. With 
regard to the comments that EPA should 
establish a categorical presumption that 
all Large CAFOs discharge, the Agency 
is evaluating various options for 
exploring the nature of discharges from 
Large CAFOs. 

Finally, this rule revises the 
regulatory provisions for when a CAFO 
must seek permit coverage and the duty 
to maintain permit coverage for CAFOs. 
The final rule clarifies that those CAFOs 
that are required under § 122.23(d)(1) to 
seek permit coverage must do so ‘‘when 
the CAFO proposes to discharge,’’ 
unless a later deadline, such as February 
27, 2009, is specified for the specific 

category of operation. EPA is 
recodifying 40 CFR 122.23(g) as 
§ 122.23(f) because the paragraph 
codified as § 122.23(f) in the 2003 rule 
is being removed. See section III.A.3(b) 
of this preamble. Revised § 122.23(f) is 
consistent with the revised duty to 
apply requirement in § 122.23(d)(1) and 
EPA’s authority under sections 301, 308 
and 402 of the CWA to require CAFOs 
that actually discharge to seek permit 
coverage. None of the specific 
timeframes for the various categories of 
CAFOs in paragraphs (1)–(5) of 
§ 122.23(f), as amended by the 2007 date 
change rule (72 FR 40,245), is affected 
by this rule. The revised language in the 
introductory paragraph of § 122.23(f) 
simply conforms to the requirements of 
§ 122.23(d)(1). 

EPA is making corresponding 
revisions to the regulatory text requiring 
CAFOs to maintain permit coverage. 
Due to the fact that § 122.23(f) as 
codified in 2003 is being removed, EPA 
is recodifying 40 CFR 122.23(h), ‘‘Duty 
to Maintain Permit Coverage,’’ as 
§ 122.23(g). See section III.A.3(b) of this 
preamble. Also, in the 2006 proposed 
rule, EPA proposed to revise this 
provision to address the Waterkeeper 
court’s decision vacating the 
requirement for all CAFOs to seek 
permit coverage unless they obtained a 
no potential to discharge determination. 
See 71 FR 37,785. In this final rule (as 
in the proposed rule), a CAFO would 
not need to reapply based solely on the 
fact of having had a permit, if the permit 
had been terminated in accordance with 
the NPDES provisions at 40 CFR 
122.64(b). Since a CAFO that terminated 
permit coverage is no longer a permitted 
CAFO, it is not subject to the duty to 
maintain permit coverage provision. 
Consistent with the requirement that 
only CAFOs that discharge or propose to 
discharge seek NPDES permit coverage, 
new § 122.23(g) excludes CAFOs that 
will not discharge or propose to 
discharge upon expiration of the permit 
from the requirement to reapply 180 
days in advance of permit expiration. 

(b) ‘‘No Potential To Discharge’’ 
Determination 

In this final rule, EPA is deleting the 
regulatory provisions adopted in the 
2003 CAFO rule allowing CAFOs to 
demonstrate that they have no potential 
to discharge and authorizing the 
Director to make such a determination. 
40 CFR 122.23(d)(2) and 122.23(f). 
Because EPA is not requiring CAFOs to 
seek permit coverage based merely on 
potential to discharge, this provision is 
no longer relevant to determining 
whether or not a facility needs to seek 
permit coverage. This final rule is 
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unchanged from the 2006 proposed rule 
in this respect. 

Overall, most commenters supported 
eliminating the ‘‘no potential to 
discharge’’ provisions in the CAFO 
regulations, noting that it is no longer 
necessary because only CAFOs that 
discharge or propose to discharge must 
apply for permits. One State observed 
that the ‘‘no potential to discharge’’ 
criteria could still be useful to CAFOs 
in determining whether they need to 
apply for a permit. While these criteria 
may continue to be useful to CAFO 
owners and operators for that purpose, 
EPA is eliminating these provisions 
from 40 CFR 122.23 of the regulations. 

(c) Voluntary No Discharge Certification 
In this final rule, the Agency is 

adopting a new provision that allows 
CAFOs to voluntarily certify that the 
CAFO does not discharge or propose to 
discharge. As discussed above, EPA 
received several hundred comments on 
the 2006 proposed rule related to how 
a CAFO operator would decide whether 
to seek permit coverage under a revised 
rule that requires CAFOs that discharge 
or propose to discharge to apply for a 
permit or submit a Notice of Intent for 
coverage under a general permit. Several 
commenters were particularly 
concerned with the consequences for an 
unpermitted CAFO that has an 
‘‘accidental discharge’’ because they 
understood EPA’s proposal to mean that 
a CAFO that does not apply for a permit 
and subsequently has a discharge of 
pollutants to waters of the U.S. would 
be liable for two violations, one 
associated with the discharge itself and 
another violation for failing to apply for 
a permit for authority to discharge. In 
response to these comments, in the 2008 
supplemental proposal, EPA requested 
public comment on an option that 
would allow a CAFO that determines, 
based on an objective assessment, that it 
does not discharge or propose to 
discharge to certify to the permitting 
authority that it is designed, 
constructed, operated, and maintained 
not to discharge. In the unlikely event 
that a properly certified CAFO 
discharges (which would constitute a 
violation of section 301(a) of the CWA), 
the CAFO would not be liable for failing 
to apply for a permit prior to the 
discharge in accordance with the permit 
application requirements of 40 CFR 
122.23(d)(1) and (f). 

EPA received many comments on the 
proposed voluntary certification option. 
Commenters were divided, with some 
generally supportive and others 
generally opposed to the concept of a 
voluntary certification option for 
unpermitted CAFOs. Those in favor 

stated that certification would assist 
CAFOs that do not discharge or propose 
to discharge by providing a structured 
process for CAFOs to notify the 
permitting authority that they are not 
required to seek permit coverage. Some 
commenters opposed to certification 
believe the Agency’s record supports a 
regulatory presumption that all CAFOs 
discharge, and, therefore, the no 
discharge certification process is a 
further departure from the decision of 
the Waterkeeper court. The majority of 
State permitting authorities commenting 
on the 2008 supplemental proposal 
were opposed to the certification option, 
as proposed. 

In this final rule, EPA has addressed 
both the decision from the Waterkeeper 
court that CAFOs with only a potential 
to discharge are not subject to NPDES 
permitting requirements and the 
concerns expressed by commenters that 
some CAFOs may be uncertain as to 
whether they discharge or propose to 
discharge. In the NPDES program, the 
first step is for a point source to decide 
whether it needs to seek permit 
coverage. Generally, the question of 
whether a point source needs permit 
coverage is easily answered; indeed 
other point sources are typically 
designed to discharge to waters of the 
U.S. After careful consideration of the 
comments and in light of the unique 
characteristics of CAFOs among point 
sources, EPA has concluded that 
providing a voluntary option for 
unpermitted CAFOs to certify to the 
Director that the CAFO does not 
discharge or propose to discharge based 
on an objective assessment of the 
CAFO’s design, construction, operation, 
and maintenance is reasonable and 
appropriate for CAFOs. However, in 
response to comments received on the 
proposed certification option, EPA is 
clarifying several aspects of the process, 
eligibility requirements, and effect of 
certification as discussed below. The 
Agency is also making several changes 
to the proposed option to ensure that 
certification will be properly 
implemented. 

Under this final rule, and as proposed 
in the 2008 supplemental proposal, a 
CAFO operator may certify that the 
CAFO does not discharge or propose to 
discharge by signing and submitting a 
certification statement to the Director. 
The objective assessment necessary for 
the CAFO to qualify for certification 
takes into account the CAFO’s 
production area design and construction 
and its operating and maintenance 
procedures and practices as described in 
its nutrient management plan (NMP) in 
accordance with the eligibility criteria, 
described in detail below. The 

certification option established by this 
rule does not change the requirement 
that CAFOs that propose to discharge 
must seek permit coverage when they 
propose to discharge pursuant to 
§ 122.23(f). It does, however, provide a 
structured process for CAFOs that wish 
to certify to establish by objective means 
that they do not discharge or propose to 
discharge. EPA believes that such a 
structured process is helpful to CAFOs 
as they decide whether to seek permit 
coverage. A CAFO’s no discharge 
certification is not subject to review by 
the permitting authority in order for it 
to become effective and the permitting 
authority is not required to make the 
certification available to the public for 
comment because the certification is not 
a permit application for which review is 
required under section 402 of the CWA. 
EPA wishes to emphasize that 
submission of a no discharge 
certification is voluntary and the 
process for obtaining a certification has 
been developed with that underlying 
principle in mind. 

As explained in detail above, under 
§ 122.23(d)(1) a CAFO that does not 
discharge or propose to discharge is not 
required to apply for an NPDES permit. 
A certification in accordance with this 
final rule documents the CAFO 
operator’s basis for making an informed 
decision not to seek permit coverage 
because the CAFO does not discharge or 
propose to discharge. A CAFO that 
certifies in accordance with the 
requirements of this final rule, 
discussed in detail below, is properly 
certified so long as the CAFO maintains 
its eligibility. EPA believes that 
providing a properly certified CAFO 
assurance that it is not required by 
§ 122.23(d)(1) to seek permit coverage is 
reasonable and justified. The threshold 
question regarding which CAFOs are 
required to seek permit coverage— 
whether the CAFO discharges or 
proposes to discharge—is the same for 
all CAFOs. A CAFO that does not 
discharge or propose to discharge can 
choose to certify or not. Certification in 
accordance with the requirements of 40 
CFR 122.23(i) requires a CAFO owner or 
operator to undertake and document a 
rigorous analysis of the operation’s 
structure and design, and to be 
committed to operation and 
maintenance protocols designed to 
ensure no discharge, discussed in detail 
below. 

EPA is adding subsection (j) 40 CFR 
122.23 to clarify the effect of 
certification. As provided in new 
paragraph (j)(1), a CAFO certified in 
accordance with § 122.23(i) is presumed 
not to propose to discharge. A CAFO 
that is ‘‘certified in accordance with 
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§ 122.23(i)’’ has submitted a complete 
certification that is in effect pursuant to 
40 CFR 122.23(i)(4). In the unlikely 
event that such a CAFO does discharge, 
it will not be in violation of the 
requirement that CAFOs that propose to 
discharge seek permit coverage pursuant 
to § 122.23(d)(1) and (f), with respect to 
that discharge, provided the CAFO 
maintained its certification by 
continuing to be designed, constructed, 
operated, and maintained in accordance 
with the eligibility criteria in 40 CFR 
122.23(i)(2). This is because meeting the 
eligibility criteria at the time of the 
discharge establishes that the CAFO did 
not propose to discharge. If a certified 
CAFO does discharge, and the Director 
believes that the CAFO’s certification 
was invalid at the time of the discharge 
(i.e., not in accordance with the 
eligibility criteria in § 122.23(i)(2)), the 
presumption means that, in any 
enforcement action alleging failure to 
seek permit coverage prior to the 
discharge, the burden is on the Director 
to establish that the CAFO ‘‘proposed to 
discharge’’ prior to the discharge. EPA 
notes that any unpermitted discharge 
from a properly certified CAFO is still 
a violation of CWA section 301(a) and 
terminates the certification pursuant to 
§ 122.23(i)(4). Moreover, if subsequent 
to the discharge event the CAFO is 
designed, constructed, operated, or 
maintained such that a discharge will 
occur, it must seek permit coverage 
under § 122.23(d)(1) and (f). For 
additional discussion of past discharges 
from unpermitted CAFOs see section 
III.C.3(a) of this preamble. 

To further clarify the effect of 
voluntary certification, EPA is also 
including in the final rule a provision 
specifically related to uncertified 
CAFOs. As provided in 40 CFR 
122.23(j)(2) of this final rule, in any 
enforcement proceeding for failure to 
seek permit coverage under 
§ 122.23(d)(1) or (f) that is associated 
with a discharge from an unpermitted 
CAFO that has not submitted 
certification documentation as provided 
in 40 CFR 122.23(i)(3) or 40 CFR 
122.23(i)(6)(iv), the CAFO would have 
the burden to establish that it did not 
propose to discharge prior to the 
discharge. Also, a CAFO that had 
submitted a certification more than five 
years prior to the discharge (and not 
recertified within the past five years) or 
that had withdrawn its certification 
pursuant to 40 CFR 122.23(i)(5) prior to 
the discharge would also have the 
burden to establish that it did not 
propose to discharge. EPA’s intent is to 
clarify that when an unpermitted CAFO 
discharges and the permitting authority 

does not have a current, signed 
certification from that CAFO, it is the 
CAFO’s responsibility to show that it 
was not required to have applied for 
permit coverage (i.e., did not propose to 
discharge) prior to the discharge. 
Section 122.23(j)(2) provides that the 
CAFO can satisfy this burden by 
establishing that at the time of the 
discharge the CAFO’s design, 
construction, operation, and 
maintenance were all in accordance 
with the certification eligibility criteria 
of § 122.23(i)(2). 

Unlike the 2003 rule that required all 
CAFOs to seek permit coverage in order 
to operate unless they obtained a 
determination of ‘‘no potential to 
discharge,’’ the certification provision is 
entirely voluntary. The requirement for 
a CAFO to apply for a permit is 
triggered if a CAFO discharges or 
proposes to discharge, regardless of 
whether it has certified or not. Any 
CAFO operator’s decision as to whether 
to seek permit coverage should be made 
based on an objective assessment of the 
CAFO’s design, construction, operation, 
and maintenance, in contrast to the 
2003 rule, which required the operator 
either to seek permit coverage or prove 
to the satisfaction of the Director that 
the CAFO had no potential to discharge. 
Therefore, under § 122.23(d)(1) and (i), 
the operator must evaluate based on 
such an objective assessment whether it 
discharges or proposes to discharge. If it 
does it must seek and obtain permit 
coverage; if it does not it may operate 
without a permit and decide either (1) 
to certify under the provisions at 
§ 122.23(i); or (2) to operate without a 
permit and without certifying. The 
purpose of certification is to provide a 
voluntary mechanism for the CAFO to 
establish in advance that it does not 
discharge or propose to discharge. As 
previously discussed, a CAFO that 
operates without a permit must be 
designed, constructed, operated, and 
maintained such that no discharge will 
occur, because any discharge (other than 
agricultural stormwater) is prohibited 
from unpermitted CAFOs pursuant to 
CWA section 301(a), while permitted 
CAFOs are allowed to discharge under 
specified conditions and may also have 
defenses for upset and bypass. NPDES 
permit coverage reduces CAFO operator 
risk and provides certainty to CAFO 
operators regarding activities and 
actions that are necessary to comply 
with the CWA. In contrast, certified 
CAFOs are not allowed to discharge 
under any conditions (other than 
discharges of agricultural stormwater), 
and are liable for any unpermitted 
discharge pursuant to CWA 301(a), but 

they will not additionally be held liable 
for a violation of the duty to apply, 
provided their certification is valid and 
still in effect at the time of discharge. 
EPA strongly recommends that all 
CAFOs that have any doubt about their 
ability to operate under all 
circumstances without discharging seek 
to obtain NPDES permit coverage, and 
believes it is in their interest to do so. 
However, in accordance with the 
Waterkeeper decision, EPA is requiring 
CAFOs to seek permit coverage only if 
they discharge or propose to discharge. 

The final rule provisions for 
certification eligibility and submission, 
and conditions for a valid certification 
are discussed in detail below. 

(i) Certification Eligibility Criteria 
EPA is establishing specific eligibility 

criteria for CAFO certification at 40 CFR 
122.23(i)(2). Meeting these criteria 
establishes that the CAFO does not 
‘‘discharge or propose to discharge’’ for 
purposes of 40 CFR 122.23(d)(1), for as 
long as the certification is valid. 
Eligibility for certification means 
meeting the criteria described below at 
the time certification is established and 
continuing to meet the eligibility criteria 
throughout the period of certification as 
new information or situations arise. The 
three criteria are as follows: (1) An 
objective evaluation which shows that 
the CAFO’s production area is designed, 
constructed, operated, and maintained 
so as not to discharge, (2) development 
and implementation of an NMP to 
ensure no discharge (other than 
agricultural stormwater discharges) that, 
at a minimum, addresses the elements 
set forth in 40 CFR 122.42(e)(1) and 40 
CFR 412.37(c), including operation and 
maintenance practices for the 
production area and land application 
areas under the control of the CAFO, 
and (3) maintenance of the 
documentation required for certification 
either on site, at a nearby office, or 
where it can be made readily available 
to the permitting authority upon 
request. A statement that describes the 
basis for the CAFO’s certification that it 
satisfies these eligibility criteria must be 
submitted to the Director, but there is no 
requirement for permitting authority 
review in order for the certification to be 
valid. 

The first two criteria concern the 
existing physical and operational 
conditions at the CAFO. In addition, 
meeting these criteria includes making 
proper accommodations during the 
certification period to address changes 
to the operation. For example, if an 
increase in animals will cause the CAFO 
to exceed the existing storage capacity 
for precipitation, manure and process 
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wastewater required for no discharge, in 
order to remain certified, the CAFO 
must remedy the storage capacity 
problem prior to bringing the additional 
animals to the operation. Operation and 
maintenance practices may need to be 
modified to accommodate changes to 
the CAFO. For example, a reduction in 
fields available for land application 
would trigger the need to reevaluate the 
adequacy of manure storage and 
handling protocols. The third eligibility 
criterion requires a certified CAFO to 
maintain records needed to support the 
basis for the certification throughout the 
duration of the certification, such as 
monitoring and inspection records, 
records of maintenance and repairs, and 
land application records, including 
updated documentation to match 
current conditions and circumstances at 
the CAFO. Certified CAFOs, like any 
other permitted or unpermitted CAFO, 
may be asked to send information to the 
permitting authority that is relevant to 
implementation of the CWA, or 
inspected by EPA or authorized State 
inspectors. During an inspection the 
certified CAFO could be required to 
produce the documentation showing 
that it meets the eligibility criteria, 
including that the CAFO has been and 
is being operated and maintained in 
accordance with an NMP that has been 
updated as necessary. 

Commenters offered numerous 
perspectives on the proposed eligibility 
criteria. Some commenters asserted that 
the proposed criteria were too extensive, 
stringent, and complex, and therefore 
would make it unlikely that self- 
certifying CAFOs could accurately 
demonstrate their eligibility. These 
commenters indicated that, as proposed, 
the eligibility criteria would be 
expensive to implement and, thus, 
would serve as a disincentive for a 
CAFO to choose to certify. In response 
to these comments, EPA emphasizes 
that certification is voluntary, and 
CAFOs may choose not to certify. As 
noted above, EPA believes that it is 
generally in an operator’s best interest to 
obtain permit coverage. However, EPA 
has provided the certification option for 
CAFOs that choose not to seek permit 
coverage but would like to establish up 
front that they do not discharge or 
propose to discharge. The final rule 
contains stringent eligibility criteria 
because in light of the CWA prohibition 
against unpermitted discharges, the 
eligibility criteria for certification must 
establish that the CAFO does not 
discharge or propose to discharge. Only 
CAFOs that establish eligibility and 
meet all of the certification provisions 
in 40 CFR 122.23(i)(2)–(3) will receive 

the benefit of certification, which is that 
a validly certified CAFO that discharges 
will not be in violation of the 
requirement to apply for a permit 
pursuant to § 122.23(d)(1) and 40 CFR 
122.23(f). As EPA is clarifying in 40 CFR 
122.23(j), without a certification, an 
unpermitted CAFO that discharges has 
the burden of establishing that it did not 
propose to discharge in an enforcement 
action arising from a discharge from the 
CAFO. 

In contrast, other commenters 
indicated that the proposed criteria do 
not ensure that a certified CAFO will 
not discharge and, therefore, additional 
requirements and procedures should be 
imposed for certification eligibility. In 
response to these comments, the 
certification eligibility criteria in this 
final rule have been modified from the 
2008 supplemental proposal in order to 
clarify what EPA expects of a certified 
CAFO. The final rule clarifies that the 
CAFO’s NMP must include any 
operation and maintenance practices 
that are established by the technical 
evaluation of production area open 
storage structures as necessary to ensure 
no discharge. Also, EPA reminds 
unpermitted CAFOs considering 
certification that many site-specific 
factors, such as location and the 
facility’s discharge history, must be 
taken into account when demonstrating 
certification eligibility in accordance 
with this final rule. A CAFO in close 
proximity to waters of the U.S. or a 
conduit to waters of the U.S. may need 
to take additional protective measures 
for design, construction, operation and 
maintenance in order to be able to 
demonstrate that it will not discharge. A 
CAFO operator who intends to establish 
eligibility for certification should be 
mindful that, as stated above in the 
discussion of revised § 122.23(d)(1), a 
CAFO that has discharged in the past 
would generally be expected to 
discharge in the future, and therefore be 
expected to obtain a permit, unless it 
has modified the design, construction, 
operation or maintenance in such a way 
as to prevent any discharges from 
occurring. 

The first eligibility criterion for valid 
certification covers the design, 
construction, operation, and 
maintenance of the CAFO’s production 
area. As proposed, 40 CFR 122.23(i)(2)(i) 
of this final rule requires the CAFO to 
demonstrate that the CAFO’s production 
area is designed, constructed, operated, 
and maintained so as not to discharge. 
Due to the variations in production area 
design based on the type of containment 
system used at the operation, EPA 
proposed and is finalizing today a rule 
with two parts for the first eligibility 

criterion: the first for open manure 
storage structures and the second for 
any part of the production area not 
considered to be open containment. 

Consistent with the 2008 
supplemental proposal, under the final 
rule, any CAFO with an open manure 
storage structure seeking to certify that 
it does not discharge or propose to 
discharge is required to perform a 
technical evaluation under 40 CFR 
122.23(i)(2)(i)(A). To demonstrate that 
the CAFO meets the production area 
requirement for certification, this 
evaluation must be conducted in 
accordance with the elements of the 
technical evaluation required for open 
storage new source swine, poultry and 
veal calf operations seeking to 
demonstrate no discharge under 40 CFR 
412.46(a)(1)(i)–(viii), as revised by this 
action. EPA clarifies that, although this 
provision references the new source 
performance standard (NSPS) for swine, 
poultry and veal calf operations, this 
eligibility criterion applies to any 
unpermitted CAFO with open manure 
storage seeking to certify that it does not 
discharge or propose to discharge, not 
just new sources in the swine, poultry 
and veal calf sectors with open storage. 

Elsewhere in this final rule, EPA is 
revising the provisions at 40 CFR 
412.46(a)(1) to allow such new sources 
with open containment to meet the no 
discharge requirement for their NPDES 
permit using best management practices 
based in part on a rigorous site-specific 
technical evaluation that includes use of 
the most recent versions of the Animal 
Waste Management (AWM) software, or 
equivalent software, and the Soil Plant 
Air Water (SPAW) Hydrology Tool, or 
an equivalent model. For a discussion of 
the technical evaluation and the AWM 
and SPAW modeling tools, see section 
III.F of this preamble. 

Several commenters expressed the 
need for evaluation criteria specific to 
beef cattle feedlots, based on their belief 
that reliance on swine, poultry, and veal 
calf new source provisions is 
inappropriate for all animal sectors. As 
described in more detail in Section III.F 
of this preamble, AWM software is a 
planning and design tool for animal 
feeding operations that can be used to 
estimate the production of manure, 
bedding, and process water and 
determine the size of storage facilities 
necessary to meet no discharge. AWM 
(CCE version 2.3.0) currently provides 
manure characteristics for eight animal 
types with the ability to modify these 
characteristics and add animal types as 
necessary. The field and pond 
hydrologic analyses conducted with the 
SPAW model are not specific to any 
animal species. Therefore beef and dairy 
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operators can use the AWM and SPAW 
tools to establish the appropriate design, 
construction, operation and 
maintenance of their facility to meet the 
no discharge requirement of 
certification. 

EPA also received comments seeking 
clarification regarding how the technical 
evaluation for new source swine, 
poultry and veal calf operations can 
apply to existing facilities given that 
EPA stated in the preamble to the 2003 
CAFO rule that the no discharge 
performance standard was not 
economically achievable for existing 
facilities. While EPA has determined 
that the no discharge performance 
standard was not appropriate to require 
for existing facilities on a national basis 
(see 68 FR 7218), EPA acknowledges 
that there are existing CAFOs that could 
meet the standard. Existing CAFOs that 
feel it is not economically achievable to 
meet a no-discharge standard always 
have the option of applying for a permit. 

In order to meet the second part of the 
first eligibility criterion, the final rule 
requires, in 40 CFR 122.23(i)(2)(i)(B), 
that any certifying CAFO must 
demonstrate that all of its production 
area, as defined at 40 CFR 122.23(b)(8), 
not just open containment structures, is 
designed, constructed, operated, and 
maintained such that there will be no 
discharge of manure, litter, process 
wastewater, or raw materials, such as 
feed, to surface waters. For a CAFO 
without open containment, this 
provision requires a demonstration of 
no discharge from the entire production 
area. For a CAFO that has an open 
containment structure, this provision 
requires a demonstration that the 
remainder of the production area (other 
than the open containment structure 
subject to the demonstration in 
§ 122.23(i)(2)(i)(A)), also will not 
discharge. Because of the special risk of 
discharge from open manure storage 
structures, greater specificity is 
provided regarding the elements of the 
demonstration in § 122.23(i)(2)(i)(A); 
however, the demonstration in 
§ 122.23(i)(2)(i)(B) must be technically 
sound and must be adequate to 
demonstrate that the production area is 
designed, constructed, operated, and 
maintained for no discharge. This 
demonstration must be based on an 
evaluation of site-specific 
characteristics, including, among others, 
the amount of manure generated during 
the storage period, the size of the storage 
structure, control measures to ensure 
diversion of clean water, and seasonal 
restrictions on land application. The 
preamble to the 2003 rule provides 
additional information regarding 
production area design for total 

containment and closed manure storage 
systems, such as lagoon covers, 
underhouse pit storage systems, and 
stockpile storage sheds. See 68 FR 7176, 
7219–20. Some CAFOs may have a 
combination of open manure storage 
structures and covered structures, while 
others will house all animals and store 
all manure, feed and by-products under 
cover. In either case, all parts of the 
production area must be included in the 
demonstrations required under 
§ 122.23(i)(2)(i)(A) and (B). 

In addition, as proposed under 40 
CFR 122.23(i)(2)(i)(C), this final rule 
requires any certified unpermitted 
CAFO to implement the measures set 
forth in 40 CFR 412.37(a) and (b) for the 
production area. These additional 
measures pertain to operation and 
maintenance and include provisions for 
visual inspections, depth markers for all 
open surface liquid impoundments, 
corrective action, mortality handling 
and recordkeeping. This final rule also 
requires these measures for permitted 
new swine, poultry and veal calf 
operations to meet a no discharge 
standard. Since both these permitted 
new source operations and unpermitted 
certified CAFOs need to ensure no 
discharge from the production area 
under the permit and certification 
requirements, respectively, it is 
appropriate to rely, in part, on those 
provisions to establish eligibility criteria 
for no discharge certification. The 
documents that are necessary to satisfy 
the first eligibility criterion, which 
addresses the CAFO’s design, 
construction, operation, and 
maintenance of the entire production 
area, include design documentation and 
all recordkeeping and operation and 
maintenance planning necessary to 
address the elements of § 122.23(i)(2)(i), 
which includes the measures set forth in 
§ 412.37(a) and (b). 

In the preamble to the 2008 
supplemental proposal, EPA requested 
comment on whether a recordkeeping 
checklist for use by certified CAFOs 
would be a useful tool. EPA suggested 
the possibility of making such a 
checklist available to all CAFO 
operators. Commenters generally 
supported the concept of a 
recordkeeping checklist that could be 
used by certified CAFOs, since the 
checklist could be used to document 
‘‘expectations for risk management.’’ 
Commenters added that the checklist 
should be developed in concert with the 
States. EPA plans to work with States to 
develop a checklist and consider 
whether State-specific checklists would 
also be appropriate. 

The second eligibility criterion 
requires the CAFO to have developed 

and be implementing an NMP that 
addresses, at a minimum, the elements 
set forth in § 122.42(e)(1) and 40 CFR 
412.37(c), and all site-specific operation 
and maintenance practices necessary to 
ensure that the CAFO will not 
discharge. The NMP must include 
provisions regarding nutrient 
management in the production area as 
well as in all land application areas 
under the control of the CAFO where 
the CAFO will land-apply manure. 
Because operation and maintenance 
practices and procedures are critical to 
discharge prevention, implementation 
of an NMP is an essential component of 
any CAFO’s efforts to ensure that it will 
not discharge from its production or 
land application areas. Furthermore, in 
order for any certified CAFO that land 
applies to ensure that the only 
discharges from the land application 
areas are non-point source agricultural 
stormwater discharges, the CAFO 
would, at a minimum, need to land 
apply in accordance with practices that 
ensure appropriate agricultural 
utilization of nutrients, including 
conservation practices and agronomic 
rates of application. For detailed 
discussion of unpermitted CAFOs and 
the agricultural stormwater exemption, 
see section III.B of this preamble. 

EPA received comments indicating 
that the final rule should establish a link 
between a facility’s open storage 
structure design and the land 
application practices outlined in a 
CAFO’s NMP. In the 2008 supplemental 
proposal, EPA intended that the CAFO’s 
NMP would reflect any operation and 
maintenance practices related to and 
assumed in the technical evaluation 
performed for open containment 
structures. To clarify this intent, 40 CFR 
122.23(i)(2)(ii)(B) of this final rule states 
that the operation and maintenance 
practices required to be part of the NMP 
must include ‘‘any practices or 
conditions established by a technical 
evaluation pursuant to paragraph 
(i)(2)(i)(A),’’ the provision applicable to 
CAFOs with open containment. For 
example, an existing facility may 
develop an NMP and then use AWM 
and the SPAW model to evaluate the 
adequacy of the designed storage facility 
and overall water budgets for the 
operation, respectively, which will rely 
upon inputs from the CAFO’s NMP such 
as the number and type of animals, soil 
profiles and planned crop rotations. In 
such a scenario, the CAFO may learn 
from the technical evaluation that more 
frequent lagoon drawdowns are 
necessary in order to achieve no 
discharge. To be eligible for certification 
under the final rule, the CAFO’s NMP 
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2 Technical Guidance for Developing 
Comprehensive Nutrient Management Plans, USDA 
Natural Resources Conservation Service (2003), 
available at http://policy.nrcs.usda.gov/ 
viewerFS.aspx?id=3073. 

3 It is common for an operation to have one or 
more operation and maintenance plans in order to 
properly implement a number of NRCS 
conservation practice standards simultaneously. 
Also, to the extent that the necessary operation and 
maintenance requirements to implement any 
provision of the NMP are not included in the NMP 
itself, those requirements need to be implemented 
and included in an operation and maintenance plan 
to be maintained on site or at a nearby location. 

would then need to be revised to 
include the adjusted operation and 
maintenance practices resulting from 
the technical evaluation. It is these 
changed operation and maintenance 
practices that EPA is referring to in the 
§ 122.23(i)(2)(ii)(B) requirement for the 
NMP to address ‘‘any practices or 
conditions established by’’ the technical 
evaluation required for CAFOs with 
open containment structures under the 
first eligibility criteria. 

Commenters requested that EPA 
define what criteria can be used to meet 
the NMP eligibility requirement (e.g., 
whether a comprehensive nutrient 
management plan (CNMP) would 
suffice). As EPA stated in the 2008 
supplemental proposal, a CAFO may 
rely upon a CNMP 2 for purposes of 
certification eligibility, so long as the 
minimum NMP requirements of 
§ 122.42(e)(1) and § 412.37(c) are met by 
the CAFO’s plan, including all 
necessary operation and maintenance 
protocols.3 

As discussed below, 40 CFR 
122.23(i)(4) requires the certified CAFO 
to at all times be designed, constructed, 
operated, and maintained such that it 
meets the eligibility criteria to establish 
that the operation does not discharge or 
propose to discharge. Thus, to maintain 
a valid certification, a certified CAFO 
must update its NMP if any of the 
design specifications, practices, or other 
NMP provisions change over time. For 
example, if a certified CAFO operator 
decides to land-apply manure on a field 
that is not included in the NMP, the 
CAFO will need to calculate rates of 
application in accordance with the 
protocols for land application consistent 
with 40 CFR 122.42(e)(1)(viii) and revise 
the NMP to include the new field and 
the corresponding application rates and 
any other land application practices for 
the field in accordance with the 
protocols. Furthermore, since the 
eligibility criteria require the certified 
CAFO to implement the ‘‘up-to-date’’ 
NMP, the CAFO would then need to 
land apply in accordance with the 
application rates and other practices 
incorporated into the NMP for that field. 

In the 2008 supplemental proposal, 
EPA stated that it would encourage 
CAFOs seeking certification to consult 
with qualified third-party professionals, 
but did not propose to require such 
consultation. Some commenters 
supported EPA’s position, while others 
believe that a third-party validation of 
the certification by an NRCS-certified 
technical service provider and 
professional engineer should be a 
required element of the eligibility 
criteria. Commenters expressed 
concerns that many CAFOs do not have 
the requisite knowledge to make 
technically sound determinations 
regarding how to meet the eligibility 
criteria for certification. EPA continues 
to believe that it is appropriate that the 
third-party consultation be 
recommended but not required because 
certification is voluntary and it is the 
CAFO owner or operator who must 
certify to the operation’s eligibility. 
Because a CAFO’s certification will not 
be approved by the permitting authority, 
it is up to the CAFO operator to be 
certain that the certification is valid in 
order to benefit from the presumption 
that it does not propose to discharge. 
Therefore, EPA recommends 
consultation with a qualified third- 
party. As stated in the preamble to the 
2008 supplemental proposal, any 
professional consulted by the CAFO 
should have the requisite training, 
experience and expertise to conduct 
and/or substantively review the 
required analyses, and to advise the 
owner or operator as to whether the 
CAFO is, in fact, designed, constructed, 
operated, and maintained such that it 
will not discharge. 

The third eligibility criterion for 
certification established by this final 
rule, 40 CFR 122.23(i)(2)(iii), requires 
that the CAFO maintain the 
documentation required by the first two 
criteria ‘‘either on site or at a nearby 
office, or otherwise make such 
documentation readily available to the 
Director or Regional Administrator upon 
request.’’ The 2008 supplemental 
proposal included a regulatory 
requirement that the NMP and other 
documentation of eligibility be 
maintained by the CAFO ‘‘on site.’’ 
Many commenters expressed the need 
for the final rule to include regulatory 
language allowing all documentation of 
the certification eligibility criteria to be 
held on-site or made readily available 
upon request. These commenters were 
primarily concerned that a requirement 
to maintain the documentation on site 
would be unreasonably burdensome on 
facilities that have multiple production 
sites with one central office. EPA agrees 

that the documentation necessary to 
demonstrate certification eligibility, 
including the CAFO’s site-specific NMP, 
should be maintained either on site or 
at a nearby office, or otherwise made 
readily available to the permitting 
authority upon request. The final rule 
established today includes this revision 
to the proposed language, which is also 
consistent with the provision 
established today applicable to the 
agricultural stormwater discharge 
exemption for unpermitted CAFOs, 
discussed in section III.B of this 
preamble. EPA recommends that 
operators maintain the necessary 
documentation on-site to ensure proper 
implementation of all operation and 
maintenance procedures. 

(ii) Submitting the Certification 
Under the certification option 

promulgated by this action, a CAFO 
seeking to certify that it does not 
discharge or propose to discharge is 
required to submit the certification to 
the permitting authority. Under 40 CFR 
122.23(i)(3), the submission to the 
Director must include: (1) The CAFO 
owner or operator’s name, address and 
phone number; (2) information 
regarding the CAFO’s location, 
including latitude and longitude; (3) a 
description of the basis for the CAFO’s 
certification that it satisfies the 
eligibility requirements of 40 CFR 
122.23(i)(2); (4) the certification 
statement set forth in 40 CFR 
122.23(i)(3)(iv); and (5) an official 
signature that meets the signatory 
requirements of 40 CFR 122.22. 

The signed certification makes the 
CAFO legally responsible for its 
representations to the Director regarding 
the design, construction, operation, and 
maintenance of the CAFO. As EPA 
noted in the preamble to the 2008 
supplemental proposal, the language 
regarding legal liability for making a 
false statement under the certification 
option is consistent with language in 40 
CFR 122.26(g) which applies to facilities 
seeking to obtain a ‘‘no exposure’’ 
exclusion from the requirement for an 
industrial stormwater discharge permit. 
EPA clarifies that under the applicable 
signatory requirements in § 122.22, 
signing the certification signifies that 
the signer is certifying that the 
certification was prepared under his/her 
direction or supervision in accordance 
with a system designed to assure that 
qualified personnel properly gathered 
and evaluated the information 
submitted and that based on the 
responsible official’s inquiry of the 
person or persons who manage the 
system, or those persons directly 
responsible for gathering the 

VerDate Aug<31>2005 17:16 Nov 19, 2008 Jkt 217001 PO 00000 Frm 00014 Fmt 4701 Sfmt 4700 E:\FR\FM\20NOR2.SGM 20NOR2rw
ilk

in
s 

on
 P

R
O

D
1P

C
63

 w
ith

 R
U

LE
S

_2

 61  61  61 



70431 Federal Register / Vol. 73, No. 225 / Thursday, November 20, 2008 / Rules and Regulations 

information, the information submitted 
is, to the best of their knowledge and 
belief, true, accurate and complete. 

This final rule makes no changes to 
the existing regulations concerning how 
CAFOs may make Confidential Business 
Information (CBI) claims with respect to 
information they must submit to the 
permitting authority and how those 
claims will be evaluated. A facility may 
make a claim of confidentiality under 
the existing regulations at 40 CFR part 
2, subpart B. 

The third item the Agency is requiring 
for submission to the Director, as listed 
above, is a statement describing the 
basis for the CAFO’s certification that it 
is designed, constructed, operated, and 
maintained in accordance with the 
certification eligibility criteria. EPA’s 
expectation for what this description 
should include is unchanged from the 
2008 supplemental proposal. In the 
preamble to the 2008 supplemental 
proposal, EPA requested public 
comment on whether the scope and type 
of information included in the 
description of eligibility submitted to 
the Director should include: (1) The 
type and number of animals; (2) the type 
and capacity of manure and wastewater 
storage and/or containment; (3) storm 
size used as the basis for containment 
design; (4) whether the CAFO consulted 
with a professional engineer or 
technical service provider (TSP); (5) 
identification of the documents 
maintained on site in accordance with 
the eligibility criteria; and (6) any 
technical standards, tools (e.g. , RUSLE 
and Phosphorus Index) and formulas 
used to calculate application rates of 
manure, litter, and process wastewater. 

Commenters expressed differing 
viewpoints as to what documentation 
must be provided to the Director for the 
no discharge certification. Some 
commenters felt that the 2008 
supplemental proposal would have 
required the submission of too much 
information, and that CAFOs should 
only be required to submit a list of the 
documents created to establish a 
facility’s eligibility. Some of these stated 
that submission of any facility design or 
operation specifics is superfluous given 
that there is no review by the permitting 
authority. In contrast, other commenters 
believed that the extent of 
documentation to be submitted to the 
Director was insufficient to establish 
that a facility is designed, operated, and 
maintained in a way to ensure that it is 
not discharging. Specifically, these 
commenters desired that submissions 
include all documents associated with 
meeting the eligibility criteria for 
certification. 

After consideration of these 
comments, EPA believes that the list of 
information presented in the preamble 
to the supplemental proposal balances 
the need of the Director to be informed 
of critical aspects of the certified 
CAFO’s operation with the fact that the 
certification is not subject to review by 
the Director in order to become 
effective. It is reasonable that the 
description of the CAFO’s basis for 
certification be submitted as part of the 
certification, including the type of 
information listed above, as proposed in 
the supplemental proposal. EPA also 
recognizes that depending on site- 
specific conditions at a particular 
facility, certain information may not be 
necessary (e.g. , an operation with no 
land application areas would not need 
to provide information about 
application rates of manure, litter, and 
process wastewater). Furthermore, if the 
Director is concerned that a CAFO that 
discharges or proposes to discharge has 
submitted a certification, the Director 
has the authority to request additional 
information from the CAFO, as 
discussed below. 

The authority given to the permitting 
authority under section 308 of the CWA 
to conduct inspections at operations is 
not affected by this rule. Section 308 
authorizes, among other things, EPA to 
require owners or operators of point 
sources to establish records, conduct 
monitoring activities and inspections, 
and make reports, to enable the 
permitting authority to determine 
whether there is any violation of any 
prohibition, or any requirement 
established under section 308, 402, or 
504 of the CWA. Therefore, any CAFO, 
whether it is certified, permitted, or 
neither, may be subject to an 
information gathering request or 
inspection, at the Director’s discretion 
and for any of the reasons provided by 
section 308 of the CWA. 33 U.S.C. 1318. 

Under this final rule, 40 CFR 
122.23(i)(4), a ‘‘certification that meets 
the requirements of paragraphs (i)(2) 
and (i)(3) * * * shall become effective 
on the date it is submitted, unless the 
Director establishes an effective date of 
up to 30 days after the date of 
submission.’’ A certification is effective 
if the CAFO meets the eligibility criteria 
in § 122.23(i)(2) and submits the signed 
certification statement and other 
required information in accordance with 
§ 122.23(i)(3). This rule also requires the 
use of certified mail or an equivalent 
method of documentation for 
identifying the date of submission, 
consistent with the supplemental 
proposal, in order to notify the Director 
that the CAFO has chosen to self-certify. 

EPA notes that under the final 
provision, the Director may, but is not 
required to, establish that certifications 
will become effective after a specified 
number of days, not to exceed 30 days, 
following submission of the certification 
if the Director deems such action 
appropriate, as discussed below. 
Regardless of whether the permitting 
authority chooses to establish an 
effective date in accordance with 
§ 122.23(i)(4), a certification becomes 
effective (either on the date it is 
submitted or on the date established by 
the Director) without acceptance or 
approval by the permitting authority. A 
decision by the permitting authority to 
delay the effective date would allow the 
permitting authority to become aware of 
the CAFO’s certification prior to it going 
into effect. A delayed effective date of 
up to 30 days could provide the 
opportunity for the permitting authority 
and the CAFO to have a focused 
exchange of information before the 
certification becomes effective. For 
example, as a result of such an exchange 
the CAFO may choose to consider 
making revisions to its certification to 
be assured it has submitted a 
certification that meets all the 
requirements of § 122.23(i)(2) and (3). 
Also, such an exchange could provide 
an opportunity for the CAFO to obtain 
additional information about 
maintaining a valid certification after it 
goes into effect. The permitting 
authority can also request information 
from an unpermitted CAFO, as provided 
in section 308 of the CWA, and provide 
feedback to the CAFO operator if the 
Director believes that the CAFO has not 
met the certification requirements. 

EPA emphasizes that the final rule 
does not require Director review of the 
certification. Therefore, if, for example, 
the permitting authority establishes that 
certifications in that State will become 
effective 30 days after submission, a 
certification from a CAFO that has met 
the eligibility and submission 
requirements in § 122.23(i)(2)–(3) will 
go into effect on day 30 regardless of 
any activities that take place during the 
30-day period, so long as the CAFO 
maintains eligibility throughout that 
period. Similarly, because the 
certification is not subject to permitting 
authority review and approval, inaction 
on the part of the permitting authority 
at any time during or after the 30 days 
does not indicate that the CAFO either 
has or has not met the eligibility and 
submission requirements. An effective 
date that is no more than 30 days after 
submission provides sufficient time for 
the permitting authority to receive the 
certification and have an exchange with 
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the CAFO, but it does not constitute an 
unreasonable delay for the CAFO to 
obtain a valid certification. Given these 
underlying principles, EPA has 
determined that it is appropriate to 
allow the Director discretion to establish 
an effective date that is up to, but not 
more than, 30 days after submission. 

EPA received comments concerning 
the submission process for no discharge 
certifications. Numerous commenters 
expressed concerns with the lack of any 
explicit requirement for Director review 
and approval of certifications. Some 
commenters asserted that the lack of 
review and public participation under 
the 2008 supplemental proposal violates 
the CWA and the Waterkeeper decision, 
and that without such review, 
certification provides no assurance of 
‘‘no discharge’’ and creates an 
impermissible permitting structure 
based on self-regulation. Other 
commenters indicated that Director 
review of key documentation is 
necessary to ensure that a facility’s 
certification meets applicable criteria. 
Some commenters requested that the 
documents necessary to meet the 
eligibility criteria also be subject to 
review by the Director and that approval 
of the no discharge certification be made 
contingent on such review. 

EPA does not agree that the lack of a 
requirement for Director review is 
contrary to the CWA or the Waterkeeper 
decision. The voluntary certification 
option is available only to CAFOs that 
do not discharge or propose to discharge 
and, therefore, are not required to seek 
NPDES permit coverage. Neither the 
CWA nor the Waterkeeper decision 
requires a permitting authority to review 
no discharge certifications or to subject 
such information to public 
participation. Under the CWA, such 
requirements apply only to the 
permitting process. In addition, EPA 
emphasizes that certification is not a 
substitute for a permit. Rather, a valid 
certification simply allows an 
unpermitted CAFO that is designed, 
constructed, operated, and maintained 
not to discharge to establish and 
document that it does not discharge or 
propose to discharge, in exchange for 
the assurance provided by a no 
discharge certification that it is not 
subject to the regulatory requirement to 
seek permit coverage in 40 CFR 
122.23(d)(1) and (f). It is the CAFO’s 
choice and responsibility to establish 
and maintain a valid certification or lose 
the benefits afforded by the certification. 
Furthermore, as mentioned above, the 
final rule allows the permitting 
authority to establish an effective date 
for certification of up to 30 days after 
the date of submission by the CAFO. 

Allowing States the discretion to delay 
the effective date of certification 
addresses some comments from States 
expressing uncertainty about the role of 
the permitting authority in the 
certification process. 

(iii) Limitations on Certification 

This rule includes several limitations 
on certification related to the term of a 
certification, withdrawal of certification, 
and recertification after a certification 
becomes invalid. 

Consistent with the 2008 
supplemental proposal, under this final 
rule, a no discharge certification will 
expire five years after the effective date, 
unless the CAFO voluntarily withdraws 
the certification or the certification 
becomes invalid (i.e., the CAFO has 
either discharged or ceases to be 
designed, constructed, operated, and 
maintained in accordance with 
certification eligibility criteria) during 
the five-year term. See 40 CFR 
122.23(i)(4). Some commenters agreed 
with the proposed five-year term of 
certification, because the limited term of 
certification would ensure that the 
CAFO reevaluates eligibility. Other 
commenters contended that facilities 
should recertify on a more frequent 
basis, either annually or triennially, to 
ensure more frequent reevaluation of 
their certification. A number of 
commenters did not believe that a term 
of certification should be prescribed; 
several of these commenters maintained 
that if a facility remains in compliance 
with the certification criteria and does 
not make any significant changes in 
operation, the certification should 
remain valid indefinitely. 

After considering the comments 
regarding the appropriate term for 
certification, EPA has concluded that 
the proposed five-year term is 
appropriate. At the end of this term the 
certification can be renewed, if desired 
by the CAFO. Since CAFOs commonly 
alter their operations over time, it is 
reasonable for the CAFO to periodically 
reevaluate and update its certification 
submission. In addition, renewal every 
five years does not create an undue 
burden on the CAFO or the permitting 
authority because CAFOs that have not 
had major changes in operations may be 
able to use much of the same 
documentation as prepared previously, 
and permitting authorities are not 
required to review and approve the 
certification. A shorter term for 
certification, such as one or three years, 
is not necessary because a properly 
certified CAFO needs to evaluate the 
facility at regular intervals as part of the 
inspection and recordkeeping 

requirements. Thus, a five-year term is 
reasonable. 

Under 40 CFR 122.23(i)(5) a CAFO 
may withdraw its certification at any 
time by notifying the Director, by 
certified mail or equivalent method of 
documentation, that it is withdrawing 
its certification. The certification is 
effectively withdrawn on the date the 
notification is submitted to the Director. 
If a CAFO’s certification becomes 
invalid as provided in § 122.23(i)(4), 
discussed below, § 122.23(i)(5) requires 
the CAFO operator to withdraw its 
certification within three days of the 
date on which the CAFO becomes aware 
that the no discharge certification is 
invalid. As proposed, this final rule 
does not require the CAFO operator to 
notify the Director of the reason for 
withdrawing the certification because 
certification is voluntary. 

EPA received a number of comments 
concerning the withdrawal of 
certification. These comments generally 
focused on the need for a certified 
CAFO to provide more information 
regarding its actions leading to the 
withdrawal. Some commenters observed 
that in order to withdraw certification, 
CAFOs should have to submit the 
reasons for such withdrawal to the 
Director. EPA believes it is reasonable 
for a CAFO to be able to withdrawal its 
voluntary certification at any time 
without additional explanation. The 
decision to certify is voluntary, and 
thus, it is appropriate to allow a CAFO 
to decide to withdraw its certification 
for any reason with no further 
explanation. However, certain situations 
require the CAFO to withdraw its 
certification. This final rule requires 
that a CAFO withdraw its certification 
by notifying the Director in the event 
that the certification is no longer valid, 
either because of a discharge or because 
the CAFO ceases to meet the eligibility 
criteria. See § 122.23(i)(4) and (5). 
Notifying the Director that a CAFO is 
withdrawing its certification provides 
the information necessary for the 
Director to maintain an up-to-date 
record of certified CAFOs. A CAFO that 
fails to withdraw its certification within 
three days of becoming aware that the 
certification is invalid would be in 
violation of this regulatory requirement. 
EPA believes these provisions 
appropriately balance the voluntary 
nature of certification with the value to 
the Director of maintaining accurate 
records of the universe of certified 
CAFOs. 

This final rule describes in 
§ 122.23(i)(4) the situations that cause a 
certification to become invalid. First, in 
the unlikely event of a discharge from 
a properly certified CAFO, the 
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certification would cease to be valid and 
would no longer be in effect. Second, 
should a CAFO fail to continue to meet 
any of the eligibility criteria, the CAFO’s 
certification would no longer be valid. 
Circumstances that could result in the 
certification becoming invalid include, 
for example, an increase in animals that 
exceeds the capacity of the production 
area for manure storage and handling or 
a loss of land application areas such that 
the assumptions in the NMP concerning 
land application would no longer be 
appropriate, if the CAFO’s operations, 
NMP and certification documentation 
were not revised to address these 
changed circumstances. EPA 
emphasizes that failure by a certified 
CAFO to continue to meet the eligibility 
requirements in 40 CFR 122.23(i)(2) is 
not, in and of itself, a violation of any 
regulatory requirement because 
certification is strictly voluntary. For 
example, failure to implement the 
measures set forth in 40 CFR 412.37(a)– 
(b), which are required for no discharge 
certification eligibility under 40 CFR 
122.23(i)(2)(i), is not a violation of 
§ 412.37(a)–(b) but renders the 
certification invalid. However, failure to 
withdraw a certification that has 
become invalid is a violation of the 
requirement to do so. 

As explained in the 2008 
supplemental proposal, once a 
certification ceases to be valid, the 
operator cannot rely on it if a 
subsequent enforcement action is 
brought for a violation of the duty to 
apply for a permit that is triggered after 
the certification becomes invalid. In 
other words, once a CAFO’s certification 
becomes invalid, the CAFO is in the 
same position as any other unpermitted 
and uncertified CAFO. After 
withdrawing the invalid certification, 
the operator may be interested in 
seeking to recertify that the CAFO does 
not discharge or propose to discharge or, 
if the CAFO does discharge or propose 
to discharge, the CAFO is required to 
seek permit coverage, as stated in 40 
CFR 122.23(i)(5)(ii). 

In the 2008 supplemental proposal, 
EPA proposed to allow a previously 
certified CAFO to recertify by revising 
its operations to address the deficiency 
that led to the invalid certification and 
submitting a new certification 
statement. Under the proposal, if the 
certification was rendered invalid by a 
discharge, in order to recertify a CAFO 
would have to submit to the Director the 
information required under 40 CFR 
122.23(i)(3) and additional information 
describing the discharge and the steps 
taken by the CAFO to permanently 
address the cause of the discharge. As 
proposed, such a recertification 

submission, like the initial submission, 
would not be subject to review. 

Under this final rule, if a CAFO’s 
certification becomes invalid due to a 
failure to meet the eligibility criteria, as 
opposed to because of a discharge, and 
the CAFO wishes to recertify, the owner 
or operator would need to make the 
changes necessary to establish eligibility 
under § 122.23(i)(2). The provisions 
applicable to the recertification 
submission and effective date would be 
the same as for any certification. See 
§ 122.23(i)(3) and (4). If the CAFO 
wishes to recertify after a discharge has 
occurred, the CAFO would need to meet 
the additional requirements of 40 CFR 
122.23(i)(6), discussed in detail below. 

Commenters expressed several 
viewpoints with regard to the proposed 
provisions for recertification after a 
discharge. Some commenters supported 
the recertification process as proposed. 
These commenters generally recognized 
that CAFOs may encounter unusual 
circumstances that result in a discharge 
and that it is appropriate to allow for 
recertification once the conditions that 
resulted in the discharge are addressed. 
Certain other commenters argued that 
subsequent to a discharge any 
recertification should be reviewed by 
the permitting authority and open to 
public comment to ensure a rigorous 
assessment of whether recertification is 
appropriate. Some commenters asserted 
that recertification after a discharge 
should not be allowed at all under the 
CAFO regulations. Furthermore, some 
commenters believe it would be 
inequitable for unpermitted CAFOs to 
discharge and recertify if other 
discharging operators are required to 
seek permit coverage. Several of these 
commenters asserted that any CAFO 
that discharges should be required to 
obtain an NPDES permit. 

EPA emphasizes that it will be highly 
unlikely for a CAFO that is designed, 
constructed, operated, and maintained 
in accordance with the eligibility 
criteria in § 122.23(i)(2) to discharge. 
Furthermore, EPA maintains its 
position, stated in the preamble to the 
2008 supplemental proposal, that the 
Agency generally considers a recurring 
discharge as evidence that a CAFO is 
not eligible for certification or 
recertification and needs to seek permit 
coverage. However, given the possibility 
of a discharge from a properly certified 
CAFO, albeit remote, EPA believes it is 
necessary for the final rule to include 
provisions specifically for a CAFO 
seeking to recertify after a discharge. 

In response to comments, EPA has 
established specific criteria in this final 
rule that limit a CAFO’s ability to 
recertify after a discharge to those 

situations where (1) the certification 
was valid at the time of the discharge, 
meaning the CAFO continued to be 
designed, constructed, operated, and 
maintained for no discharge in 
accordance with all provisions of the 
NMP and any operation and 
maintenance plans included in the 
certification; (2) the operator has made 
any necessary changes to the CAFO’s 
design, construction, operation and 
maintenance to permanently address the 
cause of the discharge and ensure that 
no discharge from this cause occurs in 
the future; and (3) the CAFO has not 
previously recertified after a discharge 
from the same cause. The first criterion 
limits the availability of recertification 
after a discharge by excluding CAFOs 
that discharge after allowing the 
certification to lapse. EPA believes that 
a CAFO that certifies under penalty of 
law that it is and will continue to be 
designed, constructed, operated, and 
maintained so as not to discharge, that 
then fails to satisfy this criterion and 
subsequently discharges, should not be 
given the opportunity to once again 
obtain the benefits of a no discharge 
certification. The second criterion 
ensures that a CAFO will only recertify 
after it has carefully evaluated the cause 
of the discharge and taken whatever 
action is necessary to ensure that a 
discharge from the same cause will not 
occur again. Finally, the third criterion 
constrains a CAFO from engaging in a 
cycle of recertifying after multiple 
discharges from the same cause. The 
voluntary certification option 
established in this rule is not intended 
to be a mechanism for discharging 
CAFOs to avoid obtaining permit 
coverage, a concern cited by several 
commenters who opposed the 
certification option. On the contrary, 
EPA is providing the certification option 
to allow CAFOs that meet the eligibility 
criteria to establish up front that they do 
not discharge or propose to discharge. 

The final rule provides that the 
CAFO’s recertification will not become 
effective until 30 days from the date of 
submission. The operator is also 
required to submit the following 
information for review by the Director: 
A description of the discharge, 
including the date, time, cause, duration 
and approximate volume of the 
discharge, and a detailed explanation of 
the steps taken by the CAFO to 
permanently address the cause of the 
discharge. This 30-day review period 
provides an opportunity for the Director 
to consider the circumstances leading to 
the discharge, any actions taken by the 
CAFO to permanently address the cause 
of the discharge, and any other relevant 
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compliance information regarding the 
facility. EPA encourages State 
permitting authorities to take advantage 
of this opportunity to consider such 
information. As is true for the general 
certification process described above, 
when a CAFO seeks to recertify after a 
discharge, the Director has the authority 
to collect additional information from 
the CAFO, assess whether the criteria in 
this rule are satisfied, and provide 
feedback to the CAFO if he/she believes 
that the CAFO has not met the 
recertification criteria. For example, the 
30-day review period will allow the 
Director to assess whether or not the 
CAFO has previously recertified after a 
discharge from the same cause. 
However, as with the initial 
certification, the Director is not required 
to take any action for a certification to 
become effective at the end of the 30- 
day review period and inaction does not 
indicate that the CAFO has met the 
recertification criteria. After considering 
public comments on the 2008 
supplemental proposal regarding 
recertification after a discharge, EPA has 
determined that this 30-day review 
period is reasonable and prudent to 
allow the Director to review situations 
where a previously certified CAFO has 
had an actual discharge. 

Overall, the limited conditions under 
which a CAFO can recertify following a 
discharge, the description of the 
discharge submitted to the permitting 
authority, and the required 30-day 
review period prior to the recertification 
becoming effective, provide an 
opportunity for the Director to 
determine whether the CAFO discharges 
or proposes to discharge and must seek 
coverage under an NPDES permit. For 
example, as provided in 40 CFR 
122.28(b)(2)(vi), the Director has the 
authority to direct that the CAFO be 
covered under a general permit if one is 
available. 

EPA believes the final rule provisions 
covering recertification after a discharge 
provide an appropriate balance of the 
flexibility offered by voluntary 
certification and the need for scrutiny of 
previously certified CAFOs that have 
discharged. Additionally, under the 
final rule, any previously certified 
CAFO that discharges or proposes to 
discharge is subject to the permit 
application requirements of 40 CFR 
122.23(d)(1) and (f), and therefore must 
apply when the CAFO proposes to 
discharge. A CAFO that has 
permanently addressed the cause of the 
discharge such that the CAFO does not 
‘‘discharge or propose to discharge’’ is 
not required to seek permit coverage 
regardless of whether it recertifies. For 
further discussion of the effects of a past 

discharge on a CAFO’s permit 
application requirements, see the duty 
to apply discussion at section III.A.3(a) 
of this preamble. 

B. Agricultural Stormwater Exemption 

1. Provisions in the 2003 CAFO Rule 

The discharge of manure, litter, or 
process wastewater from a land 
application area under the control of a 
CAFO is a discharge subject to NPDES 
permitting requirements, unless the 
discharge is an ‘‘agricultural stormwater 
discharge,’’ which is excluded from the 
meaning of the term ‘‘point source’’ 
under 33 U.S.C. 1362(14). In the 2003 
CAFO rule, EPA differentiated between 
discharges from land application areas 
under the control of the CAFO that are 
point source discharges and those that 
are ‘‘agricultural stormwater discharges’’ 
exempt from NPDES permit 
requirements. 

In the 2003 rule, EPA promulgated a 
definition of agricultural stormwater for 
CAFO land application areas that 
referenced 40 CFR 122.42(e)(1)(vi)–(ix). 
The referenced regulatory text includes 
requirements for edge-of-field buffers or 
equivalent measures, testing of manure 
and soil, land application at site-specific 
agronomic rates, and recordkeeping. 
While not explicitly included in the 
definition of agricultural stormwater, 
technical standards established by the 
Director, in accordance with effluent 
limitations guidelines (ELGs) in 40 CFR 
412.4(c) applied to Large CAFOs’ 
nutrient management plans for land 
application. These more specific 
limitations implemented the general 
requirements at § 122.42(e)(1)(vi)–(ix), 
and because the 2003 rule required all 
CAFOs with a potential to discharge to 
obtain permits, virtually all Large 
CAFOs were required to comply with 
them. 

2. Summary of the Second Circuit Court 
Decision 

The Second Circuit upheld EPA’s 
definition of agricultural stormwater 
established by the 2003 rule. In 
addition, ELG requirements of 40 CFR 
412.4(c) concerning land application for 
Large CAFOs were not challenged. The 
court did not, however, specifically 
address the applicability of these 
requirements to unpermitted Large 
CAFOs seeking to claim the agricultural 
stormwater exemption for land 
application discharges, in light of its 
vacature of the duty to apply for all 
Large CAFOs. Waterkeeper Alliance et 
al. v. EPA, 399 F.3d 486 (2d Cir. 2005). 

3. This Final Rule 
As a result of the regulatory revisions 

being made by this action in response to 
the Waterkeeper decision, which held 
that EPA does not have authority to 
require facilities with solely a potential 
to discharge to obtain permits, Large 
CAFOs are not required to seek NPDES 
permit coverage unless they discharge 
or propose to discharge. For those Large 
CAFOs that obtain NPDES permit 
coverage, provisions for determining 
whether precipitation-related discharges 
from their land application areas qualify 
for the agricultural stormwater 
exemption were promulgated in the 
2003 rule and codified at 40 CFR 
122.23(e). As explained above, under 
the 2003 rule, Large CAFO NPDES 
permits must require the development 
and implementation of nutrient 
management plans for land application 
in accordance with the ELG in 40 CFR 
part 412. Nutrient management plans for 
land application in accordance with 40 
CFR 412.4(c) include application rates 
and other practices for manure, litter, 
and process wastewater developed in 
compliance with technical standards, as 
well as other requirements. These land 
application requirements are then 
incorporated into the permit pursuant to 
40 CFR 122.42(e)(1). Therefore, for 
permitted Large CAFOs that land apply 
manure, litter, or process wastewater, 
‘‘site-specific nutrient management 
practices * * * as specified in 
§ 122.42(e)(1)(iv)–(ix)’’ in § 122.23(e) 
include land application rates and other 
practices determined in compliance 
with technical standards. 

The 2003 rule at § 122.23(e) specifies 
how Large CAFOs that have NPDES 
permits qualify for the agricultural 
stormwater exemption. Specifically, 
under the existing regulation, the permit 
must set forth the site-specific nutrient 
management practices that ensure 
appropriate agricultural utilization of 
nutrients as specified in 40 CFR 
122.42(e)(1)(vi)–(ix) in order for 
precipitation-related discharges from 
such land application areas to be 
exempt agricultural stormwater 
discharges. EPA did not propose to 
amend the existing agricultural 
stormwater discharge exemption 
provision in § 122.23(e), nor has EPA 
otherwise reopened the provision. 

In this rule, however, EPA is adopting 
a new regulatory provision clarifying 
what constitutes agricultural stormwater 
for unpermitted Large CAFOs. The 
Waterkeeper court held that Large 
CAFOs with a mere potential to 
discharge were not required to obtain 
permits. Because the existing 
regulations could be construed as 
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applying only to Large CAFOs with 
NPDES permits, EPA explained in the 
preamble to the 2006 proposed rule that 
a CAFO with no discharges other than 
precipitation-related discharges from its 
land application areas would not be 
considered to ‘‘discharge’’ if it applies 
manure, litter, or process wastewater to 
land under its control in accordance 
with nutrient management practices that 
ensure appropriate agricultural 
utilization of the nutrients in the 
manure, litter, or process wastewater as 
specified § 122.42(e)(1)(vi)–(ix). The 
Agency also expressly stated in its 2006 
proposal that, for unpermitted Large 
CAFOs to qualify for the statutory 
agricultural stormwater exemption, 
manure, litter, and process wastewater 
must be applied in compliance with 
technical standards, noting that 
technical standards are, in significant 
part, intended to ensure the appropriate 
agricultural utilization of the nutrients 
contained in the manure, litter, or 
process wastewater. 71 FR 37,750. EPA 
also requested comment on whether to 
codify language to require that 
unpermitted Large CAFOs that land 
apply manure, litter, or process 
wastewater must comply with the 
technical standards established by the 
Director in order to qualify for the 
agricultural stormwater discharge 
exemption for precipitation-related 
discharges from land application areas 
under their control. 

In the preamble to the 2006 proposed 
rule, EPA also discussed the reference to 
the documentation requirement found 
in 40 CFR 122.42(e)(1)(ix). EPA noted 
that documentation is a crucial element 
for determining whether a CAFO is land 
applying manure, litter, or process 
wastewater in a manner that ensures the 
appropriate agricultural utilization of 
nutrients such that any runoff from land 
application areas under a CAFO’s 
control consists only of exempt 
agricultural stormwater discharges. 71 
FR 37,750. 

The provision established in this rule 
at § 122.23(e)(1) clarifies that in order 
for unpermitted Large CAFOs to have 
their precipitation-related discharges 
qualify as agricultural stormwater 
discharges, they must land apply 
manure, litter, or process wastewater 
‘‘in accordance with site-specific 
nutrient management practices that 
ensure appropriate agricultural 
utilization of the nutrients in the 
manure, litter, or process wastewater, as 
specified in § 122.42(e)(1)(vi)–(ix).’’ This 
interpretation of the statutory 
agricultural stormwater exemption was 
upheld by the Second Circuit in the 
Waterkeeper decision. In addition, the 
new provision established at 40 CFR 

122.23(e)(2) requires unpermitted Large 
CAFOs to have nutrient management 
planning documentation on site, at a 
nearby office, or otherwise make it 
readily available upon request to 
support assertions that the only 
discharges from their land application 
areas are precipitation-related 
discharges that qualify for the 
agricultural stormwater exemption. As 
noted above, EPA has not reopened any 
aspect of the 2003 CAFO rule applicable 
to permitted CAFOs. Rather, the new 
provisions clarify how the agricultural 
stormwater exemption applies to Large 
CAFOs that do not have an NPDES 
permit. This is not a new requirement 
for unpermitted CAFOs, but rather a 
clarification of EPA’s existing 
interpretation of the agricultural 
stormwater exemption in CWA section 
502(14). 

EPA is modifying the interpretation 
articulated by EPA in the 2006 proposal 
of how technical standards apply to 
unpermitted CAFOs seeking to have 
their precipitation-related discharges 
from land application areas qualify for 
the agricultural stormwater exemption. 
Under this final rule, a precipitation- 
related discharge from land application 
areas under the control of an 
unpermitted Large CAFO constitutes an 
agricultural stormwater discharge where 
the CAFO has land applied manure, 
litter, or process wastewater in 
accordance with site-specific nutrient 
management practices that ensure 
appropriate agricultural utilization of 
the nutrients in the manure, litter, or 
process wastewater, as specified in 
§ 122.42(e)(1)(vi)–(ix). Nutrient 
management practices and rates of 
application satisfy the requirements of 
40 CFR122.42(e)(1)(viii) when they are 
in accordance with technical standards 
established by the Director. The form, 
source, amount, timing, and method of 
application of nutrients are essential 
components of the protocols for land 
application of manure, litter, or process 
wastewater specified in 
§ 122.42(e)(1)(viii). As explained below, 
CAFOs that land apply using nutrient 
management practices based on 
standards other than the technical 
standards established by the Director 
would have to demonstrate that such 
practices ensure the appropriate 
agricultural utilization of the nutrients 
in the manure, litter, or process 
wastewater as specified in 
§ 122.42(e)(1)(viii). 

Technical standards established by 
the Director provide an objective basis 
for determining when precipitation- 
related discharges from land application 
areas are exempt from NPDES permit 
requirements. Such technical standards 

are reviewed and determined by the 
permitting authority to provide a 
technically sound framework for 
establishing rates of application that 
generally would satisfy the 
requirements of § 122.42(e)(1)(viii). 
Such technical standards specify the 
method or methods for determining 
whether land application rates are to be 
based on nitrogen or phosphorus, or 
whether existing nutrient loads in the 
soil preclude land application, and also 
address the form, source, amount, 
timing, and method of application on 
each field to achieve realistic 
production goals while minimizing 
movement of nitrogen and phosphorus 
to surface waters. Thus, technical 
standards provide an objective and 
reliable framework for developing rates 
of application and other practices for 
each field, taking into account a range 
of critical factors. For purposes of 
§ 122.42(e)(1)(viii), rates of application 
developed using technical standards 
must encompass and include all of the 
factors discussed above. 

Because the technical standards 
established by the Director represent the 
permitting authority’s judgment as to 
practices that ensure appropriate 
agricultural utilization of nutrients, as 
discussed above, they provide a sound 
basis for determining and documenting 
that a precipitation-related discharge 
from land application areas will meet 
the requirements of § 122.42(e)(1)(viii). 
If a facility chooses to take a different 
approach and follow other standards, 
the facility would need to demonstrate 
not only that its practices accorded with 
such alternative standards, but also that 
the standards provided a reliable, 
technically valid basis for meeting the 
terms of § 122.42(e)(1)(viii). While 
technical standards established by the 
Director would have undergone careful 
review by the Director to determine 
their validity for purposes of applying 
the agricultural stormwater exemption, 
there may not have been a comparable 
review in place for alternative 
standards. Thus, the CAFO may have to 
demonstrate both the appropriateness of 
alternative standards and that its 
practices conformed to them in order for 
its discharges to qualify for the 
agricultural stormwater exemption. 

EPA recognizes that there may be 
other standards that are developed 
besides those established by the Director 
that may also provide guidance to 
producers regarding appropriate 
agronomic nutrient management 
practices and the development of rates 
of application. Under this rule, owners 
and operators of unpermitted CAFOs are 
not precluded from relying on such 
other standards. However, while other 
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standards may provide useful guidance, 
in the absence of being reviewed and 
established by the Director, it is the 
CAFO’s responsibility to demonstrate 
that such alternative standards do, in 
fact, ‘‘ensure appropriate agricultural 
utilization of the nutrients in the 
manure, litter, or process wastewater,’’ 
as required by § 122.42(e)(1)(viii). 

In determining whether a CAFO’s 
site-specific nutrient management 
practices do ‘‘ensure appropriate 
utilization of the nutrients’’ in the land 
applied manure, litter, or process 
wastewater, EPA will evaluate an 
unpermitted CAFO’s nutrient 
management practices using the 
technical standards established by the 
Director as a baseline and expects the 
same of authorized States. As discussed, 
EPA considers the technical standards 
established by the Director to be a sound 
measure for determining whether the 
form, source, amount, timing, and 
method of application meet the 
requirements of § 122.42(e)(1)(viii). 

As noted above, in order for an 
unpermitted Large CAFO without an 
NPDES permit to establish that the only 
precipitation-related discharges from its 
land application areas are agricultural 
stormwater discharges, it must have 
documentation showing that its nutrient 
management practices are in accordance 
with § 122.23(e)(1). This is not a new 
concept, as one of the requirements 
specified in § 122.23(e) promulgated in 
the 2003 rule is to maintain 
documentation as required by 40 CFR 
122.42(e)(1)(ix). Section 122.42(e)(1)(ix) 
requires specific records to be 
maintained to document the 
implementation of the elements of 
§ 122.42(e)(1)(vi)–(viii). As stated in the 
preamble to the 2006 proposed rule, the 
necessary documentation includes both 
the nutrient management planning 
documents and the additional 
recordkeeping that demonstrates the 
actual nutrient management practices 
that have been implemented. See 71 FR 
37,750. Such documentation is essential 
for determining whether precipitation- 
related discharges from a land 
application area are agricultural 
stormwater discharges or point source 
discharges. 

It is reasonable and appropriate that 
unpermitted CAFOs be required to 
demonstrate that their nutrient 
management practices, including rates 
of application, meet the regulatory 
definition of agricultural stormwater 
promulgated in 2003, and to do so 
means maintaining documentation of 
their nutrient management practices. 
Without adequate documentation, it 
would be difficult, if not impossible, to 
know whether such precipitation- 

related discharges are unpermitted point 
source discharges or are exempt 
agricultural stormwater discharges. 

Because unpermitted CAFOs are not 
subject to the place and time 
recordkeeping requirements of 
§ 122.42(e)(2), EPA is in this rule 
requiring that unpermitted CAFOs that 
land apply manure, litter, or process 
wastewater maintain on site or at a 
nearby office, or otherwise make 
available upon request documentation 
showing that precipitation-related 
discharges from their land application 
areas are agricultural stormwater 
discharges. The requirement for 
documentation is referenced in 
§ 122.42(e)(1)(ix), and is authorized by 
section 308(a) of the CWA. Section 
308(a) gives EPA authority to require 
any point source to establish and 
maintain records for determining 
whether ‘‘any person is in violation’’ of 
a prohibition, including the section 
301(a) prohibition against point source 
discharges unless authorized under an 
NPDES permit. Section 308(a)(4) 
authorizes EPA to require records, 
reports, and other information when 
required to carry out provisions of the 
CWA, including sections 301 and 402. 
The inclusion of this requirement for 
unpermitted CAFOs to keep the 
documentation on site or to make it 
readily available upon request is for the 
purpose of giving States and EPA a basis 
for determining whether the CAFO’s 
land application discharges are within 
the statutory exemption for agricultural 
stormwater. EPA expects that, in 
general, CAFOs will maintain their 
nutrient management plans for land 
application on site because they set out 
the protocols that must be followed in 
practice. Documentation of the site- 
specific nutrient management practices 
that is not produceable to an inspector 
at the time of a permitting authority’s 
inspection would not be considered to 
be made ‘‘readily available’’ and, 
further, would raise questions as to 
whether it is actually being properly 
used by the CAFO. 

EPA received comments in support of 
its position that a facility need not have 
an NPDES permit in order for 
precipitation-related discharges from 
land application areas to be deemed 
agricultural stormwater discharges. 
Other commenters disagreed for a 
variety of reasons. First, commenters 
asserted that the proposal was 
inconsistent with the approach EPA 
established in the 2003 rule. Second, 
some commenters argued that allowing 
the CAFO owner or operator to 
determine whether its nutrient 
management practices meet the 
requirements of the rule creates a 

similar ‘‘impermissible self-regulatory 
permitting scheme’’ as that struck down 
by the Second Circuit Court of Appeals 
in the Waterkeeper decision. They 
argued that these nutrient management 
practices must be subject to review and 
consideration by the permitting 
authority and the public. 

EPA does not agree that only CAFOs 
with NPDES permits should be allowed 
to claim that discharges from their land 
application areas are agricultural 
stormwater discharges. The question is 
whether a precipitation-related 
discharge from a CAFO’s land 
application area is exempt from 
permitting requirements as an 
‘‘agricultural stormwater discharge’’ or 
whether it is a point source discharge 
that requires a permit. As the Court of 
Appeals for the Second Circuit 
reiterated in the Waterkeeper decision, 
‘‘a discharge from an area under the 
control of a CAFO can be considered 
either a CAFO discharge that is subject 
to regulation or an agricultural 
stormwater discharge that is not subject 
to regulation.’’ 399 F.3d 486 at 508 
(citing Concerned Area Residents for the 
Environment v. Southview Farms, 34 
F.3d 114 (2d Cir. 1994)). The assessment 
of whether a discharge is exempt as 
agricultural stormwater or a point 
source discharge subject to permitting 
requirements is not part of the 
permitting process, but rather precedes 
it. 

For the same reason, EPA does not 
agree that a self-regulatory regime is 
created by allowing unpermitted CAFOs 
to claim that precipitation-related 
discharges from their land application 
areas are exempt if they land apply 
manure, litter, or process wastewater in 
accordance with appropriate nutrient 
management practices as required by 
§ 122.23(e). In the context of the 
agricultural stormwater discharge 
exemption, nutrient management 
practices are not effluent limitations, 
which can only be established and 
enforced through NPDES permits. 
NPDES permits are authorized by 
section 402 of the CWA for the 
‘‘discharge of any pollutant’’ under the 
terms of that section, including 
compliance with effluent limitations. 
Section 502(12) defines ‘‘discharge of a 
pollutant’’ and ‘‘discharge of pollutants’’ 
as ‘‘the addition of any pollutant * * * 
from any point source.’’ The definition 
of ‘‘point source’’ in section 502(14) 
expressly excludes ‘‘agricultural 
stormwater discharges and return flows 
from irrigated agriculture.’’ Therefore, 
NPDES permits are necessary for point 
source discharges, but not for 
agricultural stormwater discharges. 
Consequently, the site-specific nutrient 
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management practices that a CAFO 
must implement in order for 
precipitation-related discharges from 
areas under the CAFO’s control to be 
considered agricultural stormwater 
discharges are not effluent limitations. 
Rather, they are preconditions for 
determining whether the agricultural 
stormwater exemption applies for 
discharges from land application areas 
under the CAFO’s control. Because the 
site-specific nutrient management 
practices are not effluent limitations, 
they are not subject to the requirements 
in section 402 for public review and 
comment. However, persons who 
believe that an unpermitted Large 
CAFO’s nutrient management practices 
are not sufficient to qualify for the 
agricultural stormwater exemption are 
free to bring citizen suits under CWA 
section 505 alleging that the CAFO is 
discharging without a permit. 

The Waterkeeper court upheld EPA’s 
construction of the definition of point 
source as articulated in § 122.23(e) as 
reasonable. In this rule, EPA has not in 
any way reopened this provision of the 
2003 rule. Nor is EPA changing any 
aspect of § 122.23(e) with respect to 
what is required in order for 
precipitation-related discharges from 
land under the control of a CAFO where 
manure, litter, or process wastewater is 
applied to qualify as ‘‘agricultural 
stormwater discharges.’’ The approach 
taken in this rule is simply to describe 
how a CAFO without an NPDES permit 
may come within the scope of the 
existing language in § 122.23(e). 

C. Nutrient Management Plans 

1. Provisions in the 2003 CAFO Rule 
Under the 2003 CAFO rule, an NPDES 

permit issued to a CAFO must include 
a requirement for the permittee to 
develop and implement a nutrient 
management plan (NMP). At a 
minimum, the NMP is required to 
include best management practices 
(BMPs) and procedures necessary to 
achieve effluent limitations and 
standards, to the extent applicable, 
including the minimum requirements of 
40 CFR 122.42(e)(1)(i)–(ix). Effluent 
limitations for Large CAFOs are set forth 
in the effluent limitations guidelines 
(ELG) in 40 CFR part 412, which contain 
specific NMP requirements applicable 
to both the production area and the land 
application areas under the control of 
Large CAFOs in the cattle, swine, 
poultry, and veal calf subcategories. For 
small and medium CAFOs, and other 
operations not subject to 40 CFR part 
412 requirements, effluent limitations, 
including those applicable to land 
application areas, are established on the 

basis of the best professional judgment 
(BPJ) of the permitting authority 
pursuant to CWA section 402(a)(1)(B) 
and defined in 40 CFR 125.3(c)(2). 

2. Summary of the Second Circuit Court 
Decision 

The U.S. Court of Appeals for the 
Second Circuit found that the terms of 
an NMP are effluent limitations and 
vacated the 2003 CAFO rule insofar as 
the rule allowed permitting authorities 
to issue NPDES permits to CAFOs 
without (1) reviewing the terms of the 
NMPs; (2) providing for adequate public 
participation in the development, 
revision, and enforcement of the 
nutrient management plans; and (3) 
including the terms of the NMP in the 
permit. Waterkeeper Alliance et al. v. 
EPA, 399 F.3d 486, 498–504 (2d Cir. 
2005). The decision did not affect the 
substantive requirements for NMPs 
established at 40 CFR 122.42(e)(1) and 
412.4(c) in the 2003 CAFO rule. 

3. This Final Rule 

To address the court’s decision, EPA 
is revising the 2003 CAFO rule and 
other provisions of the NPDES 
regulations to provide for: 

• Receipt and review of the NMP by 
the permitting authority prior to issuing 
an individual permit or granting 
coverage under a general permit; 

• Adequate public participation prior 
to issuing an individual permit or 
granting coverage under a general 
permit; 

• Incorporation of the terms of the 
NMP into the NPDES permit; and 

• The process to address changes to 
the NMP once permit coverage is 
granted, for both individual and general 
permits. 

The individual permitting process 
already allows for review of NMPs by 
the permitting authority and the public, 
and incorporation of the terms of the 
NMP into the individual permit 
consistent with the CWA. This is not the 
case, however, for general permits. 
Given that fact, in promulgating these 
revisions, EPA is devoting particular 
attention to the process for issuance of 
general permits. Furthermore, EPA 
expects most CAFOs to be covered by 
general permits. 

To effectuate these changes, EPA is 
revising 40 CFR 122.21, 122.23, 122.28, 
122.42, 122.62, and 122.63. As 
mentioned above, EPA extended the 
deadlines set in the 2003 CAFO rule for 
NMP development and implementation, 
as well as for newly defined CAFOs to 
seek permit coverage in separate 
rulemakings. 71 FR 6978 (February 10, 
2006); 72 FR 40,245 (July 24, 2007). 

The preamble discussion that follows 
is divided into eight sections to 
separately address each of the following 
issues: 

• CAFO permit application or notice 
of intent requirements; 

• Procedures for permitting authority 
review and public participation prior to 
permit coverage; 

• Identification of terms of the NMP; 
• Process for incorporating terms of 

the NMP into a general permit; 
• Changes to a permitted CAFO’s 

NMP; 
• Process for review of changes to an 

NMP and for modifying terms of the 
NMP incorporated into the permit; 

• Annual reporting requirements; and 
• EPA nutrient management plan 

template. 

(a) CAFO Permit Application or Notice 
of Intent Requirements for Nutrient 
Management Plans 

EPA is revising 40 CFR 122.21(i)(1)(x) 
to require the applicant to submit, as 
part of its permit application or notice 
of intent (NOI) to be covered by a 
general permit, an NMP developed in 
accordance with the provisions of 40 
CFR 122.42(e) and, for Large CAFOs 
subject to subparts C or D of 40 CFR part 
412, the requirements of 40 CFR 
412.4(c), as applicable. Although this 
change is codified in the section of the 
regulations applicable to individual 
permit applications (40 CFR 
122.21(i)(1)), it also applies to NOIs, 
because the regulation governing NOIs 
(40 CFR 122.28(b)(2)(ii)) cross- 
references the requirements of 
§ 122.21(i)(1). EPA revised Application 
Form 2B to reflect these changes, and 
the revised form is provided as 
Appendix A of this notice. 

The final rule adopts the approach 
that EPA proposed. This approach is 
consistent with the Waterkeeper 
decision, which left undisturbed the 
substantive requirements for nutrient 
management plans in the 2003 CAFO 
rule but held that such plans must be 
submitted to the permitting authority for 
public review prior to permit coverage. 
These revisions do not change the 
required contents of the NMP, but add 
a requirement for CAFOs to submit their 
NMP as part of their application for an 
individual permit or NOI to be covered 
under a general permit. This differs 
from the requirements of the 2003 rule, 
which required that NMPs be submitted 
only at the request of the Director. 

In the 2006 proposed rule, EPA 
proposed requiring an applicant to 
submit, as part of its permit application 
or NOI, an NMP developed in 
accordance with the provisions of 40 
CFR 122.42(e)(1) and if applicable, 40 
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CFR 412.4(c)(1). The permitting 
authority would then make the NMP 
available for review prior to issuing an 
individual permit or providing coverage 
under an NPDES general permit. 

Many commenters supported the 
proposed requirements to submit NMPs 
with the initial permit application or 
NOI. One State commented that a CAFO 
should be allowed to submit the NOI 
information in batches so that the 
permitting authority could begin 
processing the NOI before a facility has 
completed its NMP to prevent delays in 
the review and approval process. The 
commenter added that authorization to 
discharge under the permit could not be 
granted until the permitting authority 
had received, processed, and reviewed 
all required NOI and NMP information 
according to the regulations. 

Nothing in this rule prohibits 
permitting authorities from accepting 
permit application information in 
batches, provided that the application 
information and submission process 
satisfies all applicable requirements. For 
example, existing NPDES regulations 
address, in relevant part, the effective 
date of an application and the 
processing of a permit. See 40 CFR 
124.3. EPA recognizes that early 
communication between the owner or 
operator of a CAFO and the permitting 
authority can help facilitate the 
permitting process, and EPA encourages 
CAFOs to work closely with their 
permitting authorities. 

EPA received some comments 
suggesting that the Director issue a 
general permit that defines the terms of 
the NMP and details BMP options for a 
range of possible conditions combined 
with a requirement for the CAFO to 
submit a summarized NMP. The 
summarized NMP would include site- 
specific facility information needed to 
apply the management approach 
prescribed by the general permit. One 
State recommended that, for general 
permits, CAFOs submit a ‘‘universal 
NMP’’ with their NOI that contains 
decision-making tools used by 
producers to determine application 
rates, dates, and methods rather than 
including site-specific information in 
the permit. This would allow for the 
public to comment on a generic 
‘‘universal NMP’’ and would reduce the 
number of comments that the State 
regulatory agencies would need to 
review and consider if comments were 
provided for each individual NMP 
submitted for a general permit. 

EPA weighed these comments in 
deciding what information needed to be 
submitted to the Director for review to 
comport with the CWA requirements 
cited by the Waterkeeper Court. The 

final rule requires any CAFO seeking 
coverage under a general permit to 
submit with the NOI an NMP that meets 
the requirements of § 122.42(e) and 
applicable effluent limitations and 
standards. EPA did not identify any 
other specific regulatory alternatives 
that substantially reduce burden while 
still providing for meaningful 
permitting authority and public review 
of site-specific NMPs prior to permit 
coverage. Thus, EPA is promulgating an 
approach that is consistent with the 
Waterkeeper decision and the NPDES 
CAFO permit program requirements, 
while continuing to allow for the use of 
general permits for CAFOs. 

EPA also received a comment that 
production and land application areas 
should have separate permitting 
requirements such that a facility that 
does not land apply would not need to 
submit an NMP that addresses its land 
application area. EPA is not revising the 
NMP requirements established in the 
2003 CAFO rule that added land 
application requirements for permitted 
CAFOs. Under the NPDES regulations 
established in the 2003 rule, permits 
issued to CAFOs apply to the entire 
facility, including land application 
areas. Furthermore, the NMP provisions 
address discharges that can originate 
either from production areas or from 
land application areas. Thus, NMPs 
have been designed to be 
comprehensive documents required of 
all permitted CAFOs. The NMP 
provisions at § 122.42(e)(1) must be 
included in a CAFO’s NMP ‘‘to the 
extent applicable.’’ Thus, if a facility 
does not land apply manure, litter, or 
process wastewater, the land 
application provisions of the regulation 
would not be applicable. CAFOs should 
note, however, that even facilities that 
do not land apply manure, litter, or 
process wastewater, but transfer all 
manure, litter, or process wastewater to 
other persons, are required by 40 CFR 
122.42(e)(3) to provide the ‘‘most 
current nutrient analysis’’ to the 
recipient. 

Although EPA is not revising the 
substantive requirements of paragraph 
(e)(1) in this rule, EPA is modifying the 
introductory paragraph to conform to 
the procedural requirements 
promulgated in this rule. Because this 
rule requires an NMP to be submitted as 
part of the CAFO’s permit application or 
NOI, EPA is removing, from paragraph 
(e)(1), the permit condition for 
development of an NMP once permit 
coverage is granted. EPA is thus revising 
§ 122.42(e)(1) simply to require that any 
individual or general NPDES permit 
issued to a CAFO require the 
implementation of an NMP that 

contains best management practices 
(BMPs) as specified in 40 CFR 
122.42(e)(1)(i)–(ix) and the applicable 
effluent limitations and standards. 
Applicable effluent limitations include, 
for Large CAFOs, the requirements of 40 
CFR part 412, and for other CAFOs BAT 
requirements set on a best professional 
judgment (BPJ) basis. 

EPA notes that the definition of 
‘‘BMPs’’ in the NPDES regulations (40 
CFR 122.2) is very broad and includes 
both practices and procedures to be 
implemented by a permittee. For this 
reason, EPA is also changing the phrase 
in the introductory paragraph of 
§ 122.42(e)(1) concerning the contents of 
an NMP from ‘‘best management 
practices and procedures’’ to simply 
reference ‘‘best management practices’’ 
without intending any change in the 
actual scope of what must be included 
in an NMP. 

(b) Procedures for Permitting Authority 
Review and Public Participation Prior to 
Permit Coverage 

This rule promulgates 40 CFR 
122.23(h), which provides new general 
permit procedures for CAFO general 
permits. The provisions of § 122.23(h) 
supplement the general permitting 
requirements of 40 CFR 122.28 with 
specific provisions for review and 
incorporation of CAFO NMPs into 
general permits for CAFOs. These 
provisions implement the decision of 
the Waterkeeper courts concerning 
public review of NMPs and 
incorporation of the terms of the NMP 
into CAFO permits, specifically for 
CAFOs seeking authorization under a 
general permit. 

After the permitting authority receives 
an application or an NOI from a CAFO, 
it is the permitting authority’s 
responsibility to review the application 
or NOI to ensure that it meets the 
requirements of the regulations, and for 
general permits, the requirements of the 
general permit. This includes 
determining whether the nutrient 
management plan meets the 
requirements of 40 CFR 122.42(e)(1) 
and, for Large CAFOs subject to 40 CFR 
412 subpart C or D, the applicable 
requirements of 40 CFR 412.4(c). As part 
of that process, the Director must review 
the NMP for both completeness and 
sufficiency, as required by the 
Waterkeeper decision. Also, because the 
Waterkeeper decision requires terms of 
the NMP to be incorporated as permit 
terms, the Director must provide for 
adequate public participation in the 
process of establishing permit terms 
based on each CAFO’s NMP. 

The general permit issuance process 
and the individual permitting process 
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differ in how a permit is developed and 
the means by which individual facilities 
obtain authorization to discharge. A 
general permit covers multiple facilities, 
and is made available to facilities 
seeking permit coverage after it is 
finalized. When the permitting authority 
develops a draft general permit, it must 
provide the public (including potential 
future permittees) an opportunity to 
review the permit, submit comments, 
and request a hearing. After considering 
comments submitted, the permitting 
authority then finalizes the general 
permit. Facilities may then submit an 
NOI seeking coverage under the final 
general permit. Typically, the 
permitting authority may then, without 
the need for further public notice and 
comment, either grant coverage under 
the general permit, require the facility to 
seek coverage under an individual 
permit, or deny permit coverage. 
Existing regulations establish a right for 
any interested person to petition the 
Director to require a facility authorized 
under a general permit to apply for an 
individual permit. See 40 CFR 
122.28(b)(3). 

For individual permits, the NMP will 
be submitted and reviewed as part of the 
permit application. The decision- 
making procedures in 40 CFR part 124 
apply to the Director’s review of the 
application, which includes the NMP. 
Part 124 requires review of the 
completeness and sufficiency of the 
permit application, includes an 
opportunity for the CAFO to modify the 
plan or provide additional information 
to the permitting authority, and requires 
a final decision by the Director after an 
opportunity for the public to comment 
and request a hearing. 

Although a review process for data 
submitted by applicants, including 
NMPs, is already provided for in 
existing NPDES regulations that address 
issuance of individual permits, such a 
process has not previously been 
expressly available in the regulations for 
CAFO general permits. Following the 
Waterkeeper decision, general permits 
for CAFOs must include the terms of an 
NMP applicable to each specific CAFO 
authorized under the permit. Moreover, 
Waterkeeper requires that the public 
have an opportunity to review each 
CAFO-specific NMP and comment on 
terms of the NMP to be incorporated 
into the permit. Thus, a second round 
of public notice and comment is 
necessary when providing coverage for 
CAFOs under a general permit. To fill 
these gaps and address the Waterkeeper 
decision, this rule creates new 
provisions at § 122.23(h) that establish a 
process for permitting authority and 

public review of NMPs for CAFO 
general permits. 

(i) Permitting Authority Review of 
Nutrient Management Plans 

As discussed above, the Waterkeeper 
court held that NMPs must be reviewed 
by the permitting authority before 
permit coverage is issued to any CAFO. 
Waterkeeper, 399 F.3d at 498–502. The 
process for permitting authority review 
of NMPs for CAFOs seeking coverage 
under a general permit is established by 
this final rule at 40 CFR 122.23(h)(1). 
Section 122.23(h) requires the Director 
to review the NOI submitted by a CAFO 
owner or operator to ensure that the NOI 
includes the information required by 40 
CFR 122.21(i)(1), including an NMP that 
meets the requirements of 40 CFR 
122.42(e) and applicable effluent 
limitations and standards, including 
those specified in 40 CFR part 412. 
Section 122.23(h)(1) also provides that 
if, upon review, the permitting authority 
determines that additional information 
is necessary to complete the NOI or 
clarify, modify, or supplement 
previously submitted material, the 
Director will notify the CAFO owner or 
operator and request that the 
appropriate information be provided. 
When the NOI is complete, the Director 
must then proceed with the public 
notification process required by this 
rule and discussed below. 

In the 2006 proposed rule, EPA 
proposed a new regulatory provision to 
establish permitting authority review of 
NMPs for general permits. This 
provision would require the Director to 
review the NMP submitted with the NOI 
and to take appropriate steps to ensure 
that the NMP meets the applicable 
requirements of 40 CFR 122.42(e)(1) 
and, for Large CAFOs, 40 CFR 412.4(c). 
Upon review of the NMP, the permitting 
authority would request from the CAFO 
owner or operator any additional 
information needed to complete the NOI 
or clarify, modify, or supplement the 
submitted material. The permitting 
authority would then notify the public 
of its receipt of a complete NOI and of 
the terms of the NMP proposed to be 
incorporated into the general permit. 
After allowing time for public comment 
and a public hearing, if needed, the 
permitting authority would decide 
whether to authorize coverage under the 
general permit. 

Many commenters disagreed with the 
proposed modified general permit 
process that would add permitting 
authority review of the NMP. The 
primary concern was that the permitting 
authorities may have insufficient 
resources to review all NMPs, which 
could limit the usefulness of general 

permits. To address this concern, a 
number of commenters suggested 
variations on the proposed process. 
These suggestions are addressed in more 
detail below under the corresponding 
discussion for the respective stage of the 
general permitting process. 

The Waterkeeper decision held that 
permitting authorities must review the 
permit application and the NMP to 
ensure that all applicable requirements 
have been met. The court made no 
distinction between individual or 
general permits with regard to this 
requirement. Because existing 
regulations do not provide for a review 
process that addresses the submission 
and review of NMPs for inclusion in a 
general permit, and given that EPA 
expects many CAFOs to be permitted 
under general permits, EPA is adopting 
provisions at § 122.23(h) that provide 
for permitting authority review of the 
CAFO NOI and NMP, as well as 
opportunity for the public to comment 
and request a hearing on the NOI, NMP, 
and the terms of the NMP to be 
incorporated into the permit. 

The procedure for review and notice 
of CAFO NOIs and NMPs will impose 
some increased burden on permitting 
authorities and will add steps to the 
process of administering a general 
permit. However, EPA has worked to 
adapt these new requirements to a two- 
stage review process that comports with 
the Waterkeeper decision and the CWA 
and adds some flexibility to the parallel 
NPDES permit procedure regulations of 
40 CFR part 124. 

Commenters stated that EPA should 
establish a correlation between the 
timing of the application process and 
permit coverage. These commenters 
wanted the regulation to automatically 
authorize discharges within 60 days 
from the date of application/NOI 
submission unless the permitting 
authority denied permit coverage within 
that period, even if the public review 
process was incomplete. They took the 
view that CAFOs should not be 
penalized by a review process that 
could vary in length based on factors 
out of the control of the CAFO. 
Similarly, some commenters stated that 
EPA’s final regulation should provide a 
clearly defined process with a limited 
length of time for permitting authority 
review. Suggestions for a time limit 
ranged from 30 to 60 days. 

To provide permitting authorities 
flexibility to review NMPs of varying 
complexity, this action does not require 
a specific timeframe for completion of 
the permitting authority review process. 
This approach is consistent with the 
existing NPDES regulations in part 124 
for other industries, which similarly do 
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not specify a timeframe for automatic 
authorization to discharge or for the 
completion of the permitting authority 
and public review processes. 

Commenters expressed concern over 
the additional workload that reviewing 
individual NMPs would create, and 
suggested alternatives to reduce 
permitting authority workload, 
including: Submission of a ‘‘universal 
NMP’’ with permit applications for use 
in determining application rates, timing, 
and methods rather than including site- 
specific information in the permit; and 
combining a detailed, clear general 
permit with the submission of a 
summarized NMP for review. 

In developing the 2006 proposed rule 
EPA evaluated alternative approaches 
for reducing operator and permitting 
authority workload. For example, EPA 
considered the use of an NMP template 
as a voluntary tool to facilitate 
completion and review of the NMP by 
CAFO applicants and permitting 
authorities, respectively. 71 FR 37,752. 
Such a template could serve as one of 
many tools available to support CAFO 
permitting and reduce permitting 
authority workloads. See preamble 
section III.C.3(h) for a discussion of the 
template. EPA also plans to develop 
additional tools and guidance to reduce 
the burden on both the CAFO operator 
and the permitting authority to meet the 
requirements of the NPDES regulations. 
For example, EPA is developing a 
training course that focuses on 
development and review of NMPs to 
comport with this final rule. EPA plans 
to first make the course available to 
State and federal permitting authorities 
in 2009. 

Another possible approach for 
minimizing permitting authority 
resource expenditures is utilizing a 
third-party for NMP review. A few 
commenters noted that having 
permitting authority staff review NMPs 
that have already been prepared by a 
State-certified planner is duplicative 
and unnecessary. Commenters believe 
that, due to their extensive training, 
certified planners are in the best 
position to review and certify NMPs 
coupled with appropriate public agency 
oversight. This is one State commenter’s 
established NMP review process. 
Commenters noted that, in some States, 
another State agency (typically the State 
agricultural agency) reviews and 
approves NMPs. A State commenter 
asserted that the final rule would meet 
the intent of the Waterkeeper decision if 
it allowed NMP review by qualified 
professionals meeting educational and 
technical training requirements as set 
forth by the Director. Such professionals 
should be properly trained and subject 

to a quality assurance protocol. One 
commenter asserted that this flexibility 
is imperative for effective State 
programs. 

The permitting authority is 
responsible for reviewing NMPs and for 
ensuring that the terms of the NMP meet 
the applicable requirements of the 
NPDES process. There is no reason, 
however, why a State cannot obtain 
assistance and advice from technical 
experts, or tailor its review based on the 
development or certification of NMPs by 
State-certified nutrient management 
planners. However, it is the permitting 
authorities’ responsibility to ensure that 
comments are properly addressed and 
the final permit terms are incorporated. 

Regarding the increased workload 
permitting authorities may experience 
due to review of NMPs, EPA notes that 
30 out of the 44 States that regulate 
CAFOs currently require NMPs to be 
submitted with a CAFO’s request for 
NPDES permit application coverage. 
Further, 28 of these States allow for 
public review of these NMPs. Thus, 
even though EPA did not specifically 
require this in the 2003 CAFO rule, such 
a review process already exists for many 
State regulatory authorities. 

(ii) Public Review of Nutrient 
Management Plans 

In the Waterkeeper decision, the 
Second Circuit held that ‘‘The CAFO 
rule deprives the public of the 
opportunity for the sort of participation 
that the Act guarantees because the Rule 
effectively shields the nutrient 
management plans [NMPs] from public 
scrutiny and comment.’’ 399 F.3d at 
503. This rule responds to the 
Waterkeeper decision by establishing 
public participation requirements that 
ensure adequate opportunity for public 
review of both a CAFO’s NMP and the 
terms of the NMP to be incorporated 
into the permit prior to the CAFO 
obtaining authorization to discharge 
under the permit. 

As previously discussed, procedures 
for public participation in the issuance 
of individual permits are already 
established in the NPDES regulations. 
See 40 CFR part 124. Because this rule 
requires CAFOs to submit their NMP as 
part of their permit application (see 
discussion at section III.C.3(a) of this 
preamble; 40 CFR 122.21 and 122.23)), 
the public will have access to the NMP 
prior to permit issuance and will also 
have full opportunity to comment on 
the adequacy of the plan and on the 
nutrient management terms in the draft 
NPDES permit developed for the 
specific CAFO facility. This individual 
permit process addresses the court’s 
decision in this respect. 

To preserve the option of general 
permits for CAFOs and to conform to 
the Waterkeeper decision which 
requires the terms of each CAFO’s NMP 
to be incorporated into the CAFO’s 
permit, this rule establishes new 
provisions, at 40 CFR 122.23(h), that 
require the permitting authority to allow 
public review of both the NMP and the 
terms of the NMP to be included in a 
general permit. 

In § 122.23(h), the rule establishes 
new general permitting procedures for 
CAFOs that require permitting 
authorities to incorporate the terms of 
site-specific NMPs, which must be 
submitted with the NOI, into CAFO 
general permits when authorizing 
coverage under a general permit. These 
procedures require the Director to notify 
the public that the permitting authority 
is proposing to grant coverage for a 
facility under the general permit and 
make available for public review and 
comment the CAFO’s NOI (including its 
NMP) and the draft terms of the NMP to 
be incorporated into the permit. The 
public will also have an opportunity to 
request a hearing on this information 
before the CAFO is authorized to 
discharge under the general permit. 

After making a preliminary 
determination that the NOI meets the 
requirements of 40 CFR 122.21(i)(1) and 
122.42(e), the Director has discretion as 
to how best to provide the requisite 
public notification in the general permit 
context. For example, public 
notification may be provided on the 
permitting authority’s Web page or 
through other electronic means. Another 
alternative is to use the notice or fact 
sheet for the general permit to establish 
a procedure allowing any person to 
request notice by mail or electronically 
of the receipt of an NOI, the permitting 
authority’s proposed action, and the 
terms of the NMP proposed to be 
incorporated into the permit. These are 
appropriate ways to balance the 
competing concerns of providing 
adequate notification to the public, 
providing flexibility to the permitting 
authority, and ensuring the practicality 
of general permits. 

Under this rule, the Director also has 
discretion to establish an appropriate 
period of time for public review of the 
NOI and draft terms of the NMP 
proposed to be incorporated into the 
permit. Under 40 CFR 122.23(h)(1), the 
Director may establish by regulation or 
in the general permit an appropriate 
period of time for the public to 
comment and request a hearing. This 
differs from the specifications in 40 CFR 
124.10, which sets a 30-day public 
notice period for proposed coverage 
under individual permits. Having the 
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Director set the time period for public 
review by regulation or in the general 
permit process will allow the public and 
other interested parties an opportunity 
to comment on the sufficiency of that 
time period. Factors the permitting 
authority might consider when 
establishing an appropriate time period 
include the number of NOIs being 
publicly noticed at any one time, the 
complexity of the material made 
available for public review, the expected 
level of public interest based on prior 
notices of CAFOs seeking coverage, the 
opportunity for the public to request an 
extension of the comment period for one 
or more facilities, and whether 
individuals can request and receive 
individual notification of CAFOs 
seeking authorization to discharge 
under the permit in a timely fashion. 

As mentioned above, the Director 
must also provide an opportunity for the 
public to request a hearing. The 
procedures for requesting and holding a 
hearing on the terms of the NMP to be 
incorporated into the general permit are 
the same as those for draft individual 
permits, which are provided in 40 CFR 
124.11 through 40 CFR 124.13. When 
granting permit coverage, the Director 
must respond to all significant 
comments received during the comment 
period as provided in 40 CFR 124.17, 
and if necessary, require the CAFO 
owner or operator to revise their NMP. 

Additionally, under the procedures 
promulgated in § 122.23(h)(1) of this 
rule, if after the public notice period 
and the conclusion of any hearings, the 
Director decides to authorize discharge 
under the permit, the permitting 
authority must notify the CAFO and 
inform the public. Such notification is 
necessary to ensure that the applicant 
and interested individuals are aware of 
the Director’s final decision on granting 
authorization to discharge under the 
general permit and incorporating site- 
specific NMP terms into the general 
permit. Furthermore, the provision 
provides notification equivalent to that 
required when CAFOs are issued 
coverage under individual permits 
consistent with this rule revision. 

EPA is promulgating 40 CFR 
122.23(h)(2), which establishes 
additional procedures for EPA-issued 
permits. Paragraph (h)(2) requires the 
EPA Regional Administrator to notify 
each person who has submitted written 
comments on the proposal to grant 
permit coverage and the draft terms of 
the NMP of the final permit decision. A 
person affected by the general permit 
can either challenge the general permit 
in court, or apply for an individual 
permit as authorized in 40 CFR 122.28. 

The public notice process described 
above also includes providing notice to 
other affected States, as required by the 
CWA. Section 402(b)(3) of the CWA 
provides that the Administrator, in 
approving a State program, shall make 
sure the State has adequate authority to 
ensure notice to ‘‘any other State the 
waters of which may be affected.’’ 
Section 402(b)(5) provides that the 
Administrator must ensure that any 
State ‘‘whose waters may be affected by 
the issuance of a permit may submit 
written recommendations to the 
permitting State,’’ and that if those 
recommendations are rejected, the 
permitting State must notify the affected 
State in writing of the reasons for the 
rejection. The public notice provisions 
in this rule provide notification to 
affected States as well as to the public 
in general. Additionally, the permitting 
authority’s response to all significant 
comments will include responses to 
comments from affected States. 

This rule balances several competing 
concerns regarding public participation 
procedures for general permitting of 
CAFOs. First, the final rule maintains 
the utility of a general permit program 
as a resource-efficient method by which 
to authorize multiple CAFOs under an 
NPDES permit while meeting the 
Second Circuit’s directive to ‘‘provide 
for adequate public participation’’ in the 
development of site-specific effluent 
limitations. Waterkeeper, 399 F.3d at 
524. Second, the final rule provides 
sufficient flexibility for State permitting 
authorities to adopt their own 
procedures while ensuring that they 
meet the public participation 
requirements of the CWA. Because of 
the large number of CAFOs that may 
seek permit coverage, the Agency 
considers it appropriate to have 
procedures that allow and encourage 
permitting authorities to continue the 
use of NPDES general permits as a 
means for applying CWA limitations 
and standards to CAFOs on a timely 
basis. Of course, existing regulations 
give the Director authority to require a 
facility to apply for an individual permit 
instead of allowing coverage under a 
general permit (even after coverage 
under a general permit has been 
granted). The Director may thus choose 
not to issue a general permit for CAFOs, 
but instead to require all CAFOs seeking 
permit coverage to obtain coverage 
under individual permits. 

The 2006 proposed rule included 
procedures for public review of NOIs 
and draft terms of the NMP substantially 
the same as the procedures promulgated 
today in § 122.23(h). EPA solicited 
comment on the proposal to give the 
Director discretion regarding the means 

of public notification and the length of 
the public notice period, and also on the 
possibility of fixed minimum time 
frames for public review. The Agency 
also specifically sought comment on 
whether the proposed public 
participation process achieved an 
appropriate balance between the 
competing interests of maintaining the 
utility of general permits for CAFOs and 
providing adequate public review of 
permit terms. 

Several commenters expressed 
concern that public review of the NMP 
would eliminate the use of general 
permits, noting that States have limited 
resources for accommodating a public 
review process. Several commenters 
stated that the proposed process 
provided inadequate opportunity for 
public input. Some believed that the 
proposed public participation process is 
inconsistent with the general permitting 
approach and that only individual 
permits are appropriate for CAFOs since 
the terms of the NMP constitute site- 
specific effluent guidelines. Others felt 
that the public participation process 
needed to begin before the development 
of the NMP to provide an opportunity 
for comment on the specific best 
management practices (BMPs) to be 
included in the plan. 

The procedures for public 
participation in this final rule preserve 
the availability of general permits for 
CAFOs. As discussed above, the 
changes to the CAFO general permit 
process made in this rule are necessary 
to meet the requirements of the 
Waterkeeper decision. In addition, EPA 
has provided flexibility where it could 
with regard to how a permitting 
authority provides public notice and 
makes key information available. 
Further, the rule provides permitting 
authorities with flexibility to establish 
an appropriate time period for public 
review. Finally, the rule does not 
change any of the existing regulations 
that allow a permitting authority to 
require an individual permit when 
appropriate. Overall, the final rule 
maintains the utility of a CAFO general 
permit program as a resource-efficient 
method for authorizing multiple CAFOs 
under an NPDES permit while meeting 
the court’s directive to ‘‘provide for 
adequate public participation’’ in the 
development of site-specific effluent 
limitations. 

One commenter stated that public 
access to the entire NMP will strongly 
compel operators to risk noncompliance 
by operating without authorization 
under a permit. Some commenters were 
concerned that sensitive information 
will be made available to the public. 
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EPA understands the sensitivity of 
some information that may be contained 
in a CAFO’s NMP. However, public 
availability and permitting authority 
review of a CAFO’s NMP is not a new 
practice; rather, it is one that is 
currently employed in many State 
NPDES CAFO programs. As stated 
above, 30 of the 44 States that permit 
CAFOs request that NMPs be submitted 
as part of their permit application 
process. In most of those States the 
permitting authority conducts a 
comprehensive technical review of the 
NMPs prior to granting authorization to 
discharge under the permit. These 
NMPs have already been publicly 
available in these States for some time. 
Moreover, most of these States provide 
notice to the public of the availability of 
these plans and seek public review, 
with some conducting public meetings 
as well. Any information submitted to 
the permitting authority as part of a 
permit application or NOI must be made 
available for public review and 
comment, unless it is confidential 
business information (CBI). See 40 CFR 
122.7. 

EPA disagrees with commenters who 
believe that the permitting process 
provides inadequate opportunity for 
public input or that such opportunity 
should arise earlier in the process. The 
final rule provides ample opportunity 
for the public to comment on the terms 
and conditions of the general permit, 
including for each permitted CAFO, the 
opportunity to comment on permit 
coverage and the terms of the NMP. This 
rule requires that the public have access 
to the NOI and the NMP when 
reviewing and commenting on BMPs 
and other terms of the NMP to be 
incorporated as enforceable conditions 
of the permit. 

Several commenters supported 
permitting authority discretion on the 
method of providing public notice of the 
opportunity to comment on an NMP or 
request a hearing. One commenter 
stated that EPA should allow 
applications to be processed jointly so 
that the permitting authority could 
provide notice to the public of multiple 
NMPs at the same time. Another 
commenter supported web-based or 
other electronic notice. One commenter 
suggested that the general permit fact 
sheet be utilized to establish a 
procedure allowing any person to 
request notice by mail or electronically 
of the receipt of an NOI, the permitting 
authority’s proposed action, and the 
terms of the NMP proposed to be 
incorporated into the permit. Such an 
approach would provide flexibility to 
the permitting authority and reduce the 

number of notices that must be 
published. 

As stated above, this rule allows the 
permitting authority discretion as to 
how best to provide such public 
notification in the general permit 
context. For example, public 
notification may be provided on the 
permitting authority’s Web page or 
through other electronic means. The 
final rule does not restrict the ability of 
a permitting authority to provide notice 
of multiple NMPs at one time provided 
the all applicable procedural and 
substantive permitting requirements are 
satisfied. However, notice must be 
adequate, and the opportunity to 
comment must be meaningful. 

Some commenters expressed that EPA 
should require a minimum of 30 days 
for public review and that the 2006 
proposed rule provided permitting 
authorities too much discretion. Others 
stated that the public participation 
process should be limited, with many 
suggesting no more than 30 days for an 
initial submission. In addition, 
commenters requested that EPA limit 
the circumstances under which the 
comment period could be extended. 
EPA believes that the decision as to how 
much time should be allowed for public 
participation is best decided by the 
Director for reasons discussed above, 
including that the public will have an 
opportunity to comment on the length 
of the public notice period when 
reviewing either the draft regulations or 
draft general permit. 

EPA also received comments 
suggesting that EPA specify that each 
facility would be subject to only one 
public hearing on a draft permit; that 
the decision to hold a public hearing on 
a draft permit and NMP should be based 
on a finding of a significant degree of 
public interest and limited to issues 
germane to permitting; and that public 
review of a general permit be limited to 
the terms of the NMP that are 
incorporated into the permit. Several 
commenters were concerned that 
without some limitations, the public 
review process could be misused. This 
rule specifies that permitting authorities 
follow the procedures set forth in 
§ 124.11–124.13. These protocols are 
well established for NPDES permits and 
allow the Director to weigh the relevant 
circumstances in addressing each of the 
issues raised by commenters. 

State commenters were generally 
supportive of EPA’s proposed approach 
and the flexibility it allows for 
permitting authorities in the general 
permit process. In particular, these 
commenters said that establishing 
timeframes for public review should be 
left to the permitting authority. 

One State suggested that the public 
participation aspects of the 2006 
proposed rule be limited to only new 
Large CAFOs and that NMP terms for 
previously authorized Large CAFOs be 
made available as part of a modified 
annual reporting requirement. The 
public participation requirements in 
this final rule are applicable to all CAFO 
NPDES permits. The Waterkeeper 
decision did not distinguish between 
new facilities seeking permit coverage 
for the first time and existing facilities 
seeking permit reissuance for purposes 
of public participation in reviewing 
CAFO NMPs. Such a distinction would 
not make sense given that the Second 
Circuit found that the terms of NMPs are 
effluent limits that must be included in 
the permit and presented for public 
review and comment. Providing the 
NMP terms to the public only in an 
annual report would not address the 
Waterkeeper requirement that the 
permitting authority must provide for 
public notice and the opportunity to 
comment on the NMP terms and that the 
NMP terms must be enforceable. 

EPA regulations applicable to State 
NPDES programs specify that where 
notice and opportunity for comment 
must be provided, a permitting 
authority must respond to significant 
public comments (§ 124.17). Several 
commenters said EPA should 
specifically narrow what constitutes a 
significant comment warranting a 
response by the permitting authority. 
Their general position was that 
comments must have a technical or 
scientific basis, or address errors, 
omissions, or misrepresentations in 
order to be considered significant. Some 
said that comments should be limited 
only to issues under the purview of the 
CWA, and generalized grievances about 
the operation or location should be 
identified as insignificant and not 
warrant any response by the permitting 
authority. Other commenters, namely 
State agencies, identified the need to 
provide the permitting authority with 
flexibility for determining which 
comments are significant and warrant a 
response. They also indicated that the 
permitting authority will have limited 
resources for responding to all 
comments on a draft permit and NMP. 

EPA intends that this final rule be 
consistent with existing regulatory 
provisions addressing public 
participation in the NPDES program and 
believes that it provides a reasonable 
amount of discretion and flexibility for 
permitting authorities to determine and 
respond to those comments deemed to 
be significant. 
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(c) Identification of Terms of the NMP 
In the Waterkeeper decision, the 

Second Circuit held that because the 
terms of the NMP constitute effluent 
limitations, the CAFO Rule, ‘‘by failing 
to require that the terms of the nutrient 
management plans be included in 
NPDES permits—violates the CWA and 
is otherwise arbitrary and capricious in 
violation of the Administrative 
Procedure Act.’’ 399 F.3d at 502. 

To respond to the Waterkeeper 
decision, the Agency is promulgating 40 
CFR 122.42(e)(5) in order to specify the 
minimum terms of the nutrient 
management plan (NMP) that must be 
enforceable requirements of a CAFO’s 
NPDES permit. As discussed in the 
preambles to both the 2006 proposed 
rule and 2008 supplemental proposal, 
EPA is not revisiting the decisions the 
Agency made in 2003 with respect to 
the contents of the nutrient management 
plan because the Waterkeeper decision 
did not affect these requirements. This 
rule requires that, based on the 
provisions promulgated in 2003 that 
define nutrient management plans (40 
CFR 122.42(e)(1) and 412.4(c)), the 
‘‘terms’’ of the nutrient management 
plan become terms and conditions of 
the permit, as required by the Second 
Circuit decision. 

The Waterkeeper court clearly 
indicated that the terms of the NMP 
must be included in the permit and that 
the terms must include ‘‘waste 
application rates’’ developed by Large 
CAFOs pursuant to their NMPs. 399 
F.3d at 502. Paragraph (e)(5) includes 
two alternative approaches for 
specifying terms of the NMP with 
respect to rates of application, which are 
needed to satisfy the requirement that 
the NMP include ‘‘protocols to land 
apply manure, litter, or process 
wastewater * * * that ensure 
appropriate agricultural utilization of 
the nutrients.’’ 40 CFR 122.42(e)(1)(viii). 
For Large CAFOs, use of either of these 
alternative approaches also satisfies the 
requirements set forth in 40 CFR 412.4 

(i) Background 
In the 2006 proposed rule and 2008 

supplemental proposal, EPA discussed 
how the ‘‘terms’’ of a CAFO’s NMP 
could be identified so as to address the 
nine minimum required elements in 40 
CFR 122.42(e)(1)(i)–(ix)) and 412.4(c) 
(for Large CAFOs, as applicable). 

The 2006 proposed rule preamble 
identified a number of factors that are 
necessary to the development of an 
NMP and discussed the need to allow a 
CAFO some flexibility in managing its 
operation. 71 FR 37,753–55. With 
respect to portions of the NMP that 

would be incorporated as permit terms, 
the Agency also proposed regulatory 
language for accommodating changes to 
the NMP that involve changes to the 
terms during the permit period. 71 FR 
37,756. 

EPA received many comments on the 
NMP issues highlighted in the 2006 
proposed rule preamble concerning the 
complexity associated with nutrient 
management planning, particularly with 
respect to land application, and seeking 
clarification of what constitutes the 
terms of the NMP. In particular, 
commenters sought clarification for 
terms regarding rates of application, 
given the complexity of factors used to 
determine rates of application and the 
dynamics associated with such factors. 

In light of these concerns, EPA in 
March 2008, issued a supplemental 
proposal that proposed what elements 
of the NMP would be terms of the NMP 
that would be required to be included 
as enforceable terms of a CAFO’s 
NPDES permit. EPA received many 
comments on the supplemental 
proposal that identified the need for 
some further revisions to EPA’s 
proposed approach concerning the 
terms of the NMP. 

(ii) Terms of the NMP To Be Included 
in the Permit 

In this final rule, EPA is promulgating 
40 CFR 122.42(e)(5) to identify the 
minimum terms of an NMP to be 
included in a CAFO’s NPDES permit as 
enforceable requirements of the permit. 
Paragraph (e)(5) establishes that any 
permit issued to a CAFO must require 
the CAFO to comply with the terms of 
the CAFO’s site-specific nutrient 
management plan. 

Paragraph (e)(5) states that the terms 
of the NMP ‘‘are the information, 
protocols, best management practices, 
and other conditions’’ identified in a 
CAFO’s nutrient management plan and 
determined by the permitting authority 
to be necessary to meet the requirements 
of 40 CFR 122.42(e)(1). For Large CAFOs 
subject to the land application 
requirements of the effluent limitations 
guideline, the terms would include the 
best management practices necessary to 
meet the requirements of 40 CFR 
412.4(c) in addition to the requirements 
of 40 CFR part 122. This requirement is 
thus broadly applicable to all of the 
measures required to be included in a 
CAFO’s NMP. EPA believes that this 
clarification should address the 
concerns of some commenters that the 
proposed terms of the NMP were 
limited to land application requirements 
only. 

The ‘‘information, protocols, best 
management practices, and other 

conditions’’ that constitute the terms of 
a CAFO’s NMP include what the CAFO 
operator would be required to do to 
properly implement its NMP and 
determinative conditions upon which 
such actions are based. For example, 
both the structural design capacity 
necessary to satisfy the storage 
requirement of 40 CFR 122.42(e)(1)(i) 
and the associated operational and 
maintenance conditions necessary to 
ensure adequate storage, would be 
considered terms of the NMP. Likewise, 
the terms of the NMP would need to 
ensure, for example, proper 
management of mortalities and 
diversion of clean water. However, the 
number of animals confined would not 
necessarily need to be a term of the 
NMP because a CAFO operator would 
be required to properly operate and 
maintain the CAFO’s storage facilities 
regardless of the number of animals or 
the volume of manure, litter, or process 
wastewater generated. 

Some commenters asserted that the 
entire NMP should be included in or 
expressly referenced by the permit and 
that all the elements of a CAFO’s NMP 
must be included in a CAFO’s NPDES 
permit so as to ensure that the permit 
requires the CAFO to comply with every 
discharge reduction or prevention 
measure in its NMP. These commenters 
disagreed with EPA’s interpretation of 
Waterkeeper and felt that the 2006 
proposed rule put forth a more narrow 
meaning of the word ‘‘terms’’ than 
intended by the court. They also felt 
that the proposed rule provided the 
permitting authority too much 
discretion for determining what 
constitutes the ‘‘terms’’ of the NMP. 

The Agency agrees that the 
enforceable terms of the NMP must be 
clear so as to provide notice, both to the 
operator and to the public, about what 
is enforceable and to ensure compliance 
with the discharge reduction and 
prevention measures in the NMP. 
However, EPA does not agree that the 
all of the information in the NMP 
constitutes enforceable terms. By 
establishing the information, protocols, 
best management practices, and other 
conditions or activities necessary to 
meet the requirements of 40 CFR part 
122 and part 412, this rule ensures that 
effluent limitations in the permit will be 
fully implemented, consistent with the 
NPDES regulations, the effluent 
guidelines, and the Waterkeeper 
decision. In addition, this approach 
preserves NMPs as comprehensive 
management tools used to guide a wide 
range of practices regarding nutrient 
production, storage, and use. Regarding 
the degree of discretion afforded to the 
Director, the requirements of this final 
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4 There are two types of ‘‘timing’’ referred to in 
this rule regarding land application. One type 
relates specifically to rates of application, i.e., the 
availability of nutrients for crop uptake based on 
the timing (and method) of application. There are 
also timing limitations, such as restrictions on 
applying under certain conditions, such as on 
saturated or frozen fields, or at certain times of the 
year. The latter types of timing restrictions are the 
subject of this paragraph. 

rule concerning terms of the NMP and 
the opportunity for public review of the 
full NMP together with the draft terms 
of the NMP to be incorporated into the 
permit provides a check on the exercise 
of that discretion. 

Moreover, whether the NMP has been 
properly developed, whether the 
information in the NMP is accurate, and 
whether calculations are correct and 
consistent with applicable requirements 
are issues which are properly addressed 
when the NMP is reviewed by the 
Director and by the public. This is 
analogous to the types of calculations 
and data submitted in a permit 
application and found in the fact sheet 
that accompanies a draft NPDES permit 
for other types of permitted point 
sources. 

Other commenters observed that 
NMPs do not fit well in this regulatory 
context due to their design and the way 
in which they have been used by CAFO 
operators. Rather, they asserted that 
NMPs are developed to guide 
management decisions regarding 
nutrients and, by necessity, must remain 
flexible to address the many conditions 
that affect nutrient generation and 
management. 

The final rule allows for the 
incorporation of the key NMP terms in 
a regulatory context without 
overburdening the permitting process or 
completely recasting the NMP itself. As 
discussed above, the terms of the NMP 
include whatever is contained in the 
NMP that is necessary to ensure 
compliance with § 122.42(e)(1) and, for 
Large CAFOs, 40 CFR 412.4. Additional 
content of the NMP that is beyond the 
scope of compliance with those 
regulatory requirements would not be a 
term of the NMP. 

Some commenters on the 2006 
proposed rule urged EPA to provide 
greater clarity, guidance, and certainty 
in the final rule on the meaning and 
significance of the distinction between 
the NMP and the ‘‘terms’’ of the NMP. 
As proposed in the 2008 supplemental 
proposal, the final rule establishes more 
specific requirements for terms of the 
NMP applicable to CAFOs that land 
apply manure, litter, and process 
wastewater than were included in the 
proposed rule. For such CAFOs, 
paragraph (e)(5) includes as terms the 
fields available for land application, 
field-specific rates of application, and 
timing limitations for land application. 

As stated above, with respect to land 
application, the terms of every NMP 
must include the fields the CAFO plans 
to use for land application. The site- 
specific elements of the NMP can only 
be properly represented in the NMP by 
the inclusion of field-specific 

information that must be made available 
for review by the Director and for public 
review in determining, for example, the 
appropriate conservation practices and 
rates of application to be included in the 
plan and, ultimately, in the permit. 
Compliance with the permit during the 
period of coverage would require any 
new fields (i.e., fields not addressed 
specifically in the terms of the permit) 
to first be added to the NMP and the 
permit, in accordance with the 
requirements of 40 CFR 122.42(e)(6), 
discussed below, before they could be 
used by the CAFO for land application. 
Similarly, as discussed in greater detail 
below, field-specific, crop-specific 
application rates would be terms of the 
NMP, as would certain factors needed to 
determine the rates. However, 
background information that is fixed 
and unchangeable, such as actual 
historic yields used in the development 
of an NMP, while important for 
determining rates of application, would 
not need to be terms of the NMP. Such 
information is also relevant and 
important for public review of the draft 
permit, in order to ascertain that the 
terms relating to rates of application are 
correct and enforceable. In other words, 
this is an example of information 
necessary for the development of the 
NMP, but is not relevant for compliance 
or enforcement purposes. 

Finally, the terms of the NMP must 
include any timing limitations in the 
NMP that would make fields 
unavailable for land application at 
certain times or under certain 
conditions.4 Insofar as the NMP 
includes such limitations, the resulting 
limitations are terms of the NMP and 
thus enforceable. 

(iii) Rates of Application 
40 CFR 122.42(e)(1)(viii) requires the 

nutrient management plan to include 
‘‘protocols to land apply manure, litter, 
or process wastewater in accordance 
with site-specific nutrient management 
practices that ensure appropriate 
agricultural utilization of the nutrients 
in the manure, litter, or process 
wastewater.’’ As EPA noted in the 2006 
proposed rule, the Waterkeeper court 
focused on rates of application as 
perhaps the most important term of the 
NMP, in particular the provisions of the 
effluent limitations guidelines in 40 

CFR 412.4(c), and emphasized their site- 
specific nature. 71 FR 37,753. In the 
2008 supplemental notice, the Agency 
proposed regulatory requirements to 
ensure that legally-enforceable field- 
and crop-specific application rates are 
included in the permit as part of the 
protocols for land application required 
to be in the NMP under 
§ 122.42(e)(1)(viii). 

This rule promulgates two alternative 
approaches for expressing the terms of 
the nutrient management plan with 
respect to rates of application. 40 CFR 
122.42(2)(5)(i)–(ii). Each approach 
provides a means by which a CAFO may 
articulate in its NMP annual maximum 
rates of application of manure, litter, 
and process wastewater by field and 
crop for each year of permit coverage 
and identify the minimum required 
terms of the NMP specific to that 
approach. One approach expresses field- 
specific maximum rates of application 
in terms of the amount of nitrogen and 
phosphorus from manure, litter, and 
process wastewater allowed to be 
applied. This is called the ‘‘linear 
approach.’’ The other approach 
expresses the field-specific rate of 
application as a narrative rate 
prescribing how to calculate the amount 
of manure, litter, and process 
wastewater allowed to be applied. This 
is called the ‘‘narrative rate approach.’’ 

Each of the approaches requires the 
CAFO operator to develop an NMP that 
projects for each field and for each year 
of permit coverage the crops to be 
planted, crop rotation, crop nutrient 
needs, expected yield, amount of 
nitrogen and phosphorus to be land 
applied, and projected amounts of 
manure, litter, and process wastewater 
to be applied. However, each approach 
is different in identifying which of these 
projections would be required to be 
‘‘terms of the NMP.’’ In neither 
approach is the projected amount of 
manure, litter, and process wastewater 
to be land applied a term of the permit 
because these projected amounts must 
be adjusted at least once a year. 

Several commenters suggested that 
the NMP and permitting authority 
review of the NMP should focus on how 
agronomic rates are developed in the 
NMP rather than the specific rate 
determined in the NMP, based on the 
difficulty of developing accurate 
application rates for a five-year term and 
because agency review of specific 
application rates for each field would be 
too burdensome. As discussed above 
and in the 2006 proposed rule, the 
Waterkeeper court focused on rates of 
application as perhaps the most 
important term of the NMP and 
emphasized their site-specific nature. 
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To comply with the decision of the 
Waterkeeper court with regard to the 
terms of the NMP and to allow 
flexibility both for CAFO operators to 
develop NMPs in a manner appropriate 
for a particular operation as well as for 
States to develop regionally-appropriate 
program requirements that meet the 
needs of a particular agency, EPA in this 
final rule is providing two alternatives 
for expressing rates and determining the 
associated terms of the NMP. 

Rates of application are field-specific 
and are designed to ensure that crops 
receive sufficient nutrients to meet yield 
goals, while minimizing the amounts of 
nutrients that could be transported from 
the field. The discussion that follows 
summarizes the basic process for 
establishing rates of application in an 
NMP, in light of the comments received 
in the 2008 supplemental proposal, as 
an introduction to the specific 
discussion of the two approaches 
promulgated in this final rule. 

To develop appropriate land 
application rates for each field where 
land application will occur, CAFOs 
must identify the crops to be planted 
and the planned crop rotations, or other 
uses, and the nitrogen and phosphorus 
needs of these crops or other uses. The 
NMP also must identify the realistic 
yield expected from the crop or crops 
planted in the field, in order to calculate 
the proper amount of nutrients to apply. 
A crop’s nutrient needs are generally 
determined in accordance with the 
nutrient recommendations for a given 
crop (or other planting, such as forage 
or pasture) and the per acre realistic 
yield goal for that crop. The State land 
grant university typically provides these 
values or the formulas for calculating 
these values. The realistic yield goal can 
also be based on historic field-specific 
yield data. 

Because a CAFO operator could plant 
more than one crop on a field in a given 
year, the plant available amount of 
nitrogen and phosphorus needs to be 
calculated with reference to the nutrient 
needs of all the crops to be planted on 
such field in a given year in order to be 
accurate. This includes accounting for 
other field uses, such as pasture and 
cover crops. 

A properly developed NMP must also 
evaluate the condition of the fields to be 
used for land application. A field- 
specific assessment based on soil test 
nutrient levels and other factors 
required by the technical standards 
established by the Director provides 
information needed to determine 
whether land application of manure is 
appropriate for a site. The capacity of 
the field for manure, litter, or process 
wastewater application generally 

depends on the capacity of the soil to 
retain phosphorus. The phrase 
‘‘outcome of the field-specific 
assessment of the potential for nitrogen 
and phosphorus transport from each 
field,’’ as used in this rule, reflects the 
terminology typically associated with 
the use of the phosphorus index, which 
is one of three field-specific risk 
assessment methods discussed in NRCS 
conservation practice standard 590. 
However, in this final rule, EPA is using 
this phrase to reflect the results of 
whichever method is required by the 
technical standards established by the 
Director, including the soil test 
phosphorus method and the phosphorus 
threshold method. 

One commenter suggested that, for 
some States, it may be appropriate to 
require that the field-specific 
assessment of the potential for nitrogen 
and phosphorus transport be conducted 
on an annual basis. EPA recognizes that 
some States require, for example, use of 
a phosphorus index that factors into the 
calculated risk rating the amount of 
manure applied to the field in the 
previous year. EPA agrees that, for these 
States, it would be appropriate to 
require recalculation of the phosphorus 
index on an annual basis and 
anticipates that such States would 
include the appropriate requirements in 
technical standards, permits, or other 
requirements applicable to CAFOs. 
Furthermore, EPA encourages CAFO 
operators to reevaluate field-specific 
assessments of the potential for nitrogen 
and phosphorus transport as frequently 
as necessary to ensure minimization of 
nutrient transport from each field. 

Ultimately, the purpose of the field- 
specific assessment of the potential for 
nitrogen and phosphorus transport is to 
determine the appropriate limiting 
nutrient for developing land application 
rates, i.e., whether phosphorus or 
nitrogen limits the amount of manure, 
litter, or process wastewater that can be 
applied and the degree to which the 
limiting nutrient restricts land 
application, or whether land application 
is to be avoided altogether. State 
technical standards typically allow 
nitrogen-based application rates on 
fields with a low phosphorus risk rating. 
For fields that have a moderate to very 
high phosphorus risk rating, State 
technical standards generally limit the 
amount of phosphorus that may be 
added to a field. 

In determining rates of application 
where phosphorus is the limiting 
nutrient, the amount of phosphorus that 
may be land applied is based on the 
annual phosphorus removal rate for 
each crop or other field use. In deciding 
how much manure may be land applied, 

the amount of plant available 
phosphorus already in the field is not 
deducted because State technical 
standards identify the rate of 
application based on the crop removal 
rate. Because soil levels tend to change 
incrementally, depending on the 
buffering capacity of the soil, and 
because a phosphorus-based application 
rate doesn’t reduce the amount of 
phosphorus already in soil, phosphorus- 
based rates of application may remain 
relatively constant for a period of 
several years or longer, so long as the 
outcome of the assessment of 
phosphorus transport does not change 
during that time. However, any multi- 
year phosphorus application must be 
done in accordance with State technical 
standards. 

In determining rates of application 
where nitrogen is the limiting nutrient, 
the NMP must consider the total amount 
of plant available nitrogen for each crop 
from residual nitrogen already in the 
field and the nitrogen added for a 
particular field. Residual nitrogen is the 
nitrogen that remains from prior 
applications of manure, litter, process 
wastewater, or chemical fertilizer, or 
from other sources such as crop residues 
and nitrogen fixing legumes. The 
addition of nitrogen to a field includes 
application of chemical fertilizer as well 
as application of manure, litter, or 
process wastewater and other materials 
such as biosolids. 

Crediting for all residual nitrogen in 
the field that will be plant available, as 
a result of prior additions (e.g., crop 
residue, legume credits, and previous 
manure applications), should be done in 
accordance with the directions provided 
in the technical standards established 
by the Director (required for all 
permitted Large CAFOs). Since organic 
forms of nitrogen typically become plant 
available when they are converted to 
inorganic forms, such as nitrate and 
ammonium, crediting generally 
identifies the amount of organic 
nitrogen likely to be converted to 
inorganic forms that will be plant 
available. Credits are calculated using 
soil test results included in the NMP 
and projected applications of nitrogen 
from manure, litter, and process 
wastewater during intervening years, as 
well as other additions, including from 
crops (e.g., where crops are plowed 
under or residues are left on the field or 
where nitrogen-fixing legumes are 
grown), and other sources of nitrogen 
remaining on the field that would be 
plant available during the next growing 
season. 

EPA expects a complete NMP also to 
account for any other additions of plant 
available nutrients during the crop year, 
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such as chemical fertilizer, irrigation 
water (groundwater may have 
measurable concentrations of nutrients), 
and biosolids, where applied. 

The forms of nitrogen and phosphorus 
to be factored into calculations for rates 
of application are generally identified in 
the technical standards established by 
the Director or in other documentation 
referenced in the State’s technical 
standards. Typically, the amount of 
plant available phosphorus is 
determined based on the amount of 
various forms of phosphate added to or 
present in the soil and the amount of 
organic phosphorus that will mineralize 
during the growing season. The amount 
of plant available nitrogen is based on 
the amount of inorganic nitrogen (e.g., 
nitrate and ammonium-nitrogen) added 
to or present in the soil and the amount 
of organic nitrogen that will mineralize 
during the growing season. The amount 
of plant available nitrogen also depends 
on losses due to volatilization, which is 
calculated using the nitrogen 
volatilization rate associated with the 
source of nutrients and the timing and 
method of land application. As 
previously discussed, it is the forms of 
nitrogen and phosphorus that will be 
available to a given crop that are most 
relevant in determining rates of 
application. In this final rule, the 
appropriate forms of nitrogen and 
phosphorus to be factored into these 
calculations must be expressed in 
chemical forms determined to be 
acceptable by the Director, such as in 
the permit or in the technical standards 
established by the Director. 

As discussed above, the NMP must 
include calculations projecting for the 
length of the permit term the amount of 
manure, litter, or process wastewater, in 
tons or gallons, to be land applied in 
order to meet, but not exceed, crop 
nutrient needs (after considering 
residual nutrients and other additions of 
nutrients and results of the most recent 
manure test) based on the outcome of 
the field-specific assessment of the 
potential for nitrogen and phosphorus 
transport, i.e., whether application rates 
will be limited by nitrogen or 
phosphorus. These calculations must 
also take into account, with respect to 
each crop to be grown or other 
agricultural use, the source and form of 
nutrients to be land applied; the method 
of application of manure, litter, and 
process wastewater; and the timing of 
when application will occur. Although 
a properly developed NMP addresses all 
of these factors, some operators may 
have multiple sources of manure, litter, 
or process wastewater and may need to 
make the determination as to which 
source to draw from for land application 

to a particular field in a given year at 
some point in time after the NMP has 
been developed. The method of 
application depends on the source and 
form of manure, litter, or process 
wastewater; the location of a particular 
field and the equipment available for 
such field; the soil nutrient status; and 
the crop to be planted. For example, 
wastewater could be spray-irrigated, 
otherwise surface applied, or injected, 
whereas poultry litter is most likely to 
be surface applied by a manure 
spreader. 

Whereas one CAFO operator may 
wish to follow the planned sequence of 
steps for planting crops and applying 
manure, litter, and process wastewater 
described in the NMP submitted to the 
Director, another operator may want or 
need to vary from that linear sequence 
of events, due to choices made in the 
course of normal operations, or in 
response to events or circumstances 
beyond the CAFO’s control, such as 
weather, crop failure, or market 
conditions. EPA has addressed this 
concern in this final rule by including 
two alternative approaches for 
determining the terms of an NMP, as 
discussed below. 

As indicated above, EPA is 
promulgating two approaches for 
defining the terms of an NMP for rates 
of application, rather than the three 
approaches that were proposed in the 
2008 supplemental notice. While a 
number of commenters encouraged EPA 
to include all three proposed 
approaches in the final rule to allow 
operators the greatest number of 
alternative options, many commenters 
were critical of the matrix approach. 
Some commenters suggested EPA 
should finalize only the narrative rate 
approach because they felt that the 
linear and matrix approaches were too 
inflexible to be useful. Others suggested 
that the inclusion of three approaches 
would create a program that is too 
complicated for permittees, permitting 
authorities, and the public. One 
commenter stated that the matrix 
approach fails to fully address the 
complexity of the decision-making 
process facing the CAFO operator. 
Several industry commenters found the 
matrix approach to be less flexible than 
necessary and overly burdensome. 
Environmental group commenters found 
the matrix approach to be too rigid to 
ensure protection of water quality and 
not inclusive of critical information. In 
reviewing the comments, EPA agrees 
that the matrix approach does not 
adequately address the complexity of 
the nutrient management decisions to be 
made by the CAFO operator and that it 
could result in over-application of 

manure, litter, or process wastewater. In 
addition, EPA agrees that having three 
approaches to identifying terms of the 
NMP with respect to application rates is 
unduly complicated and would be 
unnecessarily burdensome. Moreover, 
EPA believes that the improvements and 
clarifications to the linear and narrative 
rate approaches promulgated in this 
final rule make inclusion of the matrix 
approach unnecessary. In considering 
comments that criticized the inability of 
the matrix approach, as proposed, to 
more directly address the complex 
dynamics relating application rates to 
crop needs, EPA would have needed to 
make adjustments that would have 
made the matrix approach either more 
like the linear approach or more like the 
narrative rate approach. As a result, and 
in consideration of comments stating 
that including three approaches is 
unnecessary and burdensome, EPA has 
decided to eliminate the matrix 
approach as an option for identifying 
the terms of the NMP for rates of 
application. 

Some industry commenters indicated 
that CAFOs should be allowed to choose 
from either approach as long as they 
maintain the same approach for the five- 
year permit term while another industry 
commenter stated that CAFOs should be 
allowed to switch approaches during 
the permit term. This final rule does not 
address the possibility of switching 
approaches during a permit term. It is 
up to the discretion of the Director 
whether such a change would be 
allowed. However, because each 
approach differs in what are the terms 
of the permit, switching approaches 
during the permit term would require a 
permit modification to include the 
terms of the NMP associated with the 
selected approach into the permit. 

Under both of the approaches, the 
terms of the NMP are required to 
include specific factors used for the 
development of rates of application. 
These include: 

• The outcome of the field-specific 
assessment of the potential for nitrogen 
and phosphorus transport from each 
field; 

• The crop or crops to be planted in 
each field or any other uses such as 
pasture or fallow fields; 

• The realistic yield goal for each 
crop or use identified for each field; and 

• The nitrogen and phosphorus 
recommendations from sources 
specified by the Director for each crop 
or use identified for each field. 

Both of the approaches account for 
other information necessary for 
determining the amount of manure, 
litter, and process wastewater to be land 
applied. This information relates to: (1) 
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Credits for residual nitrogen available in 
each successive year during the five 
year term of the permit; (2) 
consideration of any multi-year 
phosphorus application; (3) accounting 
for additions of commercial fertilizer 
and other additions of nitrogen and 
phosphorus during each successive 
year; (4) the form (liquid, solid) and 
source (e.g., lagoon, compost, process 
wastewater) of the material to be land 
applied; (5) nitrogen and phosphorus 
content of the manure, litter, or process 
wastewater; (6) timing of application; 
and (7) method of application (e.g., 
spreading, spray, injection). However, 
the two approaches differ in the way 
they incorporate this information in 
expressing the rates of application as 
terms of the NMP. The following 
sections of the preamble describe the 
two approaches and how each approach 
accounts for this information. 

(A) Linear Approach—Rates Expressed 
in Pounds of Nitrogen and Phosphorus 
From Manure, Litter, and Process 
Wastewater 

The first approach (see 40 CFR 
122.42(e)(5)(i)) allows the CAFO to 
express rates of application as pounds of 
nitrogen and phosphorus from manure 
or litter, and process wastewater. The 
terms of the NMP include maximum 
application rates for each year of permit 
coverage, for each crop identified in the 
NMP, in pounds per acre, per year, for 
each field to be used for land 
application. In addition, the terms of the 
NMP include the following factors: 

• The outcome of the field-specific 
assessment of the potential for nitrogen 
and phosphorus transport from each 
field; 

• The crop or crops to be planted in 
each field or any other uses such as 
pasture or fallow fields; 

• The realistic yield goal for each 
crop or use identified for each field; 

• The nitrogen and phosphorus 
recommendations from sources 
specified by the Director for each crop 
or use identified for each field; 

• Credits for all nitrogen in the field 
that will be plant available; 

• Consideration of multi-year 
phosphorus application; 

• Accounting for all other additions 
of plant available nitrogen and 
phosphorus to the field; 

• The form and source of manure, 
litter, and process wastewater to be land 
applied; and 

• The timing and method of land 
application. 

The terms also include the 
methodology by which the NMP 
accounts for the amount of nitrogen and 

phosphorus in the manure, litter, and 
process wastewater to be applied. 

This approach is considered a 
‘‘linear’’ approach because it is based on 
the use of only those crops included in 
the planned crop rotations in the NMP; 
the amounts of nitrogen and phosphorus 
from manure, litter, and process 
wastewater to be land applied according 
to the planned schedule for land 
application (including source and 
method and timing of application); and 
the projected values for plant available 
nitrogen and phosphorus from other 
sources. Under this approach, a single 
set of field-specific rates of application 
would be established, based on the 
predicted sequence of activities the 
CAFO plans to follow in implementing 
its NMP, and a CAFO would be required 
to follow the sequence identified in the 
NMP for each field-specific crop 
rotation and each planned step for land 
application of manure, litter, or process 
wastewater. 

Under this linear approach, a CAFO 
must land apply manure, litter, and 
process wastewater in amounts that will 
result in application of no more than the 
amounts of nitrogen and phosphorus 
from manure, litter, and process 
wastewater specified for each field in 
the NMP, following the schedule and 
the methods of application described in 
the NMP. When applying manure, litter, 
and process wastewater, CAFOs will 
need to take into account manure test 
results, including for Large CAFOs the 
annual manure test results required by 
the 2003 final rule, so as to not exceed 
the nutrient needs of the crops. Medium 
and small CAFOs must apply manure, 
litter, and process wastewater consistent 
with Best Professional Judgment (BPJ)- 
based requirements established in the 
permit for accounting for the nutrient 
content of the manure. Large CAFOs 
using the linear approach must calculate 
the maximum amount of manure, litter, 
and process wastewater to be land 
applied at least once each year using the 
results of the most recent representative 
manure, litter, and process wastewater 
tests for nitrogen and phosphorus taken 
within 12 months of the date of land 
application. 

The methodology used for translating 
the amounts of nutrients in pounds into 
the amount of manure, litter, and 
process wastewater to be land applied, 
in tons or gallons, is a term in the linear 
approach. This includes incorporation 
of manure test results in determining 
such rates. 

The final rule differs from the 
proposed linear approach with respect 
to the expression of the rates of 
application. EPA proposed that 
application rates in the linear approach 

be expressed in terms of tons or gallons 
of manure, litter, and process 
wastewater. Several commenters stated 
that the application rate under the linear 
approach should be expressed in terms 
of pounds of nitrogen and phosphorus 
rather than tons and gallons of manure 
and wastewater. The commenters felt 
that this approach would more 
accurately account for the actual 
nutrient content of the manure and 
wastewater being applied. EPA agrees 
with the commenters and has changed 
the linear approach accordingly to 
address this concern. The key advantage 
of this change is that it ensures that the 
results of manure testing, which for 
Large CAFOs is required to be done 
annually, are used in determining the 
actual amount of manure, litter, and 
process wastewater to be applied. EPA 
believes that expressing the rate in 
terms of pounds of nitrogen and 
phosphorus from manure, litter, and 
process wastewater provides greater 
environmental protection by requiring 
operators to adjust the actual amount of 
manure, litter, and process wastewater 
applied based on the most current 
manure nutrient test results. 

The utility of this approach, 
nevertheless, hinges on the CAFO 
making accurate predictions in the NMP 
that are not disrupted by changes to the 
CAFO’s operation or by circumstances 
beyond the control of the CAFO 
operator. Any changes to the terms of 
the NMP would constitute a change to 
the terms of the permit, which would 
require a permit modification. See 
discussion in section III.C.3(e) of this 
preamble, ‘‘Changes to a Permitted 
CAFO’s Nutrient Management Plan.’’ 
For example, any change to the planned 
crop sequence, such as the addition of 
a second crop to a field, requires a 
permit modification. 

On the other hand, the advantage of 
this approach is its relative simplicity 
for CAFOs with predictable crops and 
land application. The linear approach 
would be particularly suitable for 
operations that consistently plant one 
crop or two crops in rotation on the 
same fields, using the same source and 
form of manure, litter, or process 
wastewater, and that land apply on a 
regular annual schedule using the same 
application method(s). 

EPA notes that even under the linear 
approach, operators may provide 
themselves some flexibility by 
specifying more than one field-specific 
crop rotation plan in the NMP, with 
application rates of nitrogen or 
phosphorus specified for each 
alternative plan for inclusion in the 
permit. This might be practical for 
operators who are reasonably confident 
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5 See footnote 4. 

that they will follow one of two or three 
potential crop rotations. EPA is 
promulgating the other approach for 
operators seeking a greater degree of 
flexibility. 

(B) Narrative Rate Approach—Rates 
Derived From Total Amounts of Plant 
Available Nitrogen and Phosphorus 

This final rule includes a second 
approach that would allow rates of 
application to be expressed as a 
narrative rate that includes the total 
amount of plant available nutrients from 
all sources combined with a specific, 
quantitative method for calculating the 
amount, in tons or gallons, of manure, 
litter, and process wastewater allowed 
to be land applied. (See 40 CFR 
122.42(e)(5)(ii).) Unlike the linear 
approach, in this quantitative narrative 
rate approach, the terms of the NMP 
include the maximum amounts of 
nitrogen and phosphorus from all 
sources of nutrients for each crop or 
other field use identified in the NMP, in 
chemical forms determined to be 
acceptable to the Director, in pounds 
per acre, for each field. 

As required at 40 CFR 
122.42(e)(5)(ii)(A), the narrative rate 
approach also includes as terms the 
following four factors: 

• The outcome of the field-specific 
assessment of the potential for nitrogen 
and phosphorus transport from each 
field; 

• The crop or crops to be planted in 
each field or any other uses such as 
pasture or fallow fields; 

• The realistic yield goal for each 
crop or use identified for each field; and 

• The nitrogen and phosphorus 
recommendations from sources 
specified by the Director for each crop 
or use identified for each field. 

In addition, this narrative rate 
approach includes as a term of the NMP 
the methodology by which the NMP 
accounts for certain factors when 
calculating the amounts of manure, 
litter, and process wastewater to be land 
applied. A CAFO using the narrative 
rate approach is required to apply in 
accordance with the resulting 
calculations. This final rule requires the 
methodology in NMPs developed using 
this approach to account for the 
following factors: 

• Results of soil tests conducted in 
accordance with protocols identified in 
the nutrient management plan, as 
required by 40 CFR 122.42 (e)(1)(vii); 

• Credits for all nitrogen in the field 
that will be plant available; 

• The amount of nitrogen and 
phosphorus in the manure, litter, and 
process wastewater to be applied; 

• Consideration of multi-year 
phosphorus application; 

• All other additions of plant 
available nitrogen and phosphorus to 
the field; 

• The form and source of manure, 
litter, and process wastewater; 

• The timing and method of land 
application; and 

• Volatilization of nitrogen and 
mineralization of organic nitrogen. 

The factors listed above are not 
themselves required to be terms in the 
narrative rate approach, but the 
methodology used to account for them 
in the CAFO’s permit is a term. Thus, 
the CAFO operator will be bound by the 
methodology and the way in which 
these factors must be accounted for in 
calculating the actual amount of 
manure, litter, or process wastewater 
allowed to be applied to the field. The 
terms of the NMP under this approach 
do not include the amount of nitrogen 
and phosphorus in the manure, litter, or 
process wastewater allowed to be land- 
applied as set forth in the NMP, but they 
do include the methodology prescribed 
in the NMP for calculating these 
amounts. And while the terms of the 
NMP do not include the predicted 
source, form, timing, and method of 
application of manure, litter, or process 
wastewater set forth in the NMP, they 
include the methodology that accounts 
for these factors in determining the 
amount of manure, litter, or process 
wastewater allowed to be applied. This 
allows the actual inputs and results for 
these factors to be something other than 
what was projected in the NMP during 
the period of permit coverage, using the 
methodology, while ensuring that the 
CAFO meets the requirements of 40 CFR 
122.42(e)(1) and, for Large CAFOs, 40 
CFR 412.4, by applying in accordance 
with the methodology and other terms 
of the NMP. 

This approach requires that the CAFO 
apply manure, litter, or process 
wastewater according to the results of 
this calculated amount. For example, if 
the NMP projected an amount of 
manure to be applied based on 
incorporation of solid manure, the 
operator could apply process 
wastewater from the lagoon by spraying 
the field instead. In this example, the 
methodology must account for factors of 
form, source, and method of application 
such that these inputs and results can be 
other than what was projected in the 
NMP and the amount of manure 
allowed to be applied will be 
predictably and accurately calculated. 
In other words, the methodology and 
requirement that application be in 
accordance with the rate calculated 
using that methodology are enforceable 

term that must be complied with at the 
time of determining how much, from 
which source, in what form is allowed 
to be applied to the field using which 
method of application. 

40 CFR 122.42(e)(5)(ii)(C) clarifies 
that the amount of manure, litter, and 
process wastewater to be applied as 
projected in the NMP submitted with 
the permit application or NOI is not a 
term of the NMP under the narrative 
rate approach. As explained above, the 
amount of manure, litter, and process 
wastewater is to be calculated using the 
methodology included in the NMP and 
based on actual amounts of plant 
available nitrogen and phosphorus from 
all sources at the time of land 
application. Other projections that must 
be included in the NMP but are not 
terms are the CAFO’s planned crop 
rotations for each field; credits for all 
nitrogen in the field that will be plant 
available; consideration of multi-year 
phosphorus application; accounting for 
all other additions of plant available 
nitrogen and phosphorus to the field; 
the predicted form, source, and method 
of application of manure, litter, and 
process wastewater for each crop; and 
the timing of application for each field, 
insofar as it concerns the calculation of 
rates of application (permitting 
authorities may establish in permits or 
technical standards for nutrient 
management land application timing 
restrictions, such as prohibitions on 
land application to frozen or saturated 
ground, that would be permit terms).5 

As specified at 40 CFR 
122.42(e)(5)(ii)(B), NMPs for which 
terms are identified using the narrative 
rate approach may also include 
alternative crops not included in the 
planned rotation in the NMP, so long as 
the NMP includes for each crop realistic 
yield goals, nitrogen and phosphorus 
recommendations from sources 
specified by the Director, and maximum 
amounts of nitrogen and phosphorus 
from all sources. The terms and factors 
associated with alternative crops would 
be the same as the terms and factors 
required for the crops included in the 
planned rotation in the NMP. 

EPA received several comments on 
the proposed terms and factors for the 
narrative rate approach. Commenters 
requested that EPA refer only to ‘‘plant 
available’’ nutrients in the narrative rate 
approach. Some confusion may have 
been caused by EPA’s reference in the 
preamble to the 2008 supplemental 
proposal to the ‘‘maximum amount of 
total nitrogen and phosphorus’’ with 
regard to expression of the application 
rate under the narrative approach. This 
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language was intended to refer to the 
total amounts of nitrogen and 
phosphorus, rather than referring to a 
specific chemical form (‘‘total nitrogen’’ 
or ‘‘total phosphorus’’). This has been 
corrected in this final rule and preamble 
by removing the word ‘‘total.’’ The final 
rule refers to plant available forms of 
nutrients with regard to determining 
credits for nitrogen in the field and 
accounting for all other additions of 
plant available nitrogen and phosphorus 
to the field. Otherwise, the rule requires 
expression of application rates in 
chemical forms determined to be 
acceptable to the Director, such as 
indicated in the technical standards 
established by the Director, or in the 
permit. 

One commenter suggested that crop 
yields be included as a factor under the 
narrative rate approach and that yield 
goals should be adjusted for operations 
that consistently fail to meet them. This 
final rule includes realistic yield goals 
as a term under both approaches. 
Realistic yield goals will be included in 
the NMP and, therefore, will be subject 
to review by the permitting authority 
and the public. In addition, States may 
establish in their technical standards 
criteria for deriving realistic yield goals 
including criteria for adjusting yield 
goals based on actual crop yields. EPA 
believes that this is sufficient to ensure 
that the yield goals used to calculate 
application rates in NMPs are 
appropriate. Upon subsequent permit 
issuance, the public will have the 
opportunity to review yield goals in 
light of actual yields reported by the 
CAFO in its annual reports (see 40 CFR 
122.42(e)(4)(viii)). 

The narrative rate approach would 
eliminate certain issues associated with 
a five-year planning cycle previously 
discussed in connection with the linear 
approach presented above. A key 
difference of the narrative rate 
approach, is that it would require 
application rates for manure, litter, and 
process wastewater to be recalculated at 
least annually using the methodology 
specified in the NMP (40 CFR 
122.42(e)(5)(ii)(D)). Unlike the linear 
approach, the narrative rate approach 
allows CAFOs that may need to adjust 
their rates of application of manure, 
litter, and process wastewater due to 
changes in soil levels of nitrogen and 
phosphorus to do so without requiring 
the permit to be modified. Therefore, it 
is important to ensure that the actual 
changes in soil levels of plant available 
nitrogen and phosphorus are taken into 
account, rather than relying on five-year 
projections of fluctuations provided in 
the NMP. 

The narrative rate approach requires 
an annual determination of soil levels of 
nitrogen and phosphorus. For nitrogen, 
the annual determination must include 
a concurrent calculation of nitrogen that 
will be plant available consistent with 
the methodology specified in the NMP. 
As described above, this methodology 
must account for the factors that would 
affect soil nitrogen levels on an annual 
basis such as the form and timing of 
previous land application(s); the actual 
amount of nitrogen in the manure, litter, 
and process wastewater previously 
applied; and volatilization and 
mineralization rates for nitrogen. For 
phosphorus, the annual determination 
must include the results of the most 
recent soil test conducted in accordance 
with sampling requirements approved 
by the Director. As in the case of other 
technical determinations to be made by 
the Director as part of this final rule, the 
Director’s determination concerning 
sampling requirements may be made in 
the technical standards established by 
the Director, in the permit, or by an 
equivalent determination made 
elsewhere. Many States require 
sampling to be done every two or three 
years, for most conditions. Some require 
more frequent sampling generally, and 
others require more frequent sampling 
at higher concentrations of soil test 
phosphorus. If sampling is conducted 
more frequently than required by the 
Director, then the determination must 
be based on the results of the most 
recent test. 

EPA proposed that CAFOs using the 
narrative rate approach would be 
required to test soils annually for 
nutrient content and that these data be 
used in recalculating the amount of 
manure, litter, and process wastewater 
to apply annually. Many commenters 
opposed annual soil testing for 
phosphorus. These commenters stated 
that annual testing is inconsistent with 
State land grant university guidance, is 
unnecessary because phosphorus levels 
in the soil do not change significantly 
from year to year and that such testing 
would be cost-prohibitive for many 
operations. A number of commenters 
suggested alternative testing frequencies 
ranging from three to five years. Several 
commenters suggested that annual 
phosphorus testing be required only 
where the soil phosphorus level is 
already high or previous applications 
have exceeded the crop phosphorus 
removal rate (such as where manure is 
applied at a nitrogen-based rate). A few 
commenters asked EPA to clarify that 
annual soil testing only applies to fields 
that will receive manure in the year the 
testing is performed. One commenter 

indicated that, under certain 
circumstances, manure nutrient testing 
should be required more frequently than 
annually. Although the supplemental 
proposal did not specifically propose to 
require annual soil nitrogen testing, 
several commenters indicated that such 
testing should not be required, citing 
limitations in accuracy and 
effectiveness of the testing methods 
currently available. EPA agrees with 
commenters that, in a number of States, 
annual soil testing for phosphorus has 
been determined to be unnecessary. 
EPA recognizes that soil test 
requirements vary from State to State, 
and may include testing for nitrogen as 
well as phosphorus. Based on these 
responses from a range of commenters 
and the various suggested alternatives, 
EPA has replaced the proposed annual 
soil testing requirement for the narrative 
rate approach with the requirement that 
an annual determination of soil nutrient 
levels be based on current data and 
calculations as described above to 
support ‘‘real time’’ calculation of 
appropriate application rates. This final 
rule does not specify a minimum 
frequency for soil phosphorus testing, 
but instead requires CAFOs to include 
the results of the most recent soil tests 
for phosphorus conducted in 
accordance with soil testing 
requirements approved by the Director. 

The annual recalculation of the 
amount of manure, litter, and process 
wastewater allowed to be applied must 
also rely on the results of the most 
recent representative manure, litter, and 
process wastewater tests taken within 
12 months of the date of land 
application. These data along with the 
annual determination of soil levels of 
nitrogen and phosphorus must be used 
to calculate, in real time, the amount of 
manure, litter, and process wastewater 
to be applied to supply the remaining 
nitrogen and phosphorus needed for the 
actual crop being planted on the field. 
Commenters requested that the narrative 
rate approach express application rates 
in terms of pounds of nutrients rather 
than tons of manure to allow 
appropriate utilization of nutrients in 
manure whose nutrient content varies 
over time. In practice, the narrative rate 
approach requires that amounts of 
manure, litter, and process wastewater 
to be land applied be calculated first in 
pounds of nutrients and then translated 
into tons or gallons of manure, litter, 
and process wastewater using current 
manure nutrient analyses. The 
information presented to the public in 
the CAFO’s NMP will include the 
projected amounts for the planned crop 
rotation, in tons or gallons of manure, 
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litter, or process wastewater, since this 
is the endpoint of the calculation of the 
amount to be applied. As discussed 
above, these projected amounts are not 
themselves terms, since they will need 
to be recalculated each year based on 
updated information. 

One commenter suggested that EPA 
specify that manure tests and plant 
tissue tests also be used in the annual 
rate recalculation. As described above, 
this final rule does require 
consideration of recent manure test 
results in annual application rate 
recalculations. Plant tissue testing may 
be an effective tool for determining 
nitrogen deficiencies (and the need for 
supplemental nitrogen application), as 
well as for determining excess nitrogen. 
However, plant tissue tests are typically 
taken after manure applications have 
been made on a field and thus are 
unavailable at the time the operator is 
determining rates of application. A 
CAFO’s NMP may include plant tissue 
testing as part of the CAFO’s 
methodology so long as it is done 
consistently with State technical 
standards. 

In addition to accounting for the crop 
and field information, the methodology 
for the annual recalculation of the 
amount of manure, litter, and process 
wastewater to apply must account for a 
number of other variables, including the 
form and source of the manure, litter, 
and process wastewater and the timing 
and method of application, as described 
above. The operator may not apply more 
than the maximum amount of nitrogen 
and phosphorus calculated using the 
methodology. 

Under this approach, the NMP will 
include planned crop rotations for each 
field and corresponding projected 
amounts, in tons or gallons, of manure, 
litter, and process wastewater to be 
applied, including all of the calculations 
for determining such projected amounts, 
for the period of permit coverage. This 
will give the permitting authority and 
the public an opportunity to review, 
prior to permit issuance, the adequacy 
of the CAFO’s methodology and the way 
the CAFO uses the methodology to 
calculate the appropriate amount of 
manure, litter, and process wastewater 
to be applied, based on the operator’s 
planned crop rotation at the time of 
permit issuance. Again, these planned 
crop rotations and projected amounts 
are not terms, as they will need to be 
recalculated each year based on updated 
information; however these projections 
will allow the public to see how the 
methodology (which is a term) is 
applied to a projected set of facts to 
calculate the amounts to be land 
applied. 

Several commenters expressed 
concerns about the enforceability of the 
narrative rate approach, citing the lack 
of an objective rate and public 
availability of supporting information 
used to calculate the rate. The narrative 
rate approach requires the CAFO to 
recalculate the amount projected in the 
NMP of manure, litter, and process 
wastewater to be land applied, using the 
methodology in the NMP, at least once 
a year, throughout the period of permit 
coverage. In recalculating these 
amounts, a CAFO will be required to 
use concurrent calculations of credits 
for all plant available nitrogen in the 
field and the results of the most recent 
soil tests for phosphorus in the field. 
The CAFO will then calculate the 
maximum amount of nitrogen and 
phosphorus from manure, litter, and 
process wastewater allowed to be 
applied, as a portion of the total amount 
of nitrogen and phosphorus from all 
sources, using the methodology in the 
NMP. Under the narrative rate 
approach, the CAFO must use the 
methodology specified in the NMP 
(which is a term) to account for the 
amount of nitrogen and phosphorus in 
the manure, litter, and process 
wastewater to be applied when 
calculating the maximum amount of 
manure, litter, and process wastewater 
allowed to be applied. To ensure that 
such recalculations are made available 
to the Director and the public, the 
recalculations and the new data from 
which they are derived are required to 
be reported in the CAFO’s annual report 
for the previous twelve months. In other 
words, the rate of application would be 
an objective, enforceable rate, because 
the permit will specify the methodology 
required for calculating the amount of 
manure, litter, and process wastewater 
allowed to be applied, certain values or 
sources of information required to be 
used in the methodology, and will limit 
the total amount of nitrogen and 
phosphorus from all sources for each 
crop. Failure to comply with the rate 
established under the permit would be 
a violation of the permit, and the 
Director and the public will be able to 
determine whether the rate was 
complied with from the annual report. 

Most commenters who commented on 
the narrative rate approach were 
supportive of the approach in terms of 
its degree of flexibility. Some 
commenters suggested that it should be 
the only approach adopted in the final 
rule. EPA believes that the flexibility of 
the narrative rate approach will reduce 
the burden on permitting authorities 
and CAFO operators by decreasing the 
number of substantial changes to the 

permit which require public notice and 
comment, arising from changes to the 
CAFO’s crop rotations, while ensuring 
that all effluent limitations applicable to 
a permitted CAFO are incorporated as 
terms of the permit, as required by the 
Waterkeeper decision. 

As many commenters on the 2006 
proposed rule pointed out and EPA 
recognizes, there may be changes in 
field conditions or practices at a CAFO, 
including, for example, those that alter 
the projected levels of plant available 
nitrogen and phosphorus in the soil or 
in the manure over the period of permit 
coverage. Such changes introduce some 
uncertainty in setting application rates 
for five years as enforceable terms of the 
permit. The narrative rate approach is 
designed to accommodate these 
concerns by allowing a CAFO to 
compensate for changes in soil levels of 
plant available nutrients, in manure 
nutrient content, or in the timing and 
method of application, by adjusting the 
application rates accordingly without 
the need for a permit modification. 
However, the operator will be limited to 
the total crop-specific amount of 
nitrogen and phosphorus from all 
sources and will have to adhere to a 
methodology that establishes the way in 
which such rates are to be calculated. 
Thus, in the second and later years of 
the permit term, this approach will 
provide an accurate and verifiable 
means of achieving realistic production 
goals while minimizing transport of 
phosphorus and nitrogen from the field. 
This will help CAFOs avoid the 
possibility of over-application of 
nitrogen or phosphorus because of 
increased levels of nutrients in the soil, 
compared to what was projected at the 
time of permit issuance, and, 
conversely, the possibility of failing to 
meet crop agronomic needs due to 
under-application of nitrogen or 
phosphorus. 

(d) Process for Incorporating Terms of 
the Nutrient Management Plan Into a 
General Permit 

The Agency is also promulgating 
procedural requirements for 
incorporating the terms of the NMP into 
an NPDES general permit, in new 
paragraph 40 CFR 122.23(h)(1). 

Once the processes for publicly 
reviewing the NMP and the terms of the 
NMP have been completed, the Director 
must address all significant comments 
raised and make a final decision 
whether to grant coverage under a 
general permit. As necessary, the 
Director will require a CAFO owner or 
operator to revise their NMP to address 
issues raised during the review process. 
Once the Director determines that the 
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process for the development of a 
CAFO’s NMP is complete, the Director 
must make the final decision whether to 
grant permit coverage to the CAFO 
under the general permit. If coverage is 
granted, the Director must incorporate 
the relevant terms of the NMP into the 
general permit (as described later) and 
inform the CAFO owner or operator and 
the public that coverage has been 
authorized and of the applicable terms 
and conditions of the permit. Once a 
CAFO obtains authorization to 
discharge under an NPDES permit, the 
CAFO must implement the terms and 
conditions of the nutrient management 
plan as incorporated into the permit, as 
of the date of permit coverage 
authorization. 

The preamble to the 2006 proposed 
rule discussed and requested comment 
on approaches for the Director to 
identify the terms of the NMP to be 
incorporated into the permit. These 
options ranged from attaching the entire 
NMP to the permit to identifying 
specific elements to be included in the 
permit as terms. Based on comments 
received on the proposed rule, EPA is 
specifying certain elements of NMPs 
with respect to land application as 
‘‘terms of the NMP’’ that must be 
incorporated into the permit. EPA is 
not, however, requiring a single 
approach whereby the terms are made 
part of the permit, leaving to the 
Director the discretion to decide 
whether, for example, to attach the 
entire NMP to the permit and require 
compliance with the terms of the NMP 
or to specify the terms of the NMP and 
specifically identify each of them in the 
permit. Under this final rule, 
incorporation of the terms of a 
particular CAFO’s NMP into a general 
permit is not a permit modification 
subject to 40 CFR 122.62. Rather, it is 
an extension of the CAFO general 
permitting process itself. As discussed 
above, EPA intends the process 
proposed in 40 CFR 122.23(h) to 
generally parallel the procedures in 40 
CFR part 124. 

Commenters supported an approach 
allowing a permitting authority to 
incorporate the entire NMP as a 
condition of the permit without 
distinguishing between the NMP and 
the ‘‘terms’’ of the NMP. Some 
supported attaching an NMP to the 
permit or general permit and requiring 
that the CAFO implement that NMP as 
a permit condition. As discussed above, 
this rule requires that a permit include 
the terms of a site-specific NMP. 
However, EPA is not prescribing the 
manner in which this incorporation 
takes place. The permitting authority 
may satisfy this requirement by 

incorporating a CAFO’s NMP by 
reference into the permit or as described 
in the preamble to the 2006 proposed 
rule, the permitting authority may 
extract the terms of the NMP and attach 
them to the permit. Either way, the 
terms of the NMP are enforceable terms 
of the NPDES permit. 

Other commenters sought greater 
State discretion in implementing NMP 
requirements as permit conditions. 
These commenters recognized the 
importance of implementing the NMP 
provisions but did not want this rule to 
interfere with effective existing State 
approaches. In addition, these 
commenters wanted to preserve the 
administrative advantages of using 
general permits. 

This rule provides some State 
discretion by allowing permitting 
authorities to determine which NMP 
provisions to include as terms of the 
permit. The rule specifies what must be 
included at a minimum in the permit as 
terms of the NMP. However, States have 
the authority to adopt additional or 
more stringent requirements, under 
CWA section 510. 

(e) Changes to a Permitted CAFO’s 
Nutrient Management Plan 

It is well understood that agricultural 
operations modify their nutrient 
management and farming practices 
during the normal course of their 
operations. Such alterations may require 
changes to a permitted CAFO’s NMP 
during the period of permit coverage. 

As discussed in the preamble to the 
2006 proposed rule, the permit does not 
need to be modified for all operating 
changes. Because of the way NMPs are 
developed and the flexibility provided 
by the two options for developing the 
terms of the nutrient management plan 
at 40 CFR 122.42(e)(5), most routine 
changes at a facility should not require 
changes to the NMP itself. For example, 
a CAFO using the narrative rate 
approach would not ordinarily need to 
change its NMP when it makes changes 
to factors that are not themselves terms 
but are accounted for in the 
methodology. To minimize the need for 
revision, nutrient management plans 
should anticipate and accommodate 
routine variations inherent in 
agricultural operations such as 
anticipated changes in crop rotation, as 
well as changes in numbers of animals 
and volume of manure, litter, or process 
wastewater resulting from normal 
fluctuations or a facility’s planned 
expansion. Typically, an NMP is 
developed to accommodate, for 
example, normal fluctuations in herd or 
flock size, capacity for manure, litter, 
and process wastewater storage, the 

fields available for land application and 
their capacity for nutrient applications. 
Moreover, as discussed in this 
preamble, EPA would encourage 
operators to develop an NMP that 
includes reasonably predictable 
alternatives that a CAFO may 
implement during the period of permit 
coverage. However, unanticipated 
changes to a nutrient management plan 
may nevertheless be necessary. 

The final rule includes 40 CFR 
122.42(e)(6), which requires a CAFO to 
notify the Director of changes to the 
CAFO’s NMP. Section 122.42(e)(6) 
excludes the results of calculations 
made in accordance with 40 CFR 
122.42(e)(5)(i)(B) and 122.42(e)(5)(ii)(D) 
from the requirements of paragraph 
(e)(6). The results of these calculations, 
which are required of Large CAFOs 
using the linear approach and all 
CAFOs using the narrative rate 
approach, must be reported in the 
CAFO’s annual report. Thus, there is no 
need to provide this information 
pursuant to the requirements of 
paragraph (e)(6). 

In the 2006 proposed rule, EPA 
proposed a process that CAFOs and the 
permitting authority would need to 
follow when a CAFO makes changes to 
its NMP. The proposal also included 
criteria for determining when a change 
to a CAFO’s NMP should be considered 
a substantial change. In the 2008 
supplemental notice, the Agency 
solicited comment on several 
modifications to the 2006 proposal 
including a list of changes to the NMP 
that would constitute a substantial 
change. 

In this final rule, EPA is including a 
list of changes to the NMP that would 
constitute a substantial change to the 
terms of a facility’s NMP, thus triggering 
public notice and permit modification. 
Substantial changes include: (1) 
Addition of new land application areas 
not previously included in the CAFO’s 
NMP; (2) any changes to the maximum 
field-specific annual rates of application 
or to the maximum amounts of nitrogen 
and phosphorus derived from all 
sources for each crop, as expressed in 
accordance with, respectively, the linear 
approach or the narrative rate approach; 
(3) addition of any crop not included in 
the terms of the CAFO’s NMP and 
corresponding field-specific rates of 
application; and (4) changes to field- 
specific components of the CAFO’s 
NMP, where such changes are likely to 
increase the risk of nitrogen and 
phosphorus transport from the field to 
waters of the U.S. 

This final rule also makes one 
exception to the first type of substantial 
change (a land application area being 
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added to the nutrient management 
plan), where such additional land is 
already included in the terms of another 
existing NMP incorporated into an 
existing NPDES permit. If, under the 
revised NMP, the CAFO owner or 
operator applies manure, litter, or 
process wastewater on such land 
application area in accordance with the 
existing field-specific terms of the 
existing permit, such addition of new 
land would not be a substantial change 
to the terms of the CAFO owner or 
operator’s NMP. 

EPA received a number of comments 
on the list of substantial changes in the 
2006 proposed rule and 2008 
supplemental proposal. One commenter 
encouraged EPA to state that substantial 
changes under the narrative rate 
approach only occur when the CAFO 
changes the system used to determine 
maximum allowable application rates. 
EPA agrees that changes in the 
methodology may be substantial 
changes to the terms of the NMP if they 
result in changes to the maximum rates 
of application or maximum amounts of 
nitrogen and phosphorus derived from 
all sources for each crop or if they result 
in changes likely to increase the risk of 
nutrient transport to waters of the U.S. 
However, EPA does not agree that there 
are no other changes that are substantial 
changes under the narrative rate 
approach. EPA believes that the four 
substantial changes identified in this 
final rule are appropriate for both of the 
approaches for determining rates of 
application. For example, proper 
implementation of the narrative rate 
approach depends on identification of 
the fields to be used for land 
application, so use of a new field for 
land application that had not been 
previously covered in the facility’s (or 
another facility’s) permit terms would 
constitute a substantial change. In 
addition, under the narrative rate 
approach a change to the field-specific 
maximum amounts of nitrogen and 
phosphorus derived from all sources is 
a substantial change to the NMP, 
because it defines the upper bounds on 
nutrient additions. 

Some commenters suggested that EPA 
expand the list of substantial changes to 
include changes such as the maximum 
number of animals allowed for the 
CAFO site; production area changes that 
alter the volume and composition of 
waste; using soil, manure, plant tissue 
test results to refine the NMP; and 
changes in the status of the receiving 
waterbodies. With regard to the number 
of animals confined and the volume of 
waste generated, EPA has stated that the 
number of animals confined at a CAFO 
would not necessarily be a term of the 

NMP because a CAFO operator is 
required to properly operate and 
maintain the CAFO’s storage facilities 
regardless of the number of animals or 
the volume of manure, litter, or process 
wastewater generated. For the same 
reasons, EPA believes that changes to 
these factors will not necessarily trigger 
substantial change to a CAFO’s permit, 
although accommodating an increase in 
the number of animals or volume of 
manure could lead to changes to the 
NMP that would constitute substantial 
changes to terms of the NMP (and the 
permit). With regard to the use of soil 
and manure tests, both approaches 
discussed above for expressing land 
application rates in NMPs and 
associated terms allow for consideration 
of manure testing on an annual basis; 
and the narrative rate approach also 
requires consideration of the most 
recent soil test results. Finally, NPDES 
permits for all types of dischargers, 
including CAFOs, typically include 
reopener provisions under which the 
Director may revise the permit during 
the permit term based on factors such as 
changes to the status of the receiving 
water body. EPA believes that such 
standard NPDES provisions are 
sufficient to allow permit revisions 
necessary to support the criteria and 
standards established for receiving 
waters. 

The Agency believes that the list of 
substantial changes included in this 
final rule address changes that most 
directly affect fundamental components 
of the NMP that relate to the land 
application of manure, litter, and 
process wastewater, which was a 
primary focus of the Waterkeeper 
decision. First, by identifying the 
addition of new land application areas 
not originally included in the terms of 
the NMP as a substantial change, the 
Agency makes clear that the fields to be 
used for land application must be 
permit terms, as all permitted CAFOs 
that land apply manure, litter, and 
process wastewater are required to do so 
at field-specific agronomic rates. The 
identification of land application areas 
in the NMP is essential for determining 
the effluent limitations applicable to a 
particular CAFO, which the 
Waterkeeper decision required be made 
available for public review and 
comment and incorporated into the 
permit. Thus, the public must have an 
opportunity to comment on the fields 
planned for land application during 
both the initial permit issuance phase 
and any subsequent permit modification 
phase. The exception for the addition of 
new fields already covered by an 
existing NPDES permit is consistent 

with the Waterkeeper decision because 
the rates of application for those land 
application areas will have already been 
publicly reviewed, approved, and 
incorporated into a permit as required 
by Waterkeeper. 

Some commenters supported the 
addition of new land application areas 
as a substantial change. They also 
commented that adding or reducing 
land application areas would require a 
recalculation of the application rate. 
Some commenters were concerned that 
the addition of new land application 
areas as a substantial change is 
counterproductive, severely limits 
flexibility for producers to plan, does 
not add water quality benefit, 
discourages producers from adding land 
to their NMP and will hinder a CAFO’s 
ability to quickly add more fields to the 
NMP. These commenters suggested the 
addition of land application areas can 
be addressed by requiring producers to 
submit this information with their 
annual reports. Some commenters also 
suggested granting States the flexibility 
to define when and what types of land 
application area additions would be 
considered a substantial change. Some 
commenters suggested that only the loss 
of land application areas should be 
treated as a major modification which 
requires public participation. As 
discussed above, under Waterkeeper, 
the public must have opportunity to 
review the fields planned for land 
application during both the initial 
permit issuance phase and any 
subsequent permit modification phase 
in order to determine whether field- 
specific rates of application have been 
properly developed. For this reason, the 
addition of new land application areas 
not already addressed under an existing 
NMP and permit must be considered a 
substantial change and made available 
for public review. 

The second substantial change is any 
change to the field-specific maximum 
rates of application. The Waterkeeper 
decision makes clear the importance of 
these rates as terms of the NMP. Some 
commenters indicated this change 
should not apply to NMPs developed 
using the narrative approach, since the 
appropriate application rate should be 
calculated using the approved 
methodology. This final rule clarifies 
that, for the narrative rate approach, a 
substantial change is triggered by a 
change in the field-specific maximum 
amount of nitrogen and phosphorus 
derived from all sources. 

The third substantial change is the 
addition to the NMP of crops or other 
uses not previously included in the 
CAFO’s NMP, together with the 
corresponding maximum field-specific 
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rates of application for those crops or 
other uses. Because rates of application 
are based on the yield goals for each 
specific crop, any crops or other uses 
newly added to the plan will require 
corresponding newly calculated rates of 
application. In addition, because the 
maximum rates of application must be 
made available to the public for review 
prior to incorporation as terms of the 
permit, consistent with Waterkeeper, 
the addition of new crops or other uses 
and their corresponding rates of 
application is considered a substantial 
change. 

Finally, any change to site-specific 
components of the CAFO’s nutrient 
management plan that is likely to 
increase the risk of nitrogen and 
phosphorus transport to waters of the 
U.S. is a substantial change. The Agency 
recognizes a number of changes as 
potentially triggering this requirement, 
including the following examples: (1) 
Alternate timing of land application that 
would diminish the potential for plant 
nutrient uptake; (2) methods of land 
application not provided for in the NMP 
calculation of amount of manure, litter, 
and process wastewater to be applied; 
(3) changes to conservation practices; 
and (4) changes in the CAFO’s 
procedures for handling, storage, or 
treatment of manure, litter, and process 
wastewater. The actual crop planted, 
timing and method of land application, 
crop uptake, and conservation practices 
utilized with respect to the land 
application areas are all key factors that 
affect nitrogen and phosphorus runoff 
from the land application area. Changes 
to any of the planning considerations 
listed above can directly (and 
measurably) alter the outcome of the 
decisions made in an NMP and the 
efficacy of that plan in ensuring 
appropriate agricultural utilization of 
those nutrients that are land applied. 

An advantage of the narrative rate 
approach is that it reduces the 
likelihood that changes to a CAFO’s 
operation would result in a substantial 
change to the terms of the CAFO’s NMP. 
For example, a change to the method or 
timing of application would be a 
substantial change to the terms of the 
NMP for CAFOs using the linear 
approach if the Director determines that 
it is likely to increase the risk of 
nutrient transport to surface waters. For 
a CAFO using the narrative rate 
approach, a change in the method or 
timing of application would not be a 
change to the terms of the NMP, and 
therefore not a substantial change, so 
long as the methodology in the NMP 
(itself a permit term) accounts for the 
change in method or timing. 

Because changes to the NMP could 
result in a change to a permit term, the 
2006 proposed rule provided that 
whenever a CAFO makes any change to 
its NMP, the owner or operator would 
be required to provide the Director with 
the revised NMP and identify the 
changes from the previous version 
submitted. Of course, any change to the 
CAFO’s implementation of its NMP that 
does not constitute a change to the NMP 
itself would not be submitted to the 
Director. For example, for CAFOs 
following the narrative rate approach, 
any change in crop rotation or 
substitution of crops in a given rotation 
with alternative crops identified in the 
NMP for a given field would not be a 
change and thus would not need to be 
submitted to the Director prior to 
implementation. 

Some commenters felt that substantial 
changes could be addressed by making 
those changes part of the annual report. 
For example, some commenters 
recommended that CAFOs using the 
narrative rate approach be required to 
include information associated with the 
addition of new crops in their annual 
reports. The annual report does not 
provide sufficient public notice for 
making changes to the terms of the 
NPDES permit. Those procedures are 
detailed below. 

(f) Process for Review of Changes to an 
NMP and for Modifying Terms of the 
NMP Incorporated Into the Permit 

When a permitted CAFO operator 
revises its NMP, this rule requires the 
CAFO operator to submit the revised 
NMP to the permitting authority for 
review and for the permitting authority 
to incorporate any revised terms of the 
NMP into the permit. This rule includes 
provisions that enable the Director to 
determine whether revisions to the 
CAFO’s NMP necessitate revisions to 
the terms of the NMP incorporated into 
the permit, and if so, whether such 
changes are substantial or non- 
substantial. This rule identifies several 
specific types of changes that must be 
considered substantial changes to the 
NMP, and this preamble provides 
further guidance for distinguishing 
between substantial and non-substantial 
changes. This final rule also establishes 
a streamlined process for formal public 
notice and comment that the permitting 
authority must follow for permit 
modification when a CAFO is seeking to 
make substantial changes to the terms of 
its NMP. Non-substantial changes to the 
terms of the NMP are not subject to 
public notice and comment before the 
permit is revised. Finally, this rule 
establishes provisions for incorporating 
both substantial and non-substantial 

revisions to terms of the NMP into the 
permit as a minor permit modification. 
These procedures apply to all permitted 
CAFOs, regardless of whether they are 
covered under an individual permit or 
under a general permit. These 
procedures are discussed in greater 
detail, below. 

As mentioned above, this final rule 
requires that whenever a CAFO makes 
any change to its NMP (see discussion 
in section III.C.3(e) of this preamble, 
‘‘Changes to a Permitted CAFO’s 
Nutrient Management Plan’’), the owner 
or operator must provide the Director 
with the revised NMP and identify the 
changes from the previous version 
submitted to the permitting authority. 
See 40 CFR 122.42(e)(6)(i). 40 CFR 
122.24(e)(6)(ii) requires the Director to 
then review the revised plan to ensure 
that it still meets the requirements of 40 
CFR 122.42(e) and applicable effluent 
limitations and standards, including 
those specified in 40 CFR part 412. This 
rule also requires the Director to 
determine whether the changes 
necessitate revision to the terms of the 
NMP that were incorporated into the 
permit issued to the CAFO. If not, the 
Director must notify the CAFO that the 
permit does not need to be modified. 
Upon such notification the CAFO may 
implement the revised nutrient 
management plan. 

If, on the other hand, the Director 
determines that the changes to the NMP 
do require that the terms of the NMP 
that were incorporated into the permit 
be revised, the Director must next 
decide whether or not the change is 
substantial. The Director will evaluate 
the change based on the provisions in 
§ 122.42(e)(6)(iii) discussed above. 
Pursuant to 40 CFR 122.42(e)(6)(ii)(A), 
for non-substantial changes, the Director 
must make the revised nutrient 
management plan publicly available and 
include it in the permit record, revise 
the terms of the nutrient management 
plan incorporated into the permit, and 
notify the owner or operator and inform 
the public of any changes to the terms 
of the nutrient management plan that 
are incorporated into the permit. Upon 
such notification the CAFO may 
implement the revised nutrient 
management plan. 

If the changes to the terms of the NMP 
are substantial, the Director will also 
modify the permit as necessary by 
incorporating revised terms of the NMP, 
but only after the public has had the 
opportunity to review and comment on 
the NMP changes pursuant to the 
requirements of 40 CFR 
122.24(e)(6)(ii)(B). The process for 
public comments, hearing requests, and 
the hearing process if a hearing is 
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granted must follow the procedures for 
draft permits set forth in 40 CFR 
124.11–13. The Director must respond 
to all significant comments received 
during the comment period as provided 
in 40 CFR 124.17, and require the CAFO 
owner or operator to further revise the 
nutrient management plan if necessary. 
Once the Director incorporates the 
revised terms of the nutrient 
management plan into the permit, the 
Director must notify the owner or 
operator and inform the public. A 
permit modification to revise the terms 
of the NMP incorporated into the permit 
may be appealed in the same manner as 
the initial final permit decision. 

The Director may establish by 
regulation, or in the general permit for 
CAFOs authorized under a general 
permit, an appropriate period of time for 
the public to comment and request a 
hearing on the proposed substantial 
changes to the terms of the nutrient 
management plan incorporated into the 
permit that differs from the time period 
specified in 40 CFR 124.10. EPA is 
providing this discretion to the Director 
to allow CAFOs to implement revised 
nutrient management practices in 
accordance with growing seasons and 
other time sensitive circumstances. As 
is stated above in section III.C.3(b) of 
this preamble regarding public review of 
NMPs during the general permit 
process, the public will have an 
opportunity to comment on the 
sufficiency of the time period when the 
Director proposes it, either in the 
regulations or general permit. 

Because the process in 
§ 122.42(e)(6)(ii) allows for public 
review of substantial changes to the 
terms of nutrient management plans and 
the underlying data and calculations, 
the incorporation of changes to the 
permit through this process will be 
treated as a minor permit modification, 
under 40 CFR 122.63(h), and not require 
additional review. EPA considered 
requiring that any change to the NMP be 
considered a permit modification 
subject to procedures under 40 CFR 
122.62, but rejected this interpretation 
as it would significantly limit 
permitting authorities and CAFO 
operators’ ability to make necessary and 
timely minor changes to NMPs as 
discussed above. 

Commenters identified several issues 
associated with the proposed process for 
making substantial changes to NMPs. 
Several commenters indicated that the 
need for the permitting authority to 
review, provide public notice and 
comment, and approve substantial 
changes to NMPs will likely result in 
significant delays which will impact the 
operational ability of many CAFOs to 

make timely nutrient management 
decisions. Some commenters suggested 
that the process for making such 
changes be streamlined or time-limited. 
Other commenters requested that EPA 
provide flexibility to accommodate 
existing State criteria and procedures for 
determining and addressing substantial 
changes. Some State commenters 
indicated that they already have 
effective procedures in place. Some 
commenters simply asserted that the 
State Director should have discretion 
whether or not to require a permit 
modification. 

The NPDES regulations at § 122.62 
specifically require that any change to 
permit terms and conditions requires 
permit modification to be subject to 
public review and comment procedures, 
unless it falls under a minor 
modification listed at 40 CFR 122.63. In 
this rule, EPA has accounted for the 
frequent operational changes unique to 
CAFOs which are not typical for other 
NPDES-regulated industries. This 
tailoring is an effort to balance 
environmental protection with the 
burden to CAFOs and permitting 
authorities as well as the need to allow 
other operational changes that would 
not trigger the substantial modification 
requirements. 

The process in this rule for making 
changes to NMPs and incorporating 
such changes in permits is necessary as 
a result of the Waterkeeper decision, 
which held that terms of the NMP are 
effluent limitations and that the CWA 
requires that the terms of each NMP be 
incorporated into a corresponding 
permit and be subject to public notice 
and comment and permitting authority 
review. Within this context, EPA has 
worked to streamline the process to the 
extent possible. This includes 
promulgating a process for revising 
NMPs that delineates what are 
substantial changes to the terms of the 
NMP and allows non-substantial 
changes to proceed in an expedited 
manner. It also includes provisions that 
allow a CAFO to develop NMPs with 
operational contingencies to minimize 
the number of substantial changes that 
must be made. As explained herein, the 
process and criteria in 40 CFR 
122.42(e)(6) are reasonable and 
necessary to provide permitting 
authorities an effective mechanism to 
maintain linkage between the NMP and 
the permit in a manner consistent with 
the Waterkeeper decision. 

Commenters suggested changes to the 
process in the 2006 proposed rule. 
Several commenters requested that EPA 
approve certain substantial changes as 
long as the CAFO continues to comply 
with all applicable technical 

requirements. Such substantial changes 
could include adding a new and 
substantially different field or 
increasing the animal headcount so as to 
exceed the previously identified 
‘‘maximum’’ amount of manure in the 
NMP. In addition, one commenter 
recommended that the permitting 
authority inspect the CAFO before 
allowing any substantial changes to the 
NMP. 

The final rule does not expressly 
provide that a permitting authority can 
pre-approve certain substantial changes, 
unless they are specified in an NMP that 
encompasses normal fluctuations or 
variations, because the Waterkeeper 
decision dictates that NMPs must be 
subject to permitting authority review 
and the terms of the NMP available for 
public comment. In addition, EPA does 
not believe an inspection is needed 
prior to allowing any substantial change 
to an NMP. Apart from the burden this 
would entail, EPA expects that self- 
reported information is credible and 
notes that there are significant penalties 
for submitting false or misleading 
information. 

Many commenters supported the 
proposal that non-substantial changes 
would require only that the CAFO 
submit a revised NMP and that the 
permitting authority would notify the 
public of the change without allowing 
for public comment. Commenters 
encouraged EPA to clarify that, upon 
submission, the CAFO may proceed to 
implement such changes if the CAFO 
believes they are non-substantial. Many 
commenters stated that there is a need 
to ensure that CAFOs can quickly make 
changes to NMPs. One commenter 
recommended that EPA allow CAFOs to 
accumulate minor changes and submit 
them as a group when renewing their 
permit. Another commenter suggested 
that any changes incurred during a 
given year be reported in an annual 
NMP update form. EPA decided that, 
because the terms of the NMP are 
enforceable terms and conditions of the 
permit, CAFOs must submit changes to 
the NMP to the permitting authority and 
receive approval before a change is 
made, not annually or at the beginning 
of each new permit cycle. 

Commenters were generally 
unsupportive of the proposed 180-day 
temporary approval period for 
implementation of certain substantial 
changes. Numerous commenters stated 
that this would not be helpful to CAFO 
owners because they would be hesitant 
to invest significant amounts of money 
to make substantial changes based only 
on a temporary approval, since final 
approval would remain subject to an 
uncertain regulatory status. Others 
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requested clarification regarding what 
happens if a change is implemented and 
then not approved. Some of these 
commenters suggested as an alternative 
that EPA require the permitting 
authority to process the applications in 
fewer than 45 days, and then allow 
seven days of public review. 

Another commenter stated that the 
temporary approval period is 
inadequate because 180 days is longer 
than the crop growing season. This 
commenter observed that the temporary 
approval would allow CAFOs to change 
their entire land application patterns for 
an entire crop season without having 
public comment and review by the 
permitting agency. This commenter 
suggested that CAFOs plan in advance 
for any substantial changes and that 
only if the substantial changes are the 
result of unforeseen circumstances 
outside the control of the CAFO, should 
it be allowed temporary approval. 

Based on comments, EPA reevaluated 
the usefulness of the 180-day temporary 
approval. In light of the comments, EPA 
recognizes that such an approach may 
be problematic for both industry and 
permitting authorities. Some industry 
commenters stated that the 180-day 
grace period would be meaningless 
because no operator would employ 
expensive changes without knowing if 
they would be approved. States 
commented that any permit 
modification must be approved before it 
is implemented. There is no 
requirement precluding operators from 
purchasing new land; rather, practices 
on the land cannot be employed until 
approved by the permitting authority. 
Further, EPA encourages operators to 
take advantage of the exception for 
substantial changes relating to the 
addition of new land application areas 
provided in § 122.42(e)(6)(iii)(A). Thus, 
EPA has not included the proposed 180- 
day temporary approval period in the 
final rule. 

Under this final rule, when a CAFO 
submits changes to an NMP to the 
permitting authority, the Director must 
determine whether the changes affect 
the terms of the NMP incorporated into 
the permit, and if so, whether such 
changes are substantial. Depending on 
this determination, the process and 
timing of modifying a permit will vary. 
A CAFO owner or operator must remain 
in compliance with his or her permit 
and, thus, should work closely with the 
permitting authority and should initiate 
this coordination as early as possible. 
EPA believes that permitting authorities 
will be sensitive to the needs of CAFOs 
to make a range of changes to NMPs 
from time to time and, as a result, will 

be diligent in reviewing and making 
determinations regarding such changes. 

(g) Annual Reporting Requirements 

In the 2006 proposed rule, EPA 
discussed the use of annual reports to 
balance greater flexibility for CAFO 
operators in making cropping decisions 
with ensuring appropriate permitting 
authority and public oversight of permit 
compliance. The preamble solicited 
comment as to whether the annual 
report requirements should be modified 
to require all permitted CAFOs to 
submit information in their annual 
reports indicating how the CAFO 
achieved substantive compliance with 
the terms of the NMP as set forth in the 
permit. In the 2008 supplemental 
proposal, the Agency proposed 
additional annual reporting 
requirements for CAFOs that relate to 
the proposed provisions regarding the 
terms of the NMP. 

In this action, the Agency is 
establishing additional annual report 
requirements, in 40 CFR 
122.42(e)(4)(viii), mandating all 
permitted CAFOs to include in their 
annual reports the actual crop(s) planted 
and actual yield(s) for each field, the 
actual nitrogen and phosphorus content 
of the manure, litter, and process 
wastewater, and the amount of manure, 
litter, or process wastewater applied to 
each field during the previous 12 
months. The Agency believes that it is 
important for the permitting authority to 
obtain this information on an annual 
basis in order to ensure that the CAFO 
has been operating in compliance with 
the terms of its permit. The annual 
report will inform the Director and the 
public how the CAFO has operated, 
given the flexibility for the terms of the 
NMP incorporated into the permit. 

The Agency is also requiring CAFOs 
that follow the second (‘‘narrative rate’’) 
approach for describing rates of 
application in the NMP to submit as 
part of their annual report the results of 
all soil testing and concurrent 
calculations to account for residual 
nitrogen and phosphorus in the soil, all 
recalculations, and the new data from 
which they are derived. The CAFO is 
required to report the amounts of 
manure, litter, process wastewater and 
the amount of chemical fertilizer 
applied to each field during the 
preceding 12 months. Together with the 
total amount of plant available nitrogen 
and phosphorus from all sources, the 
information that is required to be 
included in the annual report provides 
the information necessary to determine 
that the CAFO was adhering to the 
terms of its permit when calculating 

amounts of manure, litter, and process 
wastewater to apply. 

Many commenters supported the use 
of additional annual reporting 
requirements to address either non- 
substantial changes or all changes to the 
NMP. States also generally supported 
such an approach and sought flexibility 
regarding the content and use of the 
process to address other changes to the 
NMP. Another commenter noted that if 
CAFOs are allowed to provide 
alternative management scenarios in the 
original NMP, the CAFO must be 
required to submit documentation to the 
Director to specify which practices it is 
using from the ‘‘menu’’ of combinations 
in its NMP. This would allow the 
permitting authority and the public to 
know what practices the CAFO is 
actually implementing at any given 
time. 

Although EPA recognizes that NMPs 
may change throughout the period of 
permit coverage, as discussed above in 
section III.C.3(e), the annual report 
requirements are only appropriate for 
use in addressing implementation of 
existing NMP provisions and changes to 
the NMP contemplated through 
flexibilities built into the NMP during 
the initial planning process or 
subsequent modifications in accordance 
with 40 CFR 122.42(e)(6). Because this 
rule requires the terms of the NMP to be 
incorporated as enforceable terms and 
conditions of the permit, an outcome of 
the Waterkeeper decision, changes to 
the terms of the NMP constitute changes 
to the permit and therefore must be 
processed according to § 122.42(e)(6), as 
discussed above in section III.C.3(e). 

Some commenters expressed concern 
that CAFOs would be unable to 
complete more detailed reports and 
provide the information necessary to 
document changes to the NMP, and that 
some of the reporting requirements 
would be redundant. Some commenters 
also believed that reporting crop yields 
would be overly intrusive and would 
not be representative of the NMP 
effectiveness. In this rule, EPA has 
modified the content of the annual 
report to supplement the existing 
annual report requirements promulgated 
in 2003 so as to allow the public and the 
permitting authority to review whether 
the CAFO has implemented the NMP in 
accordance with the terms and 
conditions of its permit. This approach 
balances the recognized need to provide 
additional flexibility and the need for 
CAFOs to provide information 
concerning actual rates of application. 
The additional information required in 
this final rule is a limited burden on 
both the CAFO and the permitting 
authority that will provide public access 
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to information about NMP 
implementation throughout the period 
of permit coverage. For example, crop 
yield goals are a critical factor in 
developing rates of application. Other 
commenters expressed concern that 
facilities might overstate crop yields 
goals. As previously mentioned, by 
making information about actual crop 
yields public, both the Director and the 
public will have better information 
when evaluating NMPs for subsequent 
permit coverage. 

(h) EPA Nutrient Management Plan 
Template 

As described in the 2006 proposed 
rule, EPA developed a draft template, 
made available in the rulemaking public 
record for public comments, which 
could be used as a voluntary tool to 
facilitate completion of the NMP by 
CAFO permit applicants, as well as to 
facilitate review by the permitting 
authority. As discussed in the proposed 
rule, EPA believed that such a template 
would help to systematically organize 
the information necessary to satisfy the 
NMP requirements in the regulation. 
Some commenters supported the 
concept of a voluntary NMP template 
and considered the draft template an 
excellent user-friendly model. Other 
commenters disagreed, stating that the 
detailed information required in the 
draft template would be quickly 
outdated. Other comments received on 
the NMP template include the 
following: 

• A ‘‘one size fits all’’ template does 
not lend itself well to the different 
climates and terrains across the country, 
and use of the template should not be 
required by the regulation; 

• The draft template lacked specific 
information to ensure that CAFOs are 
meeting technical standards and the 
ELGs; 

• The draft template was too long and 
appeared to be more of an inspection 
checklist than a basic guideline; 

• A concern that some States may 
actually adopt the template, once 
completed, as the required NMP format; 

• The template could be a valuable 
tool to clearly differentiate between the 
terms of the NMP, for purposes of 
incorporation into the permit, and the 
background information; 

• The template would be more 
beneficial if it is standardized through 
the use of a computer program which 
allows ease and flexibility in making 
changes to the NMP; and 

• The template could be useful to an 
unpermitted CAFO to identify land 
application practices needed to qualify 
for the agricultural stormwater 
exemption. 

States generally agreed with the 
concept of using a consistent, stable 
template but wanted assurance that it is 
strictly a voluntary tool and can be 
modified to better address specific State 
requirements. Additionally, commenters 
stated that the draft template failed to 
address all of the regulatory 
requirements and should be modified 
accordingly by including additional 
technical portions. Other commenters 
suggested that a template would 
unnecessarily micromanage the 
structure or content of NMPs and that 
States should have the responsibility to 
define effective nutrient management 
strategies. Other commenters mentioned 
the need to keep the template flexible 
because NMPs are dynamic documents 
that change rapidly, and a plan that is 
too detailed will bind the producer to 
practices that, if altered, would require 
costly revisions and reviews. A few 
commenters also indicated that the 
format and sequence for providing 
information within the draft template 
was disjointed and inconsistent with the 
nutrient management planning process. 
Other State commenters did offer, 
however, that the template may be 
adequate for most public participation 
processes. 

After considering public comments, 
EPA, in coordination with USDA, has 
decided not to utilize the draft template. 
Instead, the two agencies have worked 
on the development of a planning tool 
that would generate a single document 
that meets the objectives of both 
agencies. The one document would 
include the required elements of an 
NMP as well as the elements of a 
voluntary comprehensive nutrient 
management plan (CNMP) developed in 
accordance with USDA technical 
guidance. A CNMP is a plan much like 
the NMP required by EPA’s CAFO 
regulations. There are some minor 
differences between the scope of the two 
documents, such as a CNMP option to 
include feed management plans (which 
are not required for the NMP) and an 
NMP requirement to include chemical 
handling plans (which are not part of a 
CNMP). However, the EPA and USDA 
agree that there is no reason why one 
document could not suffice for both the 
CNMP and NMP by accommodating 
both agencies’ requirements. To that 
end, EPA, in partnership with USDA, is 
in the process of coordinating the 
information necessary to complete an 
NMP as well as a CNMP and developing 
a software program that could integrate 
both sets of planning requirements, 
known as Manure Management Planner 
(MMP). Of course, even though both 
agencies would promote the use of a 

single tool, it would remain the CAFO 
operator’s responsibility to provide that 
information to the Director in order to 
meet the requirements of this rule, 
inasmuch as USDA does not make 
facility-specific information available to 
other agencies or the public. EPA will 
encourage the use of the MMP to 
facilitate the development and review of 
NMPs under the NPDES permit 
program. 

The MMP software, under 
development by a grant from EPA and 
USDA to Purdue University, is a 
computer program that would provide 
permitting authorities and producers 
with a mix of programs, not currently 
available elsewhere, to assist in CNMP 
and/or NMP development. The objective 
of this effort is to accelerate the CNMP 
and NMP development process by 
integrating other software programs 
used to calculate manure application 
rates. Among these technologies are 
RUSLE II, the Phosphorus Index (PI), 
and other State-specific risk assessment 
tools used in CNMP and NMP 
development. In the longer term it is 
planned that additional integration will 
be achieved with planning, 
recordkeeping technologies and 
connectivity to the USDA Customer 
Service Toolkit. The MMP program 
incorporates field-specific data tables 
that allow the producer to list the type 
of crops planned, crop rotation by 
planting season, nutrients available for 
each crop based on previous manure 
applications, and the rate of application 
per crop. These data tables could 
provide permitting authorities with 
specific information that could be 
extracted as terms of the NMP that 
would be inserted into a permit. It also 
provides producers the flexibility to 
comply with the optional approach of 
calculating application rates as pounds 
of nutrients by developing tables with 
expanded crop contingency plans and 
related application rates. See section 
III.C.3(c) for detailed discussion of 
nutrient management plan terms. 

EPA and USDA anticipate that the 
MMP software can eventually be 
tailored to all individual State technical 
standards, requirements and 
circumstances. At present, the program 
has been tailored to approximately 34 
States, and is available and ready for use 
in those States. EPA and USDA plan on 
updating and improving the MMP 
software and tailoring it to other States. 

When completed, the MMP software 
will be a user-friendly program available 
without charge. It is strictly a voluntary 
tool. There may be some situations at a 
livestock operation, such as varying 
terrains and unusual cropping 
sequences, which the MMP cannot 
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accommodate; thus the program may 
not, at present, be a good fit for all 
operators. Permitting authorities and 
producers may still choose to use an 
established State NMP software program 
or other technical standards methods to 
develop and implement their NMP. 
More information on MMP can be found 
at the Purdue University Web site, 
http://www.agry.purdue.edu/mmp/. 

EPA and USDA are also developing a 
national nutrient management planning 
course that will cover how to develop, 
review, and implement an NMP and 
how to use the MMP software program. 

D. Compliance Dates 
Following issuance of this rule, 

authorized States have up to one year to 
revise, as necessary, their NPDES 
regulations to adopt the requirements of 
this rule, or two years if statutory 
changes are needed, as provided in 40 
CFR 123.62. States are not required to 
adopt the provisions for no discharge 
certification in this time period. 

As discussed above in section II.E, 
EPA has twice extended certain 
compliance dates originally established 
in the 2003 CAFO rule. Following the 
Second Circuit Court’s decision in 
Waterkeeper Alliance et al. v. EPA, 399 
F.3d 486 (2d Cir. 2005), the Agency 
extended dates for newly defined 
CAFOs to seek permit coverage and for 
all permitted CAFOs to develop and 
implement NMPs to July 31, 2007. 71 
FR 6978 (February 10, 2006) (hereinafter 
the ‘‘2006 date change rule’’). 

The 2006 proposed rule did not 
anticipate a need to revise the July 31, 
2007, compliance dates established by 
the 2006 date change rule. However, as 
a result of an array of public comment 
on the issues raised by the Waterkeeper 
decision, EPA was unable to complete 
this final rule prior to July 31, 2007. 
EPA published a second revision of the 
compliance dates on July 24, 2007, 
extending the dates from July 31, 2007, 
to February 27, 2009. 72 FR 40,245 (July 
24, 2007) (hereinafter the ‘‘2007 date 
change rule’’). The 2007 date change 
rule does not affect the applicable time 
for seeking permit coverage for existing 
facilities defined as CAFOs prior to the 
2003 CAFO rule, nor does it apply to 
newly constructed CAFOs not subject to 
new source performance standards 
(NSPS) or to new source CAFOs subject 
to NSPS that discharge or propose to 
discharge. The February 27, 2009, 
compliance dates also do not affect the 
approximately 9,000 CAFOs currently 
covered under existing permits. 
Furthermore, for Large CAFOs that are 
new sources (i.e., those commencing 
construction after the effective date of 
the 2003 CAFO rule) and are required to 

seek permit coverage under the revised 
duty to apply provision in this rule (40 
CFR 122.23(d)(1)), the land application 
requirements at 40 CFR 412.4(c) apply 
immediately because new sources are 
subject to the NSPS under 40 CFR 
412.35 and 412.46, which do not 
include a delayed date for new sources 
to come into compliance with § 412.4(c). 
The 2003 rule did not delay compliance 
with the land application requirements 
for new sources. See CWA section 
306(e). 

EPA received comments on the 2006 
proposed rule related to the July 31, 
2007, compliance dates in place at that 
time. The comments received generally 
focused on two issues: (1) That the 
permit application date did not allow 
enough time for States to revise their 
permitting programs, and (2) that the 
date did not allow CAFO operators 
sufficient time to develop permit 
applications and NMPs. Many 
commenters stated that it would not be 
possible for CAFOs to seek coverage 
under an NPDES permit by July 31, 
2007, and that the deadline should be 
extended. A number of extension 
periods were suggested ranging from 
several months to up to two years after 
promulgation of the final rule. 
Rationales for extending the dates 
included the need to allow States to 
revise their programs to fully reflect 
CAFO regulations (which, in turn, 
allows CAFOs to know what 
requirements apply to them), limited 
technical assistance, and the need for 
adequate time to develop an NMP in the 
period between rule promulgation and 
the deadline for seeking permit 
coverage. Commenters asserted that 
CAFO owners and operators cannot 
know the precise requirements for 
NMPs, or the associated documentation 
and public participation requirements, 
until the rule is final. EPA promulgated 
the 2007 date change rule with these 
comments in mind. 

In the 2008 supplemental proposal 
(73 FR 12,336) EPA solicited comments 
on its intention to not extend the 
compliance deadlines beyond February 
27, 2009. Some commenters stated that 
the deadline should be extended in 
order to allow States to adapt their 
existing programs. Others noted that 
more time would be needed for CAFO 
owners and operators to implement 
such complex rules and come into 
compliance. A number of extension 
periods were suggested ranging from 
several months to up to two years after 
promulgation of the final rule. 
Commenters were opposed to an 
extension of the deadlines; did not want 
to further delay the environmental 
benefits; and noted that an extension 

would provide a comparative advantage 
to those CAFOs that have not made 
capital improvements and promote 
interstate discrepancies that undermine 
the integrity of State CAFO programs. 

In this final rule, EPA is not extending 
the February 27, 2009, compliance 
deadlines. EPA believes that the time 
between publication of this final rule 
and February 27, 2009, is adequate for 
unpermitted CAFOs that discharge or 
propose to discharge to develop an NMP 
and seek permit coverage. EPA notes 
that most of the technical provisions of 
the 2003 CAFO rule (e.g., the 
substantive NMP requirements) were 
unaffected by the Waterkeeper decision, 
and therefore CAFOs have already had 
the information they need to develop 
NMPs and have not needed to wait for 
further EPA action before doing so. In 
States where general permits have been 
issued and have not expired, eligible 
CAFOs may seek permit coverage under 
applicable existing general permits. 
Where general permits are not available, 
CAFOs may seek permit coverage by 
submitting an individual permit 
application. As mentioned above, 40 
CFR 123.62(e) provides that States will 
have one year from the promulgation 
date of this final rule, or two years if 
statutory changes are needed, to adopt 
the requirements of this final rule. 
During this interim period, EPA expects 
States to issue permits that comply with 
all technical requirements of the 2003 
rule that were unaffected by the 
Waterkeeper decision and, absent 
regulatory or statutory barriers, to 
provide for NMP submission, public 
review of NMPs, and incorporation of 
the NMP terms into the permit. EPA is 
committed to working with States to 
implement CAFO permitting 
requirements. 

The CWA does not allow any CAFO 
to discharge without a permit, 
regardless of whether a permit 
application has been submitted. EPA 
and States have a range of tools to help 
regulated entities come into compliance 
with new rules including outreach, 
compliance assistance, compliance 
incentives and compliance monitoring. 
For new rules EPA generally focuses on 
outreach initially. Where EPA becomes 
aware of particular instances of 
noncompliance, EPA may pursue 
appropriate enforcement. Since 2005, 
EPA has designated unpermitted CAFOs 
subject to the 1976 rule as an 
enforcement priority and continues to 
focus its efforts on those facilities. With 
respect to CAFOs subject to permitting 
as of February 27, 2009, EPA would take 
into consideration whether a permit 
application has been submitted and 
whether the entity is operating in 
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accordance with its NMP and all other 
applicable requirements of the 2003 
CAFO rule and this final rule. 

E. Water Quality-Based Effluent 
Limitations 

Water quality-based effluent 
limitations (WQBELs) are one of two 
fundamental types of limitations 
imposed in NPDES permits. The other is 
technology-based effluent limitations. 
NPDES permits are required to contain 
technology-based limitations and, if the 
technology-based limitations are 
insufficient to meet applicable water 
quality standards, more stringent water 
quality-based effluent limitations 
(WQBELs). CWA section 301(b)(1)(C), 
33 U.S.C. 1311(b)(1)(C); and 40 CFR 
122.44(d). While technology-based 
limitations are calculated taking into 
account the availability or effectiveness 
of treatment technologies and/or their 
associated costs, WQBELs are 
established without consideration of 
availability or effectiveness of treatment 
technologies or the costs that discharges 
would incur to meet such limits. 
Arkansas v. Oklahoma, 503 U.S. 91 
(1992); Westvaco v. EPA, 899 F.2d 1383 
(4th Cir. 1990). 

The environmental petitioners 
challenged the 2003 rule as violating 
both the CWA and the Administrative 
Procedure Act by failing to promulgate 
WQBELs for CAFO discharges and by 
being ambiguous as to whether States 
may promulgate WQBELs for CAFO 
discharges. As explained in II.C.3 above, 
the Waterkeeper Court agreed in part 
with petitioners, and remanded the rule 
for clarification regarding the 
applicability of WQBELs for CAFO 
discharges that are not exempt as 
agricultural stormwater, to explain why 
EPA justified its decision not to 
promulgate WQBELs for discharges 
other than agricultural stormwater, and 
to clarify whether the CAFO rule bars 
States from requiring WQBELs for such 
discharges. Waterkeeper Alliance et al. 
v. EPA, 399 F.3d 486, 522–524 (2d Cir. 
2005). 

As EPA stated in the preamble to the 
2006 proposed rule, the only issue that 
EPA addressed in the 2003 rule with 
respect to WQBELs was their 
applicability to agricultural stormwater 
discharges. EPA had explained in 2003 
that, because agricultural stormwater 
discharges are not point source 
discharges, agricultural stormwater 
discharges cannot be subject to NPDES 
permit requirements, including either 
technology-based limitations or 
WQBELs if technology-based limitations 
are insufficient to meet applicable water 
quality standards. The Second Circuit 
Court of Appeals agreed with EPA. 

However, the court seemed troubled by 
certain statements in the 2003 preamble 
that it thought might address how 
WQBELs apply to other CAFO 
discharges. The court therefore 
remanded the question of whether or 
not, and why, WQBELs are needed to 
assure attainment or maintenance of 
water quality standards as provided in 
section 302(a) of the CWA. 

In the preamble to the 2006 proposed 
rule, EPA responded to the remand by 
clarifying that discharges from CAFOs 
that are not exempt from CWA 
permitting requirements as agricultural 
stormwater discharges are subject to 
NPDES requirements, including 
WQBELs. EPA clarified the applicability 
of WQBELs both with respect to land 
application areas under the control of a 
CAFO and with respect to discharges 
from a CAFO’s production area. 

1. Discharges From Land Application 
Areas 

As explained in section III.B. above, 
under the 2003 rule, the agricultural 
stormwater discharge exemption applies 
only to precipitation-related discharges 
from land application areas under the 
control of the CAFO where application 
of manure, litter, or process wastewater 
is in accordance with appropriate 
nutrient management practices as 
specified in 40 CFR 122.42(e)(1)(vi)–(ix). 
Any other discharge from land 
application areas under the control of a 
CAFO is a point source discharge from 
the CAFO. 40 CFR 122.23(e). These 
point source discharges from land 
application areas are subject to NPDES 
permitting requirements, including 
WQBELs where necessary to meet 
applicable water quality standards. 

In most instances, a CAFO that meets 
technology-based permit limits 
requiring manure to be applied at 
appropriate agronomic rates will 
eliminate all or most dry weather 
discharges. If such discharges remain, 
the permit writer will determine the 
need for additional WQBELs to meet 
applicable water quality standards 
based on the circumstances of each 
particular case. 

Although EPA, in the 2003 rule 
preamble, encouraged States to address 
water quality protection issues in setting 
technical standards for appropriate land 
application practices (see Waterkeeper, 
399 F.3d at 523, citing 68 FR 7198), EPA 
did not intend to change the basic 
regulatory scheme of the NPDES 
program. With respect to wet weather 
discharges, under 40 CFR 122.42(e)(1), 
the permit must already include effluent 
limitations defining the ‘‘site-specific 
nutrient management practices’’ 
required to be implemented under 

§ 122.23(e) in order for the remaining 
wet weather (‘‘precipitation-related’’) 
discharges to be ‘‘agricultural 
stormwater discharges.’’ As previously 
explained, agricultural stormwater 
discharges are exempt from the 
definition of ‘‘point source’’ of section 
502 of the CWA and are therefore not 
subject to permitting requirements 
under the CWA, including WQBELS. 
Thus, any precipitation-related 
discharge from land application areas 
remaining after compliance with the 
technology-based effluent limitations 
and permit conditions required 
pursuant to § 122.42(e)(1)(vi)–(ix) are 
exempt from CWA permitting 
requirements as agricultural stormwater, 
and these technology-based effluent 
limitations constitute the entirety of the 
federal NPDES permit requirements 
with respect to land application of 
manure, litter, and process wastewater. 
However, it is possible that a State may 
have additional requirements under its 
own State regulatory authorities that 
would go beyond the scope of the 
federal NPDES program. Thus, such 
agricultural stormwater discharges, 
though not subject to federal NPDES 
regulation, could be subject to 
additional State requirements, including 
additional requirements related to water 
quality. 33 U.S.C. 1370 and 40 CFR 
123.1 and 123.25. These requirements, 
however, would not be viewed as 
WQBELs as that term is used under the 
CWA. Nor would these State-law 
requirements be federally enforceable. 
40 CFR 123.1(i)(2). 

2. Production Area Discharges 
EPA also explained in the preamble to 

the 2006 proposed rule that permit 
writers may require WQBELs in 
appropriate cases to further limit 
discharges from CAFO production areas. 
As EPA stated in the 2003 rule, the 
exclusion for agricultural stormwater 
does not apply to discharges from the 
CAFO production area. 40 CFR 
122.23(e) and 68 FR 7198. Because the 
ELGs allow occasional overflow 
discharges from properly designed, 
operated, and maintained lagoons and 
storage ponds, the technology-based 
limitations in the ELGs may not be as 
stringent as necessary to meet 
applicable water quality standards. In 
that case, a WQBEL would be 
appropriate. 40 CFR 122.44(d). For 
example, a facility subject to ELGs in 40 
CFR part 412, subpart C is allowed to 
discharge from the production area, 
provided the production area is 
designed, constructed, operated, and 
maintained to contain all process 
wastewater plus any stormwater runoff 
resulting from the 25-year, 24-hour 

VerDate Aug<31>2005 17:16 Nov 19, 2008 Jkt 217001 PO 00000 Frm 00042 Fmt 4701 Sfmt 4700 E:\FR\FM\20NOR2.SGM 20NOR2rw
ilk

in
s 

on
 P

R
O

D
1P

C
63

 w
ith

 R
U

LE
S

_2

 89  89  89 



70459 Federal Register / Vol. 73, No. 225 / Thursday, November 20, 2008 / Rules and Regulations 

storm. Thus, WQBELs would be 
necessary in a particular permit to 
further limit such discharges beyond the 
levels that are required under the CAFO 
ELGs, if necessary for the discharge to 
meet applicable water quality standards. 

In the preamble to the 2006 proposed 
rule, EPA indicated that for CAFOs in 
the swine and poultry sectors subject to 
New Source Performance Standards 
(NSPS) in part 412, subpart D, permits 
could not require WQBELs for 
production areas, because the NSPS 
already prohibit all production area 
discharges from these new sources. 71 
FR 37,744, citing 40 CFR 412.46(a). 
Some commenters, however, urged EPA 
to reconsider its position given a 
possibility of a discharge even from 
CAFOs subject to a no discharge 
standard. Nothing in this rule limits the 
Director’s authority to include any more 
stringent limitation than the NSPS in a 
CAFO’s permit when necessary to meet 
applicable water quality standards 
pursuant to CWA section 301(b)(1)(C). 
Nonetheless, EPA continues to believe 
that WQBELs would not be needed for 
swine and poultry CAFOs subject to the 
no discharge NSPS. The provisions for 
implementing the NSPS BMP-based 
effluent limitation, based on advanced 
modeling, are meant to improve 
implementation of this provision by 
promoting up-front design, 
construction, operation, and 
maintenance to ensure that predictable 
discharges do not occur. Permitting 
authorities have full authority and 
responsibility to determine if the 
facility’s demonstration is adequate. 
Therefore, as a practical matter, EPA 
finds it difficult to imagine 
circumstances in which such a 
limitation would be necessary for 
permitted CAFOs subject to this NSPS 
no discharge standard. 

F. New Source Performance Standards 
for Subpart D Facilities 

This action responds to the Second 
Circuit’s remand of certain aspects of 
the 2003 New Source Performance 
Standards (NSPS). First, EPA has 
deleted the remanded provisions that 
authorized two alternatives for 
compliance with the NSPS requirement 
for no discharge of manure, litter, or 
process wastewater into waters of the 
U.S. from the production area. Second, 
EPA is promulgating a new provision 
that would allow a CAFO using an open 
surface manure storage structure to 
request the NDPES permitting authority 
to establish site-specific effluent 
limitations for its NPDES permit that 
incorporate the NSPS no discharge 
requirement. These best management 
practices effluent limitations include 

design specifications and operational 
parameters and must be based on a 
technical evaluation of the adequacy of 
the CAFO’s storage structure for 
achieving no discharge of manure, litter, 
or process wastewater into waters of the 
U.S. The new provision prescribes in 
detail the elements of that technical 
evaluation. A facility designed, 
constructed, operated, and maintained 
in accordance with these effluent 
limitations will meet the NSPS 
requirement for no discharge. 

This provision will have several 
positive ancillary effects. Some CAFOs 
may be reluctant to use innovative 
technologies that incorporate open 
storage as part of their manure 
management system in view of the no 
discharge requirements of Subpart D. 
This provision creates an incentive for 
the use of innovative technologies to 
meet the no discharge requirement by 
providing an up-front determination 
that the CAFO will meet the no 
discharge requirement prior to 
potentially expensive construction. 
Second, in the case of new source 
Subpart D CAFOs that do apply for a 
permit, this provision provides for an 
up-front determination subject to public 
participation as part of the permitting 
proceeding, that the CAFO will meet the 
no discharge requirement. Finally, 
because facilities subject to no discharge 
of manure, litter, or process wastewater 
pollutants into waters of the U.S. may 
choose not to obtain a permit, and 
therefore are not eligible for upset and 
bypass defenses, the protection afforded 
by this provision provides an incentive 
for CAFOs to obtain a permit. 

1. Background 
The 2003 CAFO rule established 

NSPS for swine, poultry, and veal calf 
CAFOs as ‘‘no discharge of manure, 
litter, or process wastewater pollutants 
into waters of the U.S. from the 
production area.’’ The rule provided 
two compliance alternatives that 
allowed a CAFO in these categories to 
meet this requirement by showing that 
either (1) its production area was 
designed, constructed, operated, and 
maintained to contain all manure, litter, 
or process wastewater, and precipitation 
from the 100-year, 24-hour storm, or (2) 
it would comply with ‘‘voluntary 
superior environmental performance 
standards’’ based on innovative 
technologies. The ‘‘voluntary superior 
environmental performance standards’’ 
provision would allow a discharge from 
the production area if the discharge was 
accompanied by an equivalent or greater 
reduction in the quantity of pollutants 
released to other media (e.g., air 
emissions). 

The Second Circuit Court of Appeals 
remanded aspects of the NSPS to the 
Agency, holding that there was not 
adequate support in the record for the 
alternative standards. Specifically, the 
court directed EPA to clarify the 
statutory and evidentiary basis for 
allowing CAFOs to comply with a no 
discharge NSPS through either a 
production area containment structure 
or an alternate performance standard. 
With respect to the 100-year storm 
standard, the court noted that while 
certain studies showed that production 
area BMPs would have substantially 
prevented the production area 
discharges documented in the record, 
substantially preventing discharges is 
not the same as no discharge. With 
respect to the alternative performance 
standards, the court held that EPA had 
not justified its decision to allow 
compliance with the no discharge 
standard through an alternative 
standard that permits production area 
discharges so long as the aggregate 
pollution to all media is equivalent to or 
lower than that resulting from the 
baseline standards. The court further 
held that EPA did not provide adequate 
notice for either of these provisions 
under the CWA’s public participation 
requirements. See 33 U.S.C. 1251(e) 
(public participation in the 
development, revision, and enforcement 
of any regulation, standard, effluent 
limitation, plan, or program established 
by the Administrator or any State under 
this Act shall be provided for, 
encouraged, and assisted by the 
Administrator and the States). 

2. This Final Rule 
This final rule makes the following 

changes to the 2003 NSPS in subpart D. 
First, EPA is deleting 40 CFR 
412.46(a)(1) that allowed subpart D 
CAFOs subject to NSPS to meet the no 
discharge standard through the use of a 
100-year, 24-hour rain event 
containment structure. In a conforming 
change, EPA is also modifying 40 CFR 
412.37(a)(2) to remove the reference to 
such structures from § 412.37(a)(2). EPA 
is, however, retaining the requirement 
in § 412.37(a)(2) that all open surface 
liquid impoundments have a depth 
marker. The land application 
requirements for new sources remain 
unchanged. 

The record for the 2003 NSPS showed 
that new facilities routinely include 
systems and employ practices that result 
in no discharge of manure, litter, or 
process wastewater pollutants into 
waters of the U.S. from the production 
areas. Based on this information, EPA 
determined that a no discharge standard 
represented the best available 
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demonstrated control technology for 
new sources. EPA now recognizes that 
a system that is properly designed, 
constructed, operated, and maintained 
to contain precipitation from the 100- 
year, 24-hour event may still discharge 
as a result of multiple unusual and 
severe precipitation events. Given the 
record information, EPA now agrees that 
a system designed, constructed, 
operated, and maintained to contain 
precipitation from the 100-year, 24-hour 
storm event is not necessarily 
equivalent to no discharge and has 
consequently deleted this provision. 

Second, EPA is deleting 40 CFR 
412.46(d) to remove the alternative 
voluntary superior performance NSPS 
for new swine, poultry, and veal calf 
sources in light of the Second Circuit 
Court of Appeals ruling. 

Third, EPA is promulgating a new 
provision that authorizes the permitting 
authority to develop a site-specific, no 
discharge NSPS for new CAFO’s using 
open storage containment structures. 
Thus, this rule provides that the NPDES 
Program Director may establish no 
discharge best management practice 
effluent limitations based upon a site- 
specific evaluation for an individual 
CAFO. CAFOs may request permit 
writers to establish no discharge best 
management practice effluent 
limitations on a case-by-case basis when 
the facility demonstrates through a 
rigorous modeling analysis that it has 
designed a containment system that will 
comply with the no discharge 
requirement. After such site-specific 
standards are established, a facility will 
be in compliance with the no discharge 
requirement if its containment system 
has complied with all of the specified 
site-specific design, construction, 
operation, and maintenance 
components of such a system 
demonstrated to meet the no discharge 
requirement. 

3. EPA’s Decision To Authorize Site- 
Specific, No Discharge Effluent 
Limitations 

In its 2006 proposal, EPA proposed an 
alternative no discharge requirement 
that would authorize the NPDES 
Program Director to establish no 
discharge, BMP effluent limitations 
based upon a site-specific evaluation for 
an individual CAFO. A complete 
discussion of the proposal may be found 
at 71 FR 37,760–62. Such limitations 
would provide an alternate approach for 
CAFOs to meet the no discharge 
requirement through limitations 
designed to ensure no discharge of 
manure, litter, or process wastewater 
pollutants into waters of the U.S. 

Specifically, EPA proposed to 
authorize permit writers, upon request 
by a CAFO, to establish no discharge 
BMP effluent limitations on a case-by- 
case basis when a facility demonstrated 
through a rigorous modeling analysis 
that it could design, construct, operate, 
and maintain an open containment 
system that would comply with the no 
discharge requirement. When a facility 
complied with all of the site-specific 
design, construction, operation, and 
maintenance components of such a 
system—all of which are conditions of 
its permit—the CAFO would be deemed 
to be in compliance with the no 
discharge requirement even in the event 
of an unanticipated discharge. EPA is 
promulgating the provision in 
essentially the same form as it was 
proposed. 

Commenters raised a number of 
concerns with this provision. 
Commenters asserted that the 
alternative provision creates an 
exception to the no discharge 
requirement. Some commenters viewed 
the modeling exercise as an ineffective 
substitute for meeting effluent 
limitations. Commenters also 
questioned the enforceability of the 
alternative provision if a new source 
would have a discharge. 

A number of reasons support EPA’s 
decision to promulgate this provision 
and should allay commenters’ concerns. 
First, the alternative provision requires 
a CAFO to demonstrate to the 
satisfaction of the permitting authority, 
after public notice and comment on the 
demonstration, that its open storage 
system is a no discharge system. In 
order for a new CAFO employing an 
open storage system to obtain no 
discharge BMP effluent limitations, the 
CAFO must demonstrate that the 
entirety of its operation including its 
production area, site-specific NMP and 
other best management practices are 
designed to ensure no discharge from 
the entire CAFO. Because this 
demonstration must be based on the use 
of a prescribed model and precipitation 
data for 100 years, any showing of no 
discharge will necessarily account for a 
wide range of circumstances. Given the 
stringency of the required modeling 
exercise, described more fully below, a 
successful no discharge demonstration 
means that the site-specific limitations, 
in fact, are equivalent to a no discharge 
requirement. Moreover, because this 
demonstration will be subject to public 
participation requirements that apply to 
any permitting proceeding, commenters 
are assured that there will be an 
opportunity for public review of the 
assumptions used to support the no 
discharge conclusion. Further, the final 

determination will also be subject to 
judicial review as would be the case 
with any other final permit decision. 

Second, the argument that site- 
specific no discharge limitations are not 
true no discharge limitations reflects a 
fundamental misunderstanding on 
commenters’ part. Commenters fail to 
recognize that the provision allowing 
site-specific, no discharge effluent 
limitations essentially places a CAFO 
with such limitations in the same 
position as a CAFO without such 
limitations. Commenters have 
apparently forgotten that, even in the 
absence of a provision like that 
promulgated today, permitted facilities 
that are subject to no discharge effluent 
limitations may discharge and not be 
subject to an enforcement action (or 
have a defense to any enforcement 
action) in certain uncontrollable and 
unforeseeable circumstances. The 2003 
CAFO rule specifically provided for the 
availability of an upset/bypass defense 
from an enforcement action. See 40 CFR 
412.47(a)(3) (‘‘Provisions for upset/ 
bypass as provided in 40 CFR 
122.41(m)–(n) apply to a new source 
subject to this provision.’’). 

Thus, EPA NPDES regulations 
currently would provide a defense to an 
enforcement action, albeit in severely 
restricted circumstances, for discharges 
from any permitted new source CAFO. 
Under the 2003 rule, ‘‘no discharge’’ for 
those facilities, in fact, means no 
discharge except in certain narrowly 
prescribed circumstances. The 
demonstration required under this rule 
to support the establishment of 
alternative site-specific no discharge 
limitations is designed to show that 
there will be no discharge from the 
CAFO except in exactly the 
circumstances provided in EPA’s upset/ 
bypass regulations and described under 
the 2003 rule. 

Under EPA’s regulations, an ‘‘upset’’ 
is defined as ‘‘an unintentional and 
temporary noncompliance with 
technology based permit effluent 
limitations because of factors beyond 
the reasonable control of the permittee.’’ 
40 CFR 122.41(n). Under the 
regulations, the upset defense to an 
enforcement action would not be 
available to the extent that the 
noncompliance with permit conditions 
was due to operational error, an 
improperly designed treatment system, 
inadequate treatment system, improper 
maintenance or careless and improper 
operation. 40 CFR 122.41(n)(1). 

This rule adopts requirements for an 
upfront demonstration that parallel the 
conditions under which an upset/ 
bypass defense would be available in 
the event of a discharge from a no 
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6 Some commenters confused the 100-year 
simulation analysis with the requirement in the 
2003 final CAFO rule for a system designed to 
contain the precipitation associated with the 100- 
year, 24-hour storm design event. Neither the 
proposed revisions nor these final requirements for 
new sources subject to subpart D refer to the 100- 
year storm event. 

discharge facility. It provides that, 
before a permit writer may establish 
site-specific limitations, the permittee 
must demonstrate through a rigorous 
modeling exercise that its open 
containment system would not 
discharge. Given the requirement for 
evaluation of the system’s adequacy 
(size, operational practices, 
maintenance conditions and other 
factors) using precipitation data for 100 
years, such an assessment would 
support the conclusion that any 
discharge that might occur results from 
‘‘factors beyond the reasonable control 
of the permittee,’’ the conditions under 
which the upset/bypass defense would 
be available. Moreover, as noted, all of 
the design, construction, operation, and 
maintenance components evaluated for 
the site-specific permit become permit 
conditions. This similarly mirrors the 
provisions of the upset regulations 
which do provide for a defense only in 
the limited circumstances outlined in 
§ 122.41(n)(1), e.g., no operational error, 
improper design, or other factors as 
described above. As a consequence, this 
alternative NSPS provision requires an 
upfront determination that the CAFO 
would only discharge in circumstances 
that would parallel those for which an 
upset/bypass defense would be 
available. 

This final rule’s new NSPS provision 
allowing site-specific BMP effluent 
limitations gives the CAFO complying 
with its permit conditions more 
certainty that its operations meet its 
CWA requirements. The permitting 
process has already established that the 
discharge is unintentional and beyond 
the reasonable control of the permittee. 
Therefore, in the extremely unlikely 
event of a discharge from a new source 
that is complying with a permit 
containing these site-specific no 
discharge effluent limitations, the CAFO 
would already have established in the 
permitting process an affirmative 
defense with respect to any discharge, 
and would not need to rely on 
§ 122.41(n). 

Establishment of these no discharge, 
BMP effluent limitations represents a 
determination by the permit writer that 
the CAFO will not discharge. The only 
time a CAFO under this provision could 
potentially discharge would be in an 
extreme, rare event not reasonably 
foreseeable or under the reasonable 
control of CAFO as demonstrated in the 
permitting process and explained above. 

Fourth, while site-specific BMP 
effluent limitations provide greater 
certainty to CAFOs, they also provide 
the permitting authority and citizens 
more specific measures of compliance 
than is the case for CAFOs without such 

permit conditions. Unlike a CAFO that 
does not discharge or propose to 
discharge and therefore chooses not to 
seek permit coverage, a CAFO relying 
on site-specific BMP effluent limitations 
would have a permit and permit terms 
that include the design, construction, 
operation, and maintenance measures 
that formed the basis for the permitting 
authority’s determination that the CAFO 
will meet no discharge. Because the 
elements demonstrating no discharge 
are permit conditions established in a 
process that provides for public 
participation and on-going oversight, 
use of this alternative should further 
ensure compliance with the no 
discharge requirements. 

So long as the facility complies with 
its BMP effluent limitations (and other 
terms of the permit such as monitoring 
or recordkeeping requirements), the 
CAFO will not be subject to 
enforcement action. EPA underscores 
for the regulated community that the 
protections afforded by this provision 
are only available through permits 
issued to new source CAFOs. EPA 
further wishes to emphasize that the 
more general upset and bypass 
regulations are only available to 
permitted CAFOs, and are otherwise 
unaffected by this NSPS provision. 

Finally, policy considerations support 
the Agency’s adoption of an alternative 
no discharge approach. EPA encourages 
CAFOs to implement anaerobic 
digesters, multi-cell treatment lagoons, 
and nitrification/denitrification 
technologies. In addition, EPA wants to 
encourage the development of 
innovative technologies for meeting the 
no discharge requirement. To do this, 
CAFOs want certainty that the 
technologies they develop and 
implement will comply with the CWA. 
EPA recognizes that the upset and 
bypass provisions do not provide 
certainty to the operator that any 
discharge will be excused. In particular, 
CAFOs operating innovative or 
advanced technologies may be reluctant 
to rely on the standard upset and bypass 
provisions. Under the regulation 
adopted here, an operator must 
demonstrate to the permitting 
authority’s satisfaction, after public 
comment, that an innovative approach 
that includes an open storage system 
will be designed, constructed, operated, 
and maintained to achieve no discharge. 
This demonstration would mean that 
this CAFO would not discharge, except 
during an event beyond the CAFO’s 
reasonable control; an event that could 
be excused under the normal upset 
provisions. Once this demonstration has 
been made, it makes sense to provide 
the CAFO with the certainty that would 

eliminate the need for the CAFO to go 
through the upset/bypass process in 
most circumstances. 

In addition, this approach is 
consistent with CWA section 101(f), 
requiring EPA to use efficient 
procedures for decision-making. 
Because of this provision, in the rare 
occurrence of a catastrophic event, this 
provision would relieve permitting 
authorities and CAFOs from the typical 
procedures necessary to meet the upset/ 
bypass requirements. 

4. Discussion of the New Provisions 
The CAFO NSPS provisions adopted 

today require an evaluation of the 
adequacy of the designed storage facility 
using the AWM (Animal Waste 
Management) tool and an evaluation of 
overall water budgets using SPAW (Soil 
Plant Air Water) Field and Pond 
Hydrology Tool, or equivalent analytic 
tools. EPA has concluded that 100 years 
of climate data is an ample time frame 
for simulation purposes and will 
support a reasonable finding that the 
system will not discharge. However, 
EPA is aware that 100 years of 
continuous rainfall data may not be 
available for all CAFOs. Models can be 
run using actual rainfall data where 
available, and then simulated with a 
confidence interval analysis over a 
period of 100 years.6 

AWM is a planning and design tool 
for animal feeding operations that can 
be used to estimate the production of 
manure, bedding, and process water, 
and thus determine the size of needed 
storage facilities. AWM accounts for 
wastewater, flush water, precipitation, 
runoff, and other additions to the waste 
stream. AWM can estimate storage 
facility sizes using either a defined 
storage period or by drawdown dates 
specified by the user. A monthly water 
and waste budget for each storage 
component is generated, in most cases 
allowing the CAFO to demonstrate no 
discharge from the entire production 
area. The procedures and calculations 
used in AWM are based on the USDA– 
NRCS Agricultural Waste Management 
Field Handbook. 

The SPAW model consists of two 
linked routines. The first routine 
develops field hydrologic budgets based 
upon daily climatic data, crop data, and 
hydraulic characteristics of the soil 
profile. The second routine utilizes the 
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climatic and hydrologic outputs of one 
or more farm fields as the input to 
hydrologic budgets for downstream 
ponds. These daily pond water budgets 
can be used to evaluate the 
performance, operation or reliability for 
many types of ponds such as liquid 
waste storage facilities. Water budget 
processes may be evaluated by making 
daily adjustments to crop canopy cover 
and antecedent soil moisture. For each 
user-specified soil profile and crop 
rotation, SPAW simulates possible 
runoff from fields as well as the 
irrigation water needs of fields receiving 
the manure storage effluent. Hydrologic 
groups are used by the model to rate 
soils for the potential to release excess 
water down grade. 

AWM tracks gross nutrients, but does 
not track the mass or concentration of 
nutrients. Further, the storage period or 
drawdown schedule is usually 
determined by the individual CAFO. 
Therefore, the CAFO’s NMP must be 
used as an input to confirm both a water 
balance and a nutrient balance has been 
achieved by the CAFO. The NSPS 
provisions require that each CAFO use 
the SPAW tool to assess daily 
hydrologic budgets for each field. The 
complete modeling demonstration 
shows not only that the storage facility 
does not discharge, but also that there 
is no runoff of process wastewater from 
fields during land application activities 
consistent with the CAFO’s NMP, which 
is necessary to ensure that the open 
containment system is operated in a 
way to meet the land application 
requirements of the rule. In EPA’s view, 
the requirement to use the SPAW model 
(or an equivalent approved by the 
permitting authority) ensures CAFOs 
will rely on appropriate operational 
measures to achieve no discharge 
standards. 

The CAFO NSPS provisions require 
certain specified information regarding 
design, construction, operation, and 
maintenance of the system to be 
included in the CAFO’s NMP under 40 
CFR 122.42(e)(1). This includes the key 
user-defined inputs and model system 
parameters. CAFOs must submit a site- 
specific analysis to the Director. See 40 
CFR 412.46(a)(1). These site-specific 
design, construction, operation, and 
maintenance measures are enforceable 
requirements in the CAFO’s permit. As 
long as the CAFO complies with these 
requirements, the CAFO presumptively 
meets the no discharge requirement. 
EPA has determined that the final rule 
revisions provide a clear and 
enforceable standard for the CAFO to 
achieve as well as providing assurance 
to the public that the proposed system 

complies with the no discharge 
requirement. 

Under these final amendments to the 
NSPS, the Director has the discretion to 
require additional information from a 
new source subpart D CAFO owner or 
operator to support site-specific BMP 
effluent limitations. The burden is on 
the CAFO to demonstrate that any 
proposed system it employs, including 
an open system, meets the new source 
standard. EPA expects CAFOs will 
utilize the most current version of AWM 
and SPAW when submitting their 
demonstration to the permitting 
authority. However, EPA is aware that 
other peer-reviewed models and 
programs have been or may be 
developed that could be determined to 
be equivalent to AWM and SPAW. 
Therefore the rule gives the Director the 
discretion to approve design software or 
procedures equivalent to AWM and 
SPAW. Once approved by the Director, 
the public still would have the 
opportunity to comment on the CAFO’s 
submitted modeling and demonstration 
as discussed earlier. 

The information, design, and 
evaluation process required of all 
CAFOs wishing to avail themselves of 
this alternative is intended to allow 
CAFOs the flexibility to demonstrate 
compliance with the no discharge 
requirements for any type of open 
storage facility. As a practical 
consideration, EPA expects most CAFOs 
selecting this compliance alternative 
will submit designs for open manure 
storage structures accompanied by a 
narrow range of acceptable operation 
and management practices. However, 
for a given type of storage facility design 
(for example, an integrator with several 
company-owned CAFOs each designed 
and constructed in an essentially 
identical manner within the same 
county), EPA believes it is possible to 
conduct a series of assessments that 
together fully encompass the range of 
operational and management measures 
that would be used across multiple 
CAFOs with the specified storage 
facility design. In this case, SPAW could 
be run to validate a wide range of NMP 
and storage pond management scenarios 
(to continue the above example, the 
CAFOs all have the same sets of crops, 
soil types, land application equipment, 
etc.). This alternative does not change 
the requirement for a CAFO to develop 
a site-specific NMP. These final 
amendments authorize the permitting 
authority to determine that any CAFO 
using the specified facility type and 
submitting an NMP that falls within the 
pre-approved range of operational and 
management practices would not need 
to conduct an individualized 

assessment step (i.e., the validation 
using SPAW). 

The availability and use of such a 
geographical and categorical approach 
will require that the permit writer 
determine that a number of conditions 
are met. First, the assessment must fully 
account for all pertinent factors relevant 
to determination of the potential for 
discharge from an open storage system. 
The assessment must also include all 
parameters necessary to mirror properly 
the range of soil, plant, climatic, and 
hydrological conditions within the 
geographical area for which the 
assessment is intended to be 
representative. Second, the permittee 
must establish that the parameters 
reflected in the general assessment used 
to establish no discharge are, in fact, 
representative of those parameters for 
each CAFO. Finally, the assessment 
must reflect the operational and 
management practices to be employed 
by each CAFO at each individual site. 
As with the individual assessment, each 
CAFO must have a site-specific NMP 
that includes the operational and 
management measures utilized in the 
geographical assessment. 

EPA is eliminating the requirement to 
indicate the capacity for a 100-year, 24- 
hour storm for new sources. EPA is 
maintaining the requirement to have a 
depth marker for all open storage 
structures. In EPA’s view, a marker 
indicating the storage pond or 
containment depth can be an excellent 
means of displaying how much storage 
a CAFO has, whether it is time to pump 
down levels in the lagoon, pond, or 
other storage structure, or whether 
alternative management steps must be 
taken to prevent a full storage structure 
and potential overflow. Existing sources 
and new sources subject to subpart C 
continue to have the requirement for a 
depth marker that indicates the 25-year, 
24-hour storm event. New sources 
subject to subpart D and using an open 
storage structure must use the depth 
marker to indicate the maximum 
volume of manure and process 
wastewater the structure is designed to 
contain. 

While one component of preventing 
discharge from an open system is to 
provide adequate storage of manure and 
wastewater during critical periods, 
ensuring adequate physical capacity is 
not sufficient. Rather, determining 
whether there is adequate storage is 
based on a site-specific evaluation of the 
CAFO’s entire waste handling system. 
Adequate storage has to be based on 
climate-specific variables that define the 
appropriate storage volume, but of equal 
importance are the nutrient 
management plan and other 
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7 As the Second Circuit recognized, the CWA lists 
only one pathogen, fecal coliform, as a conventional 

pollutant for which BCT limitations are required. 
Waterkeeper, 399 F.3d at 518. Section 304(a)(4) of 
the CWA provides that EPA may identify additional 
pollutants as conventional pollutants. EPA has 
identified only one additional pollutant, oil and 
grease as a conventional pollutant. Thus, the only 
pathogen subject to the Second Circuit remand is 
fecal coliform. 

management decisions that specify 
when and how the storage can be 
emptied. The link between adequate 
storage and land application practices is 
one of the most critical considerations 
in developing and implementing a site- 
specific nutrient management plan. For 
example, the amount of land available 
for application, the hydraulic 
limitations (ability of the land to handle 
additional water without the occurrence 
of runoff), geology, and soil properties 
of the available land base can play an 
important role. See Chapter 2 of EPA’s 
technical guidance for CAFOs 
‘‘Managing Manure Nutrients at 
Concentrated Animal Feeding 
Operations’’ (EPA–821–B–04–00) for 
more information. EPA expects these 
criteria preclude a CAFO from 
withdrawing manure and process 
wastewater from liquid storage 
structures and subsequently land 
applying process wastewater at 
inappropriate times. Given these 
considerations, EPA is establishing 
procedures for approval of site-specific 
management practices for open 
containment systems with the 
expectation that a system can be 
designed and operated to meet the no 
discharge standard. EPA has concluded 
that the design, construction, operation, 
and maintenance elements and the 
comprehensive analytical assessment 
are sufficient to achieve this objective. 

G. BCT Limitations for Fecal Coliform 
In response to the Second Circuit 

remand, EPA is today affirmatively 
finding that the best conventional 
pollutant control technology (BCT) 
limitations it adopted in 2003 do, in 
fact, represent the best conventional 
control technology limitations for fecal 
coliform. After assessing various 
conventional pollutant removal 
technologies, EPA has determined that 
there are no available and economically 
achievable technologies that are cost 
reasonable that would result in greater 
removal of fecal coliform than the 
technologies on which EPA based the 
2003 best practicable control technology 
currently available (BPT) and BCT 
effluent limitations guidelines (ELG). 

As EPA has explained, establishing 
BCT limitations begins by identifying 
technology options that provide 
additional conventional pollutant 
control beyond the level of control 
provided by BPT effluent limitations. 
Any such candidate technologies are 
then evaluated to determine if they meet 
the threshold CWA requirements of 
‘‘availability’’ and ‘‘economic 
achievability.’’ 51 FR 24,974, 24,976; 
July 9, 1986. A technology is 
economically achievable if its costs may 

be ‘‘reasonably borne’’ by the CAFOs. 
Waterkeeper Alliance et al. v. EPA, 399 
F.3d 486, 516 (2d Cir. 2005). The Clean 
Water Act adds an additional evaluation 
step to the effluent limitations 
development process for conventional 
pollutants. ‘‘In addition to the Clean 
Water Act requirement that effluent 
limitations be economically achievable, 
the cost associated with the BCT 
effluent limitations must also be 
‘reasonable’ in relation to the effluent 
pollutant reductions.’’ 51 FR 24,974. In 
determining this, the statute requires 
that EPA look at a number of factors 
including a comparison of the cost of 
effluent reductions for POTWs to that 
for direct dischargers using candidate 
BCT technologies. Thus, the statute 
requires that, not only must the costs of 
additional control be costs that CAFOs 
may reasonably bear (economically 
achievable), but the costs must also be 
reasonable relative to the costs for 
POTWs to achieve such conventional 
pollutant reductions. 

EPA evaluated 41 BCT candidate 
technologies for this rule and 
determined that all but two of them 
were either not available (technically 
feasible for all CAFOs in a subcategory) 
or not economically achievable. For the 
remaining two technologies, while their 
costs are high and EPA believes it likely 
that they are also not economically 
achievable, EPA was unable to conduct 
its traditional tests for economic 
achievability and thus has not 
determined in this rule whether or not 
they are economically achievable. 
However, EPA has determined that 
these two technologies, even if 
economically achievable, would not be 
cost reasonable, and has therefore 
rejected them as BCT technologies. 

As a result of this assessment, EPA 
has concluded that there are no 
available and economically achievable 
technologies that are cost reasonable 
that would provide greater fecal 
coliform removal than the BPT 
technology. How EPA performed this 
assessment and the results of that 
assessment supporting EPA’s finding 
that the 2003 BPT/BCT limitations 
represent BCT technology for 
controlling fecal coliform is described in 
detail below. 

1. The Waterkeeper Decision 
As previously noted, the Waterkeeper 

court remanded the 2003 CAFO rule’s 
BCT standard for further clarification 
and analysis with regard to the 
appropriate BCT standard for 
pathogens.7 EPA’s 2003 rule established 

non-numeric effluent limitations based 
on BPT and the best available 
technology economically achievable 
(BAT) as well as BCT limitations. In the 
2003 CAFO rule, EPA established BPT 
effluent limitations guidelines for Large 
beef, dairy, and veal calf (Subpart C), 
swine and poultry (Subpart D) CAFOs. 

At that time, EPA concluded that 
there were no available BCT 
technologies on which to base limits for 
conventional pollutants that were more 
stringent than the BPT limitations, and 
EPA therefore established BCT 
requirements equal to BPT limitations. 
EPA based this determination in part on 
the combined pollutant reductions 
(Table 7.2 of 68 FR 7239), and in 
particular its evaluation of the 
reductions in discharges of the 
conventional pollutants (TSS, BOD, and 
fecal coliform) associated with the 
various technology options it 
considered. 71 FR 37,763. EPA noted 
difficulties in quantifying the loadings 
and reductions in discharges of these 
pollutants—in particular, in assessing 
fecal coliform—and relied primarily on 
reductions in sediment discharges as a 
surrogate for reductions in TSS in 
reaching its BCT determination. EPA 
concluded that there were no 
technologically feasible candidate BCT 
technologies that would achieve greater 
TSS removals than the BPT 
requirements for either Subpart C or 
Subpart D facilities, and no 
economically achievable technologies 
for Subpart C facilities that would 
reduce discharges of BOD. 
Consequently, EPA found that there 
were no BCT technologies for 
establishing limits on conventional 
pollutants that would achieve greater 
removal than the BPT technology and 
established BCT requirements that were 
equal to BPT. 68 FR 7224. 

While EPA’s assessment of the 
effectiveness of various control options 
did attempt to measure pathogen 
reductions for the final rule, EPA did 
not establish any specific BPT or BCT 
limitations to control fecal coliform, a 
conventional pollutant and pathogen. 
The Waterkeeper court remanded the 
2003 CAFO rule’s BCT standard for 
further clarification and analysis 
because EPA had failed to make an 
affirmative finding that the BCT 
limitations it had adopted in fact 
represented the best conventional 
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8 As the Conference Report to the 1977 
amendments explained: 

The cost test for conventional pollutants is a new 
test. It is expected to result in a determination of 
reasonableness which could be somewhat more 
than best practicable technology or could be 
somewhat less than best available technology for 
other conventional pollutants. The result of the cost 
test could be a 1984 requirement which is no more 
than that which would result from best practicable 
technology but also could result in effluent 
reductions equal to that required in the application 
of best available technology. Joint Explanatory 
Statement of the Committee of Conference, 95th 
Cong. 1st Sess., H.R. No. 95–830 at 85, Legislative 
History at 269. 

9 As noted above, the 1977 amendments 
established a second level of technology-based 
controls for conventional pollutants-BCT 
limitations. Accordingly, in 1979, pursuant to 
Congressional direction, EPA completed its review 
of then-existing BAT limitations for conventional 
pollutants to determine if they were more stringent 
than would be required by BCT technology. EPA 
limited its review to limitations for, and 
correspondingly developed its BCT methodology to 
address, only two categories of conventional 
pollutants: BOD (or oil and grease) and TSS. 44 FR 
50,732–33. Noting the industries under 
consideration do not have fecal coliform discharges, 
EPA performed no analysis for fecal coliform. 

pollutant control technology for 
reducing pathogens—specifically, fecal 
coliform. 399 F.3d at 519. EPA’s final 
rule issued today responds to the court’s 
remand. 

As EPA proposed, in this final rule 
EPA is affirmatively concluding that the 
current BCT limitations for 
conventional pollutants represent the 
best conventional control technology for 
fecal coliform and is establishing BCT 
limitations for fecal coliform that are 
equal to the current BPT/BCT 
limitations. These limitations prohibit 
the discharge of manure, litter, or 
process wastewater into waters of the 
U.S. from the production areas of CAFO 
except in limited circumstances. A 
discharge is allowed only if an existing, 
permitted CAFO has a properly 
designed, constructed, and operated 
storage structure with the capacity to 
contain all manure, litter, and process 
wastewater associated with the facility 
as well as the runoff and direct 
precipitation from a 25-year, 24-hour 
rainfall event. See 40 CFR 412.31(a). 
The current rules also provide that a 
Large CAFO that land applies manure, 
litter, or process wastewater must do so 
in accordance with several BMPs: A 
nutrient management plan that includes 
the determination of application rates 
for manure, litter, and process 
wastewater; a field-specific assessment 
of the potential for nitrogen and 
phosphorus transport from the field to 
surface waters; manure and soil 
sampling; and setback requirements. See 
40 CFR 412.4. EPA is not promulgating 
more stringent BCT limitations for fecal 
coliform because there is no available, 
achievable, and cost reasonable 
technology on which to base such 
limitations. 

2. Background 
The CWA requires point sources to 

achieve effluent pollutant levels 
established by EPA that are attainable 
through progressively more stringent 
pollutant control technology. The CWA 
calls for technology-based control in 
two stages. As originally enacted in 
1972, the Act required existing point 
sources to comply in the first stage with 
EPA-established limitations that are 
achievable by application of the ‘‘best 
practicable control technology currently 
available’’ or ‘‘BPT.’’ These limitations 
control conventional, toxic, and 
nonconventional pollutants. EPA has 
typically based BPT limitations on the 
average pollutant removal performance 
of the best facilities examined by EPA. 
The 1972 Act also required existing 
point sources to comply in the second 
stage with EPA-established limitations 
that are achievable by the application of 

‘‘best available technology economically 
achievable,’’ or ‘‘BAT.’’ In 1972, these 
limitations also controlled conventional, 
toxic and non-conventional pollutants. 

The 1977 amendments to the CWA 
replaced BAT for conventional 
pollutants with limitations that 
represent ‘‘best conventional pollutant 
control technology’’ or ‘‘BCT.’’ Section 
304(a)(4) designates the following as 
conventional pollutants: Biochemical 
oxygen demand (BOD), total suspended 
solids (TSS), fecal coliform (FC), pH, 
and any additional pollutants defined 
by the Administrator as conventional. 
The Administrator designated oil and 
grease as an additional conventional 
pollutant, on July 30, 1979 (44 FR 
44,501), but has listed no other 
pollutants for regulation as conventional 
pollutants. 

The decision to amend section 304(a) 
of the CWA to require achievement of 
BCT, rather than BAT, for control of 
conventional pollutants reflected two 
factors. The first was Congressional 
desire not to require ‘‘treatment for 
treatment’s sake’’ and the second, 
Congress’s view that BAT control of 
conventional pollutants might not be 
necessary to achieve the water quality 
goals of the Act. S.Rep. No. 370 at 43, 
1st Sess. 43 (1977), reprinted in Comm. 
on Env. and Public Works, 95th Cong., 
2d Sess., A Legislative History of the 
Clean Water Act of 1977 at 676–77 
(hereinafter ‘‘Legislative History’’). 

The CWA Amendments of 1977 that 
require EPA to determine BCT 
limitations also specify the factors to be 
taken into account in this determination 
of BCT. Section 304(b)(4)(B) provides 
that the factors to be assessed: 

[S]hall include consideration of the 
reasonableness of the relationship between 
costs of obtaining a reduction in effluents 
and the effluent reductions benefits derived, 
and a comparison of the cost and level of 
reduction of such pollutants from the 
discharge from publicly owned treatment 
works to the cost and level of reduction of 
such pollutants from a class or category of 
industrial sources. * * * 33 U.S.C. 
1314(b)(4)(B).8 

In the words of Senator Muskie, the 
Senate Floor Manager and leading 
sponsor of the amendments: 

The Administrator must determine 
whether or not the cost of achieving 
reductions of conventional effluent bears a 
reasonable relationship to the amount of 
effluent reduction achieved. In making this 
determination, the Administrator is to 
compare the costs of industrial effluent 
reduction to the cost of municipal waste 
treatment. Legislative History at 458. 

Accordingly, EPA developed a ‘‘BCT 
Methodology’’ to answer the question of 
whether it is ‘‘cost-reasonable’’ for 
industry to control two conventional 
pollutants, BOD (or oil and grease in the 
case of certain metals industries) and 
TSS, at a level more stringent than 
already required by BPT effluent 
limitations. EPA first explained its BCT 
methodology when it promulgated BCT 
effluent guidelines for 41 industry 
subcategories (44 FR 50,732; August 29, 
1979).9 The crux of the methodology 
was a comparison of the costs of 
removing the conventional pollutants 
BOD (or oil and grease) and TSS for a 
candidate BCT technology within a 
particular industry segment, to the costs 
of removal for an average-sized POTW. 

A number of industries and industry 
associations challenged the regulation, 
and, in 1981, the U.S. Court of Appeals 
for the Fourth Circuit remanded it to the 
Agency, directing EPA to include an 
assessment of the cost-effectiveness of 
industry conventional pollutant removal 
in addition to the POTW test in its 
evaluation of cost reasonableness. 
American Paper Inst. v. EPA, 660 F. 2d 
954 (4th Cir. 1981). EPA proposed a 
revised BCT methodology in 1982 (47 
FR 49,176) that addressed the industry 
cost-effectiveness test (the ‘‘second’’ 
test), again limited to the conventional 
pollutants BOD and TSS. EPA proposed 
to base the POTW benchmark on model 
plant costs in a 1984 notice (49 FR 
37,046). The final BCT methodology, 
promulgated as a rule in 1986 (51 FR 
24,974), maintained the basic approach 
of the 1982 proposed BCT methodology 
while also updating POTW removal cost 
with new POTW data. EPA again 
specifically noted that it had developed 
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10 For example, EPA could not easily assess fecal 
coliform loadings because they vary greatly 
depending on site characteristics. Further, 
quantifying discharges of other conventional 
pollutants is complicated by the challenge of 
distinguishing between CAFO and non-CAFO 
sources. 71 FR 37,763. 

11 For Subpart C (beef cattle, heifer, and dairy) 
facilities, in the 2003 final CAFO rule, EPA rejected 
more stringent BAT options on availability, not 
economic achievability grounds. Thus, for this final 
rule, EPA had no comparison technology that it had 
already determined to be not economically 
achievable. Thus, while the two available 
technologies have high costs relative to BPT and are 
likely not economically achievable, EPA was not 
able to determine this using its traditional 
methodology or the analysis from the 2003 rule. 

its BCT methodology to evaluate more 
stringent BOD or TSS limits. 

3. EPA’s BCT Determination in the 2003 
Rule 

As previously explained, EPA 
established BCT requirements equal to 
BPT in the 2003 CAFO rule (see 40 CFR 
412.33 and 412.44). For its assessment 
of BCT limitations, EPA first considered 
whether there were any technically 
feasible technologies that would achieve 
greater conventional pollutants 
removals than the BPT limitations. 
Because of the difficulties in quantifying 
reductions of conventional pollutant 
discharges,10 EPA relied primarily on 
sediment discharges (as a surrogate for 
TSS) in evaluating potential BCT 
requirements. EPA identified no BCT 
technology option that achieves 
significantly greater TSS removals than 
the BPT requirements eventually 
promulgated in 2003 with one 
exception. This option would have 
prohibited any discharge from swine 
and poultry CAFOs. Because this option 
was not an economically achievable 
one, EPA therefore concluded that there 
were no BCT technologies on which to 
base limits for conventional pollutants 
that were more stringent than BPT. EPA 
did note that if it had identified 
available and economically achievable 
technology options that achieve greater 
reductions of conventional pollutants 
than are achieved by BPT, then EPA 
would have evaluated these 
technologies applying EPA’s two-part 
BCT cost test. 68 FR 7224. 

EPA also evaluated pathogen 
reductions associated with the 2003 
BPT limitations. The BPT limitations 
prohibit dry weather discharges from 
land application areas, and the BPT 
land application requirements 
(including technical standards for 
timing, form, and rate of application, as 
well as the required vegetated buffer, 
setback, or equivalent practices) already 
minimize discharges from land 
application areas. The BPT production 
area requirements prohibit discharges, 
except for overflows from liquid storage 
structures that meet certain design and 
operational criteria. EPA used fecal 
coliform and fecal streptococcus as 
surrogates to estimate the pathogen 
reductions achieved by the CAFO rule 
requirements. EPA concluded that the 
BPT limitations would reduce these two 
pathogens by 2.7 x 1022 colony forming 

units (CFU), or a 46 percent reduction 
over baseline pollutant loadings. See 
Chapter 12 of ‘‘Development Document 
for the Final Revisions to the NPDES 
and the Effluent Guidelines for CAFOs’’ 
EPA–821–R–03–001. Other pathogens 
would likely be reduced by a similar 
degree. EPA projected $0.3 to $3.4 
million in improved shellfish harvests 
associated with reduced pathogen 
discharges from Large CAFOs. 68 FR 
7240. 

4. This Rule 
As noted, EPA has determined that 

there are no technically feasible and 
economically achievable candidate 
technologies for fecal coliform removal 
that are cost reasonable and would 
achieve greater removals than the 2003 
BPT limitations. The following 
discussion summarizes the basis for this 
final determination. 

(a) EPA’s Approach To Establishing BCT 
Limitations for Fecal Coliform 

As previously explained, the first step 
to establishing BCT limitations is to 
identify technology options that provide 
additional conventional pollutant 
control beyond the level of control 
provided by the application of BPT 
limitations and to evaluate these 
technologies for ‘‘availability’’ 
(including technical feasibility) and 
‘‘economic achievability.’’ See 33 U.S.C. 
1311(b)(2)(E). Out of 41 candidate 
technologies, EPA has identified no 
technologies that are both available and 
achievable for Subpart D facilities, and 
has identified only two available 
technologies that might be 11 
economically achievable for Subpart C 
facilities. 

The next step in determining BCT is 
to evaluate any candidate technology 
that is both technically feasible and 
economically achievable for cost 
reasonableness. Traditionally, EPA has 
evaluated candidate BCT technologies 
for cost-reasonableness using a two-part 
BCT cost test it developed for two 
conventional pollutants, BOD and TSS. 
The test is intended to assess whether 
there are cost-reasonable technologies 
that will achieve greater BOD and TSS 
removals than required by the BPT 
technology for an industry category by 
comparing the incremental cost- 

effectiveness of candidate BCT 
technologies with the incremental cost- 
effectiveness of BOD and TSS removals 
at POTWs through advanced secondary 
treatment as compared to secondary 
treatment. This test makes sense for 
BOD and TSS because advanced 
secondary treatment is specifically 
designed to remove additional BOD and 
TSS. However, it is not designed for 
additional fecal coliform removal, so the 
incremental cost-effectiveness of 
advanced secondary treatment in 
removing fecal coliform is not a good 
benchmark for use in evaluating 
candidate BCT technologies for fecal 
coliform removal. 

The methodology is appropriate for 
BOD and TSS because advanced 
secondary treatment is specific to the 
removal of BOD and TSS. Costs 
associated with upgrading a POTW from 
secondary to advanced secondary 
treatment were based on polymer 
addition to the activated sludge basin. 
The purpose of the polymer addition 
was to enhance removal of BOD and 
TSS in the secondary clarifier, and 
achieve final effluent concentrations of 
20 mg/L BOD5 and 20 mg/L TSS. 
Therefore, the cost increment between 
secondary and advanced secondary 
treatment represents the incremental 
cost of removal of additional BOD and 
TSS at POTWs. 51 FR 24,981. 

Unlike BOD and TSS, advanced 
secondary treatment is not designed to 
remove additional increments of fecal 
coliform beyond secondary treatment. 
When both secondary and advanced 
secondary treatment systems include 
disinfection, the total fecal coliform 
removal is nearly the same, over 99 
percent. Secondary treatment by itself 
(without disinfection) also removes 
significant amounts of fecal coliform, 
although almost all POTWs include 
disinfection at some point in their 
treatment train. The polymer addition in 
advanced secondary treatment is not 
intended for additional fecal coliform 
removal since both secondary and 
advanced secondary POTWs use 
disinfection treatments to prevent fecal 
coliform releases to surface water. 
Therefore, because the object of the BCT 
cost test is to ensure that the costs of 
additional removals of conventional 
pollutants associated with BCT 
limitations do not exceed POTW 
conventional removal costs, 
distinguishing fecal coliform removals 
between advanced secondary treatment 
and secondary treatment is not relevant. 
Because advance secondary treatment is 
not intended to be more effective than 
secondary treatment at removing fecal 
coliform (and is not added for this 
purpose), it is not appropriate to apply 
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the same POTW cost test used for 
evaluating BOD and TSS BCT 
limitations to the evaluation of fecal 
coliform limitations. 

Given these circumstances, EPA 
recognized that if it were to use a 
similar numeric BCT cost test to 
evaluate fecal coliform removal for BCT, 
EPA would have to modify the 
traditional BCT cost test to address the 
issue that advanced secondary treatment 
at POTWs is not designed to remove 
fecal coliform. When the Agency 
promulgated the BCT methodology 
(including descriptions of how to apply 
the cost test), EPA envisioned the need 
for adjustments to the BCT cost test 
methodology in future rulemakings to 
account for lack of comparable data or 
other industry-specific factors. 51 FR 
24,974, 24,976. Moreover, section 
304(b)(4)(B) authorizes EPA to consider 
other appropriate factors in establishing 
BCT. 

Accordingly, for the proposal, EPA 
suggested a modified BCT cost test. 
However, based on comments, EPA has 
identified a number of problems with 
the proposed test. These problems are 
discussed briefly here and described 
more fully in the Response to Comments 
Document prepared for this rule. First, 
although the revised test used a 
different cost-effectiveness calculation 
from the traditional test, it still relied 
indirectly on a comparison of the cost- 
effectiveness of BCT candidate 
technologies to the cost-effectiveness of 
advanced secondary treatment, even 
though, as just noted, advanced 
secondary treatment is not designed to 
remove fecal coliform. Second, the 
revised test did not compare the 
incremental cost-effectiveness of the 
candidate technologies to the 
incremental cost-effectiveness of fecal 
coliform removals at POTWs and 
therefore did not allow a comparison of 
‘‘the cost and level of reduction of [fecal 
coliform] from the discharge from 
publicly owned treatment works to the 
cost and level of reduction of [fecal 
coliform] from * * * industry sources 
* * *’’ as required by the statute. As a 
result, EPA has now determined that it 
cannot use the revised test to evaluate 
cost reasonableness. 

For this final rule, EPA also 
considered other possible approaches 
for evaluating cost reasonableness. One 
approach would have been to identify a 
technology that is used at POTWs 
specifically for fecal coliform removal 
and develop a test similar to the 
traditional cost test but based on this 
technology. EPA considered 
disinfection as one possible benchmark 
technology for fecal coliform removal, 
but determined that there is significant 

variability in the manner in which 
disinfection is used in combination with 
other technologies at different POTWs 
and it would thus be extremely difficult, 
both theoretically and logistically, to 
develop a revised benchmark based on 
this technology. 

Consequently, for the final rule, EPA 
has applied a simplified cost 
reasonableness test designed to 
specifically address fecal coliform. This 
approach is consistent with section 
304(b)(4) of the CWA and is one EPA 
has used in the past. While the 
traditional cost test compares reductions 
from BCT candidate technologies to 
those of POTWs, EPA has, on occasion, 
rejected BCT technologies without 
comparing them to POTW performance, 
even for BOD and TSS. Thus, for 
example, where EPA lacked sufficient 
data to quantitatively evaluate BOD and 
TSS reductions under the traditional 
test, EPA rejected more stringent BCT 
limitations solely on the basis of an 
evaluation of the incremental costs of 
further reductions. See 51 FR 24,974, 
24,991. 

(b) EPA’s Evaluation of Candidate 
Technologies for Technical Feasibility 
and Economic Achievability 

Based on its consideration of 
information submitted by commenters 
and its own analysis, EPA has 
determined that there are only two of 41 
candidate technologies that are 
technically feasible and may be 
economically achievable that provide 
greater removals of fecal coliform than 
the technologies selected as the basis for 
BPT limitations in the 2003 rule. The 
discussion below provides the basis for 
this conclusion. 

In its evaluation of candidate BCT 
technologies, EPA reviewed data on 
different types of CAFO manure 
management systems. These systems 
employed treatment technologies, best 
management practices (BMPs) for 
pollution prevention, and management 
practices for the handling, storage, 
treatment, and land application of 
wastes. Sources of information included 
available technical literature, over 
11,000 comments submitted by industry 
and other public commenters, and 
insights gained from conducting over 
116 site visits to CAFOs. 

In its search for candidate 
technologies, EPA initially reexamined 
the technology options it had 
considered for the 2003 rule because the 
Agency concluded that these might 
provide more fecal coliform reductions 
than the option selected for BPT 
limitations. EPA looked at technology 
Options 3, 5, 6 and 7 described in the 
proposal at 71 FR 37,763 and the 

Technical Development Document. 
Options 3, 5, 6, and 7 represented 
additional controls beyond the controls 
(e.g., nutrient-based land application 
rates and production area discharges 
only under specified conditions). 
Option 3 would have required a 
reduction of discharges to ground water 
beneath the production area. Option 5 
would require total containment of all 
manure and process wastewater by 
swine and poultry operations. Option 6 
would require anaerobic digesters at 
swine and dairy facilities. Option 7 
would require a national prohibition of 
manure application to frozen, snow- 
covered, or saturated ground. 

In addition to the four technologies 
reviewed for the 2003 final rule, EPA 
looked at an additional 37 technologies 
and systems identified either by EPA or 
commenters as candidate fecal coliform 
BCT technologies. At the outset of 
assessment for this rule, EPA rejected all 
of these technologies as the basis for 
BCT limitations for fecal coliform for 
Subpart D CAFOs because they were 
either not technically feasible for all 
Subpart D CAFOs, or were not 
economically achievable. Many of the 
rejected technologies were costlier than 
Option 5 which EPA in the 2003 final 
CAFO rule had earlier determined was 
not economically achievable for Subpart 
D (i.e., swine, poultry, and veal calf) 
facilities. The Waterkeeper court 
sustained the Agency’s determination 
that CAFOs cannot reasonably bear the 
cost associated with Option 5. 399 F.3d 
at 516. Option 5 would have cost 
Subpart D facilities $167 million. See 68 
FR 7218. Of the 19 technologies and 
systems approaches identified by 
commenters, none of the technologies 
costs less than $167 million. The least 
costly of these technologies— 
gasification recycle, digester based 
systems, super soils composting, aerobic 
digestion, and ABS—cost 1.3 times the 
cost of Option 5. Other technologies 
reviewed cost as much as seven times 
the total national costs of Option 5. 
Having determined that the costs of 
Option 5 were unachievable for Subpart 
D facilities, EPA did not evaluate further 
those treatment technologies that had 
similar or greater total costs. After 
rejecting the economically unachievable 
technologies identified by commenters, 
22 technologies remained for further 
assessment with respect to technical 
feasibility. EPA found that none of these 
technologies were technically feasible 
for all CAFOs in Subpart D. 

For Subpart C facilities, EPA did not 
have a previously identified option that 
it had already determined to be 
economically unachievable against 
which to compare the costs of candidate 
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12 In the proposed rule, as a simplifying 
assumption all technologies were expected to 
achieve a 99 percent reduction in fecal coliform. 71 
FR 37,765 and 37,767. 

13 EPA believes it is likely that some Subpart C 
facilities will have space constraints under either 
candidate technology. In this case the technology 
would not be feasible for all CAFOs in the 
subcategory. However, EPA lacks data regarding 
land availability and possible land constraints 
beyond an aggregate of data showing the average 
acres of cropland at Subpart C facilities. To the 
extent CAFOs can take the necessary amount of 
land out of crop production to provide the space 

to install construct wetlands or composting 
windrows, EPA does not have the data to estimate 
lost revenues associated with such losses of 
cropland. Therefore, EPA’s estimated costs of such 
candidate technologies are potentially understated. 
Nonetheless, EPA analyzed cost reasonableness as 
if the technologies are feasible. 

BCT technologies. To do an economic 
achievability analysis of candidate 
technologies for Subpart C, EPA would 
have had to conduct an analysis of the 
economic conditions of individual 
CAFOs in order to estimate potential 
closures and evaluate appropriate 
financial ratios, as it traditionally does 
for economic achievability analysis. 
EPA determined that conducting such 
an analysis was not practical, and 
eventually also determined that it was 
not necessary to do so to complete its 
evaluation of candidate BCT 
technologies for subpart D. Rather, EPA 
first evaluated the candidate 
technologies for technical feasibility, 
and on this basis, rejected 39 of the 41 
technologies (the four options 
considered for the 2003 rule, 16 
identified by EPA and 19 suggested by 
commenters) as the basis for BCT 
limitation for fecal coliform for Subpart 
C. The two remaining technologies were 
then evaluated directly for cost 
reasonableness, without considering 
economic achievability, as explained in 
section III.G.4(c) of this preamble. 

EPA explained the basis for its 
decisions with respect to feasibility of 
the other candidate technologies (for 
both Subparts C and D) in the proposed 
rule, and commenters have not provided 
any information that would lead the 
Agency to change its conclusions. 71 FR 
37,768–71. 

In addition, EPA specifically solicited 
comment on additional candidate 
technologies that might prove feasible 
and less costly than the technologies 
already evaluated for the proposal. EPA 
is aware of technologies that may, on a 
site-specific basis, be used to provide 
further reductions of conventional 
pollutants as compared to the 
technologies on which the 2003 BPT/ 
BCT limitations were based. However, 
EPA’s record shows these other 
technologies are not available 
engineering alternatives for most 
CAFOs, and they are therefore not 
feasible technology candidates. See 
Chapter 8 of the ‘‘Development 
Document for the Final Revisions to the 
NPDES and the Effluent Guidelines for 
CAFOs’’ and the docket accompanying 
this action for descriptions of these 
additional technologies. 

In response to its requests for 
additional information, EPA received no 
new data that support evaluation of 
additional candidate technologies or 
warrant revision to EPA’s conclusions 
about the costs or performance of the 
candidate technologies EPA identified. 
Specifically, while some commenters 
recommended consideration of 
additional digester systems, the costs of 
the various digester systems do not vary 

sufficiently to warrant a detailed 
analysis of the costs of these 
technologies at every type of CAFO. To 
date, EPA has not identified less 
expensive, and consequently, 
economically achievable candidate 
technologies than those it had 
previously evaluated. Furthermore, EPA 
did not further evaluate the systems 
approach (combinations of one or more 
candidate technologies) recommended 
by some commenters because it would 
not reduce fecal coliform more than the 
99 percent assumed by EPA 12 in its 
analysis as the yardstick for 
performance of the candidate BCT 
technology. While not obtaining 
pollutant removals greater than those 
already considered by EPA, these 
systems would cost more than the cost 
of the individual technologies already 
reviewed. Therefore, EPA did not 
evaluate the suite of candidate 
technologies that performed comparably 
but were more expensive than the suite 
of technologies evaluated here. For the 
reasons described in Chapter 8 of the 
‘‘Development Document for the Final 
Revisions to the NPDES and the Effluent 
Guidelines for CAFOs’’ and the proposal 
at 71 FR 37,765–8, EPA has determined 
that the candidate technologies it 
rejected are not technologically feasible 
and economically achievable for all 
CAFOs across a subcategory and thus 
not appropriate technologies for BCT 
limitations. The CWA does not 
authorize EPA to establish BCT 
limitations that are based on 
technologies that are not technologically 
feasible and economically achievable. 
Because only two technologies were 
both technically feasible and potentially 
economically achievable for Subpart C 
facilities (and none were for Subpart D 
facilities), EPA is only required to 
evaluate these two technologies further 
for cost reasonableness. 

(c) EPA’s Evaluation of the Remaining 
Candidate Technologies for Cost 
Reasonableness 

The above assessment resulted in only 
two remaining candidate technologies 
(composting and constructed wetlands) 
that are potentially 13 technically 

feasible and economically achievable for 
fecal coliform control for one 
subcategory, the Subpart C (beef and 
dairy) subcategory. As discussed above, 
EPA did not conduct a new analysis of 
economic achievability for these 
technologies at Subpart C facilities, 
although EPA notes the costs are high 
relative to the BPT technology (which 
EPA also determined to be BAT). 
Specifically, the cost of the BPT 
technology for Subpart C was $214 
million per year, while the cost of 
composting was estimated to be $1.4 
billion per year, and the cost of 
constructed wetlands was $2.9 billion. 
Thus, EPA expects that if it had 
conducted a formal economic 
achievability analysis, EPA would have 
determined that both of these 
technologies are not economically 
achievable. 

However, instead of evaluating these 
technologies with respect to economic 
achievability, EPA evaluated the cost 
reasonableness of the technologies using 
the simplified approach described 
above. In the past, EPA has adopted 
such an approach when it lacked a full 
data base to evaluate different BCT 
technologies. A simplified approach fits 
the circumstances here for two reasons. 
First, as noted, EPA has developed no 
standardized BCT cost test for fecal 
coliform. Second, EPA lacks the data to 
provide a comparison of incremental 
fecal coliform removals that is the basis 
for the BCT cost test for TSS and BOD. 

The annual operating costs for 
composting would be more than six 
times as much as the full BPT level of 
control at Subpart C facilities (see 
Chapter 4 and Table A–15 of the Final 
Cost Methodology, EPA–821–R–03– 
004), while constructed wetlands would 
cost Subpart C facilities more than an 
order of magnitude (13) times the cost 
of the BPT level of control (see chapter 
15 in the supplement to the TDD). EPA 
has determined that these costs are too 
high relative to the additional removals. 
EPA thus concludes that the 
incremental costs of the additional 
removals alone support a determination 
that these technologies are not cost 
reasonable. 

To further evaluate this conclusion, 
EPA conducted a modeling analysis of 
POTW removal costs for fecal coliform. 
As discussed above, the available data 
do not permit an empirical cost 
comparison between CAFO candidate 
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14 EPA made a number of assumptions for its 
calculations because it did not have the data to 
establish on a national basis the costs to POTWs of 
fecal coliform control. Thus, EPA’s assessment used 
the cost of advanced secondary treatment as a proxy 
for the cost of additional technologies (e.g., 
filtration) that POTWs may employ to achieve high 
fecal coliform removals (98 percent) required by 
water quality standards of 200 colony forming units 
(CFU) per ml. This assumption may overstate the 
costs of such technologies, in which case the cost 
per trillion CFU removed would be lower. 

15 As described in the proposal, POTW influents 
are approximately 5 million CFU per 100 ml, and 
PCS data shows effluent concentrations of ∼ 20 CFU 
per ml. 

technologies and POTW fecal coliform 
performance. However, EPA was able to 
model POTW fecal coliform removal 
costs using reasonable approximating 
assumptions. EPA recognizes that the 
resulting calculation lacks the rigor of 
the determination of the 1986 POTW 
benchmark for TSS and BOD removal 
costs.14 What this assessment shows is 
that POTW average costs of removals of 
fecal coliform are very low (i.e., $0.33 
per trillion CFU; see 71 FR 37,772). This 
is not surprising, given that most POTW 
permits require achievement of fecal 
coliform reduction near 99 percent.15 In 
contrast, the two technologies being 
evaluated for cost reasonableness 
(composting and constructed wetlands) 
have higher costs for fecal coliform 
removal ($0.51 per trillion CFU for 
composting, and $1.02 per trillion CFU 
for constructed wetlands). (See 
supplement to Chapter 15 of the TDD, 
showing unit costs of NCSU 
technologies as provided by 
commenters, total national costs of 
employing such technologies at CAFOs, 
and a comparison of those costs to the 
BPT/BAT level of control.) 

Even recognizing the necessary 
imprecision associated with EPA’s 
calculations, EPA has determined that 
this limited POTW cost comparison 
further supports its determination that 
the costs of these two BCT candidate 
technologies are not cost reasonable, 
given the lack of hard data on which to 
base the determination. This is fully 
consistent with EPA’s findings in the 
proposed rule that POTWs are very cost 
effective at fecal coliform removals. 71 
FR 37,772. The assessment confirms 
what logic suggests: Given a POTW’s 
requirement to virtually eliminate the 
extremely high fecal coliform discharges 
in its influent (basically raw sewage), 
POTWs, on a national basis, achieve 
fecal coliform removal on a cheaper 
basis than CAFOs. 

Finally, EPA notes that Congress 
intended the BCT level of control to be 
somewhere between the BPT and the 
BAT levels of control, as established in 
the statute. As noted in the conference 

report to the 1977 amendments 
establishing BPT: 

‘‘The result of the cost test could be a 1984 
requirement which is no more than that 
which would result from best practicable 
technology but also could result in effluent 
reductions equal to that required in the 
application of best available technology.’’ 
Joint Explanatory Statement of the 
Committee of Conference, 95th Cong. 1st 
Sess., H.R. No. 95–830 at 85, Legislative 
History at 269. 

Thus, candidate technologies with 
costs between 6 and 13 times the costs 
of technologies that have already been 
determined to be BAT would not 
generally be appropriate as the basis for 
BCT. 

5. Additional Comments on the 
Proposal 

The following discussion summarizes 
additional significant comments 
received by EPA on the proposed CAFO 
BCT determination for pathogens. For a 
complete response to the issues raised 
by commenters, see the Response to 
Comment Document. 

In calculating the BPT cost per unit of 
fecal coliform removal for its cost- 
reasonableness assessment, one 
commenter noted the cost was 
erroneously calculated in units of 
dollars per billion colony forming units 
(CFU); the units should have been 
dollars per trillion CFU in order for the 
test to be comparable and consistent 
with the remaining BCT cost 
calculations. EPA agrees with this 
comment and has corrected all 
calculations to dollars per trillion CFU. 

Some commenters correctly noted 
that as part of the BCT cost test for fecal 
coliform, EPA calculated the POTW and 
industry cost benchmarks as the 
difference in average costs of removing 
fecal coliform between secondary 
treatment and advanced secondary 
treatment rather than as the incremental 
cost for the upgrade. These commenters 
believed that such an approach was 
incorrect. As discussed above, EPA 
agrees and has not used the revised BCT 
cost test for this final rule. In regards to 
the BCT options that were selected for 
further analysis, some commenters 
believe that numerical limits are feasible 
for CAFOs and should have been 
selected for BCT. They would have 
liked to see EPA take a similar approach 
to CAFO waste that EPA has taken 
regarding human sewage sludge (i.e., 
setting numerical pathogen standards 
for use). Some commenters pointed to 
the ‘‘sludge rule’’ or ‘‘biosolids’’ 
program under 40 CFR part 503 as a 
possible basis for pathogen standards in 
the CAFO rule. EPA notes that the CWA 
statutory criteria for sewage sludge 

standards under section 405 of the Act 
are health and welfare-based. By 
contrast, CWA effluent limitations 
require consideration of different 
factors. However, the technologies used 
to meet the regulations in part 503 may, 
in some cases, be used by CAFOs. For 
these reasons, EPA included sewage 
sludge pollution reduction technologies 
such as composting and lime addition 
in the suite of BCT candidate 
technologies the Agency considered. In 
addition, some commenters criticized 
EPA’s cost analysis for not including 
cost-share from federal sources such as 
EQIP, and for not including cost offsets 
from sale of treated manure. EPA 
considered both of these aspects in the 
cost analysis to the 2003 final CAFO 
rule, and was upheld on its economic 
analysis. 399 F.3d 486. In addition, EPA 
considered such cost offsets in a 
sensitivity analysis, and concluded that 
the cost offsets did not change EPA’s 
fundamental conclusions regarding 
economic achievability and feasibility. 
See Chapter 14 of the TDD for more 
information. 

By contrast, other commenters found 
no fault or shortcomings in the EPA 
analysis of the technical feasibility of 
conventional technologies in 
determining BCT for pathogen removal. 
They agree that the candidate 
technologies examined by EPA present 
insurmountable challenges to many 
CAFOs that make them inappropriate as 
a basis for BCT. They found no fault 
with the cost data or analytical 
techniques used by EPA in the BCT cost 
test. These commenters also presented 
additional economic analysis of the 
candidate technologies that has been 
published in the ‘‘Phase 3’’ report on the 
‘‘Development of Environmentally 
Superior Technologies’’ per agreements 
between the North Carolina Attorney 
General and major pork producers in the 
State. These commenters note that the 
‘‘Phase 3’’ economic analysis found that 
none of the 16 technologies studied 
were economically feasible for existing 
swine operations in North Carolina, 
which is consistent with EPA’s findings 
as discussed in detail above. These 
commenters also provided State records 
of CAFO violations and discharge data 
for the past three years to support their 
position that EPA has overstated the 
frequency of production area overflows. 
These additional data may be found in 
the record for this final action. 

IV. Impact Analysis 

A. Environmental Impacts 
When EPA issued the revised CAFO 

regulations on February 12, 2003, it 
estimated annual pollutant reductions 
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for the rule at 56 million pounds of 
phosphorus, 110 million pounds of 
nitrogen, and two billion pounds of 
sediment. This final, revised rule will 
not change these environmental benefits 
since the technical requirements for 
CAFOs that discharge are not affected 
and all CAFOs, whether covered by 
NPDES permits or not, still need to 
control nutrient releases from the 
production and land application areas 
in order to comply with the Clean Water 
Act. Under this rule, all CAFOs that do 
not apply for permits must be designed, 
constructed, operated, and maintained 
such that the CAFO does not discharge 
or propose to discharge. Therefore, as 
was true under the 2003 rule, all 
discharges from CAFOs (except 
precipitation-related discharges from 
land application areas under a CAFO’s 
control that qualify as agricultural 
stormwater discharges) are required to 
be covered by NPDES permits. The 
overall magnitude of the benefits will 
increase compared to 2003 due to 
growth in the industry, but the analysis 
for this rule does not recalculate these 
effects since the increase is not due to 
changes in the CAFO regulations. EPA 
is assuming full compliance with the 
rule, which is standard Agency 
procedure when modeling impacts of a 
final rule. 

B. Administrative Burden Impacts 
Since there is no change in technical 

requirements, changes in impacts on 
respondents are due exclusively to 
changes in the information collection 
burden. To determine the administrative 
burden for the Paperwork Reduction Act 
(PRA) analysis, the Agency first 
examined the two key permitting 
changes resulting from the Waterkeeper 
decision and how they would be 
implemented under the final 
regulations. These are the change in the 
duty to apply for CAFOs and the change 
to the nutrient management plan (NMP) 
related provisions for CAFO permits. 

The 2003 CAFO rule had a universal 
duty to apply requirement which 
required virtually all CAFOs to obtain 
NPDES permit coverage. The supporting 
analysis for the 2003 rule estimated that 
as a result of this requirement, 
approximately 15,500 CAFOs would 
ultimately receive NPDES permits. See 
the Technical Development Document 
for the 2003 rule, Chapter 9. 

This final rule changes the duty to 
apply requirement so that only CAFOs 
that discharge or propose to discharge 
are required to seek NPDES coverage. To 
derive the number of CAFOs that could 
ultimately fall into this category, EPA 
first projected total industry size for 
2008 based on both U.S. Department of 

Agriculture (USDA) Census of 
Agriculture statistics as well as Agency- 
based sector expertise. This exercise 
yielded an estimate of approximately 
20,700 total CAFOs for 2008. EPA then 
combined the 2008 projections for each 
animal sector with information on 
standardized operational profiles to 
anticipate the number of facilities as of 
2008 that might discharge. For example, 
when inclement weather precludes land 
application or dewatering activities, 
open lot type facilities such as beef lots 
and dairy operations are more likely to 
experience conditions that could result 
in a discharge due to the use of open on- 
site lagoons. Additionally, EPA assumed 
that all dairies generate wastewater from 
the production area and generally have 
uncovered on-site lagoons. Thus, for 
purposes of burden estimates, EPA 
assumed that all dairies and most beef 
feedlots would apply for permits. 

Even though the industry grew to 
roughly 20,700 CAFOs from 2002 to 
2008, the change in the duty to apply 
requirement is anticipated to reduce the 
number of facilities needing permit 
coverage to approximately 15,300 
discharging CAFOs. Based on these 
updated figures, EPA estimates that 
approximately 25 percent of the total 
universe of CAFOs would not discharge 
and thus would not need NPDES 
coverage under this final rule. Although 
these facilities may not need to apply 
for permits, the administrative burden 
analysis performed by EPA under the 
PRA nonetheless accounts for the costs 
that unpermitted facilities will incur for 
the nutrient management planning that 
are necessary for demonstrating that the 
facility is land applying manure in such 
a way as to qualify for the agricultural 
stormwater exemption. 

These figures may overstate the 
numbers of CAFOs needing NPDES 
permits in that the estimates of the 
number of discharging facilities in each 
sector make conservative categorical 
assumptions about the likelihood of a 
discharge based on broad operational 
profiles and do not account for more 
subtle stratifications within specific 
operational categories. For instance, 
although most dairies generate 
wastewater from the production area 
and have on-site lagoons, there do, in 
fact, exist dairies designed to be no 
discharge operations. 

Based on the updated estimates of the 
CAFO universe, EPA’s PRA analysis 
projects, as shown in Table 4.1, that 
CAFO operators and permitting 
authorities will collectively experience 
an increase in total annual 
administrative burden of approximately 
$0.5 million as a result of the EPA 
regulations to address the court 

decision. Although the PRA burden to 
CAFOs and permitting authorities 
declines as a result of the Waterkeeper 
court decision to limit permits only to 
discharging CAFOs, this burden 
reduction is offset by the new NMP- 
related requirements for permits and by 
the assumption, for purposes of this 
PRA analysis, that all unpermitted 
CAFOs will certify under the voluntary 
no discharge certification option. More 
specifically, CAFO operators will 
experience a $0.2 million reduction in 
net annual administrative burden. This 
net result is based on several offsetting 
changes. CAFOs that do not seek permit 
coverage under this final rule because 
they do not discharge or propose to 
discharge will save approximately $14 
million annually in reduced permitting 
costs. However, even though fewer 
CAFOs will need to be covered by 
NPDES permits, permitted facilities as a 
group face an increase in annual 
administrative burden of $1.2 million 
per year due to the new NMP 
requirements. 

EPA’s analysis of burden impacts to 
CAFOs also accounts for the burden that 
unpermitted facilities will incur in 
order to be able to qualify for the 
agricultural stormwater exemption—a 
cost category that EPA estimates will 
result in a burden on unpermitted 
facilities of $12.2 million annually. In 
addition, EPA estimates that the 
voluntary certification option for 
unpermitted CAFOs could add $0.4 
million annually to the PRA burden for 
CAFOs. Although certification is 
voluntary, EPA elected to cost the PRA 
burden associated with this option so as 
to provide a complete accounting of all 
rule-related impacts. As noted above, 
the net result of these impacts is an 
administrative burden savings across all 
CAFO operators, permitted and 
unpermitted, of $0.2 million annually. 

Permitting authorities, on the other 
hand, are projected to experience a $0.7 
million increase in annual 
administrative burden. Although the 
burden to issue permits declines by $4.2 
million annually due to fewer facilities 
needing permits, this decline is more 
than offset by the added workload 
arising from the new NMP-related 
requirements. EPA estimates that States 
would face an additional PRA burden of 
$4.9 million annually specifically as a 
result of the new NMP-related 
requirements. In addition, States are 
projected to face a burden increment of 
up to $0.04 million annually to process 
the new certifications. 

EPA’s estimate of PRA burden 
impacts changed from a reduction of 
$14.9 million annually for the 2006 
proposed rule to an increase of $0.5 
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million annually in the final rule. This 
change is due principally to the 
Agency’s decision, as discussed earlier 
in this section, to amend the PRA 
analysis to account for the burden 
incurred by unpermitted CAFOs for 
nutrient management planning, which 
is necessary for any unpermitted CAFO 
that land applies irrespective of whether 
the CAFO is certified under the 

voluntary no discharge certification 
option. 

The PRA burden analysis presented in 
this rule accounts both for growth in the 
industry and changes in labor rates 
since the 2003 rule was issued. In 
addition, the changes are based on 
annualized impacts and assume a 
permit term of five years as stipulated 
in the CWA. EPA submitted draft ICRs 

with the 2006 proposed rule and 2008 
supplemental proposal, and did not 
receive any comments from the Office of 
Management and Budget (OMB). The 
documentation in the public record on 
the PRA analysis for this rulemaking 
discusses more fully the assumptions 
used to estimate the numbers of CAFOs 
needing permits and to project the 
associated administrative burden. 

TABLE 4.1—PRA BURDEN IMPACT CHANGES 
[Note: Numbers may not add due to rounding.] 

Total baseline 
PRA burden: 

based on 2003 
CAFO rule 

requirements 1 

Total amended 
PRA burden: 
based on final 
rule require-

ments 

Net change in 
paperwork bur-
den (2003 rule 
compared to 

final rule) 

CAFOs needing permits 
(2008) 2.

........................................ ............................................................ 20,685 15,281 

CAFOs seeking agricul-
tural stormwater ex-
emption only (2008).

........................................ ............................................................ n/a 5,404 

Total CAFOs (2008) ........................................ ............................................................ 20,685 20,685 
Annualized Costs 3 (in $ 

millions).
CAFOs ........................... Base NPDES Permit ......................... $54.0 $40.0 ($14.0 ) 

New NMP Provisions ........................ n/a $1.2 $1.2 
Agricultural Stormwater Exemption ... n/a $12.2 $12.2 
Certification ........................................ n/a $0.4 $0.4 
Total CAFO Burden ........................... $54.0 $53.8 ($0.2 ) 

Permitting Authorities .... Base NPDES Permit ......................... $16.5 $12.2 ($4.2 ) 
New NMP Provisions ........................ n/a $4.9 $4.9 
Certification ........................................ n/a $0.04 $0.04 
Total Permit Authority Burden ........... $16.5 $17.1 $0.7 

All Respondents ............................................................................ $70.5 $71.0 $0.5 

1 2003 baseline impacts adjusted to reflect current labor rates and growth in facilities. 
2 Facility totals are annualized over 5 years in burden calcultions presented below to reflect CWA requirement for NPDES permit renewal every 

5 years. 
3 Annualized costs represent labor, capital and O&M costs. 

C. Response to Public Comment on the 
Proposal 

The Agency received a variety of 
comments on the impacts analysis 
presented for the 2006 proposed rule 
and the 2008 supplemental proposal. 
Several commenters indicated that the 
Agency erred in assuming that the 
environmental benefits from the 2003 
rule would be retained under the 
approach adopted in this final rule. The 
Agency stands by its position presented 
in the 2006 proposed rule, but has 
revised the burden analysis to reflect 
more fully that all unpermitted CAFOs 
do not discharge or propose to discharge 
and, therefore, must implement nutrient 
management practices to ensure that 
any discharge from the CAFO’s land 
application area qualifies for the 
agricultural stormwater exemption. As a 
consequence, as indicated above, the 
annual burden reduction realized by 
CAFOs under the final revised rule is 
shown as approximately $0.2 million as 
opposed to the $15.4 million reduction 
projected for CAFOs in the 2006 

proposed rule. This revised analysis 
also addresses specific comments 
suggesting that the Agency should 
recognize that operators without permits 
will continue to incur costs under the 
regulation in order to meet the burden 
of proof required to qualify for the 
agricultural stormwater exemption. 

Other commenters indicated that the 
impacts analysis underestimated the 
costs to CAFO operators of complying 
with the EPA regulations. Careful 
review of these statements makes clear 
that commenters with this viewpoint 
either did not account for the fact that 
the impacts analysis presented for this 
rulemaking is exclusively an assessment 
of the paperwork burden—not the 
overall compliance burden—faced by 
CAFOs, or did not fully consider that 
the costs shown represent average 
yearly (annualized) burden rather than 
total paperwork-related costs for a five- 
year CAFO NPDES permit. 

Other commenters provided specific 
information on nutrient management 
plan (NMP) development costs, which 

the Agency determined corroborated the 
original NMP cost estimates. 

One State commenter claimed that the 
Agency had underestimated costs to 
permitting authorities for managing the 
potential public hearings precipitated 
by the new requirements for public 
notice. This commenter projected that 
every public notice regarding NMPs 
would result in a public hearing. The 
Agency re-examined its assumptions 
regarding the incidence of public 
hearings, but did not find information to 
corroborate the commenter’s projection 
either based on past NPDES public 
hearing patterns or based on 
expectations from other States regarding 
the number of hearings likely to be 
triggered by NMP-related public notices. 
This assumption that public hearings 
would not be requested for every NMP 
is further confirmed by the experiences 
of States that currently require NMPs to 
be submitted as part of their permitting 
process. 

Several commenters indicated that 
they believed that the Agency had also 
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underestimated the cost to States of 
processing voluntary no discharge 
certifications. This final rule does not 
require permitting authority review of 
no discharge certifications. See 
discussion of certification submission in 
section III.A.3(c) of this preamble. The 
Agency notes that the cost analysis it 
performed to assess the paperwork 
burden associated with the final rule 
shows a net paperwork burden 
reduction to States on this aspect of the 
rule, since the 2003 rule required 
permits-which are more burdensome for 
permitting authorities to process-from 
all CAFOs. 

V. Cross-Media Considerations and 
Pathogens 

A. Cross-Media Approaches 
Since 2003, EPA and CAFO 

stakeholders have been interested in 
developing a framework to enable 
CAFOs to pursue superior 
environmental performance across all 
media. Today, some CAFOs voluntarily 
conduct whole-farm audits to evaluate 
releases of pollutants to all media 
through Environmental Management 
Systems (e.g., ISO 14001 certification), 
self-assessment tools, EPA’s 
performance track, and State-approved 
trade-offs in reducing discharges to 
water and emissions to air that 
accomplish the best overall level of 
protection given State and local 
conditions. The development of new 
and emerging technologies offers the 
potential to achieve equivalent or 
greater pollutant reductions relative to 
those achieved by the effluent 
guidelines and standards. Many of these 
are superior from a cross-media 
perspective, and EPA encourages 
superior cross-media solutions. These 
regulations regarding nutrient 
management plans may provide an 
opportunity for EPA to encourage cross- 
media approaches at CAFOs. For 
example, the nutrient value in the 
animal byproducts provides a valuable 
source of fertilizer for crops. However, 
inappropriate application can lead to 
preventable discharges to water and 
emissions to air. Optimal application 
technologies and rates reduce potential 
water quality and air quality standards 
violations. 

The fact that EPA has multiple efforts 
underway relating to livestock 
operations under several environmental 
statutes underscores the need to explore 
how to leverage existing regulatory 
authorities most effectively. For 
example, in addition to the regulations 
being finalized in this rulemaking, the 
Agency has recently undertaken a 
National Air Emissions Monitoring 

Study. EPA also proposed a rule that 
would exempt animal feeding 
operations from certain requirements 
relating to reporting of air releases 
under hazardous waste laws. 

EPA solicited comment in the 2006 
proposed rule on the feasibility 
(including consideration of legal, 
technical, and implementation issues) of 
allowing flexibility in how facilities 
meet various programmatic 
requirements, for instance those of the 
Clean Air Act and the Clean Water Act 
(CWA), in order to achieve greater cross- 
media pollutant reductions. EPA 
received generalized support for this 
type of approach in the comments 
submitted in response. EPA will 
continue to explore cross-media 
considerations as it works together with 
CAFOs and stakeholders to build further 
experience on this issue. 

As an example of the Agency’s work 
in this area, in October 2007, EPA 
awarded $8 million in federal grants for 
providing technical assistance to 
livestock operators, including animal 
feeding operations, for the prevention of 
water discharges and reduction of air 
emissions. More recently, EPA’s 
Agricultural Advisor announced the 
establishment of the Farm, Ranch, and 
Rural Communities Federal Advisory 
Committee. One of the issues the 
committee will focus on will be 
identification and development of a 
comprehensive environmental strategy 
for livestock operations. EPA anticipates 
that the committee will offer timely 
observations on the opportunities and 
challenges of cross-media approaches to 
programs for addressing environmental 
concerns at livestock operations as its 
work progresses. 

B. Pathogens and Animal Feeding 
Operations 

Although this final rule does not 
require any new best conventional 
pollutant control technology (BCT) 
effluent limitations specifically to 
control fecal coliform, EPA is 
continuing to assess environmental and 
human health concerns associated with 
the management of manure and 
wastewater at CAFOs. Pollutants most 
commonly associated with animal waste 
include nutrients (including ammonia), 
organic matter, solids, odorous 
compounds, and various pathogens. 
These pollutants, and others, can be 
released into the environment through 
discharge or runoff if manure and 
wastewater are not properly handled 
and managed. EPA is interested in 
recently initiated studies to assess 
potential impacts from pathogens in 
livestock manure, especially those 
which may pose unique risks such as 

Cryptosporidium and Giardia. These 
pathogens may be of concern if they 
make their way into drinking water 
sources (e.g., lakes, rivers, and streams) 
because of their stability in the natural 
environment and their resistance to the 
most commonly used drinking water 
disinfection procedure (i.e., 
chlorination). If proper treatment is not 
provided for these pathogens, they have 
the potential to cause adverse health 
impacts in exposed populations. While 
the Agency has a number of on-going 
efforts in these areas, research is still in 
its early stages. The absence of available 
information necessarily limits EPA’s 
ability to act with respect to these 
potential concerns. 

EPA’s Office of Research and 
Development (ORD) is actively working 
to identify sources of Cryptosporidium. 
In collaboration with the Centers for 
Disease Control (CDC), EPA Region 3, 
and the Potomac River Drinking Water 
Source Protection Partnership (DWSPP), 
ORD has initiated Cryptosporidium 
source tracking studies of the Potomac 
River Watershed. The primary objective 
of this project is to develop and 
implement a monitoring program for 
Cryptosporidium source tracking in 
order to identify the most significant 
sources of this parasite within the 
watershed. Once identified, appropriate 
source protection efforts, where 
available, may be mobilized and 
directed to the reduction of these 
sources’ contributions. In addition, in 
2005 EPA’s Science to Achieve Results 
(STAR) program held a solicitation for 
proposals entitled, ‘‘Development and 
Evaluation of Innovative Approaches for 
the Quantitative Assessment of 
Pathogens in Drinking Water,’’ and has 
funded eleven research grants from this 
proposal involving the development and 
evaluation of innovative approaches to 
quantitatively detect microbial 
pathogens in drinking water, including 
Cryptosporidium and Giardia. The goal 
of the STAR research is to improve the 
suite of available detection methods for 
known and emerging microbial drinking 
water contaminants. EPA expects that 
this research will result in methods that 
will, among other things, allow 
determination of the presence and 
quantities of waterborne pathogens; 
present a protocol for preparing and 
processing water samples for 
application of the proposed approach; 
and where possible, allow comparison 
of the performance of the new detection 
methods with existing approved EPA 
methods for specific pathogens. 

ORD is also collaborating with the 
U.S. Department of Agriculture (USDA) 
in their research programs associated 
with Cryptosporidium. ORD scientists 
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16 Wage rates for the PRA analysis supporting this 
rulemaking were drawn from recent reports filed by 
the U.S. Department of Labor, Bureau of Labor 
Statistics. For further information please refer to the 
ICR prepared by EPA for the rulemaking, available 
in the record as EPA ICR No. 1989.06. 

participated in the USDA selection 
process for the National Research 
Initiative on Watershed Processes and 
Water Resources. Grants awarded under 
this program will explore the effects of 
a number of factors on Cryptosporidium 
mobility and contamination of 
waterways. These include the use of 
buffers and other best management 
practices for decreasing loadings of 
Cryptosporidium from land application 
of wastes and other soluble organic 
matter. EPA scientists have begun to 
review recently published research on 
Cryptosporidium and Giardia oocyst 
shedding. The research suggests that 
shedding is highest during early life 
stages of cattle and zoonotic forms and 
may greatly diminish as calves age. 
These factors have already led some 
veterinarians to recommend that farmers 
separate these high shedding young 
animals from older animals to decrease 
disease spread and economic losses 
among herds of cattle and dairy cows. 
The research also suggests that the 
separation may provide secondary 
environmental benefits by helping to 
prevent the release of Cryptosporidium 
into waterways. As part of their efforts 
to protect the New York City water 
supply, the New York State Department 
of Agriculture has recommended 
separation controls in their best 
management practice (BMP) guidance to 
dairy farmers. Other States, including 
California, are considering similar 
separation BMPs. 

EPA’s ORD will continue to 
collaborate and assess the impacts that 
these and other research efforts may 
have on any future CAFO management 
recommendations. 

VI. Statutory and Executive Order 
Reviews 

A. Executive Order 12866: Regulatory 
Planning and Review 

Under Executive Order 12866 (58 FR 
51,735; October 4, 1993), this action is 
a ‘‘significant regulatory action.’’ 
Accordingly, EPA submitted this action 
to the Office of Management and Budget 
(OMB) for review under Executive 
Order 12866 and any changes made in 
response to OMB recommendations 
have been documented in the docket for 
this action. 

In addition, EPA prepared an analysis 
of the potential costs and benefits 
associated with this action. This 
analysis is contained in section IV of 
this preamble above, entitled Impact 
Analysis. A copy of the supporting 
analysis is available in the docket for 
this action. 

B. Paperwork Reduction Act 
The information collection 

requirements in this rule have been 
submitted for approval to the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act, 44 U.S.C. 
3501 et seq. The information collection 
requirements are not enforceable until 
OMB approves them. However, the 
Office of Management and Budget 
(OMB) has previously approved the 
information collection requirements 
contained in the existing regulations 
and has assigned OMB control number 
2040–0250. The Information Collection 
Request (ICR) document prepared by 
EPA was assigned EPA ICR No. 1989.06. 

The 2003 CAFO rule had a universal 
duty to apply requirement which 
required virtually all CAFOs to obtain 
NPDES permit coverage. This final 
revised rule changes the duty to apply 
requirement so that only CAFOs that 
discharge or propose to discharge must 
to seek NPDES coverage. EPA projects 
that CAFO operators and permitting 
authorities will collectively experience 
a reduction in total annual 
administrative burden of 25,500 hours 
as a result of the regulatory revisions to 
address the court decision. Labor 
burden is projected to undergo a net 
decrease compared to a net increase in 
administrative costs of $0.5 million 
annually as discussed in Chapter IV. 
This difference arises from the fact that 
the PRA analysis performed for the final 
rule converts labor hour burden to labor 
costs using a higher wage rate for State 
permitting authorities than for CAFO 
operators.16 The higher wage rate for 
State permitting authorities causes the 
State labor cost increase to be large 
enough to offset the labor cost reduction 
experienced by CAFO operators once 
labor hours are converted to dollars in 
the PRA analysis of annual 
administrative impacts. 

More specifically, the estimated 
reduction in total annual administrative 
burden of 25,500 hours is based on a 
projected decrease in labor burden to 
CAFO operators of approximately 
54,100 hours annually and a projected 
increase in labor burden to State 
permitting authorities of approximately 
28,600 hours annually. For CAFOs, 
much of the labor burden decrease 
derives from the smaller number of 
facilities that will need permits, which 
results in an annual burden decrease of 
more than 703,000 labor hours. This 

burden reduction for CAFOs is offset by 
a concomitant increase of 603,200 labor 
hours annually at unpermitted facilities 
for activities necessary to meet the 
agricultural stormwater exemption, 
along with an increment of 33,100 hours 
annually for permitted facilities to 
undertake the NMP-related activities 
and 12,600 hours annually for those 
CAFOs who elect to pursue the 
voluntary certification option. 

The annual labor burden increase for 
State permitting authorities of 28,600 
hours includes an estimated annual 
reduction in labor burden of 93,000 
hours due to the need to process fewer 
permits. However, for State permitting 
authorities this burden reduction is 
more than offset by an increment in 
annual labor burden of 120,700 hours to 
address the new NMP-related 
requirements combined with a relatively 
minor annual burden increase of 900 
hours to handle the voluntary 
certifications. 

Additional details on the assumptions 
and parameters of the PRA analysis are 
available in the ICR document 
referenced above, which is available in 
the docket supporting this final 
rulemaking. Burden is defined at 5 CFR 
1320.3(b). 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations in 40 
CFR are listed in 40 CFR part 9. 

This final rule responds to OMB or 
public comments on the information 
collection requirements as discussed in 
the Impact Analysis (section IV) in this 
preamble. 

C. Regulatory Flexibility Act 
The Regulatory Flexibility Act (RFA) 

generally requires an agency to prepare 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements under the 
Administrative Procedure Act or any 
other statute unless the agency certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. Small entities 
include small businesses, small 
organizations, and small governmental 
jurisdictions. 

For purposes of assessing the impacts 
of this rule on small entities, small 
entity is defined as: (1) A small business 
based on Small Business Administration 
(SBA) size standards at 13 CFR 121.201; 
(2) a small governmental jurisdiction 
that is a government of a city, county, 
town, school district, or special district 
with a population of less than 50,000; 
and (3) a small organization that is any 
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not-for-profit enterprise which is 
independently owned and operated and 
is not dominant in its field. 

After considering the economic 
impacts of this rule on small entities, I 
certify that this action will not have a 
significant adverse economic impact on 
a substantial number of small entities. 
This final rule does not change the 
substantive requirements for CAFO 
operators or increase the net paperwork 
burden faced by facilities compared to 
the burden imposed under the 2003 
CAFO rule. Some CAFOs will face 
increased permitting costs due to the 
new NMP provisions, while others will 
face reduced costs due to the changes in 
the duty to apply. However, these 
paperwork cost changes are generally 
small and do not rise to the level of a 
significant adverse economic impact on 
a substantial number of operators. 
Additionally, this rule would not affect 
small governments as the permitting 
authorities are State or federal agencies. 

D. Unfunded Mandates Reform Act 
Title II of the Unfunded Mandates 

Reform Act of 1995 (UMRA), Public 
Law 104–4, establishes requirements for 
federal agencies to assess the effects of 
their regulatory actions on State, local, 
and tribal governments and the private 
sector. Under section 202 of UMRA, 
EPA generally must prepare a written 
statement, including a cost-benefit 
analysis, for proposed and final rules 
with ‘‘federal mandates’’ that may result 
in expenditures to State, local, and 
tribal governments, in the aggregate, or 
to the private sector, of $100 million or 
more in any one year. Before 
promulgating an EPA rule for which a 
written statement is needed, section 205 
of the UMRA generally requires EPA to 
identify and consider a reasonable 
number of regulatory alternatives and 
adopt the least costly, most cost- 
effective, or least burdensome 
alternative that achieves the objectives 
of the rule. The provisions of section 
205 do not apply when they are 
inconsistent with applicable law. 
Moreover, section 205 allows EPA to 
adopt an alternative other than the least 
costly, most cost-effective, or least 
burdensome alternative if the 
Administrator publishes with the final 
rule an explanation why that alternative 
was not adopted. Before EPA establishes 
any regulatory requirements that may 
significantly or uniquely affect small 
governments, including tribal 
governments, it must have developed 
under section 203 of the UMRA a small 
government agency plan. The plan must 
provide for notifying potentially 
affected small governments, enabling 
officials of affected small governments 

to have meaningful and timely input in 
the development of EPA regulatory 
proposals with significant federal 
intergovernmental mandates, and 
informing, educating, and advising 
small governments on compliance with 
the regulatory requirements. 

EPA has determined that this rule 
does not contain a federal mandate that 
may result in expenditures of $100 
million or more for State, local, and 
tribal governments, in the aggregate, or 
the private sector in any one year. The 
revised administrative burden EPA 
calculated for the final rule constitutes 
a reduction of roughly 25,500 labor 
hours annually compared to the 
administrative burden estimated for the 
2003 CAFO rule. This burden reduction 
reflects a decrease in annual labor 
burden of 54,100 hours for CAFO 
operators and an annual labor burden 
increase to State permitting authorities 
of 28,600 hours. In addition, this 
rulemaking is in response to a federal 
court decision and is necessary to assure 
compliance with applicable law. Thus, 
this rule is not subject to the 
requirements of sections 202 and 205 of 
the UMRA. 

EPA has determined that this rule 
contains no regulatory requirements that 
might significantly or uniquely affect 
small governments. There are no local 
or Tribal governments authorized to 
implement the NPDES permit program 
and the Agency is unaware of any local 
or Tribal governments who are owners 
or operators of CAFOs. Thus this rule is 
not subject to the requirements of 
section 203 of UMRA. 

E. Executive Order 13132: Federalism 
Executive Order 13132, entitled 

‘‘Federalism’’ (64 FR 43,255; August 10, 
1999), requires EPA to develop an 
accountable process to ensure 
‘‘meaningful and timely input by State 
and local officials in the development of 
regulatory policies that have federalism 
implications.’’ ‘‘Policies that have 
federalism implications’’ is defined in 
the Executive Order to include 
regulations that have ‘‘substantial direct 
effects on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government.’’ 

This final rule does not have 
federalism implications. It will not have 
substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132. EPA estimates 
that the average annual impact on all 

authorized States together is a cost 
increase of $0.7 million. EPA does not 
consider an annual impact of this 
magnitude on States to be a substantial 
effect. In addition, EPA does not expect 
this rule to have any impact on local 
governments. EPA also considered 
flexibility as an important factor when 
developing this regulation. 

Further, the revised regulations will 
not alter the basic State-federal scheme 
established in the CWA under which 
EPA authorizes States to carry out the 
NPDES permitting program. EPA 
expects the revised regulations to have 
little effect on the relationship between, 
or the distribution of power and 
responsibilities among, the federal and 
State governments. Thus, Executive 
Order 13132 does not apply to this rule. 

In the spirit of Executive Order 13132, 
and consistent with EPA policy to 
promote communications between EPA 
and State and local governments, EPA 
specifically solicited comment on the 
proposed rule from State and local 
officials. In addition, through a variety 
of meetings with State associations 
during the rulemaking process, States 
have been informed about the issues 
related to addressing the court’s 
decisions. States provided input during 
these meetings. State concerns generally 
focused on the process for incorporating 
NMPs into permits and the related 
public review process, and also on 
guidance related to what constitutes a 
discharge from a CAFO given that the 
proposed rule would have required only 
those operations that discharge or 
propose to discharge to apply for a 
permit. These concerns have been 
addressed in such a way as to provide 
flexibility and accountability in the new 
permit application requirements and 
review processes promulgated in this 
rule. 

F. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 

Executive Order 13175, entitled, 
‘‘Consultation and Coordination with 
Indian Tribal Governments’’ (65 FR 
67,249; November 9, 2000), requires 
EPA to develop an accountable process 
to ensure ‘‘meaningful and timely input 
by tribal officials in the development of 
regulatory policies that have tribal 
implications.’’ 

This rule does not have tribal 
implications. There are currently no 
tribal governments authorized for the 
NPDES program. This rulemaking 
provides increased opportunity for the 
public and tribal governments to 
comment on specific CAFOs’ 
applications for permit coverage. It will 
not have substantial direct effects on 
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tribal governments, on the relationship 
between the federal government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
federal government and Indian tribes, as 
specified in Executive Order 13175. 
Thus, Executive Order 13175 does not 
apply to this rule. 

In the spirit of Executive Order 13175, 
and consistent with EPA policy to 
promote communications between EPA 
and tribal governments, EPA 
specifically solicited comment on the 
proposed rule from tribal officials. 

G. Executive Order 13045: Protection of 
Children From Environmental Health 
and Safety Risks 

Executive Order 13045 ‘‘Protection of 
Children from Environmental Health 
Risks and Safety Risks’’ (62 FR 19,885; 
April 23, 1997) applies to any rule that: 
(1) Is determined to be ‘‘economically 
significant’’ as defined under Executive 
Order 12866, and (2) concerns an 
environmental health or safety risk that 
EPA has reason to believe may have a 
disproportionate effect on children. If 
the regulatory action meets both criteria, 
the Agency must evaluate the 
environmental health or safety effects of 
the planned rule on children, and 
explain why the planned regulation is 
preferable to other potentially effective 
and reasonably feasible alternatives 
considered by the Agency. 

This final rule is not subject to 
Executive Order 13045 because it is not 
economically significant as defined in 
Executive Order 12866, and because the 
Agency does not have reason to believe 
the environmental health or safety risks 
addressed by this action present a 
disproportionate risk to children. The 
benefits analysis performed for the 2003 
CAFO rule determined that the rule 
would result in certain significant 
benefits to children’s health. (Please 
refer to the Benefits Analysis in the 
record for the 2003 CAFO final rule.) 
This action does not affect the 
environmental benefits of the 2003 
CAFO rule. 

H. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 

This rule is not a ‘‘significant energy 
action’’ as defined in Executive Order 
13211, ‘‘Actions Concerning Regulations 

That Significantly Affect Energy Supply, 
Distribution, or Use’’ (66 FR 28,355; 
May 22, 2001) because it is not likely to 
have a significant adverse effect on the 
supply, distribution, or use of energy. 
EPA has concluded that this rule is not 
likely to have any adverse energy effects 
since CAFOs in general do not figure 
significantly in the energy market, and 
the regulatory revisions finalized in this 
rule are not likely to change existing 
energy generation or consumption 
profiles for CAFOs. 

I. National Technology Transfer and 
Advancement Act 

Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (‘‘NTTAA’’), Public Law 
104–113, 12(d) (15 U.S.C. 272 note) 
directs EPA to use voluntary consensus 
standards in its regulatory activities 
unless to do so would be inconsistent 
with applicable law or otherwise 
impractical. Voluntary consensus 
standards are technical standards (e.g., 
materials specifications, test methods, 
sampling procedures, and business 
practices) that are developed or adopted 
by voluntary consensus standards 
bodies. The NTTAA directs EPA to 
provide Congress, through OMB, 
explanations when the Agency decides 
not to use available and applicable 
voluntary consensus standards. 

This final rule does not change the 
technical requirements for land 
application from those of the 2003 rule. 
Production area requirements are the 
same for existing sources and for new 
sources as in the 2003 rule. The no 
discharge production area requirements 
for new sources in this rulemaking, 
however, now include an option for 
complying with the requirement 
through the development of site-specific 
design, operation and maintenance 
permit conditions that will ensure no 
discharge from the site. However, the 
specific no discharge conditions 
applicable to a specific operator 
choosing this option for compliance will 
be determined by the permitting 
authority on a site-specific BPJ basis. 
EPA encourages the use by permitting 
authorities of voluntary consensus 
standards, such as those that may be 
developed by USDA, in establishing the 
site-specific technical requirements in 
CAFO permits when the permittee 

demonstrates that these standards are 
consistent with the achievement of no 
discharge from a specific CAFO. 

This rule for new source requires that 
CAFOs complying with the no discharge 
requirement through the development of 
site-specific design, maintenance and 
operation standards must use prescribed 
technical standards in demonstrating 
that a specific CAFO’s design, operation 
and maintenance will be consistent with 
no discharge from its production area. 
(In certain circumstances, a CAFO may 
use either equivalent evaluation and 
simulation procedures or technical 
standards developed for a class of 
specific facilities within a specified 
geographical area if approved by its 
permitting authority), EPA has not 
required the use of any particular 
voluntary consensus standards in this 
rule. The use, however, of voluntary 
consensus standards such as those that 
may be developed by USDA for the 
required demonstration that site-specific 
design, maintenance and operational 
requirements for CAFOs to comply with 
the no discharge standard is 
encouraged. The decisions as to what 
specific best management practices and 
technologies must be applied at 
individual animal feeding operations 
are left to the State or EPA in the 
exercise of their NPDES authority. 

J. Congressional Review Act 

The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. A major rule 
cannot take effect until 60 days after it 
is published in the Federal Register. 
This action is not a ‘‘major rule’’ as 
defined by 5 U.S.C. 804(2). This rule 
will become effective December 22, 
2008. 
BILLING CODE 6560–50–P 
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BILLING CODE 6560–50–C 

List of Subjects 

40 CFR Part 9 
Environmental protection, Reporting 

and recordkeeping requirements. 

40 CFR Part 122 
Administrative practice and 

procedure, confidential business 
information, hazardous substances, 
reporting and recordkeeping 
requirements, water pollution control. 

40 CFR Part 412 
Environmental protection, feedlots, 

livestock, waste treatment and disposal, 
water pollution control. 

Dated: October 31, 2008. 
Stephen L. Johnson, 
Administrator. 

■ For the reasons set out in the 
preamble, chapter I of Title 40 of the 
Code of Federal Regulations is to be 
amended as follows: 

PART 9—OMB APPROVALS UNDER 
THE PAPERWORK REDUCTION ACT 

■ 1. The authority citation for part 9 
continues to read as follows: 

Authority: 7 U.S.C. 135 et seq., 136–136y; 
15 U.S.C. 2001, 2003, 2005, 2006, 2601–2671; 
21 U.S.C. 331j, 346a, 348; 31 U.S.C. 9701; 33 
U.S.C. 1251 et seq., 1311, 1313d, 1314, 1318, 
1321, 1326, 1330, 1342, 1344, 1345(d) and 
(e), 1361; Executive Order 11735, 38 FR 
21243, 3 CFR, 1971–1975 Comp. p. 973; 42 
U.S.C. 241, 242b, 243, 246, 300f, 300g–1, 
300g–2, 300g–3, 300g–4, 300g–5, 300g–6, 
300j–1, 300j–2, 300j–3, 300j–4, 300j–9, 1857 
et seq., 6901–6992k, 7401–7671q, 7542, 
9601–9657, 11023, 11048. 
■ 2. In § 9.1 the table is amended by 
adding entries in numerical order under 
the indicated heading to read as follows: 

§ 9.1 OMB approvals under the Paperwork 
Reduction Act. 
* * * * * 

40 CFR citation OMB control 
No. 

* * * * *

EPA Administered Permit Programs: The 
National Pollutant Discharge Elimination 
System 

* * * * *

122.21(i) .................................... 2040–0250 

* * * * *

122.23 (d), (e), (h) .................... 2040–0250 

* * * * *

PART 122—EPA ADMINISTERED 
PERMIT PROGRAMS: THE NATIONAL 
POLLUTANT DISCHARGE 
ELIMINATION SYSTEM 

■ 3. The authority citation for part 122 
continues to read as follows: 

Authority: The Clean Water Act, 33 U.S.C. 
1251 et seq. 
■ 4. Section 122.21 is amended by 
revising the last sentence in paragraph 
(a)(1), and revising paragraph (i)(1)(x), to 
read as follows: 

§ 122.21 Application for a permit 
(applicable to State programs, see § 123.25). 

(a) * * * 
(1) * * * The requirements for 

concentrated animal feeding operations 
are described in § 122.23(d). 
* * * * * 

(i) * * * 
(1) * * * 

(x) A nutrient management plan that 
at a minimum satisfies the requirements 
specified in § 122.42(e), including, for 
all CAFOs subject to 40 CFR part 412, 
subpart C or subpart D, the requirements 
of 40 CFR 412.4(c), as applicable. 
* * * * * 
■ 5. Section 122.23 is amended as 
follows: 
■ a. By revising paragraph (a). 
■ b. By revising paragraphs (d)(1) and 
(d)(2). 
■ c. By adding paragraphs (e)(1) and 
(e)(2). 
■ d. By revising paragraph (f). 
■ e. By revising paragraph (g). 
■ f. By revising paragraph (h). 
■ g. By adding paragraph (i). 
■ h. By adding paragraph (j). 

§ 122.23 Concentrated animal feeding 
operations (applicable to State NPDES 
programs, see § 123.25). 

(a) Scope. Concentrated animal 
feeding operations (CAFOs), as defined 
in paragraph (b) of this section or 
designated in accordance with 
paragraph (c) of this section, are point 
sources, subject to NPDES permitting 
requirements as provided in this 
section. Once an animal feeding 
operation is defined as a CAFO for at 
least one type of animal, the NPDES 
requirements for CAFOs apply with 
respect to all animals in confinement at 
the operation and all manure, litter, and 
process wastewater generated by those 
animals or the production of those 
animals, regardless of the type of 
animal. 
* * * * * 

(d) * * * 
(1) Permit Requirement. The owner or 

operator of a CAFO must seek coverage 
under an NPDES permit if the CAFO 
discharges or proposes to discharge. A 
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CAFO proposes to discharge if it is 
designed, constructed, operated, or 
maintained such that a discharge will 
occur. Specifically, the CAFO owner or 
operator must either apply for an 
individual NPDES permit or submit a 
notice of intent for coverage under an 
NPDES general permit. If the Director 
has not made a general permit available 
to the CAFO, the CAFO owner or 
operator must submit an application for 
an individual permit to the Director. 

(2) Information to submit with permit 
application or notice of intent. An 
application for an individual permit 
must include the information specified 
in § 122.21. A notice of intent for a 
general permit must include the 
information specified in §§ 122.21 and 
122.28. 
* * * * * 

(e) * * * 
(1) For unpermitted Large CAFOs, a 

precipitation-related discharge of 
manure, litter, or process wastewater 
from land areas under the control of a 
CAFO shall be considered an 
agricultural stormwater discharge only 
where the manure, litter, or process 
wastewater has been land applied in 
accordance with site-specific nutrient 
management practices that ensure 
appropriate agricultural utilization of 
the nutrients in the manure, litter, or 
process wastewater, as specified in 
§ 122.42(e)(1)(vi) through (ix). 

(2) Unpermitted Large CAFOs must 
maintain documentation specified in 
§ 122.42(e)(1)(ix) either on site or at a 
nearby office, or otherwise make such 
documentation readily available to the 
Director or Regional Administrator upon 
request. 

(f) When must the owner or operator 
of a CAFO seek coverage under an 
NPDES permit? Any CAFO that is 
required to seek permit coverage under 
paragraph (d)(1) of this section must 
seek coverage when the CAFO proposes 
to discharge, unless a later deadline is 
specified below. 

(1) Operations defined as CAFOs prior 
to April 14, 2003. For operations 
defined as CAFOs under regulations 
that were in effect prior to April 14, 
2003, the owner or operator must have 
or seek to obtain coverage under an 
NPDES permit as of April 14, 2003, and 
comply with all applicable NPDES 
requirements, including the duty to 
maintain permit coverage in accordance 
with paragraph (g) of this section. 

(2) Operations defined as CAFOs as of 
April 14, 2003, that were not defined as 
CAFOs prior to that date. For all 
operations defined as CAFOs as of April 
14, 2003, that were not defined as 
CAFOs prior to that date, the owner or 

operator of the CAFO must seek to 
obtain coverage under an NPDES permit 
by February 27, 2009. 

(3) Operations that become defined as 
CAFOs after April 14, 2003, but which 
are not new sources. For a newly 
constructed CAFO and for an AFO that 
makes changes to its operations that 
result in its becoming defined as a 
CAFO for the first time after April 14, 
2003, but is not a new source, the owner 
or operator must seek to obtain coverage 
under an NPDES permit, as follows: 

(i) For newly constructed operations 
not subject to effluent limitations 
guidelines, 180 days prior to the time 
CAFO commences operation; 

(ii) For other operations (e.g., 
resulting from an increase in the 
number of animals), as soon as possible, 
but no later than 90 days after becoming 
defined as a CAFO; or 

(iii) If an operational change that 
makes the operation a CAFO would not 
have made it a CAFO prior to April 14, 
2003, the operation has until February 
27, 2009, or 90 days after becoming 
defined as a CAFO, whichever is later. 

(4) New sources. The owner or 
operator of a new source must seek to 
obtain coverage under a permit at least 
180 days prior to the time that the 
CAFO commences operation. 

(5) Operations that are designated as 
CAFOs. For operations designated as a 
CAFO in accordance with paragraph (c) 
of this section, the owner or operator 
must seek to obtain coverage under a 
permit no later than 90 days after 
receiving notice of the designation. 

(g) Duty to Maintain Permit Coverage. 
No later than 180 days before the 
expiration of the permit, or as provided 
by the Director, any permitted CAFO 
must submit an application to renew its 
permit, in accordance with § 122.21(d), 
unless the CAFO will not discharge or 
propose to discharge upon expiration of 
the permit. 

(h) Procedures for CAFOs seeking 
coverage under a general permit. (1) 
CAFO owners or operators must submit 
a notice of intent when seeking 
authorization to discharge under a 
general permit in accordance with 
§ 122.28(b). The Director must review 
notices of intent submitted by CAFO 
owners or operators to ensure that the 
notice of intent includes the information 
required by § 122.21(i)(1), including a 
nutrient management plan that meets 
the requirements of § 122.42(e) and 
applicable effluent limitations and 
standards, including those specified in 
40 CFR part 412. When additional 
information is necessary to complete the 
notice of intent or clarify, modify, or 
supplement previously submitted 
material, the Director may request such 

information from the owner or operator. 
If the Director makes a preliminary 
determination that the notice of intent 
meets the requirements of 
§§ 122.21(i)(1) and 122.42(e), the 
Director must notify the public of the 
Director’s proposal to grant coverage 
under the permit to the CAFO and make 
available for public review and 
comment the notice of intent submitted 
by the CAFO, including the CAFO’s 
nutrient management plan, and the draft 
terms of the nutrient management plan 
to be incorporated into the permit. The 
process for submitting public comments 
and hearing requests, and the hearing 
process if a request for a hearing is 
granted, must follow the procedures 
applicable to draft permits set forth in 
40 CFR 124.11 through 124.13. The 
Director may establish, either by 
regulation or in the general permit, an 
appropriate period of time for the public 
to comment and request a hearing that 
differs from the time period specified in 
40 CFR 124.10. The Director must 
respond to significant comments 
received during the comment period, as 
provided in 40 CFR 124.17, and, if 
necessary, require the CAFO owner or 
operator to revise the nutrient 
management plan in order to be granted 
permit coverage. When the Director 
authorizes coverage for the CAFO owner 
or operator under the general permit, 
the terms of the nutrient management 
plan shall become incorporated as terms 
and conditions of the permit for the 
CAFO. The Director shall notify the 
CAFO owner or operator and inform the 
public that coverage has been 
authorized and of the terms of the 
nutrient management plan incorporated 
as terms and conditions of the permit 
applicable to the CAFO. 

(2) For EPA-issued permits only. The 
Regional Administrator shall notify each 
person who has submitted written 
comments on the proposal to grant 
coverage and the draft terms of the 
nutrient management plan or requested 
notice of the final permit decision. Such 
notification shall include notice that 
coverage has been authorized and of the 
terms of the nutrient management plan 
incorporated as terms and conditions of 
the permit applicable to the CAFO. 

(3) Nothing in this paragraph (h) shall 
affect the authority of the Director to 
require an individual permit under 
§ 122.28(b)(3). 

(i) No Discharge Certification Option. 
(1) The owner or operator of a CAFO 
that meets the eligibility criteria in 
paragraph (i)(2) of this section may 
certify to the Director that the CAFO 
does not discharge or propose to 
discharge. A CAFO owner or operator 
who certifies that the CAFO does not 
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discharge or propose to discharge is not 
required to seek coverage under an 
NPDES permit pursuant to paragraph 
(d)(1) of this section, provided that the 
CAFO is designed, constructed, 
operated, and maintained in accordance 
with the requirements of paragraphs 
(i)(2) and (3) of this section, and subject 
to the limitations in paragraph (i)(4) of 
this section. 

(2) Eligibility Criteria. In order to 
certify that a CAFO does not discharge 
or propose to discharge, the owner or 
operator of a CAFO must document, 
based on an objective assessment of the 
conditions at the CAFO, that the CAFO 
is designed, constructed, operated, and 
maintained in a manner such that the 
CAFO will not discharge, as follows: 

(i) The CAFO’s production area is 
designed, constructed, operated, and 
maintained so as not to discharge. The 
CAFO must maintain documentation 
that demonstrates that: 

(A) Any open manure storage 
structures are designed, constructed, 
operated, and maintained to achieve no 
discharge based on a technical 
evaluation in accordance with the 
elements of the technical evaluation set 
forth in 40 CFR 412.46(a)(1)(i) through 
(viii); 

(B) Any part of the CAFO’s 
production area that is not addressed by 
paragraph (i)(2)(i)(A) of this section is 
designed, constructed, operated, and 
maintained such that there will be no 
discharge of manure, litter, or process 
wastewater; and 

(C) The CAFO implements the 
additional measures set forth in 40 CFR 
412.37(a) and (b); 

(ii) The CAFO has developed and is 
implementing an up-to-date nutrient 
management plan to ensure no 
discharge from the CAFO, including 
from all land application areas under 
the control of the CAFO, that addresses, 
at a minimum, the following: 

(A) The elements of § 122.42(e)(1)(i) 
through (ix) and 40 CFR 412.37(c); and 

(B) All site-specific operation and 
maintenance practices necessary to 
ensure no discharge, including any 
practices or conditions established by a 
technical evaluation pursuant to 
paragraph (i)(2)(i)(A) of this section; and 

(iii) The CAFO must maintain 
documentation required by this 
paragraph either on site or at a nearby 
office, or otherwise make such 
documentation readily available to the 
Director or Regional Administrator upon 
request. 

(3) Submission to the Director. In 
order to certify that a CAFO does not 
discharge or propose to discharge, the 
CAFO owner or operator must complete 
and submit to the Director, by certified 

mail or equivalent method of 
documentation, a certification that 
includes, at a minimum, the following 
information: 

(i) The legal name, address and phone 
number of the CAFO owner or operator 
(see § 122.21(b)); 

(ii) The CAFO name and address, the 
county name and the latitude and 
longitude where the CAFO is located; 

(iii) A statement that describes the 
basis for the CAFO’s certification that it 
satisfies the eligibility requirements 
identified in paragraph (i)(2) of this 
section; and 

(iv) The following certification 
statement: ‘‘I certify under penalty of 
law that I am the owner or operator of 
a concentrated animal feeding operation 
(CAFO), identified as [Name of CAFO], 
and that said CAFO meets the 
requirements of 40 CFR 122.23(i). I have 
read and understand the eligibility 
requirements of 40 CFR 122.23(i)(2) for 
certifying that a CAFO does not 
discharge or propose to discharge and 
further certify that this CAFO satisfies 
the eligibility requirements. As part of 
this certification, I am including the 
information required by 40 CFR 
122.23(i)(3). I also understand the 
conditions set forth in 40 CFR 
122.23(i)(4), (5) and (6) regarding loss 
and withdrawal of certification. I certify 
under penalty of law that this document 
and all other documents required for 
this certification were prepared under 
my direction or supervision and that 
qualified personnel properly gathered 
and evaluated the information 
submitted. Based upon my inquiry of 
the person or persons directly involved 
in gathering and evaluating the 
information, the information submitted 
is to the best of my knowledge and 
belief true, accurate and complete. I am 
aware there are significant penalties for 
submitting false information, including 
the possibility of fine and imprisonment 
for knowing violations.’’; and 

(v) The certification must be signed in 
accordance with the signatory 
requirements of 40 CFR 122.22. 

(4) Term of Certification. A 
certification that meets the requirements 
of paragraphs (i)(2) and (i)(3) of this 
section shall become effective on the 
date it is submitted, unless the Director 
establishes an effective date of up to 30 
days after the date of submission. 
Certification will remain in effect for 
five years or until the certification is no 
longer valid or is withdrawn, whichever 
occurs first. A certification is no longer 
valid when a discharge has occurred or 
when the CAFO ceases to meet the 
eligibility criteria in paragraph (i)(2) of 
this section. 

(5) Withdrawal of Certification. (i) At 
any time, a CAFO may withdraw its 
certification by notifying the Director by 
certified mail or equivalent method of 
documentation. A certification is 
withdrawn on the date the notification 
is submitted to the Director. The CAFO 
does not need to specify any reason for 
the withdrawal in its notification to the 
Director. 

(ii) If a certification becomes invalid 
in accordance with paragraph (i)(4) of 
this section, the CAFO must withdraw 
its certification within three days of the 
date on which the CAFO becomes aware 
that the certification is invalid. Once a 
CAFO’s certification is no longer valid, 
the CAFO is subject to the requirement 
in paragraph (d)(1) of this section to 
seek permit coverage if it discharges or 
proposes to discharge. 

(6) Recertification. A previously 
certified CAFO that does not discharge 
or propose to discharge may recertify in 
accordance with paragraph (i) of this 
section, except that where the CAFO has 
discharged, the CAFO may only 
recertify if the following additional 
conditions are met: 

(i) The CAFO had a valid certification 
at the time of the discharge; 

(ii) The owner or operator satisfies the 
eligibility criteria of paragraph (i)(2) of 
this section, including any necessary 
modifications to the CAFO’s design, 
construction, operation, and/or 
maintenance to permanently address the 
cause of the discharge and ensure that 
no discharge from this cause occurs in 
the future; 

(iii) The CAFO has not previously 
recertified after a discharge from the 
same cause; 

(iv) The owner or operator submits to 
the Director for review the following 
documentation: a description of the 
discharge, including the date, time, 
cause, duration, and approximate 
volume of the discharge, and a detailed 
explanation of the steps taken by the 
CAFO to permanently address the cause 
of the discharge in addition to 
submitting a certification in accordance 
with paragraph (i)(3) of this section; and 

(v) Notwithstanding paragraph (i)(4) 
of this section, a recertification that 
meets the requirements of paragraphs 
(i)(6)(iii) and (i)(6)(iv) of this section 
shall only become effective 30 days 
from the date of submission of the 
recertification documentation. 

(j) Effect of certification. (1) An 
unpermitted CAFO certified in 
accordance with paragraph (i) of this 
section is presumed not to propose to 
discharge. If such a CAFO does 
discharge, it is not in violation of the 
requirement that CAFOs that propose to 
discharge seek permit coverage pursuant 
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to paragraphs (d)(1) and (f) of this 
section, with respect to that discharge. 
In all instances, the discharge of a 
pollutant without a permit is a violation 
of the Clean Water Act section 301(a) 
prohibition against unauthorized 
discharges from point sources. 

(2) In any enforcement proceeding for 
failure to seek permit coverage under 
paragraphs (d)(1) or (f) of this section 
that is related to a discharge from an 
unpermitted CAFO, the burden is on the 
CAFO to establish that it did not 
propose to discharge prior to the 
discharge when the CAFO either did not 
submit certification documentation as 
provided in paragraph (i)(3) or (i)(6)(iv) 
of this section within at least five years 
prior to the discharge, or withdrew its 
certification in accordance with 
paragraph (i)(5) of this section. Design, 
construction, operation, and 
maintenance in accordance with the 
criteria of paragraph (i)(2) of this section 
satisfies this burden. 
■ 6. Section 122.28 is amended by 
adding a new paragraph (b)(2)(vii), to 
read as follows: 

§ 122.28 General permits (applicable to 
State NPDES programs, see § 123.25). 
* * * * * 

(b) * * * 
(2) * * * 
(vii) A CAFO owner or operator may 

be authorized to discharge under a 
general permit only in accordance with 
the process described in § 122.23(h). 
* * * * * 
■ 7. Section 122.42 is amended as 
follows: 
■ a. By revising paragraph (e) 
introductory text and paragraph (e)(1) 
introductory text. 
■ b. By removing the period at the end 
of paragraph (e)(4)(vii) and adding in its 
place ‘‘; and’’. 
■ c. By adding paragraph (e)(4)(viii). 
■ d. By adding paragraphs (e)(5) and 
(e)(6). 

§ 122.42 Additional conditions applicable 
to specified categories of NPDES permits 
(applicable to State NPDES programs, see 
§ 123.25). 
* * * * * 

(e) Concentrated animal feeding 
operations (CAFOs). Any permit issued 
to a CAFO must include the 
requirements in paragraphs (e)(1) 
through (e)(6) of this section. 

(1) Requirement to implement a 
nutrient management plan. Any permit 
issued to a CAFO must include a 
requirement to implement a nutrient 
management plan that, at a minimum, 
contains best management practices 
necessary to meet the requirements of 
this paragraph and applicable effluent 

limitations and standards, including 
those specified in 40 CFR part 412. The 
nutrient management plan must, to the 
extent applicable: 
* * * * * 

(4) * * * 
(viii) The actual crop(s) planted and 

actual yield(s) for each field, the actual 
nitrogen and phosphorus content of the 
manure, litter, and process wastewater, 
the results of calculations conducted in 
accordance with paragraphs (e)(5)(i)(B) 
and (e)(5)(ii)(D) of this section, and the 
amount of manure, litter, and process 
wastewater applied to each field during 
the previous 12 months; and, for any 
CAFO that implements a nutrient 
management plan that addresses rates of 
application in accordance with 
paragraph (e)(5)(ii) of this section, the 
results of any soil testing for nitrogen 
and phosphorus taken during the 
preceding 12 months, the data used in 
calculations conducted in accordance 
with paragraph (e)(5)(ii)(D) of this 
section, and the amount of any 
supplemental fertilizer applied during 
the previous 12 months. 

(5) Terms of the nutrient management 
plan. Any permit issued to a CAFO 
must require compliance with the terms 
of the CAFO’s site-specific nutrient 
management plan. The terms of the 
nutrient management plan are the 
information, protocols, best 
management practices, and other 
conditions in the nutrient management 
plan determined by the Director to be 
necessary to meet the requirements of 
paragraph (e)(1) of this section. The 
terms of the nutrient management plan, 
with respect to protocols for land 
application of manure, litter, or process 
wastewater required by paragraph 
(e)(1)(viii) of this section and, as 
applicable, 40 CFR 412.4(c), must 
include the fields available for land 
application; field-specific rates of 
application properly developed, as 
specified in paragraphs (e)(5)(i) through 
(ii) of this section, to ensure appropriate 
agricultural utilization of the nutrients 
in the manure, litter, or process 
wastewater; and any timing limitations 
identified in the nutrient management 
plan concerning land application on the 
fields available for land application. The 
terms must address rates of application 
using one of the following two 
approaches, unless the Director 
specifies that only one of these 
approaches may be used: 

(i) Linear approach. An approach that 
expresses rates of application as pounds 
of nitrogen and phosphorus, according 
to the following specifications: 

(A) The terms include maximum 
application rates from manure, litter, 

and process wastewater for each year of 
permit coverage, for each crop identified 
in the nutrient management plan, in 
chemical forms determined to be 
acceptable to the Director, in pounds 
per acre, per year, for each field to be 
used for land application, and certain 
factors necessary to determine such 
rates. At a minimum, the factors that are 
terms must include: The outcome of the 
field-specific assessment of the potential 
for nitrogen and phosphorus transport 
from each field; the crops to be planted 
in each field or any other uses of a field 
such as pasture or fallow fields; the 
realistic yield goal for each crop or use 
identified for each field; the nitrogen 
and phosphorus recommendations from 
sources specified by the Director for 
each crop or use identified for each 
field; credits for all nitrogen in the field 
that will be plant available; 
consideration of multi-year phosphorus 
application; and accounting for all other 
additions of plant available nitrogen and 
phosphorus to the field. In addition, the 
terms include the form and source of 
manure, litter, and process wastewater 
to be land-applied; the timing and 
method of land application; and the 
methodology by which the nutrient 
management plan accounts for the 
amount of nitrogen and phosphorus in 
the manure, litter, and process 
wastewater to be applied. 

(B) Large CAFOs that use this 
approach must calculate the maximum 
amount of manure, litter, and process 
wastewater to be land applied at least 
once each year using the results of the 
most recent representative manure, 
litter, and process wastewater tests for 
nitrogen and phosphorus taken within 
12 months of the date of land 
application; or 

(ii) Narrative rate approach. An 
approach that expresses rates of 
application as a narrative rate of 
application that results in the amount, 
in tons or gallons, of manure, litter, and 
process wastewater to be land applied, 
according to the following 
specifications: 

(A) The terms include maximum 
amounts of nitrogen and phosphorus 
derived from all sources of nutrients, for 
each crop identified in the nutrient 
management plan, in chemical forms 
determined to be acceptable to the 
Director, in pounds per acre, for each 
field, and certain factors necessary to 
determine such amounts. At a 
minimum, the factors that are terms 
must include: the outcome of the field- 
specific assessment of the potential for 
nitrogen and phosphorus transport from 
each field; the crops to be planted in 
each field or any other uses such as 
pasture or fallow fields (including 
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alternative crops identified in 
accordance with paragraph (e)(5)(ii)(B) 
of this section); the realistic yield goal 
for each crop or use identified for each 
field; and the nitrogen and phosphorus 
recommendations from sources 
specified by the Director for each crop 
or use identified for each field. In 
addition, the terms include the 
methodology by which the nutrient 
management plan accounts for the 
following factors when calculating the 
amounts of manure, litter, and process 
wastewater to be land applied: Results 
of soil tests conducted in accordance 
with protocols identified in the nutrient 
management plan, as required by 
paragraph (e)(1)(vii) of this section; 
credits for all nitrogen in the field that 
will be plant available; the amount of 
nitrogen and phosphorus in the manure, 
litter, and process wastewater to be 
applied; consideration of multi-year 
phosphorus application; accounting for 
all other additions of plant available 
nitrogen and phosphorus to the field; 
the form and source of manure, litter, 
and process wastewater; the timing and 
method of land application; and 
volatilization of nitrogen and 
mineralization of organic nitrogen. 

(B) The terms of the nutrient 
management plan include alternative 
crops identified in the CAFO’s nutrient 
management plan that are not in the 
planned crop rotation. Where a CAFO 
includes alternative crops in its nutrient 
management plan, the crops must be 
listed by field, in addition to the crops 
identified in the planned crop rotation 
for that field, and the nutrient 
management plan must include realistic 
crop yield goals and the nitrogen and 
phosphorus recommendations from 
sources specified by the Director for 
each crop. Maximum amounts of 
nitrogen and phosphorus from all 
sources of nutrients and the amounts of 
manure, litter, and process wastewater 
to be applied must be determined in 
accordance with the methodology 
described in paragraph (e)(5)(ii)(A) of 
this section. 

(C) For CAFOs using this approach, 
the following projections must be 
included in the nutrient management 
plan submitted to the Director, but are 
not terms of the nutrient management 
plan: The CAFO’s planned crop 
rotations for each field for the period of 
permit coverage; the projected amount 
of manure, litter, or process wastewater 
to be applied; projected credits for all 
nitrogen in the field that will be plant 
available; consideration of multi-year 
phosphorus application; accounting for 
all other additions of plant available 
nitrogen and phosphorus to the field; 
and the predicted form, source, and 

method of application of manure, litter, 
and process wastewater for each crop. 
Timing of application for each field, 
insofar as it concerns the calculation of 
rates of application, is not a term of the 
nutrient management plan. 

(D) CAFOs that use this approach 
must calculate maximum amounts of 
manure, litter, and process wastewater 
to be land applied at least once each 
year using the methodology required in 
paragraph (e)(5)(ii)(A) of this section 
before land applying manure, litter, and 
process wastewater and must rely on the 
following data: 

(1) A field-specific determination of 
soil levels of nitrogen and phosphorus, 
including, for nitrogen, a concurrent 
determination of nitrogen that will be 
plant available consistent with the 
methodology required by paragraph 
(e)(5)(ii)(A) of this section, and for 
phosphorus, the results of the most 
recent soil test conducted in accordance 
with soil testing requirements approved 
by the Director; and 

(2) The results of most recent 
representative manure, litter, and 
process wastewater tests for nitrogen 
and phosphorus taken within 12 months 
of the date of land application, in order 
to determine the amount of nitrogen and 
phosphorus in the manure, litter, and 
process wastewater to be applied. 

(6) Changes to a nutrient management 
plan. Any permit issued to a CAFO 
must require the following procedures 
to apply when a CAFO owner or 
operator makes changes to the CAFO’s 
nutrient management plan previously 
submitted to the Director: 

(i) The CAFO owner or operator must 
provide the Director with the most 
current version of the CAFO’s nutrient 
management plan and identify changes 
from the previous version, except that 
the results of calculations made in 
accordance with the requirements of 
paragraphs (e)(5)(i)(B) and (e)(5)(ii)(D) of 
this section are not subject to the 
requirements of paragraph (e)(6) of this 
section. 

(ii) The Director must review the 
revised nutrient management plan to 
ensure that it meets the requirements of 
this section and applicable effluent 
limitations and standards, including 
those specified in 40 CFR part 412, and 
must determine whether the changes to 
the nutrient management plan 
necessitate revision to the terms of the 
nutrient management plan incorporated 
into the permit issued to the CAFO. If 
revision to the terms of the nutrient 
management plan is not necessary, the 
Director must notify the CAFO owner or 
operator and upon such notification the 
CAFO may implement the revised 
nutrient management plan. If revision to 

the terms of the nutrient management 
plan is necessary, the Director must 
determine whether such changes are 
substantial changes as described in 
paragraph (e)(6)(iii) of this section. 

(A) If the Director determines that the 
changes to the terms of the nutrient 
management plan are not substantial, 
the Director must make the revised 
nutrient management plan publicly 
available and include it in the permit 
record, revise the terms of the nutrient 
management plan incorporated into the 
permit, and notify the owner or operator 
and inform the public of any changes to 
the terms of the nutrient management 
plan that are incorporated into the 
permit. 

(B) If the Director determines that the 
changes to the terms of the nutrient 
management plan are substantial, the 
Director must notify the public and 
make the proposed changes and the 
information submitted by the CAFO 
owner or operator available for public 
review and comment. The process for 
public comments, hearing requests, and 
the hearing process if a hearing is held 
must follow the procedures applicable 
to draft permits set forth in 40 CFR 
124.11 through 124.13. The Director 
may establish, either by regulation or in 
the CAFO’s permit, an appropriate 
period of time for the public to 
comment and request a hearing on the 
proposed changes that differs from the 
time period specified in 40 CFR 124.10. 
The Director must respond to all 
significant comments received during 
the comment period as provided in 40 
CFR 124.17, and require the CAFO 
owner or operator to further revise the 
nutrient management plan if necessary, 
in order to approve the revision to the 
terms of the nutrient management plan 
incorporated into the CAFO’s permit. 
Once the Director incorporates the 
revised terms of the nutrient 
management plan into the permit, the 
Director must notify the owner or 
operator and inform the public of the 
final decision concerning revisions to 
the terms and conditions of the permit. 

(iii) Substantial changes to the terms 
of a nutrient management plan 
incorporated as terms and conditions of 
a permit include, but are not limited to: 

(A) Addition of new land application 
areas not previously included in the 
CAFO’s nutrient management plan. 
Except that if the land application area 
that is being added to the nutrient 
management plan is covered by terms of 
a nutrient management plan 
incorporated into an existing NPDES 
permit in accordance with the 
requirements of paragraph (e)(5) of this 
section, and the CAFO owner or 
operator applies manure, litter, or 
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process wastewater on the newly added 
land application area in accordance 
with the existing field-specific permit 
terms applicable to the newly added 
land application area, such addition of 
new land would be a change to the new 
CAFO owner or operator’s nutrient 
management plan but not a substantial 
change for purposes of this section; 

(B) Any changes to the field-specific 
maximum annual rates for land 
application, as set forth in paragraphs 
(e)(5)(i) of this section, and to the 
maximum amounts of nitrogen and 
phosphorus derived from all sources for 
each crop, as set forth in paragraph 
(e)(5)(ii) of this section; 

(C) Addition of any crop or other uses 
not included in the terms of the CAFO’s 
nutrient management plan and 
corresponding field-specific rates of 
application expressed in accordance 
with paragraph (e)(5) of this section; and 

(D) Changes to site-specific 
components of the CAFO’s nutrient 
management plan, where such changes 
are likely to increase the risk of nitrogen 
and phosphorus transport to waters of 
the U.S. 

(iv) For EPA-issued permits only. 
Upon incorporation of the revised terms 
of the nutrient management plan into 
the permit, 40 CFR 124.19 specifies 
procedures for appeal of the permit 
decision. In addition to the procedures 
specified at 40 CFR 124.19, a person 
must have submitted comments or 
participated in the public hearing in 
order to appeal the permit decision. 
■ 8. Section 122.62 is amended by 
adding paragraph (a)(17) to read as 
follows: 

§ 122.62 Modification or revocation and 
reissuance of permits (applicable to State 
programs, see § 123.25) 
* * * * * 

(a) * * * 
(17) Nutrient Management Plans. The 

incorporation of the terms of a CAFO’s 
nutrient management plan into the 
terms and conditions of a general permit 
when a CAFO obtains coverage under a 
general permit in accordance with 
§§ 122.23(h) and 122.28 is not a cause 
for modification pursuant to the 
requirements of this section. 
* * * * * 
■ 9. Section 122.63 is amended by 
adding paragraph (h) to read as follows: 

§ 122.63 Minor modification of permits. 
* * * * * 

(h) Incorporate changes to the terms of 
a CAFO’s nutrient management plan 
that have been revised in accordance 
with the requirements of § 122.42(e)(6). 

PART 412—CONCENTRATED ANIMAL 
FEEDING OPERATIONS (CAFO) POINT 
SOURCE CATEGORY 

■ 10. The authority citation for part 412 
continues to read as follows: 

Authority: 33 U.S.C. 1311, 1314, 1316, 
1317, 1318, 1342, and 1361. 
■ 11. Section 412.37 is amended by 
revising paragraph (a)(2) to read as 
follows: 

§ 412.37 Additional measures. 
(a) * * * 
(2) Depth marker. All open surface 

liquid impoundments must have a 
depth marker which clearly indicates 
the minimum capacity necessary to 
contain the runoff and direct 
precipitation of the 25-year, 24-hour 
rainfall event. In the case of new sources 
subject to effluent limitations 
established pursuant to § 412.46(a)(1) of 
this part, all open surface manure 
storage structures associated with such 
sources must include a depth marker 
which clearly indicates the minimum 
capacity necessary to contain the 
maximum runoff and direct 
precipitation associated with the design 
storm used in sizing the impoundment 
for no discharge. 
■ 12. Section 412.46 is amended by 
revising paragraphs (a)(1), (d), and (e) to 
read as follows: 

§ 412.46 New source performance 
standards (NSPS). 
* * * * * 

(a) * * * 
(1) Any CAFO subject to this subpart 

may request that the Director establish 
NPDES permit best management 
practice effluent limitations designed to 
ensure no discharge of manure, litter, or 
process wastewater based upon a site- 
specific evaluation of the CAFO’s open 
surface manure storage structure. The 
NPDES permit best management 
practice effluent limitations must 
address the CAFO’s entire production 
area. In the case of any CAFO using an 
open surface manure storage structure 
for which the Director establishes such 
effluent limitations, ‘‘no discharge of 
manure, litter, or process wastewater 
pollutants,’’ as used in this section, 
means that the storage structure is 
designed, operated, and maintained in 
accordance with best management 
practices established by the Director on 
a site-specific basis after a technical 
evaluation of the storage structure. The 
technical evaluation must address the 
following elements: 

(i) Information to be used in the 
design of the open manure storage 
structure including, but not limited to, 
the following: minimum storage periods 

for rainy seasons, additional minimum 
capacity for chronic rainfalls, applicable 
technical standards that prohibit or 
otherwise limit land application to 
frozen, saturated, or snow-covered 
ground, planned emptying and 
dewatering schedules consistent with 
the CAFO’s Nutrient Management Plan, 
additional storage capacity for manure 
intended to be transferred to another 
recipient at a later time, and any other 
factors that would affect the sizing of 
the open manure storage structure. 

(ii) The design of the open manure 
storage structure as determined by the 
most recent version of the National 
Resource Conservation Service’s Animal 
Waste Management (AWM) software. 
CAFOs may use equivalent design 
software or procedures as approved by 
the Director. 

(iii) All inputs used in the open 
manure storage structure design 
including actual climate data for the 
previous 30 years consisting of 
historical average monthly precipitation 
and evaporation values, the number and 
types of animals, anticipated animal 
sizes or weights, any added water and 
bedding, any other process wastewater, 
and the size and condition of outside 
areas exposed to rainfall and 
contributing runoff to the open manure 
storage structure. 

(iv) The planned minimum period of 
storage in months including, but not 
limited to, the factors for designing an 
open manure storage structure listed in 
paragraph (a)(1)(i) of this section. 
Alternatively the CAFO may determine 
the minimum period of storage by 
specifying times the storage pond will 
be emptied consistent with the CAFO’s 
Nutrient Management Plan. 

(v) Site-specific predicted design 
specifications including dimensions of 
the storage facility, daily manure and 
wastewater additions, the size and 
characteristics of the land application 
areas, and the total calculated storage 
period in months. 

(vi) An evaluation of the adequacy of 
the designed manure storage structure 
using the most recent version of the Soil 
Plant Air Water (SPAW) Hydrology 
Tool. The evaluation must include all 
inputs to SPAW including but not 
limited to daily precipitation, 
temperature, and evaporation data for 
the previous 100 years, user-specified 
soil profiles representative of the 
CAFO’s land application areas, planned 
crop rotations consistent with the 
CAFO’s Nutrient Management Plan, and 
the final modeled result of no overflows 
from the designed open manure storage 
structure. For those CAFOs where 100 
years of local weather data for the 
CAFO’s location is not available, CAFOs 
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may use a simulation with a confidence 
interval analysis conducted over a 
period of 100 years. The Director may 
approve equivalent evaluation and 
simulation procedures. 

(vii) The Director may waive the 
requirement of (a)(1)(vi) for a site- 
specific evaluation of the designed 
manure storage structure and instead 
authorize a CAFO to use a technical 
evaluation developed for a class of 
specific facilities within a specified 
geographical area. 

(viii) Waste management and storage 
facilities designed, constructed, 
operated, and maintained consistent 
with the analysis conducted in 
paragraphs (a)(1)(i) through (a)(1)(vii) of 

this section and operated in accordance 
with the additional measures and 
records required by § 412.47(a) and (b), 
will fulfill the requirements of this 
section. 

(ix) The Director has the discretion to 
request additional information to 
support a request for effluent limitations 
based on a site-specific open surface 
manure storage structure. 
* * * * * 

(d) Any source subject to this subpart 
that commenced discharging after April 
14, 1993, and prior to April 14, 2003, 
which was a new source subject to the 
standards specified in § 412.15, revised 
as of July 1, 2002, must continue to 

achieve those standards for the 
applicable time period specified in 40 
CFR 122.29(d)(1). Thereafter, the source 
must achieve the standards specified in 
§ 412.43(a) and (b). 

(e) Any source subject to this subpart 
that commenced discharging after April 
14, 2003, and prior to January 20, 2009, 
which was a new source subject to the 
standards specified in § 412.46(a) 
through (d) in the July 1, 2008, edition 
of 40 CFR part 439, must continue to 
achieve those standards for the 
applicable time period specified in 40 
CFR 122.29(d)(1). 
[FR Doc. E8–26620 Filed 11–19–08; 8:45 am] 
BILLING CODE 6560–50–P 
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5. Nutrient Management Planning

An NMP helps a CAFO owner or operator to ensure that crop needs are met while minimizing 
impacts on water quality. Most commonly, NMPs are used to develop appropriate rates for 
the application of manure and fertilizer. However, they can also include an array of other 
management and conservation practices to optimize the productivity of the operation while 
conserving nutrients and protecting the environment. Those include practices such as 
appropriate manure and fertilizer storage and handling methods, managing the diet of the 
animals, or irrigation practices. The CAFO regulations specify nine minimum requirements 
that must be included in an NMP, to the extent that they are applicable, for any CAFO seeking 
permit coverage. 40 CFR § 122.42(e)(1). The permit writer must incorporate conditions that 
address those NMP requirements into the permit as enforceable permit terms. The permit terms 
must include the information, protocols, BMPs and other conditions identified in a CAFO’s 
NMP that are necessary to meet the nine minimum requirements. 40 CFR § 122.42(e)(5). For 
permitted Large CAFOs, the permit terms must also include the requirements of the ELG. 
40 CFR §§ 122.42(e)(5), 412.4.

This chapter discusses each of the required nine minimum requirements that CAFOs 
must address in an NMP and how to develop enforceable permit terms for each minimum 
requirements (with the exception of land application protocols, which is addressed in 
Chapter 6). In addition, this chapter discusses the ELG requirements applicable to permitted 
Large CAFOs. Where applicable, the chapter also includes technical information to provide 
the permit writer with background information and understanding that will help support 
development of site-specific terms for certain minimum NMP requirements.

5Chapter
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5.1. EPA’s Nine Minimum Requirements for Nutrient 
Management

Any permit issued to a CAFO of any size must include a requirement to implement an NMP that 
contains, at a minimum, BMPs that meet the requirements specified in 40 CFR part 122.42(e)(1). 
Those consist of the following:

1. Ensuring adequate storage of manure, including procedures to ensure proper O&M of 
the storage facility.

2. Managing mortalities to ensure that they are not disposed of in a liquid manure, 
stormwater, or process wastewater storage or treatment system that is not specifically 
designed to treat animal mortalities.

3. Ensuring that clean water is diverted, as appropriate, from the production area.

4. Preventing direct contact of confined animals with waters of the U.S.

5. Ensuring that chemicals and other contaminants handled on-site are not disposed of 
in any manure, litter, process wastewater, or stormwater storage or treatment system 
unless specifically designed to treat such chemicals and other contaminants.

6. Identifying appropriate site-specific conservation practices to be implemented, 
including as appropriate buffers or equivalent practices, that control runoff of pollutants 
to waters of the U.S.

7. Identifying protocols for appropriate testing of manure, litter, process wastewater, 
and soil.

8. Establishing protocols to land apply 
manure, litter, or process wastewater in 
accordance with site-specific nutrient 
management practices that ensure 
appropriate agricultural utilization of 
the nutrients in the manure, litter or 
process wastewater.

9. Identifying specific records that 
will be maintained to document the 
implementation and management of the 
minimum elements described above.

The ways in which permitted CAFOs must 
address those requirements in their NMPs 
differ and are discussed in more detail in the 
sections below.

NRCS and landowner on dairy farm discuss NMP 
requirements. (Photo courtesy of USDA/NRCS)
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5.1.1. Permitted Large CAFOs
Permitted Large CAFOs must implement 
NMPs as a condition of their permits. 
40 CFR § 122.42(e)(1). At a minimum, the 
NMPs must address the requirements 
of 40 CFR part 122.42(e)(1). Additionally, 
permitted Large CAFOs are subject to the ELG 
defined at 40 CFR part 412. The ELG require 
specific standards for implementing land 
application rates, manure and soil sampling, 
and conservation practices, among other 
requirements. For an introduction of the ELG 
requirements, see Chapter 4.1.1. The ELG 
requirements relevant to land application are 
discussed in detail in the appropriate sections 
below.

5.1.2. Permitted Small and Medium CAFOs
Like all permitted CAFOs, Small and Medium CAFOs must develop and implement NMPs that 
address the requirements of 40 CFR part 122.42(e)(1). However, Small and Medium CAFOs are 
not subject to the ELG of 40 CFR part 412. Effluent limitations that build on part 122.42(e)(1) for 
Medium and Small CAFOs are based on the BPJ of the permit writer. Permit writers might find 
that it is appropriate to include BPJ effluent limitations that are the same as or similar to the 
effluent limitations established in the ELG for Large CAFOs. (See Chapter 4.1.4.)

5.1.3. Unpermitted Large CAFOs
Unpermitted Large CAFOs are not required to implement an NMP. However, for precipitation-
related discharges from the land application area to qualify as agricultural stormwater exempt 
from permit requirements, unpermitted CAFOs must develop and implement the nutrient 
management practices specified by 40 CFR part 122.42(e)(vi)–(ix) to ensure appropriate 
agricultural utilization of the nutrients in the manure being land applied. That means that the 
CAFO’s nutrient management planning must account for appropriate site-specific conservation 
practices, protocols for appropriate manure and soil testing, appropriate protocols for land 
application, and maintenance of records to document the implementation of those BMPs. EPA 
recommends that unpermitted Large CAFOs with precipitation-related land application area 
discharges develop and implement NMPs similar to permitted operations. By doing so, the 
operator can ensure that proper practices are implemented and documented to demonstrate 
that any discharge from the land application area is agricultural stormwater. For a more 
detailed discussion on the requirements for meeting the agricultural stormwater exemption, see 
Chapter 4.1.8.

A permitted Large CAFO in California that must implement 
an NMP as a condition of their permit. (Photo courtesy of 
USDA/NRCS)
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5.2. Developing Permit Terms
Section 4.1.7 includes a discussion of options for capturing the nine minimum requirements 
as broadly applicable permit terms, site-specific terms, or some combination of both in which 
a broadly applicable permit term can be supplemented with a site-specific term. To the extent 
that the NMP provides site-specific information about practices that are necessary to comply 
with one of the minimum requirements, that information can be included as all or part of each 
permit term. Ultimately though, it is up to the permitting authority to determine the extent to 
which site-specific information from the NMP is necessary or sufficient to adequately capture 
each of the nine minimum requirements as permit terms. The exception is the requirement 
to establish protocols for land application, which can be captured as a site-specific term only. 
40 CFR § 122.42(e)(5). Note that the public can comment on the sufficiency or applicability of the 
terms of the NMP.

There could be cases where no site-specific information is 
provided in the NMP for several of the NMP requirements. 
For example, diversion of clean water from the production 
area might not be applicable to some CAFO’s operation. 
Another example is where the permit simply prohibits 
direct contact of animals with waters of the U.S. Where 
site-specific information on a requirement is not necessary 
to include in an NMP, a broadly applicable term, rather 
than a site-specific term, will be sufficient. In other cases, a 
broadly applicable term may be used in the general permit 
and more specific information will be needed in the NMP 
submitted with the NOI to explain how the facility will 
meet the general permit conditions. The issue is discussed 
in greater detail under each of the NMP requirements 
where it is appropriate.

NMP requirements may be addressed through the use of 
one or more of USDA’s conservation practice standards 
where the standards meet applicable state requirements, 
as long as they are identified in the operation’s site-specific 
NMP and appropriate O&M activities are identified. A 
USDA conservation practice standard may be captured as a 
site-specific term, or when appropriate, it may be identified 
as a broadly applicable term. NRCS’s standards are 
identified in USDA’s Comprehensive Nutrient Management 
Plans and National Instruction (USDA-NRCS 2009). The 
practice standards are also included in each state NRCS 
Field Office Technical Guides. The sections below identify 

NRCS staff discuss conservation planning with a 
landowner next to a stream livestock exclusion 
fence in Van Buren County, Michigan.  
(Photo courtesy of USDA/NRCS)
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NRCS Conservation Practice Standards associated with the technical basis for each of the 
minimum NMP requirements. Appendix K, NRCS Conservation Practice Standards, provides a 
description of each of the practice standards included in this chapter.

The remainder of this chapter discusses the components of seven of the nine minimum 
requirements. The requirements for maintaining records and protocols for land application are 
discussed in detail, respectively, in Chapters 4.2 and 6.5. This chapter includes basic technical 
guidance as to how each requirement can be implemented. The guidance is further illustrated 
with examples of site-specific information that is likely to be found in an NMP. Permit writers 
should consider such examples to be a starting point for identifying the information in an NMP 
that constitute the permit terms necessary to capture the nine minimum requirements. For cases 
where the basis for the applicable permit term is a source other than a CAFO’s NMP, this chapter 
also provides sample permit language that could be used for writing a broadly applicable term.

5.3. Adequate Manure, Litter, and Wastewater Storage, 
Including Procedures to Ensure Proper Operation 
and Maintenance of the Storage Facility  
40 CFR Part 122.42(e)(i)

Permitted CAFOs must have an NMP that ensures adequate storage of manure, litter, and process 
wastewater. The term adequate storage means that, at a minimum, the NMP must demonstrate 
that the CAFO has sufficient storage capacity to ensure compliance with the effluent limitations 
of the permit. For many permitted CAFOs, that requirement means that the CAFO must have, at a 
minimum, sufficient storage capacity to ensure that the production area is designed constructed, 
operated, and maintained to contain all manure, litter, and process wastewater including the 
runoff and the direct precipitation from a 25-year, 24-hour rainfall event. 40 CFR §§ 412.13, 412.15, 
412.26, and 412.31(a). For a detailed discussion of the applicable requirements for each animal 
subpart, see Chapter 4.1.2. The terms of the permit must address all the conditions necessary to 
ensure that the CAFO meets the requirements for adequate storage.

All manure, litter, and process wastewater storage structures must be properly designed, 
constructed, operated, and maintained, regardless of where they are in relation to the animal 
confinement area. That would include, for example, manure storage sites, such as litter stockpiles, 
that are near fields where the manure or litter is to be spread. In addition, a well-designed 
and constructed manure storage facility must be operated and maintained to prevent the 
development of conditions that could lead to a discharge. Management decisions relative to 
startup and loading (especially for anaerobic lagoons), manure removal, monitoring of structural 
integrity, and maintenance of appearance and aesthetics play critical roles in well-managed 
storage facilities.
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5.3.1. Permit Terms for Adequate Storage of Manure, Litter, 
and Wastewater

The practices and information required by the permit, including any applicable standard by 
which wastewater and manure storage structures are to be designed, constructed, operated, 
and maintained need to be identified by the permitting authority and should be included in the 
permit term as either a site-specific term or a broadly applicable permit term. The principle site-
specific terms for adequate storage capacity typically include the following:

▶ The structures used to provide adequate manure storage and the storage capacity of 
each structure.

▶ The facility’s critical storage period—the time that would result in maximum 
production of manure and wastewater anticipated between emptying events—and 
emptying schedules (see the Agitation text box on page 5-15).

▶ The total design volume—for example, for facilities subject to the 25-year, 24-hour 
storm standard, the volume generated during the critical storage period plus the 
25-year, 24-hour storm event volume plus the storage structure freeboard and other 
required design components (see more detailed explanation in Section 5.3.2).

▶ Off-site transport practices, including frequency and amount of off-site transfers, to the 
extent that the practices are critical to ensuring adequate storage.

For adequate storage, O&M requirements should also be included as part of the site-specific 
permit term 40 CFR parts 122.42(e)(1)(i) and (e)(5). Section 5.3.2 discusses O&M procedures for 
storage structures in greater detail. Typical O&M activities that might be included as site-specific 
terms include the following:

▶ Frequency of inspections of storage structures to confirm they are maintaining 
adequate storage capacity. Regulations at 40 CFR part 412 require weekly inspections 
for Large permitted subpart C and D CAFOs.

▶ Removal of solids from storage structures as needed to maintain the design storage 
capacity.

▶ Removing manure or wastewater or both in accordance with the NMP and the 
structure’s design storage capacity (see the discussions of storage structure design and 
critical storage period above).

▶ Maintaining storage capacity for the design storm event (25-year, 24-hour storm 
event for most permitted Large CAFOs and the storm event dictated by site-specific 
management practices for open containment systems to meet the no discharge 
standard for new permitted Large swine, poultry, and veal calf CAFOs). The 
regulations at 40 CFR parts 412.37 and 412.47 require that all open surface liquid 
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impoundments must have a depth marker that clearly indicates the minimum capacity 
necessary to contain the runoff and direct precipitation of the 25-year, 24-hour rainfall 
event.

▶ Maintenance of any controls that are used to prevent plants and burrowing animals 
from eroding storage structure berms, embankments, liners, and sidewalls.

▶ Maintenance of vegetation, rock, or other materials used to prevent erosion and 
stabilize berms and embankments.

▶ Maintenance of any structures necessary (i.e., fencing) that is used to prevent animal 
access to the storage area.

▶ Inspections to ensure that all inlets and outlets to the storage structure are not blocked 
by debris or ice.

▶ Inspections of the perimeter of any storage structure to ensure any runoff or process 
wastewater is contained and repairing any deficiencies identified.

While some elements of adequate storage can be broadly applicable to all facilities, EPA 
believes that some elements need to be site-specific to fully meet the requirements of 
40 CFR part 122.42(e)(1)(i).

Proper O&M standard permit condition
Proper O&M is a standard condition required to be included in all NPDES permits. 
40 CFR § 122.41(e). Proper O&M of storage structures includes activities such as 
periodic solids removal to maintain storage capacity, maintenance of berms and 
sidewalls, prompt repair of any deficiencies, and, for liquid manure storage structures, 
appropriate dewatering activities. The standard condition does not provide enough 
specificity to detail the extent of O&M that should be conducted at a CAFO.

As discussed, in some instances NRCS practices standards can be included (as either a broadly 
applicable term, a site-specific term or a site-specific term that is used to supplement a broadly 
applicable term) as part of the permit terms and conditions. Table 5-1 identifies the technical 
basis for the NMP minimum practice to ensure adequate storage and some related NRCS 
conservation practice standards that might be included in NMPs to address the minimum 
requirement. Where references are made to NRCS standards, permit writers should ensure that 
necessary O&M actions are also included as permit terms. Appendix K, NRCS Conservation 
Practice Standards, includes a description of those conservation practice standards.
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Table 5-1. EPA minimum practice/NRCS conservation practice comparison

NPDES NMP 
minimum 
practice Technical basis

Associated NRCS conservation 
practice standards

Ensure 
adequate 
storage

Maintaining sufficient storage capacity 
is critical for a CAFO to be able to 
properly store manure, wastewater, 
and stormwater for those periods when 
land application is not appropriate. A 
CAFO’s ability to meet the applicable 
nutrient management technical standard 
depends on proper storage practices. 
Insufficient storage capacity increases the 
risk of runoff from manure piles and spills 
from lagoons and other containment 
structures. It also increases the possibility 
that an operation will have to land apply 
during periods of increased risk to surface 
water (e.g., during rainfall events). 

Waste Storage Facility - NRCS Practice 
Standard Code 313

Composting Facility - NRCS Practice 
Standard Code 317

Waste Treatment Lagoon -  
NRCS Practice Standard Code 359

Anaerobic Digester - NRCS Practice 
Standard Code 366

Roofs and Covers - NRCS Practice 
Standard Code 367

Solid/Liquid Waste Separation Facility - 
NRCS Practice Standard Code 632

5.3.2.  Technical Information on Storage Structure Design, 
Construction, Operation and Maintenance

Design and Construction of Storage Structures

Liquid Manure Storage Structures
Liquid manure storage structures have unique requirements that must be addressed to ensure 
adequate storage of liquid waste. Such structures must have adequate capacity to contain the 
volume accumulated as a result of contributions from all sources.

The total design volume for a liquid manure storage structure from a facility subject to the 
25-year, 24-hour size storm standard required in Part 412 must include an allowance for each of 
the following: 

▶ The volume of manure, process wastewater, and other wastes accumulated during the 
storage period (see the discussion of critical storage period below).

▶ The volume of normal precipitation minus evaporation on the storage structure surface 
during the entire storage period.

▶ The volume of runoff from the facility’s drainage area from normal rainfall events 
during the storage period.
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▶ The volume of precipitation from the 25-year, 
24-hour rainfall event on the storage structure 
surface.

▶ The volume of runoff from the facility’s drainage area 
from the 25-year, 24-hour rainfall event.

▶ The volume of any leachate from bunk silos or other 
silage storage areas.

▶ In the case of anaerobic waste treatment lagoons, the 
minimum treatment volume.

▶ The minimum volume to maintain the integrity of 
the lagoon bottom.

▶ The volume of solids remaining in a storage structure after liquids are removed.

▶ Any necessary freeboard required to maintain structural integrity, although that is not 
considered to be a component of the structure’s storage volume.

The volume of normal precipitation for the storage period should reflect the maximum amount of 
rainfall to be expected between emptying events. For example, if a storage structure is dewatered 
once every 6 months, the volume of normal precipitation should reflect the precipitation that is 
expected during the wetter of the two 6-month storage periods.

When a series of rainfall events precludes dewatering, the remaining capacity of the storage 
structure is reduced. When dewatering is not possible, a rainfall event of any size, both smaller 
or larger than the 25-year, 24-hour storm event, could result in an overflow that complies with 
effluent limitations based on 40 CFR part 412. CAFOs that do not actively maintain the capacity 
of the storage structure, such as CAFOs that start dewatering only when the storage structure 
is completely full, are not entitled to such discharge authorization (see the discussion of proper 
O&M below). It is unlikely that any given series of storms would result in an overflow from a 
properly developed liquid storage structure, unless the series of storms occurs so close to the 
end of the design storage period that the storage structure is already filled close to capacity at the 
beginning of the chronic rainfall event.

The volume needed for solids accumulation in a liquid manure storage structure varies with 
the presence and efficiency of solids separation equipment or processes and the extent to which 
the storage structure provides treatment. The total volume needed for solids accumulation also 
depends on the length of time between solids removal. Operational practices can also affect the 
volume needed for solids accumulation. For example, facilities that completely agitate a manure 
pit before pumping are likely to need less long-term solids storage volume than facilities that only 
pump liquid from the top of the storage structure, although it is generally advisable to agitate. 
(See the Agitation text box on page 5-15.) Facilities that do not intend to remove solids for many 
years at a time will need to provide solids storage volume for that entire period.

CAFO waste lagoon—a liquid manure storage 
structure. (Photo courtesy of USDA/MO NRCS)
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Additional standards and criteria for storage structures might also be required to meet 
management goals or other regulatory and state requirements. For example, a state could require 
CAFOs to follow recommendations from the NRCS National Engineering Handbook Part 651 
Agricultural Waste Management Field Handbook (USDA-NRCS 1999) or NRCS conservation 
practice standards 313 Waste Storage Facility and 359 Waste Treatment Lagoon (USDA-NRCS 
2003). Those practice standards include information on the foundation of the storage pond or 
lagoon, maximum operating levels, structural loadings for fabricated structures, slab designs, 
and considerations for minimizing the potential for and effects of sudden breach of embankment 
or accidental release. Large dairy, beef, poultry, swine, and veal calf CAFOs must identify the 

Terminology for Storage Structures
These terms are not defined by EPA in the NPDES regulations, but the following definitions are 
useful for understanding and properly implementing the regulations.

Freeboard
EPA encourages the use of NRCS and American Society of Agricultural and Biological Engineers 
(ASABE) standards that use the term freeboard to describe a safety feature for an open liquid 
storage system, to protect the integrity of the berm. Freeboard should not be treated as volume 
for additional storage capacity but as a structural feature necessary to the proper design of a 
liquid storage system.

Critical Storage Period
The minimum design volume for liquid manure storage structures is based on the expected 
length of time between emptying events that result in maximum production of process 
wastewater, including runoff from the production area. That period is the critical storage 
period.

The critical storage period might not necessarily be the maximum period between emptying 
events. For example, in an area that receives most of its annual rainfall over 3 months, more 
process wastewater might be generated over a 4-month storage period that includes the rainy 
season than over an 8-month dry period.

Chronic Rainfall
Chronic rainfall is considered to be a series of wet-weather conditions that could preclude 
dewatering of liquid retention structures. A permitted CAFO’s storage structure needs to have 
capacity for the critical storage period, thus accommodating all wastes, precipitation, and 
runoff that might accumulate during that period. Therefore, properly designed systems need 
to account for periods of heavy rainfall that might occur during periods when a state’s technical 
standard prohibits land application or when the CAFO is otherwise unable to land apply. 
When, however, excessive rainfall causes discharges from storage structures that are properly 
designed, constructed, operated, and maintained to meet the requirements of a CAFO’s 
permit, such discharges may be allowable discharges under the permit, or may qualify under 
the upset/bypass provisions of the regulations.
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site-specific design basis in their records and maintain a copy of the records on-site (as required 
by 40 CFR part 412.37(b)(5), discussed in Section 4.2.2). All CAFOs should maintain similar 
records to ensure adequate storage and prevent discharges.

Treatment Lagoon Design
One reference for design of an anaerobic lagoon is the ANSI/ASAE standard EP403.3 entitled 
Design of Anaerobic Lagoons for Animal Waste Management. ASAE’s standard on the design of 
anaerobic lagoons states that the lagoon depth should provide for a 6.6-foot minimum depth 
when the lagoon is filled to its treatment volume elevation, which should be at least 1 foot above 
the highest groundwater table elevation. ASAE also recommends making the lagoon as deep 
as practical to reduce surface area and convection heat loss, enhance internal mixing, reduce 
odor emissions, promote anaerobic conditions, minimize shoreline weed growth problems, and 
reduce mosquito production. This standard also provides equations for calculating the total 
lagoon volume and a listing of recommended maximum loading rates for anaerobic lagoons for 
animal waste in mass of volatile solids per day per unit of lagoon volume. The treatment volume 
is sized on the basis of waste load (volatile solids or VS) added per unit of volume and climatic 
region. Maximum lagoon loading rates are usually based on average monthly temperature and 
corresponding biological activity. If odors are of concern, consideration is also given to reducing 
the VS loading.

The NRCS Standard Practice 359 Waste Treatment Lagoon provides information on minimum top 
widths, operating levels, embankment elevations, and considerations for minimizing the potential 
of lagoon liner seepage.

Other frequently used references are NRCS’ Agricultural Waste Management Field Handbook, 
Part 651, National Engineering Handbook, ASAE Engineering Practice standard ASAE EP393.3 
Manure Storages, and Midwest Plan Service publication MWPS-18.

Figure 5-1. Cross section of properly designed lagoon  

5. Nutrient Management Planning

5.1. Nine Minimum 
Requirements

5.2. Developing Permit 
Terms

5.3. Adequate Storage 5.4. Mortality Management 5.5. Clean Water 
Diversion

5.6. Prevention of Direct Animal 
Contact with Waters of the U.S.

5.3.2. Technical Information

5.7. Chemical Disposal 5.8. Conservation Practices 5.9. Manure and Soil Testing 5.10. Protocols for Land 
Application

5.11. Recordkeeping 5.12. Developing an NMP

 128  128  128 



5-12 NPDES Permit Writers’ Manual for CAFOs

Solid Manure Storage Structures
Solid manure storage structures include storage areas such as the lower level of high-rise poultry 
houses, sheds for poultry litter, pits, stockpiles, mounds in dry lots, compost piles, and pads. 
The storage capacity of a solid manure storage structure should consider the frequency at which 
manure is moved from confinement areas to the storage structure and frequency at which 
manure will be removed from the storage structure for land application or off-site transfer.

Because all water that contacts raw materials, products, or by-products, including manure and 
litter, is considered to be process wastewater, CAFOs must manage runoff from any solid manure 
storage areas that are exposed to precipitation. CAFOs should consider storing stockpiles of solid 
manure and litter under a roof to exclude precipitation whenever possible to reduce or eliminate 

the need to collect all runoff from the 
stockpile. Solid manure and litter stockpiles 
that are not stored under a roof should be 
covered to exclude precipitation whenever 
possible. Where it is not possible to cover 
stockpiles that are stored for more than 15 
days, the stockpile constitutes a liquid manure 
handling system. For chickens and duck 
sectors, a lower CAFO threshold would apply 
(see Section 2.2.4).

Permit authorities may also require CAFOs to 
manage seepage to groundwater from solid 
manure storage areas. The floor of a solid 
manure storage area should be constructed 
of compacted clay, concrete, or other material 
designed to minimize the leaching of wastes 
beneath the storage area. The floor should 
be sloped toward a collection area or sump 
so that runoff or leachate can be collected 
and transferred to a liquid manure storage 
structure or treatment system.

O&M of Storage Structures
All manure storage structures must be 
operated and maintained to prevent the 
discharge of pollutants into waters of the 
U.S. Frequent overflows are a potential 
indicator that a CAFO is not meeting its permit 
obligations to ensure adequate storage and to 
properly operate and maintain the facility.

Solid manure structures include composter piles.  
(Photo courtesy of USDA/MO NRCS)

Inspecting compost from turkey manure and woodchips 
storage structure. (Photo courtesy of USDA/NRCS)
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In general, the records maintained by the operator help determine 
whether proper O&M has been performed. For Large subpart C 
and D CAFOs, the ELG specifies some of the records that must 
be maintained. NPDES permits for all CAFOs should specifically 
identify any records necessary to document implementation of the 
O&M practices required by the permit.

This section highlights activities at CAFOs that are related to O&M 
of manure storage and handling structures and the types of records 
that can be maintained to document implementation of such 
practices.

Manure Removal
The most important consideration in operating and maintaining a liquid manure storage 
structure is to ensure that the structure does not overflow and that the manure and wastewater 
is removed when it is appropriate to do so. Many discharge problems have occurred because 
producers were unable to manage the activities necessary to remove manure from storage in a 
timely manner. The appropriate frequency of emptying events could be based on factors such as 
the following:

▶ Storage structure size (i.e., if it contains more than the minimum required storage 
capacity).

▶ Hydraulic limitations of a land application site.

▶ Typical precipitation for the area.

▶ Nutrient concentrations in the stored manure or wastewater.

▶ Allowable timing of land application such as winter applications as specified in an 
NMP.

▶ The extent to which the liquid in the storage structure is used for irrigation water.

▶ The cropping system included in a CAFO’s NMP.

Storage capacity should be sufficient to allow the CAFO to land apply at the times specified by 
the land application schedule in the NMP. Low manure storage capacity might require frequent 
applications and, possibly, year-round cropping systems, while larger storage volumes could 
allow less frequent applications or less intensive cropping. For existing facilities, the storage 
volume should be known or calculated, and the NMP should plan for land application (or other 
manure use or disposal) frequently enough to ensure that the storage capacity is not exceeded. 
The storage capacity for new facilities should be calculated to accommodate the planned 
cropping system.

Storage facility maintenance is 
essential. (Source: EPA Region 10)
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Manure Removal Methods1

Solid Manure
Solid manure is usually removed from storage using front-end loaders, scrapers, or other bulk-
handling equipment. The size of the equipment influences the time required to load hauling 
equipment. Hauling equipment includes a truck-mounted beater, flail or spinner-type spreader 
boxes, and pull-type spreaders. The size or volume of the hauling equipment used influences the 
number of trips required to empty manure storage facilities. The hauling distance determines the 
time necessary to complete a trip.

Litter
Litter is usually removed from storage using the same type of equipment as used for solid 
manure. Care should be taken to minimize the amount of litter that is spilled on the ground when 
removing litter from a poultry house. Construction of concrete pads at the entrance to poultry 
houses can provide for easy cleanup and reduce the potential for runoff and infiltration.

Slurry Manure
Slurry manure should be agitated before and during pumping of the manure from storage. 
Agitation equipment should be selected to provide sufficient homogenization of the slurry in an 
acceptable time. Agitation is usually begun several hours before hauling and continued during 
the hauling operation. Heavy-duty chopper pumps are generally used to load slurry-hauling 
equipment. Hauling equipment includes conventional tank wagons and some box-type spreaders 
designed to haul slurry. The flow rate capability of the loading pump determines the time 
required to load, and the size or volume of the hauling equipment determines the number of trips 
that must be made. Hauling distance is an important factor in total trip time.

Umbilical or drag-hose systems are also used in spreading slurry manure. The method offers the 
advantage of continuous flow, and the slurry manure is injected or incorporated into the soil 
during spreading. Soil compaction is reduced because a fully loaded manure spreader is not 
pulled across the field. Emptying time with this method depends primarily on the pumping rate 
through the drag hose. The use of a flow meter is recommended with the systems to ensure that 
the manure is applied at the proper rate.

Liquid Manure
Liquid storage systems can be agitated. If they are not agitated, considerable nutrient buildup 
in the sludge will occur and will be a factor when the sludge is agitated and removed. Because 
solids in a liquid storage system tend to settle, nutrient concentrations vary at the surface, in the 
sludge, or when agitated. If liquid storages are not agitated, their capacity will be reduced over 
time because of solids buildup. Reduced capacity might not be obvious in treatment lagoons 
where pump-down does not progress beyond the top liquid layer. Liquid storage system effluent 
is usually removed by pumping equipment that might be similar to irrigation equipment. Hand 
carry, solid set, stationary big gun, traveling gun, and center pivot equipment have all been used 
to land apply lagoon effluent. Drag-hose systems are sometimes used as well. The pumping flow 
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rate of the system is the primary determining factor in the time required to pump down a liquid 
storage system.

Agitation during manure removal is critical to maintaining available storage in many 
liquid manure systems other than lagoons. Some facilities have designed storage 
structures equipped with pumps to allow wastewater application without additional 
agitation. Failure to properly agitate can result in a continued buildup of settled solids 
that are not removed. The result is less and less available storage over time. Agitation of 
manure re-suspends settled solids and ensures that most of or all the manure will flow to 
the inlet of the pump or removal device. Additionally, agitation homogenizes the manure 
mixture and provides more consistent nutrient content as the manure is being removed. 
Manure samples for nutrient analysis should be obtained after the liquid or slurry storage 
is well agitated. Agitation of manure storage facilities releases gases that can increase odor 
levels and present a health hazard in enclosed spaces. Consideration should be given to 
weather and wind conditions, time of day, and day of the week to minimize the possibility 
of odor conflicts while agitating.

Monitoring and Recordkeeping
The regulations require all permitted CAFOs to identify in the NMP the specific records that will 
be necessary to document proper implementation and management of the minimum required 
elements for an NMP, which are discussed in Section 5.11. That includes the records necessary 
to document the proper O&M of manure storage structures. 40 CFR § 122.42(e)(1)(ix). Records of 
monitoring activities are a good indication that a CAFO is implementing proper O&M practices.

Regular Visual Inspections
All CAFO operators should regularly inspect the manure 
storage structures to identify and correct problems with 
structural integrity and storage capacity before a discharge 
occurs. The frequency of inspections can vary, but a regular 
inspection schedule should be developed and followed for 
each handling and storage system. Inspection frequency might 
depend on factors such as the system size and complexity, 
the types of mechanical devices used (e.g., recycle pumps, 
float switches in reception pits), the flow rate of the recycle 
system, the proximity to a sensitive water source, and the type 
of storage facility. The ELG regulations require that permitted 
Large CAFOs conduct weekly inspections of all manure, litter, 
and process wastewater impoundments. 40 CFR § 412.37(a)(1).

In addition to periodic inspections, manure levels in a storage 
structure must be monitored and recorded weekly. The data 
can illustrate the effects of excessive rainfall and lot runoff 
and help in planning pump-down or other land application 

Visual Inspections
§ 412.37(a)(1) There must be routine 
visual inspections of the CAFO 
production area. At a minimum, the 
following must be visually inspected: 
(i) Weekly inspections of all storm water 
diversion devices, runoff diversion 
structures, and devices channeling 
contaminated storm water to the 
wastewater and manure storage and 
containment structure; (ii) Daily 
inspection of water lines, including 
drinking water or cooling water 
lines; (iii) Weekly inspections of the 
manure, litter, and process wastewater 
impoundments; the inspection will note 
the level in liquid impoundments as 
indicated by the depth marker. 
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activities. Manure levels should be observed and recorded frequently enough to provide a feel 
for the rate of accumulation, and pumping activities should be scheduled accordingly. For Large 
CAFOs, the ELG requires, at a minimum, weekly recording of manure and wastewater levels 
in all liquid impoundments. 40 CFR § 412.37(b)(2). The permit writer can specify more frequent 
monitoring of lagoon levels, if appropriate. 40 CFR § 122.41(j).

Depth Markers
A depth marker is a tool that allows CAFOs to manage the liquid level in an impoundment to 
ensure that the impoundment has adequate capacity to contain direct precipitation and runoff 
from the design rainfall event. Without a depth marker, impoundments could fill to a level above 
their capacity, leading to overflows. The CAFO ELG requires Large CAFOs to install a depth 
marker in all open surface liquid impoundments but level indicators are useful management 
tools for all types of liquid impoundments. 40 CFR § 412.37(a)(2).

It is also a good practice to indicate the maximum drawdown level on the depth marker in a 
treatment lagoon to ensure that the lagoon has the volume needed for biological treatment 
and capacity for all solids accumulating between solids removal events. Figure 5-2 provides an 
illustration of an open surface liquid impoundment with a depth marker.

CAFOs may use remote sensors 
to measure the liquid levels in an 
impoundment. Sensors can be 
programmed to trigger an alarm 
when the liquid level changes rapidly 
or when the liquid level reaches a 
critical level. The sensor can transmit 
to a wireless receiver to alert the CAFO 
about an impending problem. One 
advantage of a remote sensor is that it 
can  provide CAFOs with a real-time 
warning that the impoundment is in 
danger of overflowing. CAFOs may use 
remote sensors to track liquid levels 
to supplement the weekly required 
inspections of all manure and process 
wastewater structures. Even though 
remote sensors are more expansive, the 
price may be offset by the additional 
assurance they can provide in preventing 
accidental discharge and circumventing 
catastrophic failures. 

Figure 5-2. Schematic of Lagoon Depth Marker  
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Rain Gauge
A simple rain gauge that indicates or records rainfall can be a useful tool in maintaining 
and managing a manure storage structure. Rainfall has a significant impact on open storage 
structures and structures serving open lots, so knowledge of rainfall amounts can be very useful. 
A rain gauge can help with documenting such events without resorting to off-site data from 
stations that might not be descriptive of conditions at the storage facility. Recorded rainfall data 
are also evidence of good stewardship. While a rain gauge is not a regulatory requirement for 
CAFOs, it can be a useful tool for the operator to provide documentation as to the intensity of a 
storm event that resulted in a discharge.

Pumping Activities
“Experience has shown that unplanned discharges and spills sometimes occur with pumping 
activities. Sources of such unplanned discharges include burst or ruptured piping, leaking joints, 
operation of loading pumps past the full point of hauling equipment, and other factors. Thus, 
pumping activities should be closely monitored, especially in the startup phase, to ensure that no 
spills or discharges occur. Continuous pumping systems such as drag-hose or irrigation systems 
can be equipped with automatic shutoff devices (which usually sense pressure) to minimize the 
risk of discharge if pipe failure occurs.” (Harrison and Smith 2004b)

Liners
No NPDES or ELG regulatory requirements specifically concern the use of liners at CAFOs. 
However, the permitting authority has the discretion to include additional special conditions in 
NPDES permits for CAFOs beyond those required by the NPDES CAFO regulations where it has 
determined that they are necessary to achieve effluent limitations and standards or carry out the 
intent and purpose of the Clean Water Act (CWA). Such additional requirements might address, 
for example, the use of liners in areas where there is the potential to discharge to groundwater 
that has a direct hydrologic connection to waters of the U.S. Also, some states have permeability 
or liner requirements that are based on state authorities other than the CWA. 

“Liners in earthen manure storage impoundments are designed and constructed to provide an 
additional barrier between the potential contaminants in the impoundment and groundwater. 
Thus, liner integrity is extremely important in maintaining an environmentally sound manure 
storage facility. Liners are constructed of compacted clay, geotextiles, or a combination of both.” 
(Harrison and Smith 2004b)

5.4. Mortality Management 40 CFR 122.42(e)(ii)
Every permitted CAFO’s NMP must contain BMPs and protocols to ensure that mortalities are not 
disposed of in a liquid manure, stormwater, or process wastewater storage or treatment system that 
is not specifically designed to treat animal mortalities. In addition, Large CAFOs (except horse, 
sheep, and duck CAFOs) must ensure that mortalities are handled in such a way as to prevent the 
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discharge of pollutants to waters of the U.S. 40 CFR 412.37(a)(4). Although that ELG requirement 
does not apply to all permitted CAFOs, all CAFOs must ensure proper mortality handling.

5.4.1. Permit Terms for Mortality Management
The permit should require that the plan address both typical and catastrophic mortality. At a 
minimum, the plan should identify the disposal method (which should account for the expected 
mortality rate at the operation as discussed below), the location if applicable (which can include 
sites for burial or sites of temporary storage until mortalities are removed off-site), and the actions 
that are to be taken if a catastrophic mortality situation occurs. Site-specific terms could be the 
specific structures or practices identified in the NMP and associated O&M practices including the 
following:

▶ Schedules for collecting, storing, and disposing of carcasses.

▶ Description of on-site storage before disposal.

▶ Description of the final disposal method.

▶ Additional management practices to protect waters of the U.S. for on-site disposal 
including composting or burial.

▶ Contingency plans for things such as mass mortality or loss of contract transporter for 
rendering.

To the extent that broadly applicable permit terms meet the requirements above for ensuring 
proper mortality management (including any necessary O&M), additional requirements might 

Proper mortality management should preclude improper disposal of 
animal carcasses as shown above. (Photo courtesy of USDA/MO NRCS)
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not be necessary. However, when it is necessary to 
ensure compliance with the requirements of 40 CFR part 
122.42(e)(5), EPA encourages supplementing a broadly 
applicable term with permit terms that are based on site-
specific information that is provided in the NMP. (For 
approaches on writing the minimum NMP requirements 
as permit terms, see Section 4.1.7.)

As discussed, in some instances, NRCS practice standards 
can be included as part of this permit term. Table 5-2 
identifies the technical basis for ensuring proper 
mortality management and the NRCS conservation 
practice that might address the relevant activity. Where 
references are made to NRCS standards, permit writers 
should ensure that necessary O&M actions are also 
included as permit terms. (See Appendix K, NRCS 
Conservation Practice Standards.)

Table 5-2. EPA minimum practice/NRCS Conservation practice comparison

NPDES NMP 
minimum 
practice Technical basis

Associated NRCS 
conservation practice 
standard

Ensure proper 
management of 
mortalities 

Improper disposal of dead animals can 
result in contamination of waters of the 
U.S. Nutrients and other contaminants 
released from decomposing animals 
can be transported to waters of the 
U.S. in runoff. 

Animal Mortality Facility -  
NRCS Practice Code 316 

5.4.2. Technical Information on Mortality Management  
and Disposal

In confined livestock and poultry operations, animals routinely die as a result of disease, injury, 
or other causes. USDA has determined typical mortality rates at livestock operations. The actual 
mortality rate at an operation will depend on weather and other variables. The mortality rate 
will also vary according to the age of the animal. Mortality rates are generally higher in newborn 
animals. For example, a typical mortality rate for newborn pigs is 10 percent, but for older finishing 
hogs, it is only 2 percent (USEPA n.d.). Table 5-3 presents typical livestock and poultry mortality 
rates. The capacity for mortality storage or disposal addressed in the plan should be consistent 
with those or other values typical for the CAFO’s location and operational characteristics.

Sample broadly applicable permit 
language
Properly dispose of dead animals within 
3 days unless otherwise provided for 
by the Director. Mortalities must not 
be disposed of in any liquid manure 
or process wastewater system that 
is not specifically designed to treat 
animal mortalities. Dead animals shall 
be disposed of in a manner to prevent 
contamination of waters of the U.S. or 
creation of a public health hazard.

5. Nutrient Management Planning

5.1. Nine Minimum 
Requirements

5.2. Developing Permit 
Terms

5.3. Adequate Storage 5.4. Mortality Management 5.5. Clean Water 
Diversion

5.6. Prevention of Direct Animal 
Contact with Waters of the U.S.

5.4.2. Technical Information 

5.7. Chemical Disposal 5.8. Conservation Practices 5.9. Manure and Soil Testing 5.10. Protocols for Land 
Application

5.11. Recordkeeping 5.12. Developing an NMP

 136  136  136 



5-20 NPDES Permit Writers’ Manual for CAFOs

Table 5-3. Poultry and livestock mortality rates

Poultry type 
Average 

weight (lbs)
Mortality 
rate (%)

Flock life 
(days)

Design 
weight (lbs)

Broiler 4.2 4.5%–5% 42–49 4.5 

Layers 4.5 14% 440 4.5 

Breeding hens 7–8 10%–12% 440 8 

Turkey, females 14 5%–6% 95 14 

Turkey, males 24 9% 112 24 

Swine 
growth stage 

Average 
weight (lbs)

Mortality rate (%) Design 
weight (lbs)Low Average High

Birth to weaning 6 < 10% 10%–12% > 12% 10 

Nursery 24 < 2% 2%–4% > 4% 35 

Growing-finishing 140 < 2% 2%–4% > 4% 210 

Breeding herd 350 < 2% 2%–5% > 5% 350 

Cattle/horses 
growth stage 

Average 
weight (lbs)

Mortality rate (%) Design 
weight, (lbs)Low Average High

Birth 70–130 < 8% 8–10% > 12% 130 

Weaning 600 < 2% 2%–3% > 3% 600 

Yearling 900 < 1% 1% > 1% 900 

Mature 1,400 < 0.5% 0.5%–1% > 1% 1,400 

Sheep/goats 
growth stage

Average 
weight (lbs)

Mortality rate (%) Design weight 
(lbs)Low Average High

Birth 8 < 8% 8%–10% > 10% 10 

Lambs 50–80 < 4% 4%–6% > 6% 80 

Mature 170 < 2% 3%–5% > 8% 170

Source: Ohio State University Extension 1999.

Catastrophic mortality can occur when an epidemic infects and destroys the majority of a 
herd or flock in a short time or when a natural disaster, such as a flood, blizzard, or tornado, 
strikes. Catastrophic mortality management plans are typically expected for swine and poultry 
operations because the animals confined at those operations are more susceptible to disease 
outbreaks and more sensitive to extreme weather conditions than the animals confined at beef 
and dairy operations. Heat waves are a particular concern for the broiler industry and are that 
sector’s most common cause of catastrophic mortality.
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Animal Mortality Disposal Practices
Historically, dead animals were often taken to a remote area, where the carcasses were allowed 
to decompose and be eaten by scavengers. The practice is 
now illegal in virtually the entire United States because it 
facilitates the spread of disease from one operation to another, 
and it presents a significant risk of surface and groundwater 
contamination. Mortality handling should be practiced in 
accordance with all applicable state and local regulations. 
CAFOs could also be required to manage mortalities consistent 
with NRCS Conservation Practice Standard—Animal Mortality 
Facility (Code 316). The standard establishes the minimum NRCS 
requirements for the on-farm treatment or disposal of livestock 
and poultry carcasses. In many cases, state or local laws and 
ordinances may prohibit the use of specific animal mortality 
practices, which should be reflected in the plan. Such regulations 
can often be found at the state department of agriculture or the 
state or county health department.

The number of livestock mortality practices being used in the industry today is limited. The 
following practices might be commonly encountered in a mortality management plan. For a more 
detailed discussion on how each of the practices is implemented, see the Livestock and Poultry 
Environmental Stewardship Program—Lesson 51 - Mortality Management at  
http://www.extension.org/pages/8964/livestock-and-poultry-environmental-stewardship-
curriculum-lessons.

▶ Rendering—If rendering is identified in the NMP as the method for addressing animal 
mortality, the NMP should specify the location on the operation where the dead 
animals are to be stored for pickup and practices to ensure runoff or leachate from 
the storage area is managed properly. The location of the rendering facility should be 
identified, which the permit writer should verify along with the facility’s operational 
status. The pickup schedule should be included. The on-site storage capabilities should 
be consistent with the schedule.

▶ Composting—If composting is the method identified in an NMP to address animal 
mortality, the plan should address the following:

— Frequency with which mortalities are removed from the confinement facilities 
(typically that should be daily).

— How precipitation that comes into contact with the compost pile is collected or 
diverted to prevent a discharge.

— Operational parameters that should be from a documented source (e.g., USDA, 
land grant university).

Catastrophic cattle mortality as a result 
of a blizzard. (Source: US EPA)
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— How compost is stored until it can be applied in accordance with the timing 
prescribed by the NMP or prepared for sale to others.

▶ Incineration—If incineration is the method identified in the NMP to address animal 
mortality, all necessary state and local permits should be identified in the plan.

▶ Sanitary landfills—If a sanitary landfill is identified as the method for addressing 
animal mortality the plan should address the following:

— Name and location of the landfill.

— Operator of the landfill.

— The plan might also have to address specific transportation issues, as some states 
require special licenses to transport dead animals.

 Additionally, the permit writer should verify whether the landfill accepts dead 
animals.

▶ Burial—If burial is the method to address animal mortality, review of the plan should 
include the following:

— Documentation of any state and local siting requirements.

— An alternative method for addressing mortality when the weather precludes burial 
(e.g., frozen ground).

 Additionally, the permit writer should verify that burial is allowed by the operation’s 
state and confirm that the location of the burial area is consistent with all siting 
requirements. If a plan identifies burial as the method for addressing animal mortality, 
a more comprehensive review of the plan or inspection of the facility should be 
performed for the purpose of protecting against discharges to groundwater that has a 
direct hydrologic connection to waters of the U.S. or to verify compliance with other 
state requirements beyond NPDES if appropriate.

▶ Disposal pits—If a disposal pit is the identified method to address animal mortality, 
the permit writer should take the following steps:

— Verify that the state and locality where the operation is located allow the practice.

— If there are state or local siting requirements, confirm that they have been 
addressed in the NMP.

— Determine whether there are any areas of high risk to groundwater and confirm 
that the disposal pit is not in those areas.

 Additionally, if an NMP identifies disposal pits as the method for addressing 
animal mortality, a more complete review of the plan or inspection of the 
facility should be performed to ensure that no groundwater or surface water 
contamination is taking place.
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With proper siting, construction, operation, and management, all those practices can be used 
without significant risk to water quality. In general, however, rendering and composting when 
properly implemented would be the most environmentally responsible practices. In addition, 
those practices allow nutrients to be recycled. Although incineration, sanitary landfills, burial, 
and disposal pits might be acceptable from a regulatory perspective, the nutrients are generally 
not recycled, and each carries a greater risk to the environment. Table 5-4 identifies some of the 
risks posed by those practices.

Table 5-4. Environmental risks of common mortality disposal practices

Practice Potential environmental risks

Incineration Incineration can release of particulates and other contaminants to the atmosphere. 
Ash that remains must be properly handled and disposed of to avoid surface and 
groundwater contamination. 

Sanitary 
landfills 

Disposal in sanitary landfills can result in groundwater contamination if the facility 
does not have the proper leachate control mechanisms in place. 

Burial Burial can result in groundwater contamination.

Disposal pits Disposal pits can result in groundwater contamination. 

5.5. Clean Water Diversion 40 CFR Part 122.42(e)(1)(iii)
Clean water and floodwaters that come into contact with manure have the potential to 
contaminate surface water. Clean water must be diverted, as appropriate, from the production 
area. Any clean water that is not diverted and comes into contact with raw materials, products, 
or by-products including manure, litter, process wastewater, feed, milk, eggs, or bedding is, by 
definition, process wastewater and thus is subject to the effluent limitations specified in the 
permit. Where clean water is not diverted the permittee must document that it will be collected 
and has been accounted for to ensure adequate storage capacity as a condition of the permit 
(see Section 5.3.2). Diverting clean water from upslope areas and directing runoff away from the 
production area can reduce waste volume and storage requirements. In most cases diverting 
clean water is more cost-effective than providing additional storage capacity. Clean water 
includes, but is not limited to, rain falling on the roofs of facilities and runoff from adjacent land.

5.5.1. Permit Terms for Clean Water Diversion
To the extent that broadly applicable permit terms meet the requirements above for ensuring 
that clean water is diverted from the production area (including any necessary O&M), additional 
requirements may not be necessary. However, when it is necessary to ensure compliance with the 
requirements of 40 CFR part 122.42(e)(5), EPA encourages supplementing a broadly applicable 
term with permit terms that are based on site-specific information that is provided in the NMP. 
(For approaches on writing the minimum NMP requirements as permit terms, see Chapter 4.1.7.)
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Site-specific terms would identify and require implementation of conservation practices, BMPs or 
engineering controls needed to exclude clean water from production areas such as the following:

▶ The construction and maintenance of perimeter controls (e.g., berms, dikes, or 
channels).

▶ Installation of roof runoff management techniques (e.g., gutters, downspouts, above- 
and below-ground piping).

▶ O&M procedures required to maintain the identified practices, BMPs or engineering 
controls. Depending on which practices are identified and used in the NMP site-
specific O&M, terms could include the following:

— Frequency of inspection of stormwater management facilities.

— Maintenance of berm, dike or channel height.

— Removal of sediment and vegetation from channels.

— Cleaning and inspection of roof runoff controls.

Sample broadly applicable permit language
Ensure that clean water is diverted, as appropriate, from the production area. Any clean water that 
is not diverted and comes into contact with raw materials, products, or by-products including 
manure, litter, process wastewater, feed, milk, eggs, or bedding is subject to the effluent limitations 
specified in this permit. Where clean water is not diverted from the production area, the retention 
structures shall include adequate storage capacity* for the additional clean water. Clean water 
includes, but is not limited to, rain falling on the roofs of facilities and runoff from adjacent land.

* Specifically addressed in terms for adequate storage capacity

Water run-off control with the use of a gutter system at a dairy in 
Tillamook, Oregon. (Photo courtesy of USDA/NRCS)
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Table 5-5 identifies the technical basis for diversion of clean water and the NRCS conservation 
practices that could address the relevant activity and could be included as part of this permit 
term. Where references are made to NRCS standards, permit writers should ensure that necessary 
O&M actions are also included as permit terms.

Table 5-5. EPA minimum practice/NRCS conservation practice comparison

NPDES NMP 
minimum 
practice Technical basis

Associated NRCS 
conservation practice 
standards

Diversion of 
clean water 

Clean water that comes into contact with manure 
and wastewater has the potential to contaminate 
waters of the U.S. Water that is not diverted is to 
be collected and properly handled and stored. 

Diversion - NRCS Practice 
Standard Code 362

Roof Runoff Structure - NRCS 
Practice Standard Code 558 

5.6. Prevention of Direct Animal Contact with Waters of 
the U.S. 40 CFR Part 122.42(e)(1)(iv)

BMPs must be in place to prevent the direct contact of animals confined or stabled at the facility 
with waters of the U.S. in the production area. The NMP must describe how the operator will 
prevent animals in the production area from coming into direct contact with waters of the U.S., 
including standing in, crossing, or drinking from such waters.

5.6.1. Permit Terms for Prevention of Direct Animal Contact 
with Waters of the U.S.

To the extent that broadly applicable permit terms meet the requirements above for ensuring 
that animals do not have direct contact with waters of the U.S. while in the production area 
(including any necessary O&M), additional requirements may not be necessary. However, when 
it is necessary to ensure compliance with the requirements of 40 CFR part 122.42(e)(5), EPA 
encourages supplementing a broadly applicable term with permit terms that are based on site-
specific information that is provided in the NMP. For example, if fencing is used in the production 
area to prevent confined animals from contacting a water of the U.S., the practice, fencing, the 
location and any necessary O&M for the fencing could also be included as part of the site-specific 
permit term. For approaches on writing the minimum NMP requirements as permit terms, see 
Section 4.1.7.

Sample broadly applicable permit language
Animals confined at the CAFO must not come into direct contact with waters of the U.S.
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Table 5-6 identifies the technical basis for preventing animals from directly contacting waters 
of the U.S. and the NRCS conservation practice standards that might address the relevant 
activity and could be included as part of this permit term. If a reference to an NRCS practice 
standard is used, the permit writer should ensure that necessary required O&M requirements 
are also included as permit terms. Appendix K, NRCS Conservation Practice Standards, includes 
descriptions of the conservation practice standards.

Table 5-6. EPA minimum practice/NRCS conservation practice comparison

NPDES NMP 
minimum 
practice Technical basis

Associated NRCS 
conservation practice 
standards

Prevention of 
direct contact 
of animals 
with waters of 
the U.S. 

The installation of fences, barriers, or other control 
devices in the production area to prevent animals 
from entering waters of the U.S. reduces erosion 
and prevents the direct deposition of manure into 
waters of the U.S. 

Fence - NRCS Practice 
Standard Code 382

Access Control - NRCS 
Practice Standard Code 472 

5.7. Chemical Disposal 40 CFR Part 122.42(e)(1)(v)
BMPs must be in place to ensure that 
chemicals and other contaminants 
handled on-site are not disposed of in 
any manure or stormwater storage or 
treatment system unless specifically 
designed to treat such chemicals or 
contaminants. CAFOs commonly 
use chemicals including pesticides, 
hazardous and toxic chemicals, and 
petroleum products/by-products. 
Pesticides and other agrichemicals are 
often used in agricultural production. 
However, when used or disposed of 
improperly or indiscriminately, they can 
create a hazard and be harmful to water 
and land resources, people, and animals.

5.7.1. Permit Terms for Chemical Disposal
To the extent that broadly applicable permit terms meet the requirements above for ensuring that 
chemicals are properly contained (including any necessary O&M), additional requirements might 
not be necessary. However, when it is necessary to ensure compliance with the requirements of 
40 CFR part 122.42(e)(5), EPA encourages supplementing a broadly applicable term with permit 
terms that are based on site-specific information that is provided in the NMP, particularly in 

Disposing of chemicals. (Photo courtesy of USDA/NRCS)
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circumstances where large quantities of chemicals or particularly toxic or dangerous chemicals 
are used on-site. For approaches on writing the minimum NMP requirements as permit terms, 
see Chapter 4.1.7. A list of provisions that an operator can follow is presented in Table 5-7, which 
could be incorporated into the permit as a site-specific term. The permit writer should place 
additional restrictions in the permit where necessary.

Table 5-7. Example NMP provisions for chemical handling and disposal

All chemicals are stored in proper containers. Expired chemicals and empty containers are properly 
disposed of in accordance with state and federal regulations. Pesticides and associated refuse are 
disposed of in accordance with the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) label. 

Chemical storage areas are self-contained with no drains or other pathways that will allow spilled 
chemicals to exit the storage area. 

Chemical storage areas are covered to prevent chemical contact with rain or snow. 

Emergency procedures and equipment are in place to contain and clean up chemical spills. 

Chemical handling and equipment wash areas are designed and constructed to prevent 
contamination of surface waters, wastewater, and stormwater storage and treatment systems.

All chemicals are custom applied, and no chemicals are stored at the operation. Equipment wash 
areas are designed and constructed to prevent contamination of surface waters, wastewater, and 
stormwater storage and treatment systems. 

Sample broadly applicable permit language
Ensure that chemicals and other contaminants handled on-site are not disposed of in any 
manure, litter, process wastewater, or stormwater storage or treatment system unless 
specifically designed to treat such chemicals or contaminants. All wastes from dipping 
vats, pest and parasite control units, and other facilities used for managing potentially 
hazardous or toxic chemicals must be handled and disposed of in a manner sufficient 
to prevent pollutants from entering the manure, litter, or process wastewater retention 
structures or waters of the U.S.

Other, non-NPDES, requirements might also apply to chemical handling and disposal at CAFOs, 
including the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA). Under FIFRA, 
pesticide labels contain information on requirements for proper chemical disposal. In addition, 
some CAFOs could be required to develop Spill Prevention, Control and Countermeasure (SPCC) 
plans for oil spill prevention, preparedness, and response. Such requirements might or might 
not be included in a CAFO’s NMP; however, the term for chemical disposal does not include spill 
response or prevention plans. Additionally, certain chemicals will enter the waste stream during 
the normal course of operation at a CAFO, such as disinfectants used to wash milking parlors or 
animals (e.g., foot baths), and this permit term is not intended to prohibit such practices. Rather, it 
is to prohibit the dumping and disposal of chemicals in the wastewater retention structures.
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Table 5-8 identifies the technical basis for proper chemical disposal and the NRCS conservation 
practice standards that might address the relevant activity and could be included as part of this 
permit term. If a reference to an NRCS practice standard is used, permit writers should ensure 
that necessary O&M actions are also included as permit terms. Appendix K, NRCS Conservation 
Practice Standards, includes descriptions of the conservation practice standards.

Table 5-8. EPA minimum practice/NRCS conservation practice comparison

NPDES NMP 
minimum 
practice Technical basis

Associated NRCS 
conservation practice 
standards

Chemical 
handling 

The improper handling, storage, or disposal of 
chemicals at the CAFO can result in their inappro-
priate introduction into the manure, litter, or process 
wastewater handling and storage system. The land 
application or accidental release of manure and 
waste water can result in contamination of waters of 
the U.S. Proper handling practices incorporated into 
the NMP demonstrate that the CAFO is taking the 
necessary actions to prevent contamination and 
protect water resources. 

Agrichemical Handling 
Facility - NRCS Practice 
Standard Code 309

Also, chemical handling 
is addressed in the O&M 
section of the Nutrient 
Management (Code 590) 
practice standard. 

5.7.2. Technical Information on Chemical Disposal
Improper chemical storage and handling presents a high potential risk for polluting surface 
water and groundwater, and it creates potential for chemicals to enter and contaminate manure 
wastewater storage structures. Chemicals that enter manure, litter, and wastewater storage 
structures can enter surface waters during land application of the manure and wastewater or 
during spills or other accidental releases. Furthermore, introduction of some types of chemicals 
could interfere with treatment processes in certain lagoon systems.

A CAFO’s NMP must incorporate specific actions to be taken to prevent the improper introduction 
of chemicals and other contaminants into manure and wastewater storage structures or 
treatment systems unless specifically designed to treat such chemicals and other contaminants. 
All wastes from dipping vats, pest and parasite control units, fuels and other petroleum products, 
pharmaceuticals, and facilities used to manage other potentially hazardous or toxic chemicals 
should be handled and disposed of in a manner sufficient to prevent pollutants from entering the 
wastewater retention structures or waters of the U.S. Although the NMP requirement addresses 
only the disposal of chemicals, EPA encourages CAFOs to minimize the use of potentially 
harmful chemicals and contaminants and to address in their NMPs all areas where chemicals are 
stored, mixed, and loaded as well as disposal of empty chemical containers to ensure that wastes 
and runoff are controlled. Chemical handling plans should consider protection of wells, water 
supplies, and drainage ways that might be in or close to chemical storage and handling areas.
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5.8. Site-Specific Conservation Practices  
40 CFR Part 122.42(e)(1)(vi)

All permitted CAFOs must implement 
appropriate site-specific conservation practices 
to control and minimize the runoff of nitrogen 
and phosphorus to waters of the U.S. For 
permitted Large CAFOs (except horse, sheep, 
and duck CAFOs), the ELG specifically requires 
implementation of land application setbacks or 
alternative practices as described below. The 
CAFO regulations also require all permitted 
CAFOs to include in their NMPs any additional 
conservation practices that are necessary to 
control nutrient runoff.

In addition to the required setback(s) or 
buffer(s), the NMP may identify practices that 
are implemented for purposes other than 
controlling nutrient runoff. That could include 
anaerobic digesters (code 366) heavy use 
area protection (code 561), or livestock shade 
structures (code 717), to name a few. To ensure that those practices are not identified as permit 
terms for site-specific conservation practices, NMPs should clearly identify which conservation 
practices are included for the purpose of controlling nutrient runoff to surface waters.

To the extent that conservation practices that are implemented by a CAFO are necessary to 
ensure proper implementation of other practices identified in 40 CFR part 122.42(e)(1), those 
practices constitute a term of the NMP. That would include, for example, practices necessary to 
ensure adequate storage or to satisfy protocols for land application.

5.8.1. Permit Terms for Conservation Practices
While it is common for a number of conservation practices to be included in an NMP, Large 
CAFOs (except horse, sheep, and duck CAFOs) must (at a minimum) implement the 100-foot 
setback or the 35-foot vegetated buffer required by the ELG, or demonstrate that the setback or the 
35-foot vegetated buffer is not necessary because of the implementation of an alternative practice. 
Those ELG requirements are described in more detail, in Section 5.8.2, below. Large CAFOs 
must include that practice in the NMP because it is a necessary term of the permit required to 
meet 40 CFR part 122.42(e)(1)(vi). While the 100-foot setback, 35-foot buffer, or other alternative 
is required only of Large dairy, beef, poultry, swine, and veal calf CAFOs, it might be a helpful 
starting point for the permit writer when determining appropriate BPJ conservation practice 
limits for Small and Medium CAFOs and horse, sheep, and duck CAFOs. The requirement for 

Restored riparian forest buffers provide protection 
from manure nutrients running off into ponds and the 
downstream watershed. (Photo courtesy of USDA/ARS)
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conservation practices at 40 CFR part 122.42(e)(1)(viii) specifically identifies setbacks and buffers 
as conservation practices that are expected be included in an NMP. In addition to not applying 
manure in the required setback, CAFOs should also not apply manure in the following areas or 
under the following conditions:

▶ Near or in wetlands, riparian buffer areas, water resources, wells, drinking water 
supplies, high slope areas, and high erosion areas.

▶ Within concentrated water flow areas (vegetated or non-vegetated) such as ditches, 
waterways, gullies, swales, and intermittent streams.

▶ When the hydraulic load/irrigation water exceeds the infiltration rate of the soil.

▶ When crops are not being grown.

▶ When the ground is frozen or snow-covered.

▶ When measurable precipitation is occurring on the day of application.

The permit authority may include these types of requirements as technology-based standards.

Any other conservation practice included in the NMP should be identified as a site-specific 
permit term if the practice is necessary to meet any of the requirements associated with 
40 CFR part 122.42(e)(1) or if the practice influences the outcome of the field-specific risk assessment 
of the potential for nitrogen and phosphorus transport from each field and, consequently, the 
application rate (for a detailed discussion on the outcome of the field-specific risk assessment of 
the potential for nitrogen and phosphorus transport from each field, see Chapter 6.5.1). If the NMP 
includes other conservation practices that do not control the risk of nutrient runoff and do not 
affect nutrient runoff, permit writers should not include those conservation practices as a term of 
the permit. In general, non-nutrient control practices should be considered enhancements, rather 
than provisions required for compliance with the applicable regulations, unless they actually 
do affect nutrient runoff. Conversely, such practices should not be allowed if they impermissibly 
facilitate runoff that is not accounted for in the NMP. Other types of conservation practices that 
might be included in a CAFO’s NMP are discussed in Section 5.8.3 below.

Site-specific permit terms for this requirement should include the identification of the specific 
practice(s) that are used and the location in the production area and/or land application area 
(as identified in the NMP map(s) or other sources) where the conservation practice(s) are 
implemented to control nutrient runoff. Where applicable, O&M should also be included as part 
of the site-specific terms. Specific O&M procedures are often required for a practice to function 
efficiently throughout its expected life span. NRCS conservation practice standards may include 
specific O&M requirements for certain practices. For example, O&M requirements for filter strips 
(code 393) include harvesting, weed control, inspection and repair after storm events, and other 
procedures to maintain species composition, stand density, and functionality of the filter strip. 
Where the NRCS standard does not include specific O&M requirements, the permit writer should 
add these as permit terms where appropriate to do so.
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Permit writers should also be aware of the expected life span of conservation practices that 
are incorporated as site-specific terms to ensure that the critical nutrient control practices 
remain functional and effective. Table 5-9 shows the practice life span, established by NRCS at 
a national level, for conservation practices that permit writers are likely to encounter in NMPs. 
A conservation practice life span is the minimum time (in years) the implemented practice is 
expected to be fully functional for its intended purpose(s). The established conservation practice 
life spans are based on following an O&M plan developed for the practice making it a critical part 
of the permit term. A one-year application life span is established for those management type 
conservation practices, where practices are reapplied (other than normal O&M) annually or more 
than one time on the same land to achieve its purpose(s). Each state can establish practice life 
spans for its state-specific conservation practice standards.

Table 5-9. Life spans for selected NRCS conservation practice standards

Conservation practice Code Life span (years)

Conservation Crop Rotation 328 1

Contour Buffer Strip 332 5

Cover Crop 340 1

Filter Strip 393 10

Grassed Waterway 412 10

Irrigation Water Management 449 1

Residue and Tillage Management 329

345

346

1

Riparian Forest Buffer 346 15

Stripcropping 585 5

Terrace 600 10

Source: NRCS eDirectives, National Bulletin 450-9-8, July 28, 2009.  
http://policy.nrcs.usda.gov/viewerFS.aspx?hid=25215

While some elements of conversation practices can be broadly applicable to all facilities, such 
as the requirements of the ELG, EPA believes that some elements need to be site-specific to fully 
meet the requirements of 40 CFR part 122.42(e)(5). That is particularly true given the importance 
that many conservation practices play in determining the outcome of the risk assessment and 
therefore the amount of nutrients that are to be land applied. For approaches on writing the 
minimum NMP requirements as permit terms, see Chapter 4.1.5.

Table 5-10 identifies the technical basis for conservation practices to control nutrient runoff and 
the NRCS conservation practice standards that might address the relevant activity and could be 
included as part of this permit term. If a reference to an NRCS practice standard is used, permit 
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writers should ensure that necessary O&M actions are also included as permit terms. Appendix K, 
NRCS Conservation Practice Standards, includes descriptions of those and other related 
conservation practices.

Table 5-10. EPA minimum practice/NRCS conservation practice comparison

NPDES NMP 
minimum 
practice Technical basis Associated NRCS conservation practice standards

Site-specific 
conservation 
practices

The implementation 
of conservation 
practices reduces the 
velocity of runoff, 
traps sediment, 
absorbs nutrients and 
promotes infiltration 
of runoff to prevent it 
from entering waters 
of the U.S.

Conservation Crop Rotation – NRCS Practice Standard 
Code 328

Contour Buffer Strips – NRCS Practice Standard Code 332

Cover Crop – NRCS Practice Standard Code 340

Filter Strip – NRCS Practice Standard Code 393

Grassed Waterway – NRCS Practice Standard Code 412

Irrigation Water Management – NRCS Practice Standard 
Code 449

Residue and Tillage Management – NRCS Practice 
Standard Codes 329, 345, 346

Riparian Forest Buffer – NRCS Practice Standard Code 391

Stripcropping – NRCS Practice Standard Code 585

Terrace – NRCS Practice Standard Code 600 

5.8.2. Required Land Application Setback and Alternatives for 
Large CAFOs 40 CFR Part 412.4(c)(5)

At a minimum, the ELG prohibits Large dairy, beef, poultry, swine, and veal calf CAFOs from apply-
ing manure, litter, or process wastewater closer than 100 feet to any downgradient surface water, 
open tile line intake structure, sinkhole, agricultural well head, or other conduit to surface waters 
except as allowed by the two alternatives discussed below. A setback is an area where manure, litter 
or process wastewater is not applied, but crops can continue to be grown. A setback reduces pollu-
tion by increasing the distance pollutants in land-applied manure, litter or process wastewater has 
to travel to reach surface water bodies. CAFOs can apply commercial fertilizer in the setback zone, 
and can grow crops in the setback zone, but CAFOs are encouraged not to apply any form of nutri-
ents this close to surface waters and to implement conservation practices in these areas.

CAFOs can use two alternatives to the 100-foot setback requirement in the ELG. First, the CAFO 
can establish a 35-foot-wide vegetated buffer between the land application site and waters of 
the U.S. Second, the CAFO can demonstrate that the setback or the 35-foot vegetated buffer is 
not necessary because of implementing an alternative practice. Each of those alternatives is 
described below.
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States can require implementation of other setbacks, such 
as from property lines, homes, surface waters, wells, road 
rights-of-way, and public use areas. Those setbacks would 
also be included in a CAFO’s NMP; however, it would be 
up to the permit writer as to whether such setbacks are 
included as part of the permit term for this requirement.

35-Foot Vegetated Buffer
A vegetated buffer is a permanent strip of dense, perennial 
vegetation established parallel to the contours of and 
perpendicular to the dominant slope of the land application 
field. NRCS standards such as practice code 393 (Filter Strip) 
recommend appropriate species for cover, generally native 
species. If the native species include hay or alfalfa, CAFOs 
can choose such species in the vegetated buffer; however, 
for the area to continue to be considered vegetated, CAFOs 
should not harvest it. The purpose of a vegetated buffer is 
to slow the runoff from a land application site, enhance the 
filtration of the runoff, and minimize the risk of nutrients 
and other pollutants leaving the land application site and 
reaching surface waters. CAFOs may not grow crops in 
the buffer or apply manure, litter, or process wastewater 
to the buffer. NRCS standards recommend appropriate 
maintenance of the buffer, such as periodic sediment 
removal, nutrient removal, and vegetation trimming.

Demonstration That the Setback is Not Necessary
CAFOs can demonstrate that the setback is not necessary because it is implementing alternative 
conservation practices or field-specific conditions. If an alternative practice for compliance with 
the 100-foot setback is proposed, aside from the 35-foot vegetated buffer, it should be identified 
in the NMP, and the CAFO must demonstrate in its permit application or NOI that the alternative 
is equivalent to the 100-foot setback. Pollutant reductions of nitrogen, phosphorus, five-day 
biochemical oxygen demand (BOD5) and total suspended solids (TSS) equal to or greater than the 
reductions achieved by the 100-foot setback should be demonstrated. It is the CAFO that must 
ultimately make the demonstration, even if the CAFO uses information generated by others. The 
regulations do not prescribe how the CAFO should make the demonstration; however, in general, 
CAFOs should not be allowed to use a setback less than 100 feet or a buffer smaller than 35 feet 
without implementing some additional controls. A smaller setback or buffer implemented without 
additional controls, or the total absence of any setback or buffer, might be insufficient to meet 
the requirement in 40 CFR part 122.42(e)(1)(vi) to “control runoff of pollutants to waters of the 
United States.”

Setbacks that include multiple rows of trees and 
shrubs, a grass strip, combined with terraces 
protect Bear Creek in Story County, Iowa.  
(Photo courtesy of USDA/NRCS)
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CAFOs should not assume that meeting state BMP requirements or implementing commonly 
used conservation practices will always meet the demonstration requirement. For example, 
incorporation (i.e., tilling the manure into the soil) allows nutrients to make immediate contact 
with soil particles and therefore minimizes certain nutrient losses. Specifically, incorporation can 
reduce dissolved phosphorus runoff from manure nutrients versus allowing manure nutrients 
to remain on the surface. However, incorporation increases erosion and, therefore, increases 
particulate phosphorus losses. A 100-foot setback controls nutrient losses in many forms. The 
demonstration of equivalency for any proposed alternative must show that the alternative does 
the same. At a minimum the pollutant reductions should address the runoff, leaching and erosion 
of nutrients (nitrogen and phosphorus), BOD5, and solids.

In some cases, a state could develop a list of alternative conservation practices that have been 
evaluated and demonstrated to provide pollutant reductions better than the 100-foot setback. 
CAFOs should check to see whether their permitting authority has collected data and information 
that could be used to demonstrate that certain conservation practices provide pollutant 
reductions equivalent to or better than the reductions that would be achieved by the 100-foot 
setback. A state could also provide CAFOs with information or could specify suitable methods to 
facilitate the CAFO’s demonstration.

5.8.3. Additional Conservation Practices Identified in the NMP
In addition to the required 100-foot setback (or compliance alternative) for Large dairy, beef, 
poultry, swine, and veal calf CAFOs, other conservation practices that are necessary to minimize 
the runoff of nitrogen and phosphorus to waters of the U.S. from any CAFO could be identified as 
a term of the NMP. In general, any practices on which the CAFO relies for its nutrient transport 

risk assessment should be included in the 
NMP. For example, practices that ensure 
adequate erosion control will help control 
sediment-bound nutrient transport to surface 
waters. Soil erosion is typically a factor used 
to calculate the P-Index, a common nutrient 
transport risk assessment tool. Therefore, the 
elimination of any conservation practices that 
control erosion losses might change a CAFO’s 
field-specific risk assessment and thereby 
affect the amount of additional manure 
that can be land applied. The use of residue 
management, such as no-till or mulch-till, is 
another example of a practice that might affect 
the outcome of a CAFO’s nutrient transport 
risk assessment. Such practices minimize 
soil surface disturbances and, therefore, 
help to control erosional nutrient losses. For 

Conservation filter strips are a popular practice for Illinois 
farmers. The strips help to keep soil and nutrients out of 
creeks and streams and provide quality habitat for many 
species of wildlife. (Photo courtesy of USDA/NRCS)
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that reason, residue management is also considered a key 
characteristic of many P-Indices and is inextricably linked 
to other aspects of the NMP, specifically the risk assessment 
and, thereby, rates of application. Therefore, such types of 
practices should also be included as part of the site-specific 
conservation practice permit term.

5.9. Manure and Soil Testing 
Protocols  
40 CFR Part 122.42(e)(1)(vii)

The NMP must identify protocols for appropriate testing of 
manure and soil. Testing protocols for all CAFOs should 
address the sampling procedures, appropriate methods of 
analysis, and the required testing frequency. Large dairy, 
beef, swine, poultry, and veal calf CAFOs are required 
by the ELG to analyze manure at least once annually for 
nitrogen and phosphorus. Soil must be analyzed at least 
once every 5 years for phosphorus. 40 CFR § 412.4(c)(3).

All CAFOs must use the results of the most recent 
representative manure, litter, and process wastewater 
test for nitrogen and phosphorus taken within 12 months 
of the date of land application when calculating the 
maximum amount of manure, litter, and process wastewater to be land applied each year. 
40 CFR §§ 122.42(e)(5)(i)(B), 122.42(e)(5)(ii)(D)(2). The CAFO operator may use a 5-year manure 
analysis average as long as the average includes a manure analysis taken within the past 12 
months. Any CAFO using the narrative rate approach for calculating maximum amounts of 
manure, litter, or process wastewater to be land applied must also rely on the results of the most 
recent phosphorus soil testing requirements that are in accordance with the Director-approved 
protocols. 40 CFR § 122.42(e)(5)(ii)(D)(1).

5.9.1. Permit Terms for Protocols for Manure and Soil Testing
To the extent that broadly applicable permit terms meet the requirements above for identifying 
protocols for appropriate testing of manure and soil, additional requirements might not be 
necessary. Adequate technical standards should identify the necessary protocols for sampling 
and analyzing both manure and soil. That could include the laboratories that are to be used 
(e.g., laboratories listed with the Manure Testing Laboratory Certification Program (MTLCP) or 
those that meet the requirements of the North American Proficiency Testing Program (NAPT) 
for soil analyses), how samples should be collected (described in Section 5.9.2 below), and which 
analyses (e.g. Mehlich I, Mehlich III, Olsen, Bray, or other appropriate extractions for soil samples) 

NRCS staff and landowner measuring residue.  
(Photo courtesy of USDA/NRCS)
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are to be used. A broadly applicable permit term 
could require following those protocols that 
are established in the state Director identified 
technical standards.

A site-specific component is not always 
necessary for this permit term as long as 
sufficient details are included in the broadly 
applicable terms of the permit (or technical 
standards when the technical standard is used 
as a broadly applicable term). However, site-
specific measures may be included as part 
of the permit term if specific information is 
included in the NMP that the permit writer 
deems necessary to ensure compliance with the 
regulatory requirement.

No NRCS conservation practices address the 
relevant activity and could be included as part of this permit term because protocols are generally 
developed by each state in conjunction with land grant universities. However, it is ultimately the 
Director’s determination as to what is required in the technical standards.

Sample broadly applicable permit language
Manure must be analyzed at least once annually for nitrogen and phosphorus content. Soil 
must be analyzed at least once every 5 years for phosphorus content. Protocols for sampling 
and analyzing the sample established in the technical standards must be followed. The 
results of those analyses must be used in determining application rates for manure, litter, and 
process wastewater.

5.9.2. Technical information for Protocols for Manure 
and Soil Testing

The following section provides an overview of sampling methods for manure and soil analysis. 
Where similar information is identified in the NMP, the information can be included as part of 
the permit term for identifying appropriate protocols for the manure and soil sampling.

Manure Test Protocols
Taking samples that are representative of the manure that will be land applied is critical to 
obtaining an accurate manure analysis. How the manure samples are collected, the specific 
number of samples and subsamples taken, what the samples are analyzed for, and approved 
laboratories or methods that are to be used to perform the analyses are all a part of the protocols 
for manure testing and should be identified in the technical standard for nutrient management 

Figure 5-3. Sampling soil by type or condition. 
Within each field, collect a separate sample 
from each area that has a different type of soil 
or different management history.

5. Nutrient Management Planning

5.1. Nine Minimum 
Requirements

5.2. Developing Permit 
Terms

5.3. Adequate Storage 5.4. Mortality Management 5.5. Clean Water 
Diversion

5.6. Prevention of Direct Animal 
Contact with Waters of the U.S.

5.7. Chemical Disposal 5.8. Conservation Practices 5.9. Manure and Soil Testing 5.10. Protocols for Land 
Application

5.11. Recordkeeping 5.12. Developing an NMP

5.9.2. Technical Information

 153  153  153 



5-37NPDES Permit Writers’ Manual for CAFOs

(Section 6.3.1). The permit writer should verify that the methods for manure analysis in the NMP are 
consistent with protocols identified by the applicable nutrient management technical standards.

Manure Sampling
Proper sampling is the key to obtaining reliable manure analysis results. Accurate laboratory 
procedures have little value if the sample fails to represent the manure that is to be land applied. 
This section provides a brief overview of the methods employed for different types of manure 
samples. Permit writers will not generally be collecting actual samples, so this section is provided 
for informational purposes only. However, enforcement actions might require sample collection, 
and inspectors could also be collecting samples.

Manure samples submitted to a laboratory should represent the average composition of the 
material that will be applied to the field. Reliable samples typically consist of material collected 
from multiple locations within a storage structure. Typically, the subsamples from different 
locations in a storage structure are mixed well, and a single sample is removed from the composite 
for analysis. Representative sampling methods vary according to the type of manure. It is impor-
tant that proper containers are used and maximum holding or shipping times are also identified 
and followed to avoid contaminating or altering the collected samples. General sampling recom-
mendations follow. It is always best to check with the laboratory that will analyze the samples to 
know how to best prepare and ship samples and when the laboratory is willing to receive them.

Liquid manure
Liquid manure samples submitted for analysis are generally placed in a sealed, clean plastic 
container with about a one-pint volume. Glass is not suitable because it is breakable and could 
contain contaminants. At least 1 inch of air space is generally left in the plastic container 
to allow for expansion caused by the release of gas from the manure material. Samples that 
cannot be shipped on the day they are collected 
should be refrigerated or frozen to minimize 
chemical reactions and pressure buildup from 
gases. Ideally, liquid manure should be sampled 
after it is thoroughly mixed, but because that is 
sometimes impractical, samples can also be taken 
in accordance with the suggestions that follow.

Liquid storage effluent
Premixing the surface liquid in the liquid 
storage is not needed, provided it is the only 
component that is being pumped. Growers 
with multistage systems should draw 
samples from the liquid storage they intend 
to pump for crop irrigation. Samples should 
be collected using a clean, plastic container. 
One pint of material should be taken from 

Water samples from filtration lagoon.  
(Photo courtesy of USDA/NRCS)
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at least eight sites around the lagoon and then mixed in a larger clean, plastic container. 
Effluent should be collected at least 6 feet from the lagoon’s edge at a depth of about one 
foot. Shallower samples from anaerobic lagoons might be less representative than deep 
samples because oxygen transfer near the surface sometimes alters the chemistry of the 
solution. Floating debris and scum should be avoided. One pint of mixed material should be 
sent to the laboratory. Galvanized containers should not be used for collection, mixing, or 
storage because of the risk of contamination from metals (e.g., zinc) in the container.

Liquid slurry
Manure materials applied as a slurry from a pit or storage pond should be mixed before 
sampling. Manure should be collected from several areas (approximately 8) around the pit 
or pond and mixed thoroughly in a clean plastic container. An 8- to 10-foot section of 0.5- 
to 0.75-inch plastic pipe can also be used to collect a representative sample by extending 
the pipe into the manure, pressing a thumb over the end of the pipe to form an air lock, 
removing the pipe from the manure, and releasing the air lock to deposit the manure in the 
plastic container.

Lagoon sludge
It is somewhat more difficult to obtain a representative sample of lagoon sludge. Two 
common methods are used. One method requires pumping the lagoon down to the sludge 
layers. Then, during sludge agitation, a liquid or slurry type of sample described above can 
be collected. The other method requires inserting a probe to the bottom of the lagoon to 
obtain a column of material. A sludge-judge is a device commonly used for such sampling. 
The sludge component of the column is released into a clean plastic bucket, and samples 
are likewise collected from several (12 to 20) other sampling points around the lagoon to 
obtain a composite, representative sample. That procedure should be performed with a 
boat or mobile floating dock. For analysis, most laboratories require at least one pint of 
material in a plastic container. The sample should not be rinsed into the container because 
doing so dilutes the mixture and distorts nutrient evaluations. However, if water is typically 
added to the manure before land application, a proportionate quantity of water should be 
added to the sample.

Solid manure
Solid manure samples should represent the manure’s average moisture content. A one-quart 
sample is typically adequate for an analysis. Samples are generally taken from several different 
areas (approximately eight) in the manure pile, placed in a clean plastic container, and thoroughly 
mixed. Approximately one quart of the mixed sample should be placed in a plastic bag, sealed, and 
shipped directly to the laboratory. Samples stored for more than 2 days should be refrigerated.

Sampling within dry litter houses
Litter can be sampled in production houses before litter cleanouts, but one must take care 
to collect a representative sample. Ten to fifteen small samples are typically collected from 
each house and placed in a clean plastic bucket. Samples should be taken to the depth of 
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cleanout, being careful not to dig into the dirt floor. Cake litter samples should be taken at 
the depth of cake removal. Litter samples from brooder breeder slat houses should be taken 
after the slat manure and litter are mixed during the cleanout process. Material that will be 
applied to the field should be sampled (e.g., cake out results should not be used to represent 
total cleanout). Samples should be thoroughly mixed in the bucket. Approximately one 
quart of material should be placed in a plastic freezer bag or wide-mouth plastic bottle 
before submitting for analysis.

Poultry below-house manure sampling
In a high-rise system, manure is deposited below the poultry house. If the system is 
properly managed, the manure should be fairly uniform in moisture and appearance. 
Several (approximately eight) samples should be collected throughout the storage area. If 
manure in certain areas differs in appearance, 10 percent of the manure samples should 
be taken from an area that is different from the bulk of the pile. The collected material 
should be combined in a plastic container and mixed thoroughly. The one-quart laboratory 
sample should be taken from the mixture, placed in a plastic bag, sealed, and shipped to 
the laboratory for analysis. If the sample cannot be shipped within one day of sampling, it 
should be refrigerated.

Stockpiled manure or litter
Ideally, stockpiled manure and litter should be stored under cover on an impervious 
surface. The weathered exterior of uncovered waste might not accurately represent the 
majority of the material. Rainfall generally moves water-soluble nutrients down into the 
pile. If an unprotected stockpile is used over an extended period, it should be sampled 
before each field application. Stockpiled manure should be sampled at a depth of at least 
18 inches at six or more locations. The collected material should be combined in a plastic 
container and mixed thoroughly. The 
one-quart laboratory sample should 
be taken from the mixture, placed in a 
plastic bag, sealed, and shipped to the 
laboratory for analysis. If the sample 
cannot be shipped within one day of 
sampling, it should be refrigerated.

Surface-scraped manure
Surface-scraped and piled materials 
should be treated like stockpiled 
manure, using the same procedures 
for taking samples. Ideally, surface-
scraped materials should be protected 
from the weather unless they are used 
immediately.

Fresh manure samples collected at a swine facility near 
Peoria, Illinois. (Photo courtesy of USDA/ARS)
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Composted manure
Ideally, composted manure should be stored under cover on an impervious surface. 
Although nutrients are somewhat stabilized in such materials, some nutrients can leach 
out during rains. When compost is left unprotected, samples should be submitted to the 
laboratory each time the material is applied to fields. Sampling procedures are the same as 
those described for stockpiled waste.

Manure Analysis2

Both public and private laboratories analyze manure samples. Public laboratories generally 
operate in conjunction with either a state land grant university or a state agricultural or 
environmental agency. Private laboratories can be found through local Cooperative Extension 
Service agents, the land grant university, state regulators, or other producers. State technical 
standards should identify state-approved laboratories or laboratory procedures or both to 
properly analyze manure. The permit writer 
should ensure that any laboratory used by an 
operator and identified in a CAFO’s NMP has 
been selected in accordance with the state’s 
technical standards.

Manure analysis results can be presented in a 
number of ways. The most common way is wet, 
as-is basis in pounds of nutrient (nitrogen or 
phosphorus) per ton; pounds per 1,000 gallons of 
manure or wastewater; or pounds per acre-inch 
of manure or wastewater. If a laboratory reports 
results on a dry basis, the moisture content 
of the manure must be known to convert the 
results back to a wet basis. A laboratory might 
also give results as a concentration (parts per 
million [ppm], percent (%), or milligram per liter 
[mg/L]), which likewise requires conversion 
factors to get the results into a usable form 
according to how the manure will be applied. 
Finally, if a laboratory reports phosphorus as 
elemental phosphorus, it must be converted to 
the fertilizer basis of P2O5. That can be done with 
the following conversion:

P × 2.29 = P2O5

Nitrogen is typically reported as total Kjeldahl nitrogen (TKN), ammonium N (NH4
-N), and 

sometimes nitrate-nitrogen (NO3
-N). TKN is the concentration of ammonium and organic 

nitrogen. NH4
-N and NO3

-N are directly provided by the manure analysis and are both plant 

What Forms of Nutrients Should Be 
Tested?
At a minimum, CAFOs should test for total 
Kjeldahl nitrogen (TKN), ammonia, total 
phosphorus, and soluble phosphorus.

Organic forms of nitrogen are converted to 
inorganic forms of nitrogen during a process 
called mineralization. The inorganic forms 
of nitrogen are used by plants. Inorganic 
nitrogen, such as ammonium N (NH +

4 ), is 
usually attached to soil particles until used 
by the plants. In contrast, the nitrate form 
(NO -

3 ) is highly susceptible to leaching and 
can leach before used by the plant.

Adsorbed phosphorus is considered 
unavailable for plant growth. Erosion and 
runoff are common ways in which adsorbed 
phosphorus can transport off-site and 
contaminate surface water. In contrast, 
highly permeable soils, low pH, and low 
organic matter allow phosphorus to leach.
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available fractions of nitrogen (for information 
on plant-available nutrients, see Appendix A, 
Basic Soil Science and Soil Fertility). A fraction 
of the organic nitrogen will become rapidly plant 
available when land applied, and additional 
nitrogen will become available over the course 
of the following few years. Such a release of plant 
available nitrogen occurs through mineralization, 
which must be accounted for when calculating 
land application rates. From the manure analysis, 
organic nitrogen can be calculated as the 
difference between the TKN and NH4

-N.

NH4
-N is subject to volatilization losses. Significant 

volatilization losses can occur during manure 
storage; therefore, the manure analysis should 
take place as close to the time of application as 
possible to accurately assess the nutrient content 
just before field application.

NO3
-N is not always reported in a manure analysis. Nitrate becomes available from the oxidation 

of ammonium (nitrification). Manure on many animal operations is stored in an anaerobic 
environment, and for those operations, measures of NO3

-N are negligible. However, if manure 
is stored in an aerobic lagoon or sampled from a compost source, an NO3

-N analysis should be 
requested.

Reports of analysis on an as-is basis should be in the units of measure and nutrient forms most 
useful to an operation for nutrient planning purposes. The most useful nutrient form reported in a 
manure analysis is predicted nutrients available for the first crop in a planned crop rotation. First 
year nutrient availability is predicted on the basis of estimates of manure breakdown and nutrient 
loss because of application method.

To meet a specific plant nutrient requirement, nutrients listed in the report or calculated as 
available for the first crop should be used in determining the actual application rate. For the 
availability prediction to be reliable, the person who collected the sample should have properly 
identified the type of manure and the application method on the information sheet submitted to 
the laboratory. All information required by the laboratory must be reported for the laboratory to 
do the appropriate analysis. Sampling and shipping procedures must be followed for the results 
to be accurate. It is important to understand that nutrient availability cannot be determined with 
100 percent accuracy. Many variables, including the type of manure and environmental factors 
(e.g., soil type, rainfall, temperature, and general soil conditions) influence the breakdown of 
manure and nutrient loss.

Calculating the Dry Weight of 
Nitrogen in Manure
The CAFOs most recent manure sample 
analysis indicates that the nitrogen 
content in lb/ton wet weight is 3.3, and 
the moisture content is 33 percent. To 
calculate the amount of nitrogen in lb/
ton dry weight, the CAFO uses the 
following equation:

Concentration N dry basis = 
Concentration N wet basis × (100 G % 
moisture content)

 = 3.3 lb/ton × (100 G 33%)

 = 2.2 lb/ton
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A Sample Manure Analysis. A laboratory will generally provide findings in concentration and 
as a wet basis. Concentration is reported in the percent or ppm of specific constituents, while wet 
basis is reported in pounds per ton, pounds per 1,000 gallons of manure/wastewater, or pounds 
per acre-inch manure/wastewater for specific constituents. Below is an example of a typical 
analysis report.

Soil Test Protocols
Crop nutrient requirements vary depending on factors such as soil characteristics and previous 
fertilization. Soil testing is used to provide agronomic and environmentally sound nutrient and 
lime recommendations. It provides growers a means to assess soil pH and plant-available nutrient 

content, to determine the need for addition 
of lime and nutrients, and to minimize 
nutrient losses to the environment from over-
application.

Good animal manure management includes 
routine soil sampling on every field on which 
manure is applied. EPA generally considers 
soil sampling for phosphorus every 5 years as 
the minimum necessary to properly manage 
soil nutrient levels (as is required for Large 
dairy, beef, poultry, swine, and veal calf 
CAFOs under the ELG. 40 CFR § 412.4(c)(3). 
States should consider more frequent 
testing, especially for operators who are 
implementing nitrogen-based NMPs.Soil sampling - collection of a soil core. (Photo courtesy of 

USDA/MO NRCS)
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Soil Sampling
Proper sampling is the most important component of an 
accurate soil test. If a representative sample is not collected, 
the recommendations developed by the laboratory will likely 
be inaccurate, resulting in excessive nutrient application or 
deficiencies that will affect production. Permit writers and 
inspectors will generally not be collecting soil samples, so this 
section is provided for informational purposes only. However 
enforcement actions might require the soil sample collection in 
some cases.

Every soil sample submitted for testing typically consist of about 
15 to 20 cores taken at random locations throughout one field 
or management unit. The various cores will be used to form one 
composite sample to be submitted for laboratory analysis. Keep 
in mind that each composite sample should represent only one 
general soil type or condition (see Soil Surveys text box). If the field 
contains areas that are obviously different in slope, color, drainage, 
and texture and if those areas can and will be managed separately, a separate sample should be 
submitted. Many state technical standards will establish a maximum field acreage that a soil 
sample can represent; it is important for a permit writer to be aware of those limits.

Soil Surveys
Planners and permit writers can use published soil surveys to identify fields or sub-fields that should 
be sampled or managed separately on the basis of variations in soil type. The National Cooperative 
Soil Survey (NCSS), coordinated by NRCS, is a county-by-county scientific inventory of U.S. soils on 
nearly all public and private land.

Soil surveys contain soil maps and general information about the agriculture and climate of the 
area and descriptions of each soil type. A soil survey could also include interpretations of the soil’s 
characteristics, and guidance for community planning, agricultural land management, engineering, 
and wildlife management.

Soils in the survey are classified by soil orders, suborders, great groups, subgroups, families, and 
series. The U.S. system of soil classification recognizes approximately 15,000 different soil series.

Soil survey reports are available from several sources.
• The state or local NRCS office, county extension office, or congressional representatives 

might offer free reports.

• Public libraries and conservation district offices generally have reference copies available.

• Soil surveys are available on the Web Soil Survey website: http://websoilsurvey.nrcs.usda.gov

Soil Sampling
ANSI GELPP 0004-2002, Manure 
Utilization (ANSI 2002) standard 
recommends sampling soils every 
3 years and analyzing them for, at 
minimum, nitrate content, available 
phosphorus content, pH, and 
buffer pH. EPA also recommends 
periodically analyzing the soil 
sample for nitrogen, potassium, pH, 
alkalinity, metals, micronutrients, 
and organic matter to better 
assess the soil conditions at a land 
application site.

5. Nutrient Management Planning

5.1. Nine Minimum 
Requirements

5.2. Developing Permit 
Terms

5.3. Adequate Storage 5.4. Mortality Management 5.5. Clean Water 
Diversion

5.6. Prevention of Direct Animal 
Contact with Waters of the U.S.

5.7. Chemical Disposal 5.8. Conservation Practices 5.9. Manure and Soil Testing 5.10. Protocols for Land 
Application

5.11. Recordkeeping 5.12. Developing an NMP

5.9.2. Technical Information

 160  160  160 



5-44 NPDES Permit Writers’ Manual for CAFOs

When collecting soil samples, small areas where the soil conditions are obviously different from 
those in the rest of the field should be avoided; examples include wet spots, old manure and urine 
spots, places where wood piles have been burned, severely eroded areas, old building sites, fence 
rows, spoil banks, and the like. Samples taken from such locations are not typical of the soil in 
the rest of the field, and including them could produce misleading results. Areas in a field where 
different crops have been grown in the past should be sampled separately even if the same crop 
will now be planted in the entire field. Areas that have been limed and fertilized differently from 
the rest of the field should also be sampled separately.

To avoid contamination of the samples, samples should be collected with stainless steel or 
chrome plated sampling tools and plastic buckets. Brass, bronze, or galvanized tools should 
be avoided. Tools and buckets should be clean and free of lime and fertilizer residues. Even a 
small amount of lime or fertilizer transferred from the sampling tools to the soil can seriously 
contaminate the sample and produce inaccurate results.

For soil samples intended for analysis of phosphorus and other immobile nutrients (potassium, 
calcium, and magnesium), samples should be collected at the same depth to which the 
field is tilled (usually about 6 to 8 inches) because that is the zone in which the fertilizer has 
been incorporated. For fields that rely on no-till management, non-mobile nutrients such as 
phosphorus become stratified. Phosphorus can become concentrated within the 0- to 2-inch 
depth and depleted at lower soil depths. Sampling procedures should be adjusted to identify 
variation of nutrient availability that can change under different types of land management 
so that recommendations can be adjusted. For areas that use soil nitrate testing, a deeper core 
sample might be needed. It is important to collect soil samples from the depth specified by the 
permit or technical standards. Those sources might refer to recommendations provided by the 
approved laboratory to which the sample will be sent for analysis. Before filling the shipping 
container, the cores should be pulverized and mixed thoroughly in a clean, plastic bucket. The 
composite soil samples should be air dried and the shipping container filled about two-thirds full 
with the mixture. Once the soil test results are known, the final fertilizer and lime suggestions 
can be made. Recommendations are typically given on a per-acre basis for each nutrient.

Soil Analysis
A soil test is a laboratory procedure that measures the plant-available portion of soil nutrients. 
The measurement is used to predict the amount of nutrients that will be available during the 
growing season. In general, the soil test is an extraction procedure that has been tailored to a 
specific region.3 A soil test is used to assess the fertility of a soil but does not provide a direct 
measure of the actual quantity of plant available soil nutrients. Therefore, a soil test is used to 
predict a crop response and can be used to provide a nutrient recommendation needed to achieve 
a given crop response.

Soil tests provide quantitative and qualitative analyses regarding the availability of nutrients 
in the soil. A single quantitative numeric value is provided, which is interpreted on the basis 
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of regional crop response research. The 
quantitative value is typically given in ppm or 
pounds per acre (lbs/A) elemental phosphorus, 
potassium, magnesium, or any other element 
that is being analyzed. Interpretation of the soil 
test value is based on the current availability 
of the nutrient being analyzed in the soil. 
Interpretations typically range from very low 
to very high or excessive. Interpretations have 
also been described using the terminology 
optimum and below or above optimum. The 
way categories are described and the number 
of categories that are defined is typically 
determined by the land grant universities or the 
soil testing laboratory.

Nutrient levels designated optimum (or in 
some states medium or high) indicate sufficient 
levels of plant available soil nutrients for a given 
crop yield. Soil test levels designated very high 
or excessive indicate more-than-sufficient 
availability of soil nutrients for plant growth. 
The qualitative categories describing a soil test 
(e.g., low, medium, optimum, high, very high, 
excessive) can generally be compared state to 
state across similar geographic regions because they describe whether an increase in yield can be 
expected if additional nutrient is applied. However, the quantitative values defining each category 
will differ depending on the soil test method used for the nutrient extraction, regional growth 
range ratings, and numeric standards for each range which are set by each state.

Laboratories will use different extracting solutions and methods for analyzing nutrient 
availability. That is mainly because different extractants are more appropriate for different 
soil properties, which vary across regions. A good example of this is the analysis used for 
soil phosphorus. The Mehlich 1, Mehlich 3, Morgan, and Modified Morgan extractants are 
predominant in the northeastern United States. Since the chemistry of northeastern soils 
primarily involves factors affecting the availability of aluminum phosphates, soil tests in the 
northeast use a dilute acid solution to dissolve these minerals and extract phosphorus. The 
Mehlich III extracting solution can be used across a wider variety of soils, including calcareous 
soils, whereas the Mehlich I extraction solution is not as effective for such types of soils. 
Laboratories also report results using different units. Commonly, results are expressed as lbs/A, 
ppm, or as a fertility index value. Given those variations, it is very difficult to convert analyses. 
It is most important to follow the recommendation developed by the laboratory for the sample 
analyzed.

Soil samples examined in a lab.  
(Photo courtesy of USDA/MO NRCS)
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Nitrogen
Not all laboratories test for soil nitrogen. It is a very mobile nutrient in the environment, and 
soil levels can change rapidly in a short period. For laboratories that do nitrogen testing, it is 
important to remember that the sampling depth for nitrogen might be different from that for 
other analyzed components (phosphorus, potassium, or pH) and that the nitrogen test is only 
relevant if a sample can be obtained, analyzed, and reported back to the producer in a short 
period. Nitrogen sampling in this mode is very valuable and saves money by reducing fertilizer 
costs and environmental risks.

Pre-Sidedress Soil Nitrate Test (PSNT)
The PSNT is a widely used tool for optimizing nitrogen fertilizer use efficiency 
for corn production. The test relies on timely measurement of mineralized 
soil nitrate in the top layer of soil just before corn’s period of rapid nitrogen 
uptake. The PSNT is highly recommended for corn fields where manure (and 
other organic sources of nitrogen) has been applied recently. The PSNT may 
be less reliable when total nitrogen application before sidedress exceeds 
50 pounds nitrogen per acre. CAFOs should consult their local Extension 
Service for more information.

Phosphorus
Phosphorus is an essential nutrient for crop and animal production, but it can accelerate 
freshwater eutrophication—one of the most common water quality impairments. Because 
phosphorus is relatively stable in soils, soil testing is useful for determining the relative levels of 
phosphorus available to crops, monitoring phosphorus accumulation over time, and determining 
when soil phosphorus levels are high enough that no additional land application is necessary.

Soil Phosphorus Test
A soil sample from the site is necessary to assess the level of available 
phosphorus in the surface layer of the soil. The available phosphorus is the 
level customarily given in a soil test analysis by the Cooperative Extension 
Service or commercial soil test laboratories. These ranges of soil test 
phosphorus values will vary by soil test method and region. The soil test 
level for available phosphorus does not ascertain the total phosphorus in 
the surface soil. It does, however, give an indication of the amount of total 
phosphorus that might be present because of the general relationship 
between the forms of phosphorus (organic, adsorbed, and labile phosphorus) 
and the solution phosphorus available for crop uptake.
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5.10. Protocols for Land Application  
40 CFR Part 122.42(e)(1)(viii)

The requirements for addressing the protocols for land application are discussed in depth in 
Chapter 6.

5.11. Recordkeeping  
40 CFR Parts 122.42(e)(1)(ix) and (e)(2)

The NMP must identify the records that will be kept to document implementation of all 
NMP minimum requirements, including the records specified for O&M. The records must 
be maintained on-site. 40 CFR § 122.42(e)(2). Section 4.2.2 describes the record-keeping 
requirements included in the CAFO rule, including the ELG record-keeping requirements for 
Large CAFOs. Table 5-11 includes examples of the types of site-specific records that a CAFO might 
include in its NMP to document implementation of the nine minimum NMP requirements.

Table 5-11. Example site-specific records to document NMP implementation

NMP 
minimum 
requirement Example site-specific records

Ensure 
adequate 
storage

• Dates of weekly visual inspections of Ponds A, B, and C, including the exposed 
portion of the pond liners; the south swale to Pond A; the east swale to Pond C; 
and Pumps 1 and 2 (Weekly Records form)

• Description of deficiencies and corrective actions associated with weekly 
inspections (Weekly Records form)

• Weekly records of the wastewater level in Ponds A, B, and C (Weekly Records 
form)

• Daily precipitation records (Rain Gauge log form)
• Document daily inspections of the east and west drinking water lines, the central 

cooling line, and the piping from the well to the barn (Weekly Records form)
• Monitor Pumps 1 and 2 hourly during all wastewater applications (Wastewater 

Application Log form)
• Dates of solids/sludge removal from Ponds A, B, and C

Ensure proper 
management 
of mortalities

• Monthly documentation (initial) that all dead animals were handled and 
disposed of as described in the NMP (Monthly Records form)

• Renderer invoices (electronic copies stored on computer)
• For catastrophic mortality, document the number, average weight, cause, and 

date of animal deaths and the method of disposal.

Diversion of 
clean water

• Dates of weekly visual inspections of the north and west berms (Weekly Records 
form)

• Dates of weekly visual inspections and cleaning/repair as needed of gutters, 
downspouts, and underground piping for roof runoff (Weekly Records form)
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Table 5-11. Example site-specific records to document NMP implementation (continued)

NMP 
minimum 
requirement Example site-specific records

Prevention of 
direct contact 
of animals 
with waters of 
the U.S.

• Records of visual inspections of the east perimeter fencing along Spring Creek, 
at a minimum monthly and after storms and other disturbance events (Monthly 
Records form)

• Description of deficiencies and corrective actions associated with visual 
inspections (Monthly Records form)

Chemical 
disposal

• Maintain inventory of chemicals stored or handled at the facility.
• Date of monthly inspections of the chemical storage shed, including a 

description of conditions that would cause concern, and required actions as 
appropriate (Monthly Records form)

• Monthly documentation (initial) that all chemicals were handled and disposed of 
as described in the NMP (Monthly Records form)

• Dates of employee training and names of employees trained on proper chemical 
handling and disposal

Conservation 
practices 
to control 
nutrient loss

• Document implementation of mowing and maintenance schedule for Field 15 
and 15a buffer strip including monitoring of vegetative density, reseeding, and 
redistribution of sediment as needed (Monthly Records form)

• Document inspections of the Field 24 filter strip at a minimum monthly 
and after storm events, including repair of any gullies that have formed, 
removal of unevenly deposited sediment accumulation that will disrupt sheet 
flow, reseeding of disturbed areas and other measures necessary to prevent 
concentrated flow through the filter strip (Monthly Records form)

Protocols for 
manure and 
soil testing

• Sampling dates and results of soil analyses for all fields (ensure laboratory reports 
identify methods of analysis)

• Sampling dates and results of irrigation water nutrient analyses
• Sampling dates and results of manure analyses, east and west stockpiles (ensure 

laboratory reports identify methods of analysis)
• Sampling dates and results of wastewater analyses, Ponds B and C (ensure 

laboratory reports identify methods of analysis)

Protocols 
for land 
application of 
manure and 
wastewater

• Complete Wastewater Application Log form for each land application event on 
each field, including

• Calculations showing the total N (PAN) and P (P2O5) to be applied (complete 
before land application)

• Total amount of PAN and P2O5 actually applied, including calculations
• Weather conditions 24 hours before application, at the time of application, and 

24 hours after application
• Document dates of inspections of Pumps 1 and 2 and all piping used to transfer 

wastewater from Ponds B and C to each field, and the center pivots irrigators on 
each field (minimum once annually and daily during application)
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The requirement for record keeping can be established 
in the general permit as a broadly applicable permit 
condition by specifically identifying all the records 
required to be maintained by all CAFOs covered 
under the permit. A site-specific component is not 
required as part of the permit term; however, site-
specific measures may be implemented if necessary 
and included in the NMP. A permit writer could 
determine that some of the site-specific records 
identified in the NMP are necessary to ensure 
implementation of the minimum NMP requirements 
and include them as site-specific terms in the permit. 
Moreover, the permit writer might determine that 
certain site-specific measures require site-specific 
records, even if those records are not identified in the NMP. The specific record-keeping 
requirements of the CAFO rule are described in Chapter 4.2.2.

5.12. Developing an NMP

5.12.1. USDA’s Comprehensive Nutrient Management Plan
A comprehensive nutrient management plan (CNMP) is a plan developed according to standards 
established by USDA’s NRCS to manage manure and organic by-products by combining 
conservation practices and management activities into a conservation system that, when 
implemented, will protect or improve air, soil, and water quality. The CNMP need not be a 
document separate from the NMP required by the CAFO regulations. The NMP minimum 
requirements in the CAFO regulations were developed to be consistent with the content 
of a CNMP as defined by USDA policy and CNMP Technical Criteria. The NMP minimum 
requirements represent a subset of the management practices and activities that would generally 
be included in a USDA-defined CNMP. The content of a USDA-defined CNMP is described in the 
USDA policy and CNMP Technical Criteria (for website links, see Appendix N, References for 
NPDES Permit Writers). Table 5-12 identifies each of the 10 elements of a CNMP and indicates 
which of the NMP minimum requirements for CAFOs would typically be addressed under each 
element during the development and implementation of a CNMP.

There are some situations where the CNMP might not fully address all the EPA NPDES minimum 
requirements. For example, the CNMP technical guidance does not specifically include the 
prevention of direct contact of animals with waters of the U.S. within the elements of a CNMP. 
However, the prevention of direct contact is strongly recommended through the CNMP technical 
criteria and in the Nutrient Management 590 conservation practice standard (USDA-NRCS 2006) 
and is generally considered to be a component of the conservation planning process. The CNMP 
is defined by USDA as a part of the conservation planning process focused on AFOs. If the CNMP 
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does not fully address the minimum requirements required by the CAFO regulation, it cannot 
qualify as a valid NMP for use with an NPDES CAFO permit. It is important to bear in mind that an 
NMP must meet all the requirements established by the Director (and discussed in this manual). 
For a CNMP to qualify as an NMP for NPDES permitting, it will need to satisfy those conditions.

EPA’s NPDES NMP minimum requirements do not address two of the ten elements of USDA’s 
CNMP—Feed Management and Other Utilization Options. Although those are important and 
should be considered in the development of a site-specific CNMP or NMP for CAFOs, they do not 
have to be addressed, as regulatory requirements, in NMPs developed as condition of a CAFO’s 
NPDES permit.

Table 5-12. USDA CNMP elements/NPDES NMP minimum practices comparison 

USDA CNMP elements NPDES NMP minimum practices

Background and Site Information

Manure and Wastewater Handling 
and Storage

Adequate storage capacity

Diversion of clean water

Farmstead Safety and Security Chemical handling

Prevention of direct contact of animals with waters of the U.S.

Mortality management

Land Treatment Practices Conservation practices to control nutrient loss

Soil and Risk Assessment Analysis Protocols for the land application of manure and wastewater

Nutrient Management Protocols for the land application of manure and wastewater

Protocols for manure and soil testing

Record Keeping Record keeping

Feed Management

Other Utilization Options

References

5.12.2. Technical Assistance for Preparing NMPs
EPA anticipates that permitting authorities will coordinate with their state agricultural agency 
partners to prepare guidance on implementing the established state nutrient management 
technical standard when developing the site-specific NMP required by the permit. (For additional 
information on the requirements of a technical standard, see Chapter 6.3.1.) In addition, a CNMP 
prepared in accordance with the CNMP Technical Criteria issued by USDA’s NRCS should meet 
most of the NMP and minimum practice requirements of the permit. (To review NRCS’s CNMP 
Technical Criteria, see NRCS National Instruction 190-304.)
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Nutrient Management Planning Tools
Many states, universities, and private sector companies have developed nutrient management 
tools that can be used (generally within a specific state) to assist livestock and poultry 
producers develop site-specific NMPs. One example of such tools follows:
Manure Management Planner (MMP): Developed at Purdue University; a manure utilization 
planning tool to help develop NMPs. You can access MMP at http://www.agry.purdue.edu/mmp/

Appendix L, Nutrient Management Planning Software, provides additional information on 
other state software programs available for generating NMPs.

CAFO owners and operators should seek technical assistance for developing NMPs. Federal 
agencies, such as the NRCS, and state and tribal agricultural and conservation agency staff, 
Cooperative Extension Service agents and specialists, Soil and Water Conservation Districts, 
and land grant universities might be able to provide technical assistance. Producers might also 
be able to obtain information from industry associations, integrators and private consultants.4 

A number of computer-based tools are being developed to facilitate the development and 
implementation of NMPs. (For a discussion on available software programs, see Appendix L, 
Nutrient Management Planning Software.)

5.12.3. NMPs Developed by Certified Specialists
Although EPA’s CAFO regulations do not require CAFOs to use a certified specialist or technical 
service provider to develop the required site-specific NMP, permitting authorities should 
encourage and support the use of the specialists. If a CNMP is used to meet the nutrient 
management requirements when seeking NPDES permit coverage, the CNMP would have 
to be signed by a certified specialist because that is a requirement for all CNMPs. A certified 
specialist is a person who has demonstrated 
capability to develop NMPs in accordance 
with applicable USDA or state standards and 
is certified by USDA or a USDA-sanctioned 
organization. Certified specialists include 
qualified persons who have received 
certifications through a state or local agency, 
personnel from NRCS, and persons who 
have completed technical service provider 
certification programs recognized by NRCS 
or other programs recognized by states. In 
addition, USDA has developed agreements 
with technical service providers to provide 
certified NMP development services. Third-
party vendor certification programs could 
include (1) American Society of Agronomy’s 

A producer and NRCS staff members work together.  
(Photo courtesy of USDA/NRCS)
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certification programs, including Certified Crop Advisors and Certified Professional Agronomists, 
Certified Professional Crop Scientists, and Certified Professional Soil Scientists; (2) land grant 
university certification programs; (3) National Alliance of Independent Crop Consultants; and 
(4) state certification programs.

An NMP preparer certification program is one mechanism that a state can use to ensure that 
plans are prepared in accordance with the nutrient management technical standard established 
by the Director. Many states have the discretion to require their use to prepare or approve plans. 
EPA recognizes that some states could require NMPs to be certified under state requirements. The 
value of using certified specialists is to ensure that NMPs are developed, reviewed, and approved 
by persons who have the appropriate knowledge and expertise to ensure that plans fully and 
effectively address the applicable ELG requirements, the minimum practices, and the applicable 
state nutrient management technical standard and are appropriately tailored to the site-specific 
needs and conditions of the CAFO. Because of the multidisciplinary nature of NMPs, it is likely 
that a range of expertise will be needed to develop an effective NMP (e.g., professional engineer, 
crop specialist, soil specialist).
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Endnotes
1 Portions of the information in this section are  extracted or adapted from Harrison and Smith 2004a.

2 Portions of the information in this section are  extracted or adapted from Fulhage 2000.

3 The typical content of a laboratory soil analysis report varies significantly from state to state. Typically, nitrogen, 
phosphorus, and pH are reported. Micronutrients are rarely reported unless requested.

4 A list of consultants that are certified by NRCS to develop CNMPs in each state is available through USDA’s 
Technical Service Providers (TSP) Registry (http://techreg.usda.gov/).
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