
Team 16 

 No. 14-1248 

 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE TWELFTH CIRCUIT 

 

UNITED STATES OF AMERICA, 

Plaintiff-Appellant, and 

 

DEEP QUOD RIVERWATCHER, INC., and DEAN JAMES, 

Plaintiffs-Intervenors-Appellants 

 

- v. – 

 

MOON MOO FARM, INC., 

Defendant-Appellee. 

 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF NEW UNION  

NO. 155-CV-2014, THE HONORABLE ROMULUS N. REMUS 

 

BRIEF OF DEFENDANT-APPELLEE, 

MOON MOO FARM, INC. 

 

ORAL ARGUMENT REQUESTED 



ii 

 

TABLE OF CONTENTS 

 

TABLE OF AUTHORITIES .......................................................................................................... iv 

STATEMENT OF JURISDICTION ................................................................................................ 1 

STATEMENT OF THE ISSUES ...................................................................................................... 1 

STATEMENT OF THE CASE.......................................................................................................... 1 

STATEMENT OF THE FACTS ....................................................................................................... 3 

SUMMARY OF THE ARGUMENT ................................................................................................ 5 

STANDARD OF REVIEW ............................................................................................................. 7 

ARGUMENT .................................................................................................................................. 7 

I. Public Navigation Rights Do Not Attach to Waterways Located on Private Property That 

Only Become Navigable Through Man-Made Improvements. ................................................... 7 

A. The public trust doctrine does not secure public navigation rights to Queechunk Canal 

because Moon Moo Farm owns the underlying canal-bed, not the State of New Union. ....... 8 

B. Queechunk Canal is not accessible for public navigation because the federal 

government cannot subject private property to a physical invasion in the interests of 

improving navigation. ............................................................................................................ 10 

II. The District Court Properly Excluded Evidence James Obtained through Warrantless 

Trespass Because the Interests in Deterring Future Fourth Amendment Deprivations Outweigh 

the Social Costs of Not Admitting James’ Water Samples. ...................................................... 14 

III. MOON MOO FARM DID NOT VIOLATE THE CLEAN WATER ACT BECAUSE IT 

IS NOT A CAFO AND THE RUNOFF FROM ITS FIELDS IS AGRICULTURAL 

STORMWATER........................................................................................................................... 17 

A. Whether or not Moon Moo Farm is a CAFO is irrelevant because it is a no discharge 

facility that does not require an NPDES permit under the Clean Water Act. ....................... 18 

i. This court should defer to the DOA’s designation that Moon Moo Farm is a no 

discharge facility and is not subject to NPDES permitting requirements. ......................... 18 

ii. The runoff from Moon Moo Farm’s land application area is caused by precipitation 

and in accordance with an accepted nutrient management plan; therefore, it falls into the 

agricultural stormwater discharge exemption in the Clean Water Act. ............................. 20 

B. Moon Moo Farm is an agricultural operation and any discharge from its manure 

application fields are the type of discharge Congress intended to be exempt as agricultural 

stormwater. ............................................................................................................................ 23 



iii 

 

IV. Statutory Language and Relevant Case Law Establish that Moon Moo Farm is not 

Subject to a Citizen Suit under the Resource Conservation and Recovery Act. ....................... 27 

A. Because Moon Moo Farm’s land application of fertilizer and soil amendment does not 

constitute a solid waste, it is not subject to regulation under Resource Conservation and 

Recovery Act. ........................................................................................................................ 27 

B. Because the mixture of manure and acid whey does not constitute an imminent and 

substantial endangerment to human health, it is not subject to redress under Resource 

Conservation and Recovery Act. ........................................................................................... 32 

CONCLUSION ............................................................................................................................. 35 

 

  



iv 

 

TABLE OF AUTHORITIES 

Cases 

Alt v. U.S. EPA, 979 F. Supp. 2d 701 (N.D.W. Va. 2013) ………………………20, 21, 23, 24, 25 

American Mining Congress v. U.S. EPA, 824 F.2d 1177 (D.C.Cir.1987) (AMC I )……….........29  

Barney v. City of Keokuk, 94 U.S. 324, 338 (1877)…………………………………………….7–8 

Boone v. United States, 944 F.2d 1489, 1502 (9th Cir. 1991)……………………………….11–12 

Celotex Corp. v. Catrett, 477 U.S. 317 (1986)…………………..……………………………7, 13 

Community Association for Restoration of the Environment, Inc. v. George & Margaret, LLC., 

954 F. Supp. 2d 1151 (E.D. Wash. 2013) …………………………………………………...30–31  

Concerned Area Residents for Environment v. Southview Farm, 34 F.3d 114 (2d Cir. 2009) 

………………………………………………………………………………………………..21, 24 

Connecticut Coastal Fishermen's Ass'n v. Remington Arms Co., Inc., 989 F.2d 1305                  

(2d Cir. 1993)…………………………………………………………………………………….28 

Cordiano v. Metacon Gun Club, Inc., 575 F.3d 199 (2d Cir. 2009)…………………………32, 34 

Dague v. City of Burlington, 935 F.2d 1343 (2d Cir. 1991)……………………………………..32 

Dardar v. Lafourche Realty Co., 985 F.2d 824, 828 (5th Cir. 1993)…………………………9, 13 

Davies v. Nat’l Co-op. Refinery Ass’n, 963 F. Supp. 990 (D. Kan. 1997)………………………33 

Decker v. Nw. Envtl. Def. Ctr., 133 S. Ct. 1326, 1331 (2013) ………………………………24, 26 

Ecological Rights Foundation v. Pacific Gas and Electric Co., 713 F.3d 502 (9th Cir. 2013) 

……………………………………………………………………………………………......24, 29 

Envtl. Conservation Org. v. City of Dallas, 529 F.3d 519, 524 (5th Cir. 2008)………………......7 

Erie R. Co. v. Tompkins, 304 U.S. 64 (1938)………………………………………………........10 

Gilman v. Philadelphia, 70 U.S. (3 Wall.) 713, 724-25 (1866)………………………………….10 

I.N.S. v. Lopez-Mendoza, 468 U.S. 1032, 1041 (1984)……………………………………...14, 15 

Kaiser Aetna v. United States, 444 U.S. 164 (1979)………………………………………8, 11–13 

Meghrig v. KFC Western, Inc., 516 U.S. 479 (1996)……………………………………………32 



v 

 

National Pork Producer’s Council v. U.S. EPA, 635 F.3d 738 (5th Cir. 2011) …………….19, 21 

Natural Resources Defense Council, Inc. v. Costle, 568 F.2d 1369 (D.C. Cir. 1977)…………..23 

No Spray Coal., Inc. v. City of New York, 252 F.3d 148 (2d Cir. 2001)….……………………..29 

Oklahoma v. Tyson Foods, Inc., No. 05-CV-0329-GKF-PJC, 2010 WL 653032                      

(N.D. Okla. Feb. 17, 2010)………………………………………………………………..…29, 31 

Oregon ex rel. State Land Bd. v. Corvallis Sand & Gravel Co., 429 U.S. 363, 374 (1977)….9–10 

PPL Montana, LLC v. Montana, 132 U.S. 1215 (2012)………………………………………..8–9 

Safe Air for Everyone v. Meyer, 373 F.3d 1035 (9th Cir.2004)…………………………………28 

Skinner v. Railway Labor Executives' Ass'n, 489 U.S. 602, 614 (1989)………………………...16 

Smith Steel Casting Co. v. Brock, 800 F.2d 1329, 1334 (5th Cir. 1986)………………………...14 

State By & Through State Land Bd. v. Corvallis Sand & Gravel Co., 283 Or. 147 (1978)……..10 

Trinity Indus., Inc. v. Occupational Safety & Health Review Comm'n, 16 F.3d 1455, 1461 (6th 

Cir. 1994)……………………………………………………………………………….………..14 

United States v. Ellyson, 326 F.3d 522, 527 (4th Cir. 2003)…………………………………….16 

Vaughn v. Vermilion Corp., 444 U.S. 206 (1979)…………………………………………...12–13 

Waterkeeper Alliance, Inc. v. U.S. EPA, 399 F.3d 486 (2d Cir. 2005) …………………19, 24, 26 

Water Keeper Alliance, Inc. v. Smithfield Foods, Inc., 4:01-CV-27-H(3), 2001 WL 1715730 

(E.D.N.C. Sept. 20, 2001)………………………………………………………………………..28 

 

Statutes & Regulations 

General  

28 U.S.C. § 1291………………………………………………………………………..…1 

Clean Water Act 

33 U.S.C. § 1251…………………………………………………………………..5, 18, 23 

33 U.S.C. § 1311………………………………………………………………………1, 17 

33 U.S.C. § 1319………………………………………………………………………..1, 2 



vi 

 

33 U.S.C. § 1342……………………………………………………………..1, 2, 6, 17, 25 

33 U.S.C. § 1362……………………………………………………………..17, 19, 20, 23 

Resource Conservation and Recovery Act 

42 U.S.C. § 6901………………………………………………………………………..…1 

42 U.S.C. § 6903…………………………………………………………………………27 

42 U.S.C. § 6972……………………………………………………………....2, 27, 32, 33 

Regulations 

40 C.F.R. § 122.23…………………………………………………………...18, 20, 21, 22 

40 C.F.R. § 122.26……………………………………………………………….23, 25, 26 

40 C.F.R. § 122.42……………………………………………………………………….22 

40 C.F.R. § 261.2…………………………………………………………………….27–28 

 

Secondary Sources 

68 Fed. Reg. 7176……………………………………………………………………………19, 22 

71 Fed. Reg. 37,744……………………………………………………………………………...19 

Fed. R. App. P. 4(a)(1)(A)………………………………………………………………………...1 

Fed. R. Civ. P. 56(c).……………………………………………………………………………...7 

H.R. REP. 94-1491 (1976)…………………………………………………………………….…28 

U.S. Dept. of Agric. & U.S. Envtl. Prot. Agency, Unified National Strategy for Animal Feeding 

Operations, 14 (March 9, 1999) ………………………………………………………………...24 

U.S. Envtl. Prot. Agency, NPDES Permit Writers’ Manual for Concentrated Animal Feeding 

Operations, 5-3, 5.1.2 (February 2012) …………………………………………………………22 

 



1 

 

STATEMENT OF JURISDICTION 

 Appellants seek review of the order of the District Court for the District of New Union. 

The District Court order denied the appellants’ motion for summary judgment under the Clean 

Water Act, 33 U.S.C. §§ 1311(a), 1319(c), (d), 1342, and the Resource Conservation and 

Recovery Act, 42 U.S.C. §§ 6901, et seq. The order granted the appellee’s motion for summary 

judgment under the Clean Water Act and Resource Conservation and Recovery Act, and also 

granted the appellee’s motion for summary judgment on their trespass counterclaim. The 

appellants filed a timely notice of appeal pursuant to Fed. R. App. P. 4(a)(1)(A). This Court has 

appellate jurisdiction under 28 U.S.C. § 1291.  

STATEMENT OF THE ISSUES 

I. Is it a lawful exercise of governmental authority to effectively condone trespassing on 

private property in the interest of public navigation on a shortcut of an otherwise 

navigable waterway?  

II. Should evidence obtained through trespass be admissible as the sole implicating evidence 

of a civil enforcement proceeding? 

III. Is Moon Moo Farm in violation of the Clean Water Act? 

A. Should Moon Moo Farm be subject to an NPDES permit when the State of New 

Union uses its Clean Water Act authority to regulate it as a “no discharge” animal 

feeding operation? 

B. Is Moon Moo Farm subject to an NPDES permit for runoff from a drainage ditch 

on its property even if Congress intended agricultural operations to be exempt 

from stormwater regulation? 

IV. Is Moon Moo Farm subject to a citizen suit under the Resource Conservation and 

Recovery Act? 

A. Under the Resource Conservation and Recovery Act, can Moon Moo Farm’s 

application of fertilizer and soil amendment be considered a discarded solid waste 

when it is destined for beneficial reuse?  

B. Is there an imminent and substantial endangerment subject to redress under the 

Resource Conservation and Recovery Act if the mixture of manure and acid whey 

does not pose a serious health risk to the citizens of Farmville? 

STATEMENT OF THE CASE 

This case revolves around an isolated event on April 12
th

, 2013, a day marked by heavy 

rainfall. That day Appellee Moon Moo Farm applied fertilizer to its agricultural fields. Rainwater 
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picked up the fertilizer, carried it into a ditch, and eventually into Queechunk Canal, an offshoot 

of the Deep Quod River. While patrolling the river, Appellant Dean James (“James”) ignored the 

Farm’s “No Trespassing” signs and entered the Queechunk Canal. He proceeded to collect 

evidence of the fertilizer-laden rainwater flowing into the canal that showed elevated levels of 

nitrates. 

Based upon James’ evidence, the United States Government, a co-Appellant in the suit 

below, commenced this action against Moon Moo Farm seeking civil penalties under the Clean 

Water Act (CWA) §509(b), as well as injunctive relief under CWA §509(d). 33 U.S.C. §§ 

1319(b), (d). Co-Appellants Deep Quod Riverwatcher (“Riverwatcher”) and James intervened 

pursuant to the CWA §505(b)(1)(B), and alleged an additional cause of action under RCRA’s 

citizen suit provision. 42 U.S.C. § 6972(a). Appellants allege that Moon Moo Farm is a 

Concentrated Animal Feeding Operation (CAFO) violating the CWA because the fertilizer-laden 

water entering Queechunk Canal requires a discharge permit under CWA § 33 U.S.C. § 1342(a). 

Alternatively, Riverwatcher and James allege that Moon Moo Farm’s fertilizer application 

practices qualify as disposal of solid waste in a manner that presents an imminent and substantial 

endangerment to human health. Moon Moo Farm answered Appellants’ initial complaint and 

asserted a counterclaim against Riverwatcher and James seeking damages and injunctive relief 

for trespass. The defendants each filed motions for summary judgment. The district court granted 

Moon Moo Farm’s motions on all claims. In doing so, the district court held: 

1) James trespassed because no public navigation rights exist in Queechunk Canal. 
2) The evidence James obtained is inadmissible because Appellants should not receive 

the benefit of James’ illegal trespass. 
3) Moon Moo Farm did not violate the CWA because it is not a CAFO subject to CWA 

permitting, and any discharges from Moon Moo Farm’s drainage ditch fall under the 

CWA’s agricultural stormwater exemption. 
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4) Moon Moo Farm did not violate RCRA because its fertilizer does not constitute a solid 

waste under the statute, and its land application practices does not pose any potential 

health risk. 

The United States Government appeals the district court’s decision with respect to the 

first three issues. Riverwatcher and James join the United States’ appeal of the first three issues, 

and also appeal the district court’s decision with respect to the final issue. 

STATEMENT OF THE FACTS 

Moon Moo Farm, Inc. operates a dairy farm with 350 cows in the State of New Union, 

ten miles from the city of Farmville. R. at 4. The manure and liquid waste from the cows is 

collected through a series of drains and pipes that runs from the barn in which the cows are 

housed to an outdoor lagoon where it is stored for use as fertilizer. R. at 4–5. Moon Moo 

provides milk to the Chokos Greek Yogurt processing facility in Farmville and accepts acid 

whey produced by the Chokos plant. R. at 5. This acid whey is added to Moon Moo Farm’s 

manure lagoons and the mixture is sprayed on the Bermuda grass fields that are part of the 

farm’s operation. R. at 5.  

 In the 1940s, the previous owner of the Moon Moo Farm facility excavated a bypass 

canal (the Queechunk Canal) in the Deep Quod River to alleviate flooding at the river bend 

where the farm is located. R. at 5. The Canal is fifty yards wide, three to four feet deep, and can 

be navigated by a small boat. R. at 5. However, Moon Moo Farm owns the land on both sides of 

the Canal and has prominently posted “No Trespassing” signs. R. at 5. Despite these signs, the 

Canal is used as a shortcut up and down the Deep Quod River, which flows year round and runs 

into the Mississippi River. R. at 5. Downstream of Moon Moo Farm, the city of Farmville uses 

the Deep Quod River as a source of drinking water. R. at 5. 

 New Union regulates Moon Moo Farm as a “no-discharge” animal feeding operation, so 

the farm must submit a Nutrient Management Plan (NMP) to the State’s Department of 
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Agriculture (DOA). R. at 5.  The NMP sets forth planned manure application rates and an 

expected uptake of nutrients by the crops grown on the fields. R. at 5. The DOA has the authority 

to reject insufficient NMPs and issue National Pollutant Discharge Elimination System (NPDES) 

permits under CWA § 402. R. at 5. However, it has not rejected Moon Moo Farm’s NMP and 

has not issued them an NPDES permit. R. at 5–6. 

 In early 2013, the Farmville Water Authority issued a nitrate advisory for its drinking 

water after the Deep Quod Riverwatcher received complaints that the River was discolored and 

smelled of manure. R. at 6. The advisory stated that the levels of nitrates were high enough to be 

hazardous to infants less than two years old, but could be relieved by providing bottled water to 

infants. R. at 6. It did not pose health threats to adults. R. at 6. Nitrate advisories are not 

uncommon in this heavily farmed area and were issued five times prior to the expansion of Moon 

Moo Farm. R. at 7.  In fact, Riverwatcher’s own environmental health expert, Dr. Generis, 

conceded that is impossible to state that Moon Moo Farm is the “but for” cause of the nitrate 

advisory. R. at 7. 

 On April 12, 2013, after two days of rain, the Riverwatcher (Dean James) proceeded up 

the Canal to Moon Moo Farm’s property, ignoring the “No Trespassing” signs. R. at 6. James 

took pictures of the manure spreading operation occurring at Moon Moo Farm and of brown 

water flowing from the fields through a drainage ditch into the Queechunk Canal. R. at 6. James 

sampled the water flowing from the ditch and tested the samples at a water testing laboratory. R. 

at 6. The test results showed elevated levels of nitrates and fecal coliforms. R. at 6. 

 Moon Moo Farm has applied manure to its fields at rates consistent with the NMP. R. at 

6. Agronomist Dr. Mae believes that the acidity from the added acid whey prevented the 

Bermuda grass from effectively taking up the nutrients in the manure and led to their release into 
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the environment. R. at 6. However, Dr. Green states that Bermuda grass is a crop that tolerates a 

wide range of soil pH conditions. R. at 6. While Dr. Mae thinks applying manure during a rain 

event is a poor management practice that could result in excess runoff of nutrients, Dr. Green 

argues that the land application of whey as a soil conditioner is a traditional, long standing 

practice in New Union. R. at 6. Nothing in the NMP prevents Moon Moo Farm from applying 

manure during a rain event. R. at 6–7. 

  

SUMMARY OF THE ARGUMENT 

Appellant, the United States Government brought this action for alleged violations by 

Appellee Moon Moo Farm of the permitting requirements of the Clean Water Act (CWA), 33 

U.S.C. § 1251 et seq.  Deep Quod Riverwatcher (“Riverwatcher”), and Dean James intervened in 

the action asserting claims under the CWA § 505 and, in the alternative, the Resource 

Conservation and Recovery Act (RCRA) § 7002.  The district court denied the appellants’ 

motion for summary judgment and granted summary judgment in favor of Moon Moo Farm.  In 

addition, Moon Moo Farm counterclaimed for common law trespass against Deep Quod 

Riverwatcher and James for entering Moon Moo Farm’s property to collect evidence of alleged 

CWA violations.  The court granted summary judgment for Moon Moo Farm’s counterclaim.  

The court correctly found in favor of Moon Moo Farm on all issues. 

         The lower court accurately held that there is no public right of navigation in Queechunk 

Canal because it is a man-made water body.  The public trust doctrine is inapplicable in this case 

because Moon Moo Farm owns the underlying canal-bed, not the State of New Union.  Allowing 

a public right of navigation would overextend the power of the federal government by allowing 

for a physical invasion of private property.  For these reasons, the court accurately decided that 
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James trespassed when he entered the Queechunk Canal despite plainly visible “No Trespassing” 

signs on the banks of the canal.  Upon finding James committed a trespass, the district court 

determined that the evidence James’ obtained during the trespass was inadmissible.  The district 

court properly found that the Fourth Amendment exclusionary rule extends to this civil action.  

The social costs of suppressing the evidence.  The deterrent effect in preventing future Fourth 

Amendment violations outweighs the social costs of suppressing James’ evidence.  

         Second, the district court properly found that Moon Moo Farm does not require a 

National Pollutant Discharge Elimination System (NPDES) permit under § 1342(a) of the CWA.  

Despite having the authority under the CWA to require a NPDES permit, the State of New Union 

Department of Agriculture decided to regulate Moon Moo Farm as a “no discharge” animal 

feeding operation.  Even if this court decides Moon Moo Farm is a concentrated animal feeding 

operation (CAFO), any discharge from its land application area was caused by precipitation and 

is exempted as agricultural stormwater discharge.  The district court correctly decided that Moon 

Moo Farm is not a CAFO and any discharge from the drainage ditch is exempt as agricultural 

stormwater runoff. 

         Finally, the district court correctly held that Moon Moo Farm is not subject to a citizen 

suit under RCRA.  Moon Moo Farm’s land application of fertilizer and soil amendment does not 

constitute a solid waste under RCRA Subtitle IV; therefore, RCRA does not regulate this matter.  

Congress did not intend for agricultural wastes returned to the soil, like those used by Moon Moo 

Farm, to be considered solid waste.  Because the mixture of manure and acid whey is not an 

imminent and substantial endangerment to human health, it is not subject to redress under 

RCRA.  The test to determine imminent and substantial endangerment is conjunctive.  While 

imminent harm is debatable, the threat to human health was not substantial because it only 
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impacted a small portion of the population and could easily be redressed.  The lower court 

correctly dismissed the U.S. EPA, Deep Quod Riverwatcher, and James’ motion for summary 

judgment.  Moon Moo Farm requests that this court uphold the lower court’s grant of summary 

judgment in its favor. 

 

STANDARD OF REVIEW 

A moving party is entitled to summary judgment as a matter of law if there is no genuine 

dispute as to any material fact. Fed. R. Civ. P. 56(c). Courts of Appeal review motions for 

summary judgment de novo, drawing all reasonable inferences in favor of the non-moving party. 

Envtl. Conservation Org. v. City of Dallas, 529 F.3d 519, 524 (5th Cir. 2008). The movant bears 

the initial responsibility of demonstrating the absence of an issue of material fact with respect to 

those issues on which the movant bears the burden of proof at trial. Celotex Corp. v. Catrett, 477 

U.S. 317 (1986). However, where the non-movant bears the burden of proof at trial, the movant 

may merely point to an absence of evidence and shift to the non-movant the burden of 

demonstrating that there is an issue of material fact warranting trial. Id. at 322. 

ARGUMENT 

I. Public Navigation Rights Do Not Attach to Waterways Located on Private 

Property That Only Become Navigable Through Man-Made Improvements.  

As an artificial waterway created on private property, Queechunk Canal carries no public 

right of navigation and thus, James’ April 12
th

 site visit constitutes a trespass.  The unique 

circumstances of Queechunk Canal’s creation and private ownership place it outside the scope of 

state and federal authority to require public access for navigational purposes. Traditionally, the 

public trust doctrine vests states with the power to hold the state’s navigable waters in trust for 

the public use, subject only to the federal government’s dominant power to regulate navigation 
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on such waters under the Commerce Clause. Barney v. City of Keokuk, 94 U.S. 324, 338 (1877). 

However, the United States Supreme Court recognizes that these powers are not without limits. 

The power of a state to secure public navigation rights under the public trust doctrine only 

extends to waters within the State that were navigable at the time of statehood. PPL Montana, 

LLC v. Montana, 132 U.S. 1215 (2012). Likewise, the federally protected public navigation 

rights derived from the Commerce Clause do not extend to waterways on private property that 

became navigable through private enterprise unless the landowner is justly compensated. Kaiser 

Aetna v. United States, 444 U.S. 164 (1979). Here, the district court correctly held that the public 

does not have a right of navigation in Queechunk Canal because relevant case law and 

countervailing Fifth Amendment property rights compel that holding. 

A. The public trust doctrine does not secure public navigation rights to Queechunk 

Canal because Moon Moo Farm owns the underlying canal-bed, not the State of 

New Union. 

The fact that Queechunk Canal is a navigable man-made waterway does not single-

handedly release it from state control under the public trust doctrine. The fact that the underlying 

land is, and always has been, under private ownership puts it out of the State’s public trust reach. 

While the Supreme Court recognized that the public trust doctrine applies to navigable tidal 

waters and navigable freshwater bodies alike, its application is prefaced by state ownership of 

the land underlying the navigable water. Barney v. City of Keokuk, 94 U.S. 324, 338 (1877). 

Referred to as the equal-footing doctrine, the Court reasoned that states acquire title to all land 

under navigable waters within its borders upon their admission to the Union to ensure such 

waters are protected for navigation and related purposes. Id. at 337. Therefore, state ownership 

of submerged land, and the subsequent public trust navigational rights only exist when a court 

determines the subject waters are navigable. 
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However, this question must assess navigability at the time of statehood. PPL Montana, 

LLC v. Montana, 132 U.S. 1215, 1228 (2012) (quoting The Daniel Ball, 77 U.S. 557, 563 (1870) 

(emphasis added). Accordingly, the adopted navigability test for state title purposes is whether 

the waterways “are used, or are susceptible of being used, in their ordinary condition, as 

highways for commerce.” Id. In PPL Montana, the Court held that the State of Montana did not 

hold ownership to waterfall segments of the Missouri River because they were incapable of 

navigation for commercial purposes by the traditional means of travel in 1889. The same state 

title test for determining whether public navigational rights exist applies to man-made navigable 

waterways as well. The Fifth Circuit denied the State of Louisiana’s equal-footing claim to title 

of land underlying a navigable man-made canal because neither the canal, nor other navigable 

waterways at the canal’s geographic location, existed at the time of Louisiana’s statehood. 

Dardar v. Lafourche Realty Co., 985 F.2d 824, 828 (5th Cir. 1993). 

Like the subject waters in PPL Montana and Dardar, the land underlying Queechunk 

Canal was not navigable at the time of New Union’s statehood. The land that would become 

Queechunk Canal did not become submerged under navigable water until a previous landowner 

excavated the canal in the 1940’s, at which point New Union was already a state. R. at 4–5. 

Given these facts determined by the lower court, New Union never acquired ownership of the 

land underlying Queechunk canal and, thus, never acquired navigation rights to hold in trust for 

the public. 

When title to land under navigable water does not pass to the state under the equal-

footing doctrine, the power of the public trust doctrine to guarantee public navigational rights is 

governed by state law. Oregon ex rel. State Land Bd. v. Corvallis Sand & Gravel Co., 29 U.S. 

363, 374 (1977) (where the court remanded to the Oregon Supreme Court to apply state common 
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law to determine whether the power of the public trust doctrine to a riverbed still attaches when 

the river channel suddenly moves onto private property). On remand, the Oregon Supreme Court 

held that sudden movements to a navigable river channel, otherwise known as avulsion, do not 

“affect the title to either the old or the new bed.” State By & Through State Land Bd. v. Corvallis 

Sand & Gravel Co., 283 Or. 147, 165 (1978). The Oregon court specifically noted that common 

law jurisprudence in other states unanimously follow this rule and that adopting a rule to the 

contrary “would raise serious questions about the taking of private property for public use 

without compensation.” Id. In light of the absence of New Union statutes or case law cited in the 

record, as well as the holding in Oregon ex rel. State Land Bd., any arguments for a state 

protected public right of navigation would be outside federal jurisdiction and should be properly 

heard in state court. Erie R. Co. v. Tompkins, 304 U.S. 64 (1938). 

Moon Moo Farm privately owns the land underlying Queechunk Canal, and as such, New 

Union does not hold the above waters in trust for the public to use for navigation. Therefore, 

James’ unauthorized travel within Queechunk Canal constitutes a trespass. This court should 

affirm the lower court’s granting of summary judgment in favor of Moon Moo Farm. 

B. Queechunk Canal is not accessible for public navigation because the federal 

government cannot subject private property to a physical invasion in the 

interests of improving navigation. 

Despite the fact that Queechunk Canal is navigable water, the federal government cannot 

grant a public right of access to private property that only became navigable through private 

improvements. The federal government’s Commerce Clause power necessarily includes control 

over all navigable waters of the United States for navigational purposes, including the power to 

assert a public right of access Gilman v. Philadelphia, 70 U.S. (3 Wall.) 713, 724-25 (1866) 

(stating that such navigable waters are the public property of the nation subject to all requisite 

legislation by Congress to maintain their capacity for commerce). Yet, exercising this regulatory 
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power to create a public right of access onto private property goes beyond ordinary regulation to 

improve navigation and results in an unlawful physical invasion. Kaiser Aetna v. United States, 

444 U.S. 164 (1979) (holding that federal regulation to protect public navigational rights in a 

private, but navigable marina would result in a Fifth Amendment taking unless the private 

property owner receives just compensation). See also Boone v. United States, 944 F.2d 1489, 

1502 (9th Cir. 1991) (denying public navigation rights in a privately dredged marina because the 

landowner did not have notice that his property could be subject to the dominant federal 

navigational servitude).   

In Kaiser Aetna, the Supreme Court held that the creation of a public right of access is 

distinguishable from the more common permissible federal actions carried out in furtherance of 

commercial navigation. 444 U.S. at 164.  Permitting public access does not simply devalue the 

riparian property, but rather substantially interferes with the “right to exclude, so universally held 

to be a fundamental element of the property right.” Id. at 179–80. Specifically, the court listed 

four factors it based its decision on: 1) the water body was located on land the state traditionally 

recognized as private property, it was not navigable in its original condition, 2) it only became 

navigable through private man-made improvements, and 4) the federal government gave implied 

consent to the improvements. Id. at 178–79. Importantly, the court indicated that in some 

circumstances one of these factors alone may be dispositive to deny a public right of access. Id. 

at n.9. In essence, Kaiser Aetna’s multi-factor test determines when private property interests are 

so compelling as to outweigh the public’s commercial interest in navigation. 444 U.S. at 178. See 

generally Boone v. United States, 944 F.2d 1489, 1501 (9th Cir. 1991) (applying the Kaiser 

Aetna Court’s consideration of the public interest in navigation of interstate waters in 
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conjunction with private property interests at issue in its own analysis of the extension public 

navigation rights). 

Considering the similarities between Queechunk Canal and the private marina in Kaiser 

Aetna, the creation of a public right of access in Queechunk Canal would be an unlawful exercise 

of federal Commerce Clause authority. Queechunk Canal likely satisfies all four factors of the 

Kaiser Aetna test. It is located on private property, it was entirely non-navigable in its original 

condition, and it only became navigable upon the efforts of a previous landowner to excavate the 

canal. R. at 5. As to whether Queechunk’s excavation received federal consent, the record is 

silent. However, given the excavation impacted a tributary of the Mississippi River that has long 

been used in interstate commerce (R. at 5), it is highly unlikely it would proceed without federal 

consultation in some manner, at which point efforts to enjoin a public right of way could have 

been mandated. 

Furthermore, the public’s commercial interest in navigation is nominal in comparison to 

Moon Moo Farm’s fundamental right to exclude others from its property. As merely a shortcut 

up and down the Deep Quod River, trespassing through Moon Moo Farm’s private property does 

not offer any commercial benefits. It does not provide access to otherwise inaccessible ports, 

resources, or potential consumers of commercial goods. Concededly, the canal is a shortcut; its 

primary benefit is the convenience of faster and more direct navigation. Yet, a shortcut that saves 

at most a few miles of navigation fails to justify depriving Moon Moo Farm of what the Supreme 

Court calls “one of the most essential sticks in the bundle of rights that are commonly 

characterized as property—the right to exclude others.” Kaiser Aetna, 444 U.S. at 176. 

In a companion case heard with Kaiser Aetna, the Supreme Court held that no general 

public right of navigation arose under Commerce Clause authority in a navigable canal system 
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dredged on private property with private funds. Vaughn v. Vermilion Corp., 444 U.S. 206 (1979). 

The Court explicitly found its reasoning in Kaiser Aetna controlling, but acknowledged a 

potential defense to the trespassing claim may exist if the plaintiff sufficiently proves in the trial 

court that the man-made waterway destroyed pre-existing navigable waterways. Id. at 208.  

Considering this defense, the Fifth Circuit denied a public right of navigation in a privately 

dredged canal system even though it was connected to pre-existing navigable waters because the 

evidence presented to the trial court failed to prove that the canal “obstructed or interfered with 

pre-existing navigable waterways.” Dardar v. Lafourche Realty Co., 985 F.2d 824, 834 (5th Cir. 

1993). Thus, recalling the burden-shifting guidance of Celotex, James’ bears the burden of 

proving that Queechunk Canal destroyed the navigability of the Deep Quod River. See supra pg. 

7. The absence of such evidence is then sufficient to uphold the district court’s granting of 

summary judgment in favor of Moon Moo Farm. Id. 

Under this framework, James has not met his burden of proof to find safe harbor in this 

defense against Moon Moo Farm’s trespassing claim. At no point does the record indicate the 

Deep Quod River is no longer navigable. In fact, the record states that the Deep Quod River 

flows year-round and describes the Queechunk Canal to be “commonly used as a shortcut.” R. at 

5. Logically, one can conclude that the Deep Quod River must still be navigable, yet commercial 

travelers on the river have made a practice of trespassing in order to reduce their travel time and 

distance. Moon Moo Farm points to the absence of evidence that Queechunk Canal has 

destroyed the navigability of the Deep Quod River to support its claim that no public right of 

navigation exists within the Canal. Accordingly, James’ April 12
th

 site visit constitutes 

trespassing and this court should affirm the district court’s grant of summary judgment in favor 

of Moon Moo Farm. 
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II. The District Court Properly Excluded Evidence James Obtained through 

Warrantless Trespass Because the Interests in Deterring Future Fourth 

Amendment Deprivations Outweigh the Social Costs of Not Admitting James’ 

Water Samples. 

 The district court correctly applied the Fourth Amendment exclusionary rule to the 

evidence James obtained by trespass because admitting such evidence would set a dangerous 

precedent that Fourth Amendment rights to unreasonable search and seizure can be disregarded 

in the speculative pursuit of guilt. Although the general rule to exclude evidence obtained in 

violation of the Fourth Amendment applies to primarily criminal proceedings, courts have 

extended it to civil proceedings that sought to assess penalties for after the fact for violations of a 

federal law. Smith Steel Casting Co. v. Brock, 800 F.2d 1329, 1334 (5th Cir. 1986) (holding that 

evidence obtained under an invalid warrant should be excluded for purposes of assessing 

penalties against an employer for violating the Occupational Safety and Health Act); Trinity 

Indus., Inc. v. Occupational Safety & Health Review Comm'n, 16 F.3d 1455, 1461 (6th Cir. 

1994). In determining whether to extend the exclusionary rule, courts weigh the deterrent effect 

in preventing future Fourth Amendment violations against the social costs of suppressing 

relevant evidence. I.N.S. v. Lopez-Mendoza, 468 U.S. 1032, 1041 (1984).  Several considerations 

are embedded in this balancing test: whether deterrent effects have already been felt by a 

corresponding criminal proceeding in which the same evidence was excluded; whether additional 

sufficient evidence is available to carry out the civil proceeding; and whether there is a threat of 

an ongoing crime. Id. at 1044. 

James’ water samples should be excluded because the deterrent effect of doing so 

outweighs a minimal cost to society in suppressing the samples in this proceeding. Like the 

OSHA cases above, the unlawfully obtained evidence is being used for the purpose of collecting 

penalties for a past violation of federal law. R. at 9. Yet, the manner in which James obtained the 
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water samples presents a much more severe violation of Fourth Amendment rights. The evidence 

obtained in the OSHA cases resulted from an invalid search warrant. Here, James knowingly 

entered upon private property, without a warrant, ignoring prominently posted “No Trespassing” 

signs. R. at 5. The federal government then received the benefit of this unlawfully obtained 

evidence for the sole basis in alleging a Clean Water Act violation. R. at 9. 

This distinction underscores the importance of applying the exclusionary rule in order to 

deter future unlawful search and seizures. Allowing the government to rely on evidence 

unlawfully obtained by private parties would create a loophole ripe for abuse. Not only would 

any private property owner suspected of violating a federal law be subject to significant 

deprivations of their Fourth Amendment rights, but they also would be exposed to unexpected 

infringements upon their Fifth Amendment right to exclude others. Suppressing this evidence 

announces to all nonprofit organizations patrolling national waters that any evidence obtained 

through the unauthorized entry onto private property will be unavailable to the government to 

enforce environmental regulations. Furthermore, the countervailing social costs in excluding the 

water samples are insignificant. Unlike the primary social cost considered in I.N.S. v. Lopez-

Mendoza, no ongoing crime threatens to continue. 468 U.S. 1032. Any social health costs tied to 

nitrate advisories are not a continuous problem. Only six nitrate advisories have been issued in 

the last 13 years. R. at 7. Furthermore, the Appellant’s own environmental health expert could 

not prove a link between the excess nutrient runoff from Moon Moo Farm’s agricultural fields 

and the increased concentration of nitrates in Farmville’s drinking water. R. at 7. Moreover, 

James’ evidence is not the only tool that can be used to remedy Moon Moo Farm’s unintentional 

addition of nitrates to the Deep Quod River. The state can review the facility’s Nutrient 

Management Plan and mandate changes accordingly. Therefore, the deterrent value in excluding 
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James’ illegally obtained evidence clearly outweighs the social costs in suppressing evidence that 

is unlikely to establish a violation of the Clean Water Act. See infra Part III. 

James’ status as a private party does not prevent the application of the Fourth 

Amendment exclusionary rule because he was acting as an instrument of the government when 

he trespassed into Queechunk Canal. A search and seizure made by a private party can 

nonetheless carry the limits imposed by the Fourth Amendment when the private party conducts 

a search as an “instrument of the government.” Skinner v. Railway Labor Executives' Ass'n, 489 

U.S. 602, 614 (1989). The Fifth Circuit applied a two-part, fact-specific inquiry as to whether a 

private party is an instrument of the government: 1) was the private party’s purpose for 

conducting the search to assist law enforcement or to further his own ends 2) to what degree was 

the government involved in the private party’s activities. United States v. Ellyson, 326 F.3d 522, 

527 (4th Cir. 2003). In Ellyson, the court held that the private party did not act as an instrument 

of the government because the private party had “a legitimate independent motivation” for 

performing the search. Id. at 528.  

Conversely, James performed his search for a clear law enforcement objective. James and 

Riverwatcher informed the government of their findings and manifested clear intent to enforce 

federal law by suing Moon Moo Farm under CWA §505(b)(1)(B). R. at 7. The first part of the 

“instrument of the government” inquiry is strongly supported by the facts of this case. As for the 

second part, the fact that the government did not compel James to perform the search does not 

necessarily make it a private one. See Skinner, 489 U.S. 615. The record does not reveal the 

degree of government involvement in James’ illegal April 12
th 

search, but it does characterize the 

search as an “investigatory patrol.” R. at 6.  This detail highlights the quasi-law enforcement 
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nature of James’ search and may indicate customary cooperation between Riverwatcher and the 

government for purposes of monitoring environmental regulations like the CWA. 

Even if factual support for the second portion of the ‘instrument of the government’ 

inquiry is weak, the practical reasons for extending the Fourth Amendment exclusionary rule still 

apply. From a policy perspective, the exclusionary rule should apply to James’ illegally obtained 

evidence because it would deter future unlawful searches and seizures, while imposing a minimal 

societal expense. It is imperative for the protection of future private property owners’ 

constitutional rights that the government not be allowed to commit an unreasonable search and 

seizure by proxy and then use that evidence as the sole basis for claiming a CWA violation. 

Accordingly, the United States and Riverwatcher lack any admissible evidence to support their 

claims and the court should affirm the district court’s decision. 

III. MOON MOO FARM DID NOT VIOLATE THE CLEAN WATER ACT 

BECAUSE IT IS NOT A CAFO AND THE RUNOFF FROM ITS FIELDS IS 

AGRICULTURAL STORMWATER. 

 

 Any pollutant discharged from a point source into a water of the United States must be 

regulated by a National Pollutant Discharge Elimination System (NPDES) permit, otherwise it is 

an illegal discharge.  33 U.S.C. §§ 1311(a), 1342(a).  A point source is defined as, “any 

discernible, confined and discrete conveyance, including but not limited to any pipe, ditch, 

channel…, concentrated animal feeding operation…, from which pollutants are or may be 

discharged.”  Id. at § 1362(14).   However, an exemption exists for discharges from point sources 

that are considered “agricultural stormwater discharges and return flows from irrigated 

agriculture.”  Id.  The lower court was correct in holding that Moon Moo Farm did not violate 

the Clean Water Act because it is not a CAFO and any discharge from its property is exempt as 

agricultural stormwater. 
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A. Whether or not Moon Moo Farm is a CAFO is irrelevant because it is a no 

discharge facility that does not require an NPDES permit under the Clean Water 

Act. 

 There are two ways an AFO can be declared a CAFO: by meeting the statutory definition 

or by declaration by a jurisdiction with authority under the Clean Water Act (CWA).  40 C.F.R. 

§§ 122.23(6), 122.23(9).  The State of New Union Department of Agriculture (DOA) used its 

authority under the CWA to determine that Moon Moo Farm is a no discharge AFO. R. at. 5.  

Court precedent indicates that no discharge facilities are not required to apply for NPDES 

permits even if they are designated as CAFOs.  If this court decides that Moon Moo Farm is a 

CAFO, it is not in violation of NPDES permitting requirements because any discharge from its 

fields is exempt as agricultural stormwater runoff.  

i. This court should defer to the DOA’s designation that Moon Moo Farm is a no 

discharge facility and is not subject to NPDES permitting requirements. 

 

 Moon Moo Farm did not violate the CWA because the DOA, using its delegated 

authority under the CWA, determined that Moon Moo Farm is a no discharge AFO.  “The 

appropriate authority…may designate any AFO as a CAFO upon determining that it is a 

significant contributor of pollutants to waters of the United States.”  Id. at § 122.23(c).  An 

intention of the CWA is to share authority between the state and federal government to carry out 

the Act’s purpose.  33 U.S.C. § 1251(b).  Approved states have the authority to designate farms 

as CAFOs.  40 C.F.R. § 122.23(c)(1)(i).  While the State of New Union has the authority to issue 

NPDES permits, it has not issued a permit to Moon Moo Farm.  R. at 5–6.  Instead, the State of 

New Union used its authority and expertise to decide to regulate Moon Moo Farm as a no 

discharge facility that does not require a permit under the CWA.  Id.  A farm should not be held 

liable for a CWA violation when it relied on a designation by the agency, which holds the 

expertise, that it was in compliance with the law. 
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 This court should rely on the DOA’s determination that Moon Moo Farm is not a CAFO.  

If it decides that Moon Moo Farm meets the regulatory definition of a CAFO, however, Moon 

Moo Farm is still free from liability because it is a no discharge facility.  Court precedent 

indicates that the EPA does not have the authority to require no discharge facilities to apply for 

NPDES permits.  The EPA’s 2003 CAFO rule required all CAFOs, whether or not they 

discharged, to apply for an NPDES permit.  68 Fed. Reg. 7176 (Feb. 12, 2003).  In Waterkeeper 

Alliance, Inc. v. U.S. EPA, the United States Court of Appeals, Second Circuit vacated the EPA’s 

“duty to apply” rule holding that the EPA exceeded its authority.  See 399 F.3d 486, 505 (2d Cir. 

2005) (“[T]he Clean Water Act gives the EPA jurisdiction to regulate and control only actual 

discharges—not potential discharges, and certainly not point sources themselves.”). 

 After issuing a revised rule in 2008, the EPA was again challenged for regulating both 

CAFOs that actually discharge and propose to discharge.  71 Fed. Reg. 37,744 (June 30, 2006).  

The EPA defined “propose to discharge” as any CAFO “constructed, operated, and maintained in 

a manner such that the CAFO will discharge.”  National Pork Producer’s Council v. U.S. EPA, 

635 F.3d 738, 746 (5th Cir. 2011).  The U.S. Fifth Circuit Court of Appeals, following the 

Second Circuit’s analysis, invalidated this provision stating the EPA exceeded its authority; 

however, it was within the EPA’s authority to regulate actual discharges.  Id. at 750–51.   

 A farm is considered a no discharge facility if any runoff from its property is included in 

an exemption under the NPDES program.  An exemption for agricultural stormwater runoff is 

included in the definition of a point source.  33 U.S.C. § 1362(14).  Because CAFOs are 

considered point sources under the CWA, any agricultural discharge caused by stormwater 

runoff is exempt from the NPDES permitting requirements.  Moon Moo Farm is an agricultural 

facility.  The only evidence of a discharge from the property occurred during a rain event.  R. at 
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6.  There is no evidence that discharges occur on a regular basis.  In addition, the only evidence 

of a discharge from the property was obtained illegally and is inadmissible.  See supra Part II.  

Moon Moo Farm is a no discharge facility that does not require a NPDES permit because any 

discharge from the property is exempt as agricultural stormwater runoff. 

ii. The runoff from Moon Moo Farm’s land application area is caused by precipitation 

and in accordance with an accepted nutrient management plan; therefore, it falls into 

the agricultural stormwater discharge exemption in the Clean Water Act. 

 

 Any discharge from Moon Moo Farm is agricultural stormwater discharge per the 

exemption in the definition of point source. 33 U.S.C. § 1362(14).  If this court determines that 

Moon Moo Farm is a CAFO, it is exempt from NPDES permitting requirements because its land 

application discharges are agricultural stormwater runoff.  Moon Moo Farm spreads manure 

from its cows onto its fields.  The fields meet the definition of “land application area” which is 

defined as “land under the control of an AFO owner or operator, whether it is owned, rented, or 

leased, to which manure, litter or process wastewater from the production area is or may be 

applies.”  Id. at § 122.23(b)(3).  Land application discharges are exempt when they are caused by 

precipitation and where the land application follows a nutrient management plan (NMP).  40 

C.F.R. § 122.23(e).  Moon Moo Farm does not require an NPDES permit because its discharge 

was caused by precipitation and it applies manure to its fields in accordance with a NMP. 

 The discharge from Moon Moo Farm is agricultural stormwater runoff.  In Alt v. U.S. 

EPA, the United States District Court in the Northern District of West Virginia held that runoff 

from a field outside of the animal production area does not constitute a discharge from the CAFO 

itself; rather such discharges constitute agricultural stormwater runoff.  979 F. Supp. 2d 701, 715 

(N.D.W. Va. 2013), appeal dismissed (Oct. 2, 2014).  The court decided that the chicken litter 

discharged into Mudlick Run was caused by rainwater that washed the litter across the farmyard 
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into the creek.  Id. at 704.  CAFOs are not held liable for “precipitation-related discharge[s]” 

where manure is applied in accordance with “site-specific NMPs.”  40 C.F.R. § 122.23(e).  Ms. 

Alt abided by proper practices to assure the chicken litter would not normally enter Mudlick 

Run.  Id.  Like in Alt, the discharge from Moon Moo Farm would not have occurred without the 

intervention of precipitation.  Moon Moo Farm follows a NMP that regulates its manure 

application rates and calculates the expected uptake of nutrients by the crops on the fields.  R. at 

5.  The NMP is designed to regulate the land application of manure. 

 Unlike in Concerned Area Residents for Environment v. Southview Farm, Moon Moo 

Farm was not negligent in its nutrient management practices.  34 F.3d 114 (2d Cir. 2009).  In 

Southview, the jury found that the run-off from the farm was caused by the over-saturation of the 

fields rather than the rain.  Id. at 121.  Neighbors witnessed pools of manure on the field before 

and after rain events due to the over application of manure.  Id.  Distinct from Southview, there is 

no evidence that Moon Moo Farm acted negligently.  While a nitrate advisory was issued in 

2013, this is not uncommon for this area, which is heavily farmed.  R. at 6.  In fact, between 

2006 and 2010, a nitrate advisory was issued every year except in 2008.  R. at 7.  Riverwatcher’s 

own environmental health expert, Dr. Susan Generis, “even conceded that it was impossible to 

state that Moon Moo Farm was the ‘but for’ cause” of the 2013 nitrate advisory.  Id.  Evidence 

obtained by Riverwatcher is not only insufficient because it was only collected during a rain 

event, but also it was gathered illegally and is therefore inadmissible.   

 Moon Moo Farm follows a NMP and submits the plan to the State of New Union DOA, 

who has regulatory authority under the CWA.  The agricultural stormwater discharge exemption 

applies to land application areas, if the land application complies with appropriate site-specific 

nutrient management practices.  Pork Producer, 635 F.3d at 746.  Manure must be applied in 
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accordance with a NMP subject to the general guidelines of 40 C.F.R. § 122.42(e)(1)(vi)–(ix).  

While the NMPs of Large CAFOs are subject to specific effluent limitations, medium CAFOs 

are regulated by the authorized agency’s best professional judgment (BPJ).  U.S. Envtl. Prot. 

Agency, NPDES Permit Writers’ Manual for Concentrated Animal Feeding Operations, 5-3, 

5.1.2 (February 2012).  The BPJ standard gives agencies the discretion to determine whether 

land application practices included in a NMP are acceptable.  Id.  In this case, the State of New 

Union DOA has the authority to decide whether Moon Moo Farm’s NMP is sufficient.  It is 

undisputed that Moon Moo Farm’s NMP was accepted by the DOA and that it applies manure in 

accordance with its NMP at all relevant times.  R. at 5–6.  The DOA has yet to use its authority 

to invalidate Moon Moo Farm’s NMP. 

 The land application of manure during a rain event does not automatically render Moon 

Moo Farm’s NMP invalid.  As intended by Congress when it first implemented the CAFO rule in 

2003, different standards exist for determining what qualifies as agricultural runoff discharges 

from the CAFO’s production area and land application area.  68 Fed. Reg. 7176.  While a 

production area had to withstand a 25-year, 24-hour rainfall event without discharging, the 

standard for a land application area was not as strict.  Id.  There is no evidence before this court 

that a discharge occurred from the production area of Moon Moo Farm.  See 40 C.F.R. § 

122.23(b)(8) (defining production area).  In fact, the manure lagoon, located in the production 

area, was designed to withstand this type of rain event.  R. at 5.  The discharges from a land 

application area are separate from the manure handling facilities and must comply with nutrient 

management standards.  68 Fed. Reg. 7176.  Therefore, the fact that a discharge occurred during 

a rain event less than a 25-year storm is not absolute proof that Moon Moo Farm did not follow 

its NMP or that the discharge was the result of the over application of manure and not caused by 
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precipitation.  In order to prove that Moon Moo Farm’s runoff was not caused by precipitation, 

the appellants would have to prove that discharges from Moon Moo Farm occur outside of a rain 

event.  The appellants failed to provide any evidence of this and therefore, this court should 

affirm the lower court’s decision that any discharge from Moon Moo Farm is exempt as 

agricultural stormwater runoff. 

 

B. Moon Moo Farm is an agricultural operation and any discharge from its manure 

application fields are the type of discharge Congress intended to be exempt as 

agricultural stormwater. 

 

 Moon Moo Farm is regulated as an AFO.  The drainage ditch on Moon Moo Farm’s 

property is listed as an example of a point source within the statutory definition.  33 U.S.C. 

1362(14).  Despite this, any discharge from the drainage ditch is exempt as agricultural 

stormwater runoff.  Id.  The NPDES program regulates certain types of stormwater; however, 

agriculture is not included.  40 C.F.R. § 122.26.  Congress and the EPA intended for agricultural 

operations to be exempt from the requirements of the NPDES permitting program.  In addition, 

Moon Moo Farm’s activities do not qualify as a type of stormwater that must be regulated under 

the stormwater provisions in the CWA. 

 The runoff from Moon Moo Farm is the type Congress intended to be exempt from 

regulation under the CWA.  The NPDES permitting program is a central provision of the CWA 

that aims to carry out the CWA’s purpose to “restore and maintain the chemical, physical, and 

biological integrity of the Nation’s water.”  33 U.S.C. § 1251(a).  In order to handle the 

abundance of permits required upon implementation of the program, the EPA exempted certain 

point sources.  Alt v. U.S. EPA, 979 F. Supp. 2d at 707.  The court in Natural Resources Defense 

Council, Inc. v. Costle found this invalid and held that the EPA didn’t have the “authority to 
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exempt categories of point sources from the permit requirements.” 568 F.2d 1369, 1377 (D.C. 

Cir. 1977).  EPA responded to the court by issuing new regulations that better defined which 

categories of discharges qualified as point sources.  Decker v. Nw. Envtl. Def. Ctr., 133 S. Ct. 

1326, 1331 (2013).  Congress amended the CWA to include stormwater regulations, but defined 

when stormwater constituted a point source.  Ecological Rights Foundation v. Pacific Gas and 

Elec. Co., 713 F.3d 502, 505 (9th Cir. 2013).  Agricultural operations, like Moon Moo Farm, 

were not included in these regulations. 

 Congress intended the type of runoff from Moon Moo Farm to be exempt from regulation 

under the NPDES program.  In 1987, Congress enacted the stormwater permitting program and 

at the same time created the agricultural stormwater exemption in the definition of point source.  

Alt v. U.S. EPA, 979 F. Supp. 2d at 712.  Courts interpreted this as Congress intending to 

specifically exclude agriculture from regulation under the stormwater program.  See Southview 

Farm, 34 F.3d at 120 (“We can infer that Congress wanted to make clear that agriculture was not 

included in this new program.”); Waterkeeper, 399 F.3d at 507 (explaining that the legislative 

purpose behind the agricultural stormwater exemption was to affirm “the impropriety of 

imposing, on ‘any person,’ liability for agriculture-related discharges triggered not by negligence 

or malfeasance, but by the weather—even when those discharges came from what would 

otherwise be point sources”).  Congress’ action indicates that despite deciding to regulate 

stormwater, it did not want to disproportionately impact agricultural operations. 

 Additionally, in joint guidance issued by the U.S. Department of Agriculture and the U.S. 

EPA of AFOs, the EPA reaffirmed its stance that the “vast majority of agricultural operations are 

exempted from the NPDES program.”  U.S. Dept. of Agric. & U.S. Envtl. Prot. Agency, Unified 

National Strategy for Animal Feeding Operations, 14 (March 9, 1999).  An agricultural 
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operation is considered exempt when the discharge is “agriculture related.”  Alt v. U.S. EPA, 979 

F. Supp. 2d at 712.  The only two exceptions mentioned were when a discharge is associated 

with the land disposal of manure originating from a CAFO or if the discharge is the result of 

improper agricultural practices.  Because Moon Moo Farm is an AFO and applies manure in 

accordance with a NMP, neither of these exceptions are applicable here.  See supra Part III.A.    

 The discharges from Moon Moo Farm are the type that Congress and the EPA intended 

to exclude from regulation because it is stormwater runoff from an agricultural operation.  The 

discharge from Moon Moo Farm was caused by precipitation.  The only evidence of a discharge 

before this court occurred during a rain event.  To qualify as an exempt discharge, the 

stormwater runoff must be “agriculture related.”  Alt v. U.S. EPA, 979 F. Supp. 2d at 712.  In Alt 

v. U.S. EPA, the court decided that the manure and litter from the poultry farm that was later 

discharged into a water body was related to the act of raising chickens and was therefore 

agriculture related.  Id.  Similar to the facts in Alt, the manure spread on the fields is related to 

the act of raising cows and is therefore related to agriculture.  The threshold for qualifying for the 

agricultural stormwater exemption is low and Moon Moo Farm meets it due to the nature of its 

farming operation. 

 The opposing party believes that Moon Moo Farm’s operations should be regulated as 

industrial activity under the NPDES stormwater provisions.  However, agriculture is unrelated to 

the industrial activities included in the regulation.  While Congress excluded agriculture from 

stormwater requirements, the stormwater program regulates industrial activity.  "A permit is 

required if the discharges are deemed to be 'associated with industrial activity.’" 33 U.S.C. § 

1342(p)(2)(B).  A stormwater discharge associated with industrial activity is “any conveyance 

that is used for collecting and conveying stormwater and that is directly related to manufacturing, 
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processing or raw materials storage areas at an industrial plant.”  40 C.F.R. § 

122.26(b)(14)(2006).  Any discharge associated with an industrial activity requires a permit.  Id. 

at 122.26(a). 

 The stormwater discharge from Moon Moo Farm is not related to industrial activity.  The 

Supreme Court in Decker v. Northwest Environmental Defense Center determined that there 

must be a direct connection to “manufacturing, processing or raw materials storage areas at an 

industrial plant” to require regulation as an industrial stormwater discharge.  Decker, 133 S. Ct. 

at 1330.  In Decker, the Court held that water running off of graded logging roads into a system 

of ditches, culverts, and channels that discharged into nearby water bodies did not qualify as an 

industrial activity regulated by the NPDES program.  Id. at 1337.  The Court focused on the 

connection between the actual activity conducted and what it defines as an industrial activity.  Id. 

at 1336.  Moon Moo Farm raises dairy cows and spreads the manure from these cows on its 

fields.  These are traditional agricultural practices that are dissimilar from industrial activities 

like mining that are regulated by the stormwater provisions. 

 In addition, the fact that the discharge from Moon Moo Farm’s property enters the water 

through a drainage ditch does not disqualify Moon Moo Farm’s discharge from being exempt as 

agricultural stormwater.  Precedent holds that discharges caused by weather do not require 

permits even if they would otherwise be considered discharges from point sources.  Waterkeeper, 

399 F.3d at 507.  In its analysis, the Court in Decker was not concerned with whether or not the 

system of ditches, culverts, and channels were point sources.  Id. at 1338.  The Court still held 

that the timber companies’ discharges were exempt because of the nature of the activity despite 

discharging through a ditch, a source traditionally considered a point source.  Id.  Moon Moo 

Farm is an agricultural operation.  Any discharge from its fields is exempt as agricultural 
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stormwater despite emptying in part from a drainage ditch.  Moon Moo Farm has not violated the 

Clean Water Act whether or not it is a CAFO because any discharge from its facility is exempt as 

agricultural stormwater discharge.   This court should uphold the lower court’s decision that 

Moon Moo Farm is not a CAFO and any discharge is exempt as agricultural stormwater. 

IV. Statutory Language and Relevant Case Law Establish that Moon Moo Farm is 

not Subject to a Citizen Suit under the Resource Conservation and Recovery 

Act.  

The Citizen Suit provision of the RCRA allows any person to bring a civil action against 

any other person (or group) for contributing “to the past or present handling, storage, treatment, 

transportation, or disposal of any solid or hazardous waste which may present an imminent and 

substantial endangerment to health or the environment.” 42 U.S.C. § 6972(a)(1)(B). Considering 

the facts of the case, Moon Moo Farm is not subject to a citizen suit under RCRA. Moon Moo 

Farm’s land application of fertilizer and soil amendment does not constitute a solid waste subject 

to regulation under RCRA Subtitle IV. Additionally, the mixture does not cause an imminent and 

substantial endangerment to human health subject to redress under RCRA § 7002(a)(1)(B) (or 42 

U.S.C. § 6972). Therefore, the ruling of the district court was correct and must be upheld. 

A. Because Moon Moo Farm’s land application of fertilizer and soil amendment 

does not constitute a solid waste, it is not subject to regulation under Resource 

Conservation and Recovery Act. 

The district court was correct in finding that Moon Moo Farm’s application of fertilizer 

and soil amendment does not constitute a RCRA violation and that decision must be upheld. 

RCRA defines a solid waste broadly, but in relevant part for agricultural operations, it is any 

garbage, refuse, sludge and other discarded material, including solid, liquid, semisolid, or 

contained gaseous material. 42 U.S.C. § 6903(27). The EPA has provided its own regulatory 

definition of “solid waste” that narrows the scope of the RCRA statutory definition. 40 C.F.R. § 

261.2 (2010). The regulatory definition of a solid waste is “any discarded material” not excluded 
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by regulatory exceptions, regulatory variances, or a non-waste determination. Id. The regulation 

defines a discarded material as any material which is: abandoned; recycled; considered 

inherently waste-like; or a military munition identified as a solid waste in § 266.202.” Id. 

While there are regulatory and statutory definitions, the Second Circuit held that when it 

comes to a citizen suit, the statutory definition of “solid waste” should be used. Connecticut 

Coastal Fishermen's Ass'n v. Remington Arms Co., Inc., 989 F.2d 1305, 1315 (2d Cir. 1993) 

(deciding that “the broader statutory definition of solid waste applies to citizen suits brought to 

abate imminent hazard to health or the environment”). 

The fertilizer and soil amendment Moon Moo Farm uses on the farm does not constitute 

solid waste. While courts have held that there is “no blanket animal waste exception exclud[ing] 

animal waste from the ‘solid waste’ definition,” RCRA’s legislative history indicates that 

agricultural wastes returned to the soil as fertilizers or conditioners are not considered discarded 

materials. Water Keeper Alliance, Inc. v. Smithfield Foods, Inc., 4:01-CV-27-H(3), 2001 WL 

1715730, at 4 (E.D.N.C. Sept. 20, 2001); H.R. REP. 94-1491, at 2 (1976). By applying fertilizer 

and soil amendment to its agricultural fields, Moon Moo Farm is simply practicing an acceptable 

farming technique that does not rise to the level of a RCRA violation. 

Moon Moo Farm’s use of the fertilizer and soil amendment is consistent with the Nutrient 

Management Plan (NMP) it filed with the Farmville Field Office. R. at 6. Thus since they are 

serving their intended purpose and have not been discarded, the fertilizer and soil amendment 

cannot be considered solid waste. Although RCRA itself does not define the term “discarded,” it 

the Ninth Circuit applies its ordinary meaning of “to cast aside; reject; abandon; give up.” Safe 

Air for Everyone v. Meyer, 373 F.3d 1035, 1041 (9th Cir. 2004). Several circuit courts adopted 

this reasoning, thereby finding that the product(s) in question must have been discarded in order 
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to be considered solid waste. American Mining Congress v. U.S. EPA, 824 F.2d 1177, 1186 

(D.C.Cir. 1987) (AMC I ) (deciding that petroleum and mining industry materials are not “part of 

a waste disposal problem” when “they are destined for beneficial reuse or recycling in a 

continuous process by the generating industry itself”); No Spray Coal., Inc. v. City of New York, 

252 F.3d 148, 150 (2d Cir. 2001) (holding that a pesticide sprayed into the air to kill mosquitoes 

was not considered discarded since that was its intended purpose); Ecological Rights 

Foundation, 713 F.3d at 516 (holding that a wood preservative applied to utility poles for 

preservation purposes was being used for its intended purpose, and was therefore not considered 

a “discarded solid waste” under RCRA when it was washed or blown away from the pole by 

natural causes). 

Few cases have explored the ability of applying RCRA to agricultural practices to reach 

the level of a solid waste violation. However, the RCRA definition of solid waste was held not to 

include animal wastes in Oklahoma v. Tyson Foods, Inc., where the court found that the State 

had failed to prove that poultry litter used as fertilizer was discarded as a solid waste under 

RCRA. No. 05-CV-0329-GKF-PJC, 2010 WL 653032, at 10–11 (N.D. Okla. Feb. 17, 2010). The 

State needed to prove that the litter was actually disposed of or abandoned and could not be 

destined for beneficial use or reuse. Id. The court stated that in deciding whether a material was a 

“beneficial” product or a RCRA solid waste requires an examination of “whether the material 

has market value, and whether the party intended to throw the material away or put it to 

beneficial use.” Id. at 11. The court simply stated that “[in] this case, both factors point to the 

same conclusion—that poultry litter is not a RCRA ‘solid waste’” and subsequently dismissed 

the State’s RCRA claim. Id. 
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The facts of the case at hand are similar to that of Oklahoma v. Tyson Foods. The district 

court found that the poultry litter had a purpose of being used as a fertilizer and soil amendment 

to support the farm’s agricultural enterprises. Id. at 10. The same is true for Moon Moo Farm, 

who sprays the fertilizer and soil amendment on to the fields as part of the farm’s operation. R. at 

5. The manure is not abandoned or discarded by Moon Moo Farm, but rather is destined for 

beneficial reuse. The district court correctly dismissed Riverwatcher’s RCRA claim. The Circuit 

Court should uphold this decision as well. 

Riverwatcher is likely to argue that according to Dr. Mae’s testimony, the land 

application of manure during a rain event will nearly always result in excess runoff of nutrients 

from the field, and that this could be considered as Moon Moo Farm discarding the fertilizer and 

soil amendment. R. at 6. In support of this reasoning, Riverwatcher will likely rely on an Eastern 

District of Washington case, Community Association for Restoration of the Environment, Inc. v. 

George & Margaret, LLC., 954 F. Supp. 2d 1151 (E.D. Wash. 2013) [hereinafter CARE]. In this 

case, the plaintiffs alleged that the defendant dairies’ use of manure violated RCRA because 

manure is a “discarded” solid waste when it is applied to fields at “above-agronomic levels” and 

when it leaks from lagoons meant to store liquid manure. Id. at 1154. The court agreed with the 

plaintiffs that it is possible for manure to be considered a solid waste under RCRA once it is no 

longer beneficial or useful due to over-application. Id. at 1158. Ultimately, the court in CARE 

considered it to be “untenable that the over-application or leaking of manure that was initially 

intended to be used as fertilizer can never become ‘discarded’ merely because it is 

‘unintentionally’ leaked or over-applied.” Id. 

CARE case does not provide Riverwatcher with a persuasive argument. To begin, the 

court was not ruling on the RCRA issue, but rather a motion to dismiss, so the court did not 
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evaluate the merits of the plaintiff’s claim that there was indeed a RCRA violation. Id. 

Additionally, the facts of the CARE case and the present case are too dissimilar to draw a parallel 

that can be considered compelling. Moon Moo Farm applied the fertilizer and soil amendments 

at rates consistent with the NMP, which the farm has no reason to believe is above-agronomic 

levels because the New Union Department of Agriculture did not reject the NMP. R. at 5. So 

even if Dr. Mae is correct in assuming that the added acid whey prevented the Bermuda grass 

from effectively taking up the nutrients in the manure, and in questioning the practice of 

applying it during a rain event, expert testimony from Moon Moo Farm’s agronomist Dr. Green 

reveals that nothing in the NMP prevents Moon Moo Farm from applying the manure during the 

rain event. R. at 6–7. Furthermore, the use of whey as a soil conditioner is a longstanding 

practice in New Union, and Bermuda grass tolerates a wide range of soil pH conditions. R. at 6. 

Even though some nutrients were not absorbed by the Bermuda grass, Moon Moo Farm applied 

the whey in a manner consistent with the NMP. 

Oklahoma v. Tyson Foods also supports this view. 05-CV-0329-GKF-PJC at 10. The 

Northern District of Oklahoma stated that “a substance does not necessarily become a solid 

waste within the meaning of RCRA when it is applied to the normal beneficial usage for which 

the product was intended merely because some aspect of the product is not fully utilized.” Id. 

This means that even though some nutrients are not fully absorbed by the grass, Moon Moo 

Farm is not violating RCRA because it is applied at normal industry levels consistent with the 

NMP.  Furthermore, the lagoon in the CARE case leaked manure, but the record for the Moon 

Moo Farm case does not indicate that the lagoon on the farm is experiencing any leakage. CARE, 

954 F. Supp. 2d at 1154. 
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A reliance on the CARE case alone is insufficient for Riverwatcher to prove that Moon 

Moo Farm’s land application of fertilizer and soil amendment constitutes a solid waste subject to 

regulation under RCRA. Therefore, the court must uphold the decision of the district court in 

granting summary judgment to Moon Moo Farm. 

B. Because the mixture of manure and acid whey does not constitute an imminent 

and substantial endangerment to human health, it is not subject to redress under 

Resource Conservation and Recovery Act. 

The mixture of manure and acid whey does not constitute an imminent and substantial 

endangerment subject to redress under RCRA. In order for the mixture to endanger human 

health, it must first be classified as a solid waste, which it is not. See Part IV.A. However, if the 

court decides to overrule the district court’s holding and finds that the mixture is a solid waste, it 

still would not constitute an imminent and substantial endangerment. 

The Citizen Suit provision of RCRA allows a suit to be brought if an action presents an 

imminent and substantial endangerment to health or the environment. 42 U.S.C. § 6972(a)(1)(B). 

The Supreme Court understood the “imminent and substantial endangerment” provision “to 

provide a remedy that ameliorates present or obviates the risk of future ‘imminent’ harms, not a 

remedy that compensates for past cleanup efforts.” Meghrig v. KFC Western, Inc., 516 U.S. 479, 

486 (1996). Additionally, “imminency” does not require that there be an “emergency-type 

situation,” nor does it require that actual harm will occur immediately. Cordiano v. Metacon Gun 

Club, Inc., 575 F.3d 199, 210 (2d Cir. 2009) (citing Dague v. City of Burlington, 935 F.2d 1343, 

1356 (2d Cir. 1991), judgment rev'd in part on other grounds, 505 U.S. 557, 112 S. Ct. 2638, 

120 L. Ed. 2d 449 (1992)). And “substantial” has often been assigned a plain meaning of 

“serious” by various courts. Cordiano at 210–11 (citing Burlington N. & Santa Fe Ry. Co. v. 

Grant, 505 F.3d 1013, 1021 (10th Cir. 2007); Parker v. Scrap Metal Processors, Inc.,386 F.3d 

993, 1015 (11th Cir. 2004); Interfaith Cmty. Org. v. Honeywell Int'l, Inc., 399 F.3d 248, 259 (3d 
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Cir. 2005); Cox v. City of Dallas, 256 F.3d 281, 300 (5th Cir. 2001); and Price v. U.S. Navy, 39 

F.3d 1011, 1019 (9th Cir. 1994)). 

While the EPA and Riverwatcher argue that this standard of “imminent and substantial” 

has been met, it is important to note that this standard is “imminent” and “substantial.” R. at 2–3. 

Therefore, in order to overturn the district court’s ruling, appellants would need to prove that the 

harm (if any) from the mixture is both imminent and substantial. The nitrate advisory issued in 

April 2013 may rise to the level of imminent, as it was a risk at the time, but this advisory does 

not qualify as substantial, thereby failing the “imminent and substantial endangerment” test. The 

record clearly states that the levels of nitrates in the drinking water were high enough to be 

hazardous to infants less than two years old, but there was not a health threat to children older 

than two or adults. R. at 6. While the safety of infants is important, bottled water is available to 

infants so that they avoid any potential health risk. R. at 11–12. As discussed below, this 

availability of bottled water ensures that there is no substantial endangerment. 

The standard for a citizen suit under RCRA clearly requires a substantial endangerment. 

42 U.S.C. § 6972(a)(1)(B). According to relevant case law that was cited in the record, no 

imminent and substantial endangerment to human health exists when there is not an established 

likelihood that anyone will be exposed to it. R. at 12; Davies v. Nat’l Co-op. Refinery Ass’n, 963 

F. Supp. 990, 999 (D. Kan. 1997). This case is similar to the Moon Moo Farm case because the 

court stated in Davies that plaintiffs could drink bottled water instead of the infected water and 

pointed out that there was no evidence that “any other persons might be exposed to or ingest the 

contaminated groundwater if the court fails to order immediate remedial action”. Id. Therefore, 

even if there is an imminent risk, relevant case law establishes that there is not a substantial 
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endangerment when the risk can be avoided by reasonable measures. Thus, the decision of the 

district court must be upheld. 

Appellants may argue that the “imminent and substantial endangerment” standard 

purposely sets a low bar for plaintiffs to overcome. This argument rests on the use of the word 

“may” as a signal of Congress’s intent for a low burden in proving endangerment, giving “the 

courts the authority to grant affirmative equitable relief to the extent necessary to eliminate any 

risk posed by toxic wastes.” Cordiano, 575 F.3d at 210. However, Cordiano also established that 

there is still a bar to be met. In that case, the plaintiff preservation society brought a suit against a 

shooting range, claiming that discharged lead munitions violated RCRA. Id. at 202. An 

examination of the facts in light of the “imminent and substantial endangerment” terms and their 

meanings led the court to decide that the plaintiffs failed to prove such an endangerment existed 

because the plaintiffs had failed to conduct a risk assessment, and instead wrote a report stating 

that there was potential exposure. Id. at 211. The court denied this claim because there was no 

evidence, and therefore no material issue, to put before a jury. Id. at 211–12. Therefore, although 

the courts have not set a heavy burden on plaintiffs in proving that an action may present an 

imminent and substantial endangerment, the Cordiano case makes clear that some sort of proof 

is required; more than an unsupported assertion is necessary. 

This case is similar to the situation in the suit against Moon Moo Farm. As stated in the 

record, Riverwatcher’s environmental health expert Dr. Generis stated that it is impossible to 

state that Moon Moo Farm was the “but for” cause of the April 2013 nitrate advisory. R. at 7. 

The appellants’ claim is further undermined by the fact that past nitrate advisories were issued in 

years prior to Moon Moo Farm’s increase in operations, clearly demonstrating that even if Moon 

Moo Farm is responsible in any way for the advisory, it would not be the only source. Id.  Even 
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though Riverwatcher’s testing of the water (albeit collected while trespassing) showed high 

levels of nitrates and fecal coliforms, Dr. Generis testimony illustrates that such tests are no more 

than an unsupported assertion that Moon Moo Farm is the “but for” cause of the April 2013 

nitrate advisory. R. at 6–7. This unsupported assertion is not enough to prove an imminent and 

substantial endangerment. Therefore, because the mixture of manure and acid whey does not 

constitute an imminent and substantial endangerment, it is not subject to redress under RCRA. 

The decision of the district court must be upheld. 

CONCLUSION 

For the above reasons, Moon Moo Farm asks this court to affirm the district court’s 

motion for summary judgment because there is no public right of navigation on Queechunk 

Canal, James obtained evidence due to trespass and therefore, it is inadmissible, Moon Moo 

Farm is not a CAFO subject to permitting under the Clean Water Act, any discharge from the 

ditch if exempted from the NPDES permitting requirement by the agricultural stormwater 

exemption, manure is not solid waste under RCRA, and there is no imminent and substantial 

endangerment to human health.  In addition, this court should affirm the district court’s decision 

on Moon Moo Farm’s counterclaim and grant damages for trespass against the Deep Quod 

Riverwatcher and Dean James. 

 


