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Jurisdictional Statement 

The Environmental Protection Agency’s (EPA) civil suit has its genesis in 33 U.S.C. § 

1319(b) (2012).  James intervened as a plaintiff in that suit under 33 U.S.C. § 1365(b)(1)(B) 

(2012).  Decision and Order 4.  Both of these claims arise from federal statute, and thus the 

District Court has subject matter jurisdiction under 28 U.S.C. § 1331 (2012). 

After answering the complaint, Moon Moo Farms asserted a counterclaim for trespassing 

against James.  Decision and Order 4.  The trespassing arose from James’s attempt to gather 

evidence for his and the EPA’s lawsuit.  James’s illegal entry and the evidence he gathered while 

trespassing account for all the evidence that James and the EPA have.  Thus the trespassing 

counterclaim arises from the same case or controversy as the EPA and James’s action, and the 

District Court has jurisdiction pursuant to 28 U.S.C. § 1367 (2012). 

The District Court granted Moon Moo Farm’s motions for summary judgment on the 

trespassing suit and dismissing the EPA and James’s claims.  Moon Moo Farms was then 

awarded $832,560 in damages.  Decision and Order 9.  “A decision is final when it “ends the 

litigation on the merits and leaves nothing for the court to do but execute the judgment.”  Riley v. 

Kentucky, 553 U.S. 406, 419 (2008) (quoting Catlin v. United States, 324 U.S. 229, 233 (1945)).  

Because fines and fees have been determined by the District Court, the decision is final, and this 

court has jurisdiction under 28 U.S.C. § 1291 (2006). 
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Standard of Review 

The district court has broad discretion in choosing whether to admit evidence. Raskin v. Wyatt 

Co., 125 F.3d 55, 66 (2d Cir. 1997). Accordingly, this Court must review the district court's 

evidentiary rulings for manifest error when reviewing the district court’s ruling on illegally 

obtained evidence from Moon Moo Farms land application area. District judge's admission 

or exclusion of evidence “is to be sustained unless manifestly erroneous.” Id. 

 This Court reviews the District Court's grant of summary judgment on the RCRA and 

CWA claims de novo, construing the evidence in the light most favorable to the nonmoving 

party. Jaramillo v. Weyerhaeuser Co., 536 F.3d 140, 145 (2d Cir.2008). Summary judgment is 

warranted only upon a showing by the movant “that there is no genuine issue as to any material 

fact and that the moving party is entitled to ... judgment as a matter of law. Cordiano v. Metacon 

Gun Club, Inc., 575 F.3d 199, 204 (2d Cir. 2009). 
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Statement of the Issue 

1) Whether a man-made canal is a public trust navigable waterway when a private party 

owns the land abutting and underneath the canal. 

 

2) Whether evidence is admissible in a civil enforcement proceeding when it was obtained 

through a warrantless trespass. 

 

3) Whether a permit is required under the Clean Water Act when there is a discharge from 

manure land application area or if excess nutrient discharge defeats the stormwater 

exemption. 

 

4) Whether a citizen suit under the Resource Conservation and Recovery Act is allowed and 

constitutes an imminent and substantial endangerment to human health when altered 

fertilizer is used in a field and stormwater runoff enters a public waterway. 
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Statement of the Case 

Appellee, Moon Moo Farm, Inc., operates a dairy farm with 350 head of milk cows ten 

miles outside of the City of Farmville in the State of New Union.  Moon Moo Farm increase 

their milking herd from 170 cows to 350 cows, to serve the growing demand for milk and they 

began accepting acid whey, which they added to their manure lagoons.  In attempts to reuse their 

manure, Moon Moo Farm collects the manure and liquid waste from the cows and stores it in a 

manure lagoon for use as fertilizer.  This lagoon is designed to hold all manure produced by the 

dairy operation without overflow in the event of a large rainfall.  On occasion, the liquid manure 

is pumped from the lagoon into tractor tanks and spread on 150 acres of fields that are part of the 

Moon Moo Farm’s operation as fertilizer.   

A previous owner of the farm facility created a bypass canal, known as the Queechuck 

Canal, in the Deep Quod River, alleviating flooding at the river bend.  Moon Moo Farm owns the 

land on both sides of the canal and has placed “no trespassing” signs on both sides of the canal.  

The canal, which can be navigated by small boat, is commonly used as a shortcut up and down 

the Deep Quad River.  Downstream of Moon Moo Farm, the community of Farmville uses the 

Deep Quod River as a source of drinking water.  

The State of New Union deemed Moon Moo Farm a “no-discharge” animal feeding 

operation (an animal feeding operation that does not normally have a direct discharge from its 

manure handling facilities to waters of the State).  Moon Moo Farm has submitted a Nutrient 

Management Plan (NMP) to the Farmville Regional Office of the State of New Union 

Department of Agriculture (DOA).  This plan set forth manure application rates and calculated 

the expected uptake of nutrients by the crops grown on the fields.  Moon Moo Farm has applied 
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their manure to the fields at the rate consistent with their NMP at all times.  Although the State of 

New Union has the delegated authority to issue Clean Water Act (CWA) discharge permits, 

Moon Moo Farm does not hold any permit issued pursuant to the National Pollutant Discharge 

Elimination System (NPDES) permitting system administered under 33 U.S.C. § 1342 (2012).  

The Deep Quad watershed is heavily farmed causing nitrate advisories to be issued 

several times in the past, including 2002, 2006, 2007, 2009, and 2010, all occurring before Moon 

Moo Farm increased their cattle production and added the acid whey to their manure lagoon.  

The current nitrate advisory warns citizens of Farmville that a high level of nitrates in the Deep 

Quod River makes the Farmville municipal water supply unsafe for drinking by infants.  The 

levels were not hazardous to adults but customers were advised to give those infants less than 

two years old bottled water.  

Appellants, Deep Quad Riverwatcher, received many complaints concerning the smell 

and color of the Deep Quad River.  Responding to those complaints, Appellant, Dean James, 

investigated the Deep Quad River by going up the canal in a small boat, ignoring the no 

trespassing signs, entering Moon Moo Farm’s land and observed discolored brown water flowing 

from the fields through a drainage ditch and into the Queechunk Canal.  James took samples 

from the drainage ditch and had them tested by a laboratory, resulting in a showing of elevated 

levels of nitrates and fecal coliforms.  
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Argument Summary 

The District Court properly found that the privately owned and constructed Queechunk Canal is 

not a navigable waterway open to the “Public Trust Doctrine.” Federal common law governs the 

use of navigable waters within a state’s boundaries where no state law exists on the matter. A 

man-made waterway is the private property of its owner and remains off limits to the public use 

although the waterway may be navigable. Here, it was correctly found that James was 

trespassing when he entered the Queechunk Canal.  

 The District Court was correct in granting summary judgment for lack of any admissible 

evidence to establish a discharge of pollutants from the ditch on Moon Moo Farms fields.  James 

illegally trespassed onto Moon Moo Farms property and obtained warrantless evidence violating 

the IV Amendment of the United States Constitution. One way courts enforce the Fourth 

Amendment is through the use of the exclusionary rule. The rules function is to deter the use of 

evidence illegally obtained during the commission of a crime. Here, James illegally obtained 

evidence while trespassing onto Moon Moo Farms private property and it would be an undoing 

of everything private property rights stand for in our society if this court finds the evidence 

admissible. 

The District Court correctly found that Moon Moo Farms application area discharges 

were exempt from EPA regulations as agricultural stormwater. James obtained illegal evidence 

of run off from Moon Moo Farms fields during a significant rain event. It was also found 

undisputed that Moon Moo Farms applied manure in accordance with its filed Nutrient 

Management Plan and used best management practices to minimize any addition of pollutants to 

navigable waterways by virtue of the stormwater runoff.  
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The district court properly held that Moon Moo Farms is not subject to a citizen suit 

pursuant to the Resource Conservation and Recovery Act (RCRA). Moon Moo Farms sprayed 

liquid manure to its land application area, which is not a solid waste that poses human health 

risks. In any event, health risks associated with Moon Moo Farms type of operation is minimal 

given the fact that nitrate advisories have been issued in the years preceding Moon Moo Farms 

use of the acid whey.  Furthermore, there is insufficient evidence to conclude that Moon Moo 

Farms is the “but for cause” of the increased nitrate levels.  

It is therefore requested that this court uphold the District Courts decision and deny the 

use of illegally obtained evidence of the exempt stormwater discharge from Moon Moo Farms, 

which poses no imminent or substantial endangerment to human health.  
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Argument 

I. The Queechunk Canal is a Navigable Waterway that is Exempt from the Public Trust 

Doctrine Under State and Federal Law. 

The Public Trust Doctrine, as defined by Black’s Law Dictionary, is “[t]he principle that 

navigable waters are preserved for the public use, and that the state is responsible for protecting 

the public’s right to the use.”  Black’s Law Dictionary 1427 (9th ed. 2009).  Thus the Public 

Trust Doctrine would apply to navigable waters.  As the Supreme Court observed in PPL Mont., 

LLC v. Montana, 132 S.Ct. 1215 (2012), “the States retain residual power to determine the scope 

of the public trust over waters within their borders . . . .”  Id. at 1235.  However, in Gibbons v. 

Ogden, 22 U.S. (9 Wheat.) 1 (1824), the Supreme Court brought navigation on intrastate 

navigable waterways within the ambit of the Commerce Clause.   Thus, a waterway that is 

connected to an intrastate navigable waterway could be subject to both state and federal control. 

A. The State of New Union Follows Common Law Principles for the Public Trust 

Doctrine and Those Principles Exclude the Queechunk Canal 

Since the contours of the Public Trust Doctrine are determined by the State, then the State’s 

statutes and court decisions are the first place to look for defining the boundaries of the doctrine.  

A state is free to apply the Public Trust doctrine to artificially created bodies of water, and some 

states have done just that.  See, e.g., Fish House, Inc. v. Clarke, 204 N.C. App. 130 (N.C. Ct. 

App. 2010) (finding that a manmade canal was a navigable waterway subject to the public trust 

doctrine).  As the District Court found in its decision, however, “I have been unable to find (and 

counsel have cited) no New Union decisions addressing the scope of the public trust navigation 

rights. . . .” Decision and Order at 6.  The Court and counsel found no cases because no cases 
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exist.  If no state law exists, then federal common law may fill the void.  See United States v. 

City of Las Cruces, 289 F. 3d 1170, 1181 (10th Cir. 2002).  

B. The Queechunk Canal is a Navigable Waterway Subject to Congressional Regulation, 

but Still Retaining in the Owner all Property Rights 

The Queechunk Canal is a navigable waterway that may be regulated by the federal 

government.  Article I, Section 8, of the United States Constitution, commonly called the 

Commerce Clause, specifically enables Congress to regulate all intrastate commerce.  U.S. 

Const. art. I, § 8, cl. 3.  In Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824), the Supreme Court 

brought navigation within the ambit of the Commerce Clause.   Interpreting this clause, the Fifth 

Circuit Court of Appeals stated, “[t]he United States has broad authority under the Commerce 

Clause to regulate both public and private waters used or capable of being used in interstate 

commerce.”  United States v. Lamastus & Assocs., Inc., 785 F.2d 1349 (5th Cir. 1986).   

The Queechunk Canal is a navigable waterway subject to federal regulation, but is not a 

navigable watery open to public use.  A waterway can be subject to federal regulation but yet 

still be subject to private control.  As the Supreme Court noted in Kaiser Aetna v. United States, 

444 U.S. 164 (1979), “one of the most essential sticks in the bundle of rights that are commonly 

characterized as property – the right to exclude others” does not disappear just because the water 

may now be subject to federal regulation as navigable waters.  Id. at 176.  If the federal 

government were to abrogate the property owner’s right to exclude, then that would create, in 

effect, a taking under the Fifth Amendment of the United States Constitution.  Id. at 178.  The 

Court lists several factors for determining a taking has occurred: the waterway was incapable of 

navigation before improvement, it had no use in commercial intrastate shipping before 
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improvement, and the water had always been considered private land.  The Court implicitly 

applied these factors to a canal in another case decided that day, Vaughn v. Vermilion Corp. 

C. A Federal Requirement to Allow Public Access to a Private Canal Would be a Taking 

Because the Deep Quod River is Still Navigable 

In a companion case decided on the same day as Kaiser Aetna, the Supreme Court in 

Vaughn v. Vermilion Corp., 100 S.Ct. 399 (1979), expressly held that “channels built on private 

property and with private funds, in such a manner that they ultimately join with other navigable 

waterways [are not] similarly open to use by all citizens of the United States.”  Id. at 208. 

Relying on the analysis of Kaiser Aetna, the Court held that “no general right of use in the public 

arose by reason of the authority over navigation conferred upon Congress by the Commerce 

Clause. . . .”  Id. at 209.  However, the Supreme Court did remand the case back to the state court 

to determine if the construction of the canals had made the waterways the canals were connected 

to unnavigable.  Id.  When the case, on remand, reached the Supreme Court of Louisiana, the 

Court observed “[t]he Supreme Court’s opinion [in Vaughn v. Vermilion Corp.] indicates that 

defendants would have a right under federal law to use Vermilion’s canals as a substitute for any 

natural, navigable waterway substantially impaired or destroyed by construction of the artificial 

system.  Vermilion Corp. v. Vaughn, 397 So. 2d 490, 492 (La. 1981). 

Here, there is no question that the Queechunk Canal has diverted water from the Deep 

Quod River, the Deep Quod River is not “substantially impaired or destroyed” by the canal. The 

Deep Quod River has not been substantially impaired because it is still “navigable by small boat 

both upstream and downstream of the Queechunk Canal. . . .”  Decision and Order at 2. While 

the Queechunk Canal has been used illegally as a shortcut, a shortcut is not a substitute.  Boats 

can, and still do, use the Deep Quod River, so the Queechunk Canal is not the only means of 



17 
 

traversing by water.  Since the Deep Quod River is not substantially impaired, there is no defense 

for illegal entry onto the privately owned waterway.  Therefore, the privately owned, privately 

constructed Queechunk Canal is not a navigable waterway open to the Public Trust Doctrine.  

The trial court’s decision should be upheld

II. The Use of the Illegally Obtained Evidence is Prohibited Because it would be the 

Societal Burden is Marginal Compared to the Harm Non-Exclusion Would Bring 

The United States Constitution protects citizens from unreasonable searches by the 

government without a warrant.  U.S. Const. amend. IV. A warrant secured by a detached 

magistrate cures the invasion of private property.  The Supreme Court has affected this 

amendments proscription by holding that evidence illegally gathered by the government cannot 

be used in a criminal case.  Weeks v. United States, 232 U.S. 383 (1914).  While the exclusionary 

rule does not generally apply to civil cases, the Supreme Court has held that in a “quasi-

criminal” proceeding, where the “object, like a criminal proceeding, is to penalize for the 

commission of an offense against the law.”  One 1958 Plymouth Sedan v. Pennsylvania, 380 

U.S. 693, 700 (1965).  Though the Court has recently begun to recede from the broad extent of 

the exclusionary rule of the 1960’s, the Court has more recently characterized the exclusionary 

rule as a balance between the deterrent effects of the rule versus its perceived “substantial 

societal costs.”  Penn. Bd. Of Probation and Parole v. Scott, 524 U.S. 357, 363 (1998); see also 

Herring v. United States, 555 U.S. 135, 141 (2009) (“we have focused on the efficacy of the 

[exclusionary] rule in deterring Fourth Amendment violation in the future.”).     

A. There is Little Burden to Society in Requiring a Federal Agency to Seek a Warrant 

Instead of Relying upon Crimes of Private Citizens to Gather Evidence 
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In most exclusionary rule cases, the burden society experiences is that a guilty criminal will 

be set free because of a defect in evidence procurement.  See, e.g., Herring, 555 U.S. at 141.  

This burden presupposes that the defendant would have been convicted save the evidence was 

excluded.  And in many cases, this may be the case.  However, in those cases there is reliable 

evidence that would be admissible as it was collected by an agent of the government.  Without 

such reliable evidence, there is less benefit to society in the use of such evidence. 

i. The Evidence Gathered by Mr. James During his Trespass is Unreliable, and Thus 

Not as Beneficial to Society 

In Pennsylvania Board of Probation v. Scott, the Supreme Court declined to extend the 

exclusionary rule to a Parole Board hearing to preclude evidence which had been illegally 

obtained by a police officer.  In reaching its decision, the Court observed, “[b]ecause the 

exclusionary precludes consideration of reliable, probative evidence, it imposes significant costs 

. . . .”  Scott, 524 U.S. at 365.  Because of that cost, the Court refused to extend the exclusionary 

rule to a Parole Board hearing.  Likewise, in INS v. Lopez-Mendoza, 468 U.S. 1032 (1984), the 

Supreme Court did not apply the exclusionary rule to a deportation hearing because of the cost to 

society. 

In both of these cases, the evidence being offered had been gathered by an enforcement 

officer, and the physical evidence was then offered in court to prove guilt.  Unlike in those cases, 

in this case the EPA seeks to introduce evidence gained illegally by a private citizen.  This is not 

the same type of “reliable, probative evidence” that the Court has upheld as being so important to 

society.  Instead, the evidence was the result of a crime by a private citizen that the federal 

government seeks to use to its advantage.  There is absolutely no indication of the reliability of 

the pictures or water sample on the record to indicate that the evidence is reliable.  If James is 
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willing to ignore clearly marked “no trespassing” signs and pursue an illegal endeavor, his self-

interest calls into question the reliability of the evidence he gathered during his illegal escapade. 

There was nothing precluding the EPA from pursuing a warrant to test the Queechunk 

canal.  James could have approached the EPA with his suspicions, and the EPA could have then 

approached Moon Moo Farms to check the water or approached a magistrate for a warrant.  The 

supposedly polluted water would have still been in existence, and the EPA would then still have 

jurisdiction to pursue a claim against Moon Moo Farms.  There was no “time of the essence,” 

split-second decisions generally found in upholding of police searches.  The EPA sought to take 

a Constitutional shortcut and aver itself on illegal evidence.  Society is not harmed in requiring 

the government to play by the rules which society has dictated – namely the Constitution. 

ii. James was Acting as an Agent of the Federal Government when he Illegally Gathered 

Evidence Against Moon Moo Farms 

The federal courts have a history of excluding illegally obtained evidence in civil cases 

where the evidence has been gathered illegally by a state agent.  United States v. Janis, 428 U.S. 

433, 455 (1976).  In Janis, the Court observed that there is a distinction in those cases as to when 

the officer committing the illegal search is an “agent of the sovereign” and when they are not.  

Id.  While cases involving no relationship with the sovereign generally disallow the exclusionary 

rule, those that do involve an agent of the government allow the exclusionary rule.  See, e.g., 

Trinity Indus., Inc. v. OSHRC, F. 3d 1455 (6th Cir. 1994) (applying exclusionary rule analysis to 

an Occupational Health and Safety Agency investigation).   

While James is not an employee of the EPA, as was the case with OHSA in Trinity 

Industries, James’s suit nevertheless relies upon EPA auspices to the point that he has a 
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responsibility to the EPA.  This responsibility, codified in 33 U.S.C. § 1365(b), requires any 

plaintiff suing under 33 U.S.C. § 1365 to first serve notice onto the Environmental Protection 

Agency.  33 U.S.C. § 1365 (2012).  James’s interest and that of the EPA are aligned (as 

evidenced by their overlapping claims) and they both require the same evidence to prove their 

claims.  Without the Clean Water Act’s authorization, James would have no claim, and the EPA 

would have no evidence.  James, while not acting at the direct behest of the EPA, relies 

implicitly on the authority of the EPA to pursue his illegal action.  Without a subjective belief 

that the EPA would sustain his actions, James would just be a trespasser with a jar of water and a 

camera. 

B. There Will be a Strong Preclusive Effect of Dissuading Trespassers if James’s 

Illegally Obtained Evidence is Excluded 

As the Supreme Court has repeatedly held, a violation of the Fourth Amendment is not, in 

and of itself, enough to require the exclusionary rule.  Herring v. United States, 555 U.S. 135, 

140 (2009).  There also must be “appreciable deterrence.”  Id. at 141.  Without an influence on 

future behavior, the cost society pays is too high.  However, it is not just police behavior that is 

targeted through an exclusionary rule.  The federal courts already impose a deterrent rule in civil 

cases. Contrary to much of the explicit language of the Supreme Court cases, there is an 

exclusionary rule in federal civil courts.   

According to Fed. R. Civ. P. 37(b)(2)(A)(ii), an appropriate sanction against a disobedient 

party to a discovery order is the prohibition from “introducing designated matters in evidence.”  

Thus, for violation of various discovery orders or requests, a part could, at the district court’s 

discretion and upon motion by opposing counsel, lose valuable evidence.  The purpose of this 

rule is clear – to dissuade parties from avoiding valid discovery requests.  Fed. R. Civ. P. 37 
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advisory committee’s notes.  Fed. R. Civ. P. 34(a)(2) explicitly empowers a party to request 

entry onto private land for inspection purposes.  Failure to reasonably comply with a valid 

discovery request under Fed. R. Civ. P. 34 could give rise to sanctions under Fed. R. Civ. P. 37. 

While not directly stated in the rules, if a party has to make a request for inspection, it is 

clear that a party does not have a right to trespass onto private land to gather evidence.  One 

federal court would exclude evidence gained outside of the inspection request.  See Hoewischer 

v. Deerwood Vill. Mall, 281 F.R.D. 665 (M.D. Fla. 2011).  The Court specifies where the party 

may inspect, and it is difficult to imagine that if the party disobeys the order that a judge would 

allow the party to enjoy the benefit of that indiscretion.  Rather, a court may limit the area to be 

investigated specifically to dissuade a party from seeking entry on its own volition.  If there is a 

specific rule enabling the behavior, a court should not gloss over a unilateral flouting of that rule.  

Instead, to dissuade such future abuse, the court would most likely sanction the offending party 

and not allow the entry of the illegal evidence. 

Here, James has not afforded himself of the sanctioned method of producing evidence.  

Rather than following the rules, he shirked any sort of law and trespassed onto private land to 

gather wholly unreliable evidence.  This is precisely the kind of behavior Fed. R. Civ. P. 34 is 

designed to prevent and dissuade, a cavalier attitude towards property rights because of a lawsuit.  

Failure to apply an exclusionary rule in this case would send a message to potential litigants to 

carry out their torts before the case and discovery begin, so that they may avoid the 

inconvenience of following rules.  An upholding of an exclusionary rule against James in this 

case would have the requisite dissuasive effect of ensuring private property rights are observed 

by all parties.    The trial court’s decision should therefore be upheld. 
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III. Moon Moo Farms is Exempt from Permitting Pursuant to the Clean Water Act’s 

NPDES Program Because Moon Moo is Not a CAFO That Violated the Nutrient 

Management Plan Filed With the State  

The trial court properly dismissed appellant’s claims, finding that Moon Moo Farm 

complied with the State of New Union’s NMP regulations and is not a concentrated animal 

feeding operation (CAFO), required to obtain a permit under the National Pollutant Discharge 

Elimination System (NPDES). The trial court concluded that the kind of discharge Moon Moo 

Farms is accused of is agricultural storm water runoff, not a CAFO discharge. Furthermore, the 

trial court stated that “it is undisputed that Moon Moo Farm filed an NMP with the State 

agricultural office, and applied manure in accordance with its filed plan.”  Decision and Order at 

6.    

The CWA regulates the discharge of pollutants into United States waters. 33 U.S.C. § 

1311(a) (2012). A discharge occurs where a pollutant is added to U.S. navigable waters through 

a point source. 33 U.S.C. § 1362(12) (2012). The manure in this case is considered a pollutant. 

33 U.S.C. § 1362(6). The NPDES permit program is authorized by the CWA in 33 U.S.C. § 1342 

(2012) and controls water pollution by regulating point sources that discharge pollutants into 

waters of the United States. A man-made ditch and CAFO are included in the definition of a 

point source. 33 U.S.C. § 1362(14). However, the discharge of “agricultural stormwater” is not a 

point source and is exempt from NPDES permitting requirements.  Id. Thus, agricultural storm 

water that comes from a point source is exempt from regulation. Alt v. U.S. EPA, 979 F.Supp.2d 

701 (N.D.W. Va. 2013).  

A. Pollutants Washed From Moon Moo Farms Land Application Area are Exempt From 

CWA Regulations as Agricultural Stormwater Discharge   
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Agricultural Stormwater discharge is categorized as a non-point source and defined as 

rainwater that comes into contact with manure and flows into navigable water. 33 U.S.C. § 1362. 

Moreover, liquid manure spreading operations are not a point source if the discharges were the 

result of precipitation. Area Residents for the Env’t v. Southview Farm, 34 F.3d 114 (2d Cir. 

1994). Where a discharge occurs from a manure land application area but are in accordance with 

site-specific nutrient management practices that ensure appropriate agricultural utilization of the 

nutrients in that waste, any subsequent “precipitation-related” discharge is considered to be an 

“agricultural stormwater discharge” that is exempt from regulation. Waterkeeper Alliance, Inc. v. 

U.S. EPA, 399 F.3d 486, 496 (2d Cir. 2005). Furthermore, discharge from land spreading of 

AFO manure is not subject to EPA regulations when the manure has an agricultural purpose and 

is spread throughout the farmyard not the production area. Alt v. U.S. EPA. 979 F.Supp.2d 701 

(N.D.W.Va. 2013). 

Here, Moon Moo Farms seasonally applies liquid manure to its Bermuda grass fields for 

fertilization purposes according to EPA regulations.  Decision and Order at 3.   Significant rain 

events discharge the liquid manure from the Bermuda grass fields into a ditch, which flows into a 

bypass canal connected to State waters. Decision and Order at 3. However, appellants failed to 

show that the discharge did not originate from Moon Moo’s farmyard due to a precipitation 

event.  This court should concede with the district court that Moon Moo is not a CAFO because 

the discharge is exempt as stormwater runoff.  

i.    Discharge from Moon Moo’s Fields is Exempt as Storm Water Discharge Because it 

Resulted From a Precipitation Event 

To be exempt as stormwater the discharge must not occur on a day that it simply rains but 

rather as a result of the rain. Area Residents for the Environment, 34 F.3d at 121. The Second 
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Circuit found in Area Residents for the Environment that the discharge occurred due to the over 

saturation of Southview Farms land application area not because of a heavy rain.  Id.  Southview 

Farm operated a large dairy farm and collected and stored liquid manure on its land. Southview 

used a center pivot irrigation system for spreading liquid manure over its fields. Id at 116. 

Testimony was provided that Southview dumped large quantities of liquid manure in the same 

area of its fields two days in a row. Id 119. Furthermore, testimony described that the manure 

was “literally running off everywhere up and down those field type areas.” Id at 121. The court 

held that the discharge from Southview Farm was not stormwater, stating, “the runoff was 

primarily caused by over-saturation of the fields rather than the rain. “ Id at 121. 

It is undisputed here that pollutants were discharged from Moon Moo Farms land 

application area. However, the record indicates that the discharge occurred during a significant 

storm event where two inches of rain fell within a twenty-four hour time period. Decision and 

Order at 3. The only evidence that the appellants can proffer are photographs and water samples 

taken during this significant storm event. Nothing in the record suggests that Moon Moo Farms 

over applied liquid manure to its fields similar to Southview. In fact the record here reflects the 

opposite. Moon Moo Farms applied manure to its land application area periodically. Decision 

and Order at 3. Something that is periodic occurs or appears at intervals or from time to time not 

at a constant or continuous basis. Moon Moo applying its liquid manure periodically is not the 

same as Southview applying big loads of liquid manure to its fields two days in a row. Therefore, 

the discharge from Moon Moo’s land application area was the result of the significant storm 

event, i.e. precipitation event and should be exempt from EPA regulations. 

ii.  The Agricultural Stormwater Exception Covers Discharges From an Operations 

Agricultural Area 
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Water from the agricultural area is not point source discharge even if they are associated 

with a CAFO. Alt v. U.S. EPA, 979 F. Supp. 2d 701. In Alt v. U.S. EPA, ventilation fans from the 

poultry confinement area blew dust consisting of manure, litter and some feathers into the 

adjacent farmyard that eventually discharged pollutants from its farmyard through man-made 

ditches into waters of the U.S during a precipitation event. Id. at 704. The court in Alt gave 

agricultural stormwater its ordinary meaning stating “the only requirement is that the exempt 

discharges must be agriculture related.” Id. at 714. Moreover, the Alt Court distinguished 

between the meanings of the farmyard and production area. Id. at 713. The term “production 

area” is defined in 40 C.F.R. § 122.23(b)(8) (2012) as: 

. . . that part of an AFO that includes the animal confinement area, the 

manure storage area, the raw materials storage area, and the waste 

confinement areas. The animal confinement area includes but is not limited 

to open lots, housed lots, feedlots, confinement houses, stall barns, free stall 

barns, milkrooms, milking centers, cowyards, barnyards, medication pens, 

walkers, animal walkways, and stables . . . . 

 

The court defined “farmyard’ as the area where animals are not confined thereby not being 

the same as the production area where animals are confined; therefore, giving agricultural 

stormwater its ordinary meaning as precipitation related discharges from the farmyard area that 

constitutes an agricultural purpose. Alt, 979 F. Supp. 2d at 713. It was held that the manure and 

litter washed from the Alt farmyard into U.S. waters during a precipitation event was exempt 

from EPA regulations.  

Here, Moon Moo Farms keeps its cattle in a confined area similar to the poultry in the Alt 

case, i.e. the production area. And Moon Moo Farms has a separate and distinct area for growing 

its Bermuda grass crops, i.e. the farmyard area. Moreover, the Alt case draws two particular 

similarities to the case at hand. First Moon Moo Farms discharge occurred during a significant 

storm event in which pollutants flowed from its agricultural farmyard area. Decision and Order 



26 
 

at 3. Second, the discharge didn’t necessarily flow naturally off the farmyard area; in fact the 

discharge flowed from the farmyard area through a man-made ditch into waters of the United 

States. Decision and Order at 3. Therefore, the stormwater exception applies even though the 

discharge flowed through a man-made ditch as long as the water flow came from the farmyard 

area and not the production area.  

Furthermore, it was made clear that discharges from a non-agricultural area do not fall 

within the agricultural stormwater exemption. Fisherman Against the Destruction of The Env’t, 

Inc. v. Closter Farms, Inc., 300 F.3d 1294 (11th Cir. 2002). In Fisherman Against the 

Destruction of The Environment, the discharge was the result of Closter Farms pumping 

stormwater that originated from its farmyard directly into Lake Okeechobee. That court stated 

“the fact that the stormwater is pumped into Lake Okeechobee rather than flowing naturally into 

the lake does not remove it from the exemption.” Id. at 1297. It was held that pollutants 

stemming from Closter farms were exempt as stormwater but any pollutants stemming elsewhere 

required a NPDES permit. Id. at 1298. There is insufficient evidence in the record here that 

Moon Moo Farms discharged any non-agricultural pollutants into the Queechunk Canal. 

In sum, agricultural stormwater is not a point source even if it flowed through a man-made 

ditch from its farmyard. Therefore, the district court’s decision that Moon Moo Farms is not a 

CAFO subject to NPDES permitting should be upheld here.  

B. Moon Moo Farm’s Discharge is Exempt as Agricultural Stormwater Because They 

Applied Manure in Accordance With The Nutrient Management Plan  

The district court stressed that the storm water exception applies to discharges in 

conformity with the filed Nutrient Management Plan (NMP). States regulate discharges from 

nonpoint sources. Cordiano v. Metacon Gun Club, Inc., 575 F.3d 199, 220 (2d Cir. 2009). Any 
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introduction of pollutants from non-point-source agricultural does not require an NPDES permit. 

40 C.F.R. § 122.3. The Clean Water Act leaves regulation of agricultural runoff to the states, 

regardless of the quality of the water used to irrigate the fields. 33 U.S.C. §1251 (2012). This 

does not mean that nonpoint sources are regulated at a lower standard.  33 U.S.C. §1251(a)(5).  

Subsection (a) declares the objective of the chapter to be to “restore and maintain the chemical, 

physical, and biological integrity of the Nation's waters”, without regard to the nature of the 

polluting source.  Id.  It is essentially clear that all sources of pollution are held accountable. 

Furthermore, where CAFOs land-apply waste in accordance with site-specific nutrient 

management practices that ensure appropriate agricultural utilization of the nutrients in that 

waste, any subsequent “precipitation-related” discharge is considered to be an “agricultural 

stormwater discharge” that is, under the Act, exempt from regulation. Waterkeeper Alliance, Inc. 

v. U.S. EPA, 399 F.3d 486, 496 (2d Cir. 2005); See 33 U.S.C. § 1362(14) (2006). 

 However, congress enacted Section 319 of the Clean Water Act in 1987, establishing a 

national program to control nonpoint source pollution. Section 319 helps states address nonpoint 

source pollution through the development of assessment reports; adoption of management 

programs to control nonpoint source pollution; and implementation of those management 

programs. The EPA has little oversight responsibility for ensuring that states submit the required 

Section 319 reports and management plans. Nor can the EPA step in if a state chooses not to 

prepare and implement a management plan.  Jan G. Laitos & Heidi Ruckriegle, The Clean Water 

Act and the Challenge of Agricultural Pollution, 37 Vt. L. Rev. 1033, 1044 (2013). The states are 

directed-but not required-to consider the establishment of vaguely defined “best management 

practices” (BMPs) for controlling nonpoint sources, such as from agriculture. See 33 U.S.C. § 

1329(a)(1)(C)-(D) (2012). 
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 Here, Moon Moo Farms is considered a “no discharge” operation that must submit a 

NMP to the Farmville Regional Office of the State of New Union Department of Agriculture 

(DOA). Decision and Order at 2. The NMP sets forth planned seasonal manure application rates, 

together with a calculation of expected uptake of nutrients by the crops grown on the fields 

where the manure is spread. Decision and Order at 2. Insufficient NMP’s can be rejected by the 

DOA of the state. The record doesn’t indicate that Moon Moo Farms filed an insufficient NMP 

with the State of New Union. Furthermore, there is insufficient evidence to establish that the acid 

whey Moon Moo added to its manure was a significant factor relating to the increased level of 

nitrates in the Farmville drinking water. In fact, the record indicates the contrary. It is known that 

Farmville is heavily farmed and that nitrate advisories have been issued in the past before Moon 

Moo Farms began to apply the addition of acid whey to its manure Decision and Order at 4. 

Moreover, the EPA’s own expert stated that “it was impossible to state that Moon Moo Farms 

was the ‘but for’ cause of the nitrate advisory.” There has been no evidence presented that the 

alleged increases in nitrate levels in Deep Quad River are related to Moon Moo Farms farming 

activities as opposed to other potential sources.  

 Moon Moo Farms utilized best management practices as defined under the CWA, and 

applied manure to its fields at rates consistent with the NMP filed with the Farmville Field Office 

at all relevant times. Decision and Order at 6. Moreover, the record reflects Moon Moo Farms 

expert witness testimony that the land application of whey, as a soil conditioner to Bermuda 

grass, is a traditional long standing practice in the State of New Union since the 1940’s. 

Following traditional guidelines demonstrates the use of best management practices. Dr. Green, 

Moon Moo Farms expert witness, continued to state that Bermuda grass tolerates a wide range of 
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soil pH conditions and further points out that nothing in the Farm’s NMP prevents it from land 

applying manure during a rain event.  

 Moon Moo Farms filed a Nutrient Management Plan with the State and applied its liquid 

manure in accordance with the set application rates, based on the calculation of expected uptake 

of nutrients by the crops, and as a result should remain exempt from NPDES permitting 

requirements.  

 

IV. Moon Moo Farms is Immune From a Citizen’s Suit Under the Recovery Conservation 

and Recovery Act (RCRA) Because it did not Apply Solid Waste and There is No 

Imminent and Substantial Endangerment From Moon Moo Farms 

The citizen suits provision of the RCRA codified at 42 U.S.C. § 6972 (2012) states 

that: Any person may commence a civil action on his own behalf -- against any person, including 

the United States and any other governmental instrumentality or agency, to the extent permitted 

by the eleventh amendment to the Constitution, and including any past or present generator, past 

or present transporter, or past or present owner or operator of a treatment, storage, or disposal 

facility, who has contributed or who is contributing to the past or present handling, storage, 

treatment, transportation, or disposal of any solid or hazardous waste which may present an 

imminent and substantial endangerment to health or the environment. 42 U.S.C. § 6972.    

A prima facie claim under this citizen suit provision requires: “(1) that the defendant has 

generated solid or hazardous waste, (2) that the defendant is contributing to or has contributed to 

the handling of this waste, and (3) that this waste may present an imminent and substantial 

danger to health or the environment.”  Tilot Oil, LLC v. BP Products N. Am., Inc., 907 F. Supp. 
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2d 955, 963 (E.D. Wis. 2012) (citing Albany Bank & Trust Co. v. Exxon Mobil Corp., 310 F.3d 

969, 972 (7th Cir.2002)).   

This statute allows for private citizens to bring suit against alleged violations of the RCRA 

after certain statutory conditions have been met.  In the case at bar, the appellants have failed to 

succeed in showing that the soil amendment constitutes solid waste and that the alleged solid 

waste poses an imminent and substantial endangerment to human life.  

A. Solid waste is not created by Moon Moo Farms by the application of fertilizer and 

solid amendment to the farmland  

The term “solid waste” means any garbage, refuse, sludge from a waste treatment plant, 

water supply treatment plant, or air pollution control facility and other discarded material, 

including solid, liquid, semisolid, or contained gaseous material resulting from industrial, 

commercial, mining, and agricultural operations, and from community activities. . .  42 U.S.C. § 

6903(27) (2012).   

The soil amendment as applied by Moon Moo Farms does not fall into any category 

expressly detailed in the statute, however, the catch all “other discarded material” needs to be 

examined fully.  A fundamental canon of construction provides that unless otherwise defined, 

words will be interpreted as taking their ordinary, contemporary, common meaning.  The 

Wilderness Soc’y v. United States Fish & Wildlife Servs., 353 F.3d 1051, 1060 (9th Cir. 2003).   

Congress defined “solid waste” as “discarded material.”  The ordinary plain-English meaning of 

the word “discarded” is “disposed of,” “thrown away” or “abandoned.”  Material is considered to 

be “discarded” where it is disposed of, thrown away or abandoned. Oklahoma v. Tyson Foods, 
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Inc., 2010 WL 653032, at *10 (N.D. Okla., 2010)(citing Am. Petroleum Inst. v. EPA, 216 F.3d 

50, 55–56 (D.C. Cir. 2000)). 

Moon Moo Farms has not discarded, disposed of, thrown away, or abandoned the soil 

amendment mixture instead it applied the mixture to their fields as designated in their Nutrient 

Management Plan and the runoff is a direct result of the precipitation event which occurred in the 

region.  Manure and liquid waste from the cows is collected through a series of drains and pipes 

from the cow barn and run to an outdoor lagoon where it is stored for use a fertilizer. Decision 

and Order at 1-2.  The liquid manure in the lagoon is periodically pumped from the lagoon into 

tank trailers, which are then hauled by tractor and spread on 150 acres of fields that are part of 

the Moon Moo Farm’s operation. Decision and Order at 2. 

Encompassing materials retained for immediate reuse within the scope of “discarded 

material” strains, to say the lease, the everyday use of the term.  Am. Min. Congress v. U.S. EPA, 

824 F.2d 1177, 1183-84 (D.C. Cir. 1987).  The alleged solid waste, is being recycled and reused 

in the operation of the farm and thus cannot be deemed discarded. These materials have not yet 

become part of the waste disposal problem; rather, they are destined for beneficial reuse or 

recycling in a continuous process by the generating industry itself.  Id. at 1186.   

B. The Mixture Moon Moo Farms Uses is Not an Imminent and Substantial 

Endangerment to Human Health 

RCRA § 7002(a)(1)(B) states in part: . . . which may present an imminent and substantial 

endangerment to health or the environment. 42 U.S.C. § 6972 (2012) (emphasis added).  To 

show an “imminent and substantial” threat, the plaintiff must do more than establish the presence 

of solid or hazardous wastes at a site. City of Fresno v. United States, 709 F. Supp. 2d 888, 925 
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(E.D. Cal. 2010)(citing Foster v. United States, 922 F. Supp. 642, 661 (D.D.C.1996)).  Instead, 

“endangerment must [be shown to] be substantial or serious, and there must be some necessity 

for the action.”  City of Fresno v. United States, 709 F. Supp. 2d 888, 925 (E.D. Cal. 2010) 

(quoting Price v. U.S. Navy, 39 F.3d 1011, 1019 (9th Cir. 1994)).   

Appellants have failed to establish any imminent or substantial endangerment based on the 

application of the soil amendment mixture.  The alleged endangerment rises from the Farmville 

Water Authority’s issuance of a “nitrate” advisory warning for the drinking water; however, 

Farmville issued nitrate warnings five times in years before Moon Moo Farm increased their 

cattle and added the acid whey to their soil amendment mixture. Decision and Order at 4.  Moon 

Moo farms has applied the manure mixture to its fields at rates consistent with the NMP which 

was filed with the Farmville Field Office at all relevant times.  Decision and Order at 3.  

Appellants expert witness opined that based on tests of the liquid soil amendment mixture with a 

combination of manure and whey is a weak acid and that the unprocessed nutrients were released 

to the environment by leaching into the groundwater and through runoff during rain events. 

Decision and Order at 3.  However, Moon Moo Farms expert stated that the land application of 

whey as a soil conditioner was a longstanding practice that has been traditional in New Union 

since the 1940s. Decision and Order at 3. 

i. Moon Moo Farms Application of the Soil Amendment, a Mixture of Manure and Acid 

Whey, is Not an Imminent Hazard 

The term “imminent” is not defined by RCRA, however, the Supreme Court has held that 

“[a]n endangerment can only be ‘imminent’ if it threatens to occur immediately . . . .”  Meghrig 

v. KFC W., Inc., 516 U.S. 479, 485 (1996).  Even with such requirement, a finding of 

“imminency” does not require a showing that actual harm will occur immediately so long as the 
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risk of threatened harm is present: “An ‘imminent hazard’ may be declared at any point in a 

chain of events which may ultimately result in harm to the public.  Price v. U.S. Navy, 39 F.3d 

1011, 1019 (9th Cir. 1994).  In order for the appellant to succeed with this argument they would 

need to show that an imminent hazard exists and that Moon Moo Farms is the cause of such 

hazard. The imminent hazard alleged by the appellant is not one that can be charged to Moon 

Moo Farms.  Their own expert witness stated that it was impossible to state that Moon Moo 

Farms was the “but for” cause of the nitrate warning.  Decision and Order at 4.  Many other 

environmental factors go into issuing a nitrate warning and charging Moon Moo Farms with the 

sole responsibility of the nitrate warning is invalid.   

The Farmville Water Authority issued a nitrate warning to its customers warning them of 

high levels of nitrates in the Deep Quad River making the Farmville municipal water supply 

unsafe for drinking by infants.  Decision and Order at 3.  The levels of nitrates in the Farmville 

drinking water were high enough to be hazardous to infants less than two years, but did not pose 

a threat to adults.  Decision and Order at 3.  The risk associated with the high levels of nitrates is 

not an imminent endangerment to the adult of Farmville as detailed in the warning, and the 

infants were given bottled water.  The imminent endangerment offered by the appellants would 

not  

ii. Moon Moo Farm’s application of the soil amendment is not a substantial 

endangerment to the human health 

The word substantial is not defined by the statute or its legislative history.  Interfaith Cmty. 

Org. v. Honeywell Int'l, Inc., 399 F.3d 248, 259 (3d Cir. 2005).  Nonetheless, relevant case law 

has held that an endangerment is “substantial” under RCRA when it is “serious.” Burlington N. 

& Santa Fe Ry. Co. v. Grant, 505 F.3d 1013, 1021 (10th Cir. 2007).  The risk presented by the 
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appellants is not a serious one, the nitrate warning stated that the levels of nitrates were not 

endangerment to adults, and that the levels were only hazardous to infants less than two years 

old.  Decision and Order at 3. 

Endangerment is substantial if there is some reasonable cause for concern that someone or 

something may be exposed to a risk of harm by a release or a threatened release of a hazardous 

substance if remedial action is not taken.  Cal. Dep't of Toxic Substances Control v. Interstate 

Non-Ferrous Corp., 298 F. Supp. 2d 930, 980 (E.D. Cal. 2003).  The warning gave several 

reasons when the endangerment was not substantial, but they also detailed remedial actions, such 

as buying bottled water for the infants, that those households with infants can take to reduce the 

risk posed by the higher levels of nitrates.  Decision and Order at 3.   

Without any evidence linking the cited standards to potential imminent and substantial 

risks to human health or wildlife, reliance on the standards alone presents merely a speculative 

prospect of future harm, the seriousness of which is equally hypothetical.  Lewis v. FMC Corp., 

786 F. Supp. 2d 690, 710 (W.D.N.Y. 2011).  Because the Deep Quad watershed is heavily 

farmed, nitrate warnings have been required in Farmville periodically in the past.  Decision and 

Order at 4.  These warnings were issued before Moon Moo Farms increased their operations and 

added the acid whey to their soil amendment. Decision and Order at 4.   
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Conclusion 

 This court should affirm the lower court’s decision for three reasons. First, Moon Moo 

Farms is not a CAFO subject to the NPDES permit program pursuant to the CWA because 

discharges from its land application area fall under the Agricultural Stormwater exemption of the 

CWA. Second, evidence of Moon Moo Farm’s discharge is inadmissible because it was obtained 

by trespass. And lastly, because the fertilizer mixture Moon Moo Farms uses is not an imminent 

and substantial endangerment to human health. It is therefore respectfully requested that this 

Court uphold Moon Moo Farms grant of summary judgment dismissing the CWA and RCRA 

claims in addition to favoring its trespass counterclaim.  
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