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JURISDICTIONAL STATEMENT 
 
 This case is an appeal from the judgment of the District Court for New Union. The civil 

claims brought in the case arose under the federal Clean Water Act, 33 U.S.C. §§ 1251–1387 

(2012), meaning that the District Court properly had original subject matter jurisdiction. 28 

U.S.C. § 1331 (2012). The Court of Appeals for the Twelfth Circuit has jurisdiction for any final 

decision from the District Court for New Union, and the District Court’s order is final, so this 

Court properly has jurisdiction over the present appeal. 28 U.S.C. § 1291 (2012). 

STATEMENT OF THE ISSUES 
 

1. Whether diverting the Deep Quod River, a preexisting natural waterway with a public 
right of navigation, made the Queechunk Canal a public trust navigable water. 
 

2. Whether evidence obtained through trespass and without a warrant is admissible in a civil 
enforcement proceeding under Clean Water Act sections 309(b), (d) and 505 when 
excluding that evidence would fail to deter future police misconduct and would severely 
burden the Environmental Protection Agency. 

 
3. Whether Moon Moo Farm requires a permit under the Clean Water Act NPDES 

permitting program because:  
a. it is a CAFO when it has 350 cows, discharges waste from a man-made ditch, and 

does not meet agricultural stormwater exemption rules for a CAFO; or 
b. if it is not a CAFO, its manure application removes it from the agricultural 

stormwater exemption even when it complies with a Nutrient Management Plan. 
 

4. Whether Moon Moo Farm is subject to a citizen suit under the Resource Conservation 
and Recovery Act because its land-spreading practices qualify as:  

a. “open dumping of solid waste” when manure application is excluded from the 
definition of “open dumping” and the Farm beneficially uses it; and 

b. “imminent and substantial endangerment” when they pose a serious threat to 
human health. 

 
STATEMENT OF THE CASE 

 
This case is an appeal from the District Court for New Union’s final order denying the United 

States, Deep Quod Riverwatcher, Inc., and Dean James’s Motion for Summary Judgment and 

granting Moon Moo Farm, Inc.’s Motion for Summary Judgment. (R. 4). The United States, on 

behalf of the Environmental Protection Agency (collectively, EPA), brought an action before the 
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District Court for civil penalties and injunctive relief for claimed violations by Moon Moo Farm (the 

Farm) of the Clean Water Act (CWA), 33 U.S.C. sections 1311(a), 1319(c), (d), 1342. (R. 4). Deep 

Quod Riverwatcher and one of its members, Dean James (collectively, Riverwatcher), intervened as 

plaintiffs and asserted claims under CWA section 505, and the Resource Conservation and Recovery 

Act (RCRA) section 7002, alleging that Moon Moo Farm violated either the CWA or, in the 

alternative, RCRA. (R. 4). The Farm counterclaimed for common law trespass, alleging that James 

illegally entered its property when he collected evidence. (R. 4). All parties moved for summary 

judgment. (R. 4). 

In denying the plaintiffs’ Motion for Summary Judgment and granting the defendant’s 

Motion for Summary Judgment, the District Court held that (1) Moon Moo Farm is not a 

Concentrated Animal Feeding Operation (CAFO) subject to permitting under the National Pollutant 

Discharge Elimination System (NPDES) permit program pursuant to the CWA, 33 U.S.C. § 1342 

(2012); (2) evidence of Moon Moo Farm’s discharge was obtained by trespass; and (3) such evidence 

was not admissible in a civil enforcement proceeding. (R. 1). 

EPA filed a Notice of Appeal challenging each of these holdings. (R. 1). Riverwatcher also 

filed a Notice of Appeal, joining EPA’s challenges and appealing the District Court’s holding that 

discharges from Moon Moo Farm’s fields fell under the CWA’s agricultural stormwater exemption; 

its dismissal of Riverwatcher’s open dumping and imminent and substantial endangerment claims 

under RCRA, 42 U.S.C. §§ 6901–6992k (2012); and its damages award against Riverwatcher based 

on Moon Moo Farm’s trespass claim. (R. 1). 

STATEMENT OF THE FACTS 
 
Moon Moo Farm is a large dairy operation located outside the town of Farmville, New 

Union. (R. 4–5). The Farm has two parts: a production area where cattle are confined, fed, and 

milked, and 150 acres of agricultural fields cultivated with Bermuda grass. (R. 4–5). Moon Moo 
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Farm regularly applies the manure from its cattle, mixed with whey byproduct from the nearby 

Chokos Greek Yogurt facility, onto the Bermuda grass fields. (R. 5). The dispute in this case 

arose when a resident of the local community, Mr. Dean James, witnessed manure-laden water 

streaming from the Farm’s fields. (R. 6). 

Moon Moo Farm is a large, modern livestock operation. (R. 4–5). Although it used to 

raise only 170 head of cattle, the Farm more than doubled the size of its herd in 2010. Moon 

Moo Farm now has 350 dairy cows. (R. 5). It confines all of its cows to a barn and does not 

pasture them. (R. 4). Instead, Moon Moo Farm pumps the manure—fecal excrement and liquid 

waste—through a series of drains and pipes from the barn to an outdoor lagoon. (R. 4–5). In 

2012, Moon Moo Farm began adding acid whey from the Chokos Greek Yogurt processing 

facility to its manure lagoons. (R. 5). The manure-whey mixture sits in this lagoon until the Farm 

uses it as fertilizer, at which point the Farm loads the mixture into tank trailers, hauls it to the 

Bermuda grass fields, and sprays it onto the ground. (R. 5). 

The New Union Department of Agriculture (DOA) uses a Nutrient Management Plan 

(NMP) to regulate the Farm’s application of manure. (R. 5). Specifically, the Farm must submit 

an NMP that includes its seasonal manure application rate and a calculation of the expected 

nutrient uptake by the Bermuda grass. (R. 5). New Union DOA considers Moon Moo Farm a 

“no-discharge” animal feeding operation based on submission of and compliance with the NMP. 

(R. 5). The New Union DOA has discretion to reject any plan that it finds insufficient. (R. 5). 

According to the Farm’s own records, it applies manure to its fields at the rates provided in its 

NMP. (R. 6). Although the Farm properly filed its NMP, neither EPA nor New Union—through 

its delegated CWA authority—has issued it a NPDES permit. (R. 5–6). 

Moon Moo Farm’s Bermuda grass fields directly abut the Deep Quod River. (R. 5). This 
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river is a tributary of the Mississippi River and provides drinking water to Farmville, which sits 

downstream of Moon Moo Farm. (R. 5). The fields are located at a bend in the river that is 

historically prone to flooding. As a result, about 70 years ago, a previous owner of the Farm 

excavated a canal that diverts the Deep Quod River’s flow, creating a shortcut through the 

natural river bend. (R. 5). The man-made canal is large—50 yards wide, three to four feet deep—

and it contains most of the Deep Quod River’s flow: more water passes through the canal than 

the original river bend. (R. 5). Boats can navigate the river below and above the canal, as well as 

the canal itself. (R. 5). Despite “no trespassing” signs, people commonly travel up and down the 

river using the canal. The channel even has a colloquial name: the Queechunk Canal. (R. 5). 

In April 2013, the Farmville Water Authority issued a public nitrate advisory. The 

advisory warned that dangerous levels of pollutants made the municipal water supply unsafe for 

infants to drink. (R. 6). Similar advisories were issued in 2002, 2006, 2007, 2009, and 2010. (R. 

7). Although the nitrate level did not pose a health threat to adults, the Water Authority warned 

that infants should drink only bottled water. (R. 6). 

During the same time period—late winter and early spring of 2013—Deep Quod 

Riverwatcher received complaints that the Deep Quod River looked and smelled of manure. (R. 

6). Dean James responded to these complaints by patrolling the River in a jon boat on April 12, 

2013. (R. 6). In the two days prior to his patrol, two inches of rain fell in the Farmville Region. 

(R. 6). On his patrol, James navigated his boat up Queechunk Canal. (R. 6). James saw Moon 

Moo Farm spraying manure on its fields. (R. 6). Discolored brown water flowed from these 

fields, through a drainage ditch, into Queechunk Canal. (R. 6). James photographed these events 

and collected samples of the water flowing from the ditch. (R. 6). Laboratory tests later 

confirmed that the water had highly elevated levels of nitrates and fecal coliforms. (R. 6). 
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In response to these observations, Riverwatcher sought the opinion of Dr. Ella Mae, an 

agronomist. (R. 6). Dr. Mae testified that, by mixing acid whey from the Chokos plant with the 

liquid manure, Moon Moo Farm’s manure spreading practices lowered the Bermuda grass fields’ 

soil pH. (R. 6). Specifically, Dr. Mae determined that the liquid manure-whey combination was a 

weak acid, with a pH of 6.1. (R. 6). She said that this acidity prevented the Bermuda grass crop 

from effectively taking up the nutrients in the manure. (R. 6). These unprocessed nutrients then 

leached into groundwater and entered the Deep Quod River through runoff during rain events. 

(R. 6). Dr. Mae further opined that land application of manure during a rain event is a very poor 

management practice: it will almost always cause run off of excess manure from fields. (R. 6). 

Dr. Susan Generis, an environmental health expert, also testified that Moon Moo Farm’s 

application of manure polluted the Deep Quod River. (R. 6). Dr. Generis did not believe that 

Moon Moo Farm’s discharges were a but-for cause of the April 2013 advisory. But she affirmed 

that the Farm’s discharges contributed to the water supply’s highly elevated nitrate levels. (R. 6). 

Finally, testimony from Moon Moo Farm’s own expert agronomist suggests that the 

Farm’s land application of manure polluted the Deep Quod River. (R. 6). Dr. Green noted that 

some farmers in the region use whey as a soil conditioner, and that Bermuda grass can tolerate 

some variation in soil pH. But he also admitted that the acid whey reduces soil pH and nitrogen 

uptake by the Bermuda grass. (R. 6). 

 
STANDARD OF REVIEW 

 
Because the District Court granted summary judgment in favor of the Farm, this Court 

should use a de novo standard of review. Pierce v. Underwood, 487 U.S. 552, 557 (1988). Under 

a de novo standard, this Court should not defer to any of the District Court’s conclusions. See id. 
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SUMMARY OF THE ARGUMENT 
 

This argument has four main components: (1) Mr. James did not trespass on Moon Moo 

Farm’s property because Queechunk Canal is a public trust navigable water; (2) any evidence 

obtained through trespass in this civil action is admissible because excluding that evidence 

would fail to deter future police misconduct and severely burden the EPA; (3) Moon Moo Farm 

requires a NPDES permit under the CWA because it is a CAFO, though it would not require 

such a permit if this court that it is not a CAFO; and (4) Moon Moo Farm is not subject to a 

citizen suit under RCRA because its manure-whey application is not open dumping of solid 

waste.  

First, the evidence collected from the Queechunk Canal was not obtained by trespass 

because the Public Trust Doctrine preserves the public’s right to freely navigate New Union’s 

navigable waters. The Canal is navigable in fact because it is used as a highway of commerce to 

move along the Deep Quod River. Because Queechunk Canal diverts and impairs a preexisting 

natural navigable waterway, public trust navigation rights attach to the Canal. Therefore, the 

Public Trust Doctrine provided Mr. Dean James a right of navigation into Queechunk Canal, 

meaning he did not obtain the evidence of Moon Moo Farm’s discharge by trespass.  

Second, the exclusionary rule of evidence does not apply to this private citizen in a civil 

enforcement action because the costs of baring the evidence far outweigh the benefits of 

extending the rule. Excluding Mr. James’s evidence would not prevent EPA from relying on 

third party evidence to prove CWA violations in the future, but it would prevent EPA from 

stopping the current, ongoing violation at issue in this case. Applying the rule would also draw 

EPA’s attention toward determining how a citizen acquired evidence and away from its most 

fundamental purpose: protecting our nation’s water. Because the rule’s costs outweigh its 
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benefits, this Court should not extend the exclusionary rule to this civil enforcement action under 

the CWA. Instead, it should allow into the record the evidence showing that Moon Moo Farm 

discharged pollutants into the Deep Quod River. 

Third, Moon Moo Farm is a CAFO and requires a NPDES permit under the CWA by 

virtue of a discharge from its manure land application area. The Farm is subject to the NPDES 

permitting program because it is a CAFO and therefore subject to certain strict regulatory 

requirements before the agricultural stormwater exemption is available. Its discharge does not 

comply with those requirements, so it is not exempt as agricultural stormwater. Although Moon 

Moo Farm is a CAFO and requires a NPDES permit because of its discharge from its land 

application area, this analysis changes if this Court finds that Moon Moo Farm is not a CAFO. If 

the Farm is not a CAFO, EPA’s CAFO requirements would not apply, nor would its policy aim 

of regulating CAFOs with a firm grip. Instead, EPA’s more lenient standards for non-CAFO 

farms would apply. These standards dictate that Moon Moo Farm’s discharges fall within the 

CWA’s agricultural stormwater exemption because the discharges accord with the Farm’s NMP. 

Finally, Riverwatcher’s alternative claim under RCRA fails because Moon Moo Farm’s 

manure-spreading operation is not an “open dumping of solid waste.” But Moon Moo Farm’s 

land spreading practices do pose an “imminent and substantial endangerment.” The land 

application of manure is not “open dumping” because manure-spreading operations are excluded 

from the definition of “open dumping.” Moreover, the mixture is not “solid waste” under RCRA, 

because it is intentionally, beneficially, and actively used, while not over-applied. Nevertheless, 

combining the manure with the acid whey creates an “imminent and substantial endangerment” 

because it reduces the land’s uptake of fecal coliforms and nutrients. This puts nearby 

populations at serious risk of harm.  
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ARGUMENT 
 
I. Evidence of Moon Moo Farm’s Discharge Was Not Obtained by Trespass Because 

Queechunk Canal Is a Public Trust Navigable Water with a Public Right of Navigation. 
 

There are two reasons why Dean James did not trespass on Moon Moo Farm’s property 

when he collected evidence from Queechunk Canal. First, under the Public Trust Doctrine, 

people have a right of navigation along waters that are navigable in fact, meaning they are used 

as “highways of commerce.” Second, when a natural navigable waterway is diverted to create an 

artificial waterway, public trust navigation rights attach to it. Here, Queechunk Canal is imbued 

with a right of navigation because it is navigable in fact and because it is a diversion of Deep 

Quod River, which is also navigable in fact. So the Public Trust Doctrine provided Mr. James 

with a right of navigation into Queechunk Canal. He did not trespass to obtain the evidence of 

Moon Moo Farm’s discharge.  

A. Deep Quod River and Queechunk Canal have a public right of navigation under the 
Public Trust Doctrine because they are navigable in fact. 

 
The Public Trust Doctrine preserves the right of the public to freely navigate a state’s 

navigable waters. Under this doctrine, states take “title to the navigable waters and their beds in 

trust for the public.” PPL Montana, LLC v. Montana, 132 S. Ct. 1215, 1235 (2012). And “the 

people of each state . . . hold the absolute right to all their navigable waters.” Shively v. Bowlby, 

152 U.S. 1, 16 (1894) (quoting Martin, 41 U.S. 367, 410 (1842)).  

Courts deem waters navigable when they are navigable in fact. See PPL Montana, 132 S. 

Ct. at 1235; Oregon ex rel. State Land Bd. v. Corvallis Sand & Gravel Co., 429 U.S. 363, 374 

(1977). Waters are navigable in fact when they can be used “as highways for commerce” “in 

their ordinary condition” as they existed at the time of statehood. PPL Montana, 132 S. Ct. at 

1228. This is especially “true with regard to the Mississippi and its principal branches.” Barney 
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v. Keokuk, 94 U.S. 324, 325 (1876). New Union does not have any state law limiting the Public 

Trust Doctrine, so the doctrine has full force and effect. See PPL Montana, 132 S. Ct. at 1235.  

The Deep Quod River is navigable in fact because it can be used as a highway for 

commerce in its ordinary condition as it existed at the time of statehood. See id. The Queechunk 

Canal is used as a highway for commerce because it is commonly used as a shortcut up and 

down the Deep Quod River. (R. 5). Moreover, this Court should err in favor of finding that the 

River is navigable in fact because it runs into the long-time commercially navigated Mississippi 

River. See Barney, 94 U.S. at 325.  

This navigability distinguishes Queechunk Canal from the man-made marina in Kaiser 

Aetna v. United States. 444 U.S. 164 (1979). The District Court erroneously relied on Kaiser 

Aetna to find that there is no public right of navigation in artificial waterways. (R. 9). In that 

case, the U.S. Supreme Court held that one particular artificial waterway did not provide a public 

right to navigation because it “was incapable of being used as a continuous highway” for 

commerce, was only two feet deep, and was used only by vessels that Kaiser Aetna permitted. Id. 

at 178. Unlike that marina, the Canal here is fifty yards wide, about four feet deep, is navigable 

by a canoe or other small boat, and is commonly used by the public. (R. 5). 

B. Queechunk Canal has a right of navigation because it was created by diverting a 
preexisting natural navigable waterway, and the public navigation rights attach to it. 

 
Beyond its use as a “highway of commerce,” Queechunk Canal is also a navigable water 

because it is a diversion of the Deep Quod River. Although courts assess public navigability 

based on the water’s “ordinary condition,” navigation rights extend to artificial waterways that 

divert or destroy the original waterway. See Vaughn v. Vermilion Corp., 444 U.S. 206, 209 

(1979). In Vaughn, the Supreme Court found that a diversion may create navigable rights. 

Specifically, the Court overturned the Louisiana Court of Appeal’s holding that a diversion or 
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destruction would not make a difference to the public right of navigation. Vaughn, 444 U.S. at 

209. The Louisiana Supreme Court interpreted the U.S. Supreme Court’s action as providing the 

defendants with a right of navigation along man-made canals “as a substitute for any natural, 

navigable waterway substantially impaired or destroyed by construction of the artificial system.” 

Vermilion Corp. v. Vaughn, 397 So. 2d 490, 492 (La. 1981); see also Philadelphia Co. v. 

Stimson, 223 U.S. 605, 634–35 (1912) (finding that “[t]he public right of navigation follows the 

stream”).  

 Here, diverting and impairing the preexisting, natural, and navigable Deep Quod River 

created the Queechunk Canal. (R. 5). Most of the flow of the River is diverted into the Canal, 

making it a substantial impairment of the natural waterway. (R. 5). Thus, the public right of 

navigation inherent in the Deep Quod River extends to the Queechunk Canal. See Vaughn, 444 

U.S. at 208; Philadelphia Co., 223 U.S. at 634–35.  

Contrary to the District Court’s assertion, Kaiser Aetna does not remove the public right 

of navigation from all man-made waterways. See Kaiser Aetna, 444 U.S. at 164. Rather, the 

Court decided that federal regulatory authority over a body of water did not automatically confer 

public navigation rights. See id. at 172–73. But the facts of that case are distinguishable here. Not 

only was the marina in Aetna not a “continuous highway” for commerce, it also did not impair or 

divert a preexisting, natural, and navigable waterway. Id. at 168, 178. 

In sum, evidence of Moon Moo Farm’s discharge was not obtained by trespass because 

Mr. James had a right to navigate his boat into Queechunk Canal. The canal is ordinarily used as 

a highway for commerce and was created by diversion of the Deep Quod River, so it is a public 

trust navigable water imbued with a public right of navigation. 
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II. This Court Should Not Apply the Exclusionary Rule to Bar Evidence Obtained by a 
Private Citizen In a Civil Environmental Enforcement Action. 

 
When determining whether to extend the exclusionary rule to a civil enforcement 

proceeding, courts should weigh the rule’s benefits against its costs. I.N.S. v. Lopez-Mendoza, 

468 U.S. 1032, 1041 (1984) (citing United States. v. Janis, 428 U.S. 443, 446–47 (1976)). 

Specifically, courts should weigh the benefit of deterring potential future police misconduct 

against the costs of losing probative evidence and creating more cumbersome adjudication. Id. 

(citing United States v. Calandra, 414 U.S. 338, 347 (1974)). 

Courts should apply the exclusionary rule only when its benefit of deterring future police 

misconduct outweighs the costs attendant to excluding relevant evidence. In Lopez-Mendoza, the 

U.S. Supreme Court decided to admit evidence obtained through unlawful arrests based on this 

balancing test. Id. The Court articulated numerous reasons why applying the rule—that is, 

excluding the evidence—would fail to deter future police misconduct. Id. at 1043. For example, 

the Court found that the I.N.S. could gather enough evidence to support deportation even without 

the unlawful arrest. And it reasoned that an arresting officer was unlikely to change his conduct 

even knowing that courts may apply the rule. Id. at 1044.  

The Court also found that applying the rule and excluding the evidence had high social 

costs, namely excluding concededly relevant evidence and thereby creating more onerous 

deportation proceedings. Id. at 1046. In so finding, the Court emphasized that administrative 

proceedings are not intended to punish past transgressions; they are designed to stop ongoing 

violations of the law. Id. at 1039. Excluding evidence of illegal alienage would frustrate the 

purpose of these proceedings by requiring courts to close their eyes to ongoing harms. Id. at 

1046. The Court illustrated this cost through a highly relevant hypothetical: “. . . no one would 

argue that the exclusionary rule should be invoked to prevent an agency from ordering corrective 
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action at a leaking hazardous waste dump if the evidence underlying the order had been 

improperly obtained.” Id. (citing United States v. Jeffers, 342 U.S. 48, 54 (1951) and Trupiano v. 

United States, 334 U.S. 699 (1948)). The Lopez-Mendoza Court also noted that applying the rule 

would make deportation proceedings more onerous in three ways: it would administratively 

burden judges, attorneys, and hearing officers, delay hearings by inserting new issues, and 

require officers to compile elaborate reports about every arrest. Id. at 1048–49. Thus, the Court 

found that the social costs of applying the exclusionary rule outweighed its benefits. Id. It 

therefore declined to extend the rule to a civil deportation action. Id.  

Similarly here, this Court should not extend the rule because its costs would outweigh its 

benefits. The rule’s benefit—its deterrent value—is limited in the CWA context for two reasons. 

First, the EPA did not obtain the illegally procured samples, and nothing in the record suggests 

that it aided Mr. James in doing so. In fact, EPA initiated the civil enforcement action only after 

Mr. James sued. In other words, it is unlikely that EPA was involved in obtaining the evidence of 

Moon Moo Farm’s pollutant discharge. (R. 7). Since EPA officers did not act unlawfully to 

begin with, applying the rule would not serve its primary purpose of deterring police misconduct. 

See Lopez-Mendoza, 468 U.S. at 104.  

 Second, applying the rule would not deter EPA from using this kind of evidence in the 

future. (R. 9). A trespass claim is a fact-intensive, case-by-case inquiry. (R. 9). And EPA may 

initiate a civil enforcement before a defendant alleges trespass, as was the case here. (R. 12). So 

even if the rule is extended to a civil action under the CWA, a civil trespass claim may not be 

proven or even raised. If and when this occurs, EPA will still be able to rely on any unlawfully 

procured evidence. Furthermore, EPA may want to obtain evidence of environmentally harmful 

practices even if the evidence was excluded from a judicial proceeding. For example, EPA may 
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wish to publicize unlawfully procured evidence to mobilize public support and highlight ongoing 

CWA violations. In addition, the rule is unlikely to deter “do-gooder” organizations that may be 

unaware of, or indifferent to, trespass violations. And if certain individuals are sensitive to 

judicial sanctions, then current trespass penalties should be enough to deter them. Thus, as in 

Lopez-Mendoza, the rule’s benefits here are, at best, marginal. See 468 U.S. at 1044.  

Applying the exclusionary rule would, however, be extremely costly. First, applying the 

rule would force this Court to ignore ongoing violations of the law. If this Court finds that Moon 

Moo Farm is a CAFO, then Riverwatcher’s samples prove that their current land-spreading 

practices are illegal. Excluding this evidence would leave EPA without any proof of Moon Moo 

Farm’s CWA violation. Thus, applying the rule would require this Court to close its eyes to 

ongoing violations of the CWA, seriously frustrating public policy. See id. at 1046. As the 

Supreme Court emphasized, “no one” would apply the exclusionary rule to prevent corrective 

action for environmental pollution just because the evidence was illegally obtained. Id. at 1046.  

The corrective nature of this CWA action also distinguishes this case from those cited by 

the District Court. (R. 9) (citing Smith Steel Casting Co. v. Brock, 800 F.2d 1329, 1331 (1986) 

and Trinity Indus., Inc. v. OSHRC, 16 F.3d 1455, 1462 (6th Cir. 1994)). The Smith Steel and 

Trinity holdings were two-fold. As explained by the District Court, the courts extended the 

exclusionary rule to proceedings where the employer was punished for past violations. (R. 9). 

But based on the Lopez-Mendoza holding, those courts also refused to extend the exclusionary 

rule to corrective proceedings for ongoing violations of health and safety standards. See Smith 

Steel, 800 F.2d at 1334 (citing Lopez-Mendoza, 468 U.S. at 1046–47). Thus, the Smith Steel and 

Trinity decisions are consistent with admitting unlawfully obtained evidence to prevent Moon 

Moo Farm’s ongoing CWA violation.  
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Applying the rule here would also make environmental enforcement proceedings more 

onerous. The rule may dissuade EPA from joining citizen suits for fear that the plaintiffs’ 

evidence is illegally procured. And if EPA were to join regardless, extending the rule would 

divert CWA enforcement proceedings  away from proving the existence of environmental harms 

to the method by which the plaintiffs procured evidence. As in Lopez-Mendoza, this would 

undermine EPA’s ability to effectively enforce the CWA. See 468 U.S. at 1048–49.  

To conclude, the costs of extending the exclusionary rule far outweigh the benefits. 

Excluding Mr. James’s evidence would not prevent EPA from relying on third party evidence to 

prove CWA violations in the future, but it would prevent EPA from stopping Moon Moo Farm’s 

current, ongoing violation at issue here. Applying the rule would also focus EPA’s attention on 

how a citizen acquired evidence, and away from EPA’s fundamental purpose: protecting our 

nation’s water. Because the exclusionary rule’s costs outweigh its benefits in this civil 

enforcement action, this Court should admit the evidence showing that Moon Moo Farm 

discharged pollutants into the Deep Quod River. 

III. Moon Moo Farm Requires a Clean Water Act NPDES Permit Because It Is a CAFO With 
Non-Exempt Discharge of Pollutants; But Its Discharge is Exempt and Does Not Require 
a Permit If It Is Not a CAFO. 

 
This CWA issue requires the Court to reconcile the policy interests behind two common 

agricultural practices. One practice—confining and feeding large herds of animals in small 

facilities—concentrates animal excrement into potent sources of pollution that readily 

contaminate public sources of clean water. However, the other practice—using manure as 

fertilizer for crops—increases crop productivity and safely deals with pollutants, if executed 

correctly. The present case is an opportunity for the Court to reaffirm the balanced regulatory 

regime that Congress and EPA intended. 
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Congress enacted the CWA to restore and maintain the chemical, physical, and biological 

integrity of the nation’s waters.” 33 U.S.C. § 1251(a) (2012). It sought to accomplish this goal by 

“eliminat[ing] the discharge of pollutants” through the National Pollutant Discharge Elimination 

System (NPDES) permit program, administered by EPA. Natural Res. Def. Council, Inc. v. 

Costle, 568 F.2d 1369, 1371 (D.C. Cir. 1977). A NPDES permit authorizes the discharge of 

pollutants within the “effluent limitations” specified in the permit. Without a NPDES permit, 

“the discharge of any pollutant by any person shall be unlawful.” 33 U.S.C. § 1311(a) (2012).  

The term “pollutant” includes, in relevant part, “biological materials” and “industrial” 

and “agricultural waste.” 33 U.S.C. § 1362(6) (2012). A “discharge” is “any addition of any 

pollutant to navigable waters from any point source.” 33 U.S.C. § 1362(12) (2012). And a point 

source is “any discernible, confined and discrete conveyance, including but not limited to any 

pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated 

animal feeding operation, or vessel or other floating craft, from which pollutants are or may be 

discharged. This term does not include agricultural stormwater discharges . . .” 33 U.S.C. § 

1362(14) (2012) (emphasis added).  

The definition of “point source” is the epicenter of the current controversy: it expressly 

includes concentrated animal feeding operations (CAFO) and expressly excludes agricultural 

stormwater discharges. But what happens when, as here, a CAFO applies manure for agricultural 

purposes, and then that manure flows into a public river as runoff? The simple answer is that the 

agricultural stormwater exemption is dispositive, but CAFOs face more stringent requirements 

before the exemption is available. See Waterkeeper Alliance, Inc. v. U.S. E.P.A., 399 F.3d 486, 

508–09 (2d Cir. 2005). 
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Here, Moon Moo Farm is a CAFO and requires a NPDES permit by virtue of a discharge 

from its manure land application area. However, if the Court determines that Moon Moo Farm is 

not a CAFO, compliance with the Nutrient Management Plan (NMP) filed with the New Union 

Department of Agriculture is sufficient to establish that Moon Moo Farm’s nutrient discharge is 

agricultural stormwater and does not require a NPDES permit. 

A. Moon Moo Farm requires a NPDES permit because it is a CAFO that discharges 
pollutants. 

 
 A CAFO is a point source, so any addition of pollutants to navigable waters from a 

CAFO is a discharge that requires a NPDES permit, unless the agricultural stormwater 

exemption applies to that discharge. 33 U.S.C. §§ 1311(a), 1362(14) (2012). However, CAFO 

discharge is agricultural stormwater only if certain regulatory requirements regarding application 

of manure have been met. 40 C.F.R. § 122.23(e) (2013); Waterkeeper, 399 F.3d at 508–09. 

Moon Moo Farm requires a NPDES permit by virtue of a discharge from its land application area 

because (1) it is a CAFO and therefore subject to certain strict regulatory standards before the 

agricultural stormwater exemption is available; and (2) the discharge from its fields do not 

comply with those requirements, so it is not agricultural stormwater and does require a permit. 

1. Moon Moo Farm is a CAFO that requires strict regulation because it is an AFO 
and meets the regulatory definition of Medium CAFO. 

 
To be a CAFO, a farm must be an animal feeding operation (AFO) that meets the 

regulatory definition of a “Large CAFO” or “Medium CAFO” provided in 40 C.F.R. section 

122.23(b)(4)–(6) or that is designated as a CAFO by a State or Regional Administrator pursuant 

to 40 C.F.R. section 122.23(c). 40 C.F.R. § 122.23. Moon Moo Farm is an AFO because it 

confines animals in a barn year-round, and it is a CAFO because it meets the definition of a 

Medium CAFO. 
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i. Moon Moo Farm is an AFO because it confines animals in a non-vegetated 
area more than forty-five days a year. 

 
A farm is an AFO if (1) the operation’s animals are “stabled or confined and fed or 

maintained” for at least forty-five days in a twelve-month period, and (2) no crops or other 

vegetation are “sustained in the normal growing season over any portion of the lot or facility.” 40 

C. F. R. § 122.23(b)(1). Housing cattle in a barn without putting them out to pasture satisfies the 

criterion that the animals be confined and maintained for forty-five days in a twelve-month 

period. Southview Farm, 34 F.3d at 123. A farm also satisfies the criterion that crops are not 

grown in “any portion of the lot or facility,” even if it grows crops in areas other than where the 

animals are confined, because that criterion applies only to “the lot or facility in which the 

animals are confined.” Id. at 123 (emphasis in original).  

Moon Moo Farm satisfies both criteria of the AFO definition. The Farm houses its cattle 

in a barn without pasturing them, which satisfies the criterion that animals be confined for at 

least forty-five days in a twelve-month period. (R. 4); see 40 C. F. R. § 122.23(b)(1). Similarly, 

Moon Moo Farm does not sustain crops or vegetation over “any portion of the lot or facility.” (R. 

4). Although Moon Moo Farm grows Bermuda grass on 150 acres of fields, the vegetation 

criterion applies only to the facilities where the animals are confined. Because there are no crops 

or vegetation where the animals are confined, Moon Moo Farm satisfies the second criterion of 

the AFO definition. See Southview Farm, 34 F.3d at 123; 40 C. F. R. § 122.23(b)(1). It is 

therefore an AFO. 

ii. Moon Moo Farm is a Medium CAFO because it confines 350 head of cattle 
and discharges pollutants through a man-made device. 

 
 An AFO is a Medium CAFO if, inter alia, the AFO “stables or confines . . . 200 to 699 

mature dairy cattle” and discharges pollutants into waters of the United States “through a man-
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made ditch, flushing system, or other similar man-made device . . .” 40 C.F.R. § 122.23(b)(6). 

Moon Moo Farm is a Medium CAFO because it confines 350 dairy cows and discharges 

pollutants through a man-made ditch. The numeric criterion for dairy cattle refers only to the 

number of “mature” cows that are confined. 40 C.F.R. § 122.23(b)(6)(i)(A). Moon Moo Farm’s 

350 head of cattle are “milk cows,” suggesting that they are all mature, (R. 4), so it meets the 

first criterion of the CAFO definition, confining between 200 and 699 dairy cattle. See 40 C.F.R. 

§ 122.23(b)(6)(i)(A). 

The second criterion—whether discharge occurs through a man-made device—must be 

interpreted broadly to properly serve the regulatory purposes of the CWA. Courts have held 

repeatedly that the term “point source” encompasses “a wide range of polluting techniques,” 

including any time pollutants “reach the navigable waters by human effort or by leaking from a 

clear point at which waste water was collected by human effort.” United States v. Plaza Health 

Labs., Inc., 3 F.3d 643, 651 (2d Cir. 1993). In other words, the concept of a point source 

embraces “the broadest possible definition of any identifiable conveyance from which pollutants 

might enter the waters of the United States.” United States v. Earth Sciences, Inc., 599 F.2d 368, 

373 (10th Cir. 1979).  

Accordingly, a drainage ditch that channels surface water satisfies the second criterion 

defining a Medium CAFO in section 122.23(b)(6)(ii)(A). See Southview Farm, 34 F.3d at 115. In 

Southview Farm, the Second Circuit held that a farm was a CAFO that discharged pollutants and 

required a NPDES permit when it spread liquid manure on agricultural fields that then “collected 

and channelized” into a “ditch or depression in the swale of [a] field” and then into navigable 

waters. Id. at 115. The court in that case identified several “man-made devices” that satisfied 

section 122.23(b)(6)(ii)(A), including the drainage ditches in and around the field, a “swale 
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coupled with [a] pipe,” and even the trucks that spread the manure on the fields. Each of these 

devices, the court reasoned, “‘collected by human effort’ the pollutant discharged into the 

navigable waters.” Id. at 118 (quoting Plaza Health, 3 F.3d at 651). 

Here, Moon Moo Farm’s land-applied manure is a pollutant similarly “collected and 

channelized” through a man-made ditch into navigable waters. See id. at 115. Mr. James 

witnessed trucks spreading the manure on the Bermuda grass fields, and he photographed 

manure-laden water flowing through a drainage ditch in the fields and into Queechunk Canal, 

then into Deep Quod River, a navigable water. (R. 6). The definition of “pollutant” includes 

“biological materials,” and “agricultural waste,” so the manure flowing into Deep Quod River is 

a pollutant. See 33 U.S.C. §§ 1362(6), (12), (14); 40 C.F.R. § 122.23. And these pollutants were 

discharged through a “man-made ditch . . . or other similar man-made device.” 40 C.F.R. § 

122.23(b)(6)(ii)(A). The drainage ditch flowing into Queechunk Canal is man-made because it is 

part of Moon Moo Farm’s cultivated fields, which are operated and maintained by humans. (R. 

5–6). As in Southview Farm, where drainage ditches in cultivated fields meant that a farm was a 

CAFO point source, discharge of a pollutant flowing through the drainage ditch means that 

Moon Moo Farm is a CAFO point source. See Southview Farm, 34 F.3d at 115. But even if the 

drainage ditch does not satisfy section 122.23(b)(6)(ii)(A), Queechunk Canal does. A prior 

owner of the Farm excavated the Canal in the 1940s, so it is man-made, and the pollutants from 

the Bermuda grass fields flow through the Queechunk Canal into the Deep Quod River. (R. 5). 

Thus, the drainage ditch and Queechunk Canal both satisfy the second regulatory criterion 

defining a Medium CAFO. See Southview Farm, 34 F.3d at 115. Especially considering that the 

term “point source” must be given “the broadest possible definition,” Moon Moo Farm is a 

regulable CAFO point source. See Earth Sciences, 599 F.2d at 373. 
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2. The agricultural stormwater exemption does not apply to Moon Moo Farm’s 
discharge because the discharge is not precipitation-related and because Moon 
Moo Farm’s land application practices do not ensure adequate nutrient uptake. 

 
Although Moon Moo Farm is a CAFO and therefore a regulable point source under the 

CWA, the discharge from its fields would not require a permit if the discharge were agricultural 

stormwater. But it is not. The statutory exemption for agricultural stormwater refers to a narrow 

range of discharges, and the high environmental risk inherent in concentrated animal 

confinement demands that this permitting exemption be granted to CAFOs only with great 

prudence. When promulgating its 2003 CAFO regulations, EPA cited as a basis for regulation 

the “more intensive production methods and specialization,” resulting in high concentration of 

animals waste that coincided with “large-scale discharges” into public water sources. 66 Fed. 

Reg. 9, 2972 (Jan. 12, 2001). In upholding these regulations, the Second Circuit noted that 

CAFOs “generate millions of tons of manure every year, and when improperly managed, this 

manure can pose substantial risks to the environment and public health.” Waterkeeper, 399 F.3d 

at 493–94 (internal quotation marks omitted).In fact, CAFOs are the only industry that Congress 

explicitly included in the definition of point source, and EPA does not have the authority to 

exclude individual CAFOs from regulation. Natural Res. Def. Council, Inc. v. Train, 396 F. 

Supp. 1393, 1401–02 (D.D.C. 1975) (aff’d sub nom. Natural Res. Def. Council, Inc. v. Costle, 

568 F.2d 1369 (D.C. Cir. 1977)).  

In harmony with the overarching principle that CAFO discharge requires strict regulation, 

EPA regulations impose specific requirements on CAFOs seeking to use the agricultural 

stormwater exemption. Specifically, EPA regulations state, “a precipitation-related discharge of 

manure . . . from land areas under the control of a CAFO is an agricultural stormwater discharge” 

when “the manure . . . has been applied in accordance with site specific nutrient management 
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practices that ensure appropriate agricultural utilization of the nutrients in the manure.” 40 

C.F.R. § 122.23(e) (emphasis added). This definition therefore provides two requirements. First, 

as with all cases involving this exemption, the discharge must be precipitation-related. And for a 

CAFO discharge specifically, the CAFO must apply the manure comprising the discharge in an 

environmentally responsible manner, ensuring that crops absorb the nutrients in the manure. The 

discharge from Moon Moo Farm’s Bermuda grass fields does not comply with either of these 

requirements, so the discharge is not agricultural stormwater. 

i. The discharge from Moon Moo Farm’s Bermuda grass fields is not 
precipitation related. 

 
The agricultural stormwater exemption “seeks to remove liability for agriculture-related 

discharges primarily caused by nature, while maintaining liability for other discharges.” 

Waterkeeper, 399 F.3d at 508–09. Thus, the “real issue” in applying the exemption is “whether 

the discharges were the result of precipitation.” Southview Farm, 34 F.3d at 120–21. The 

exemption does not apply merely because the discharges “occurred during rainfall or were mixed 

with rain water run-off” because “all discharges eventually mix with precipitation” in one form 

or another—sometimes the navigable water into which the discharge flows. Id. at 120–21.  

For example, discharge “primarily caused by the over-saturation of the fields rather than 

the rain” would not qualify for the exemption. Id. at 121. In Southview Farm, a farm applied 

manure to fields that were largely already saturated with water, resulting in manure “pooled in 

the corner of the[] field” and “flowing off the end of the field where there was severe erosion.” 

Id. at 121. Even though a significant amount of rain fell during this time, the Court held that the 

jury could reasonably find that the discharge was not exempt and that the Farm violated the 

CWA. Id. 
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Likewise, the record here does not establish that the documented discharge was “the 

result of precipitation.” See id. at 120–21. Rain fell at some undefined time in the two days 

leading up to Mr. James’s investigatory patrol on April 12, 2013, but this rain did not necessarily 

cause the contaminated water that Mr. James documented. (R. 6). In fact, Mr. James conducted 

his patrol because Deep Quod Riverwatcher had already received multiple complaints of 

contaminated water in the area, evidence that Moon Moo Farm may have been discharging 

manure into Deep Quod River wholly apart from the rain event between April 11, 2013, and 

April 12, 2013. (R. 6). 

Furthermore, as in Southview Farm, the manure-laden fluid flowing into the Deep Quod 

River may have simply been the result of applying manure at an irresponsible time, spraying 

liquid waste onto fields already saturated with water. (R. 6). If that were the case, the discharge 

still would not be “precipitation-related,” and the agricultural stormwater exemption would still 

not apply. See Southview Farm, 34 F.3d at 121. Dr. Mae’s testimony accords with the logic in 

Southview Farm, corroborating that such a practice is irresponsible. (R. 6). According to her, 

land application of manure during a rain event is a very poor management practice and will 

nearly always result in excess manure running off the fields. (R. 6). Thus, there is no evidence 

that Moon Moo Farm’s discharge was “the result of precipitation,” even if rainwater saturated 

the Bermuda grass fields. See Southview Farm, 34 F.3d at 121.  

With one hand, Moon Moo Farm pours its manure onto saturated fields and into a public 

river; with the other, it points skyward in blame. But the CWA does not allow such a sleight of 

hand. Moon Moo Farm’s discharge is not “precipitation-related” under the CWA, and the 

exemption does not properly apply. See id. 
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ii. Moon Moo Farm’s manure spreading practices do not ensure adequate 
nutrient utilization. 

 
Even if rain did cause the manure discharge that Mr. James documented, the discharge is 

still not exempt from permitting because Moon Moo Farm did not apply its manure properly. A 

CAFO discharge is exempt only when the manure comprising the discharge was applied in a 

manner that ensures “appropriate agricultural utilization of nutrients.” See 40 C.F.R. § 

122.23(e). Although the statute is admittedly vague on this issue, EPA’s regulations, judicial 

interpretation of the exemption, and the overarching themes of the CWA clarify that all CAFOs 

must comply with this requirement.  

The CWA’s only mention of agricultural stormwater is in the definition of point source, 

but the statute does not define the term. EPA defines agricultural stormwater in the context of 

CAFO discharges, but the definition provides only sufficient, not necessary, conditions to fall 

under the exemption:  

where the manure . . . has been applied in accordance with site specific nutrient 
management practices that ensure appropriate agricultural utilization of the nutrients in 
the manure . . . as specified in § 122.42(e)(1)(vi)–(ix), a precipitation-related discharge of 
manure . . . from land areas under the control of a CAFO is an agricultural stormwater 
discharge. 
 
40 C.F.R. § 122.23(e). This wording plainly states that discharge stemming from 

responsible land application practices is covered under the exemption, but it does not clarify 

whether such a discharge is the only form of agricultural stormwater. The regulations answer this 

question for “unpermitted Large CAFOs” in the affirmative: manure discharge is agricultural 

stormwater “only where” the manure has been applied to ensure appropriate agricultural 

utilization of the nutrients. 40 C.F.R. § 122.23(e)(1). However, EPA and judicial interpretations 

clarify that this requirement in fact applies to all CAFOs. That is, for all CAFOs, manure 
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discharge is agricultural stormwater “only where” the manure has been applied in a manner that 

ensures appropriate agricultural utilization of the nutrients. See 40 C.F.R. § 122.23(e)(1). 

EPA confirmed this interpretation in guidance documents. When seeking public comment 

for its 2003 regulations, EPA clarified: “Unpermitted CAFOs that land apply manure . . . must 

document that they are land applying in accordance with the requirements described [in 40 

C.F.R. section 122.42(e)(1)(vi)–(ix)] in order to qualify for the statutory exclusion for 

agricultural stormwater.” 71 Fed. Reg. 126, 37750 (June 30, 2006). In promulgating these 

requirements, EPA cited “the history of improper disposal of CAFO waste and Congress’ 

identification of CAFO’s as point sources” as justification for delineating the specific 

agricultural practices that allow CAFOs to use the exemption. 66 Fed. Reg. 9, 3030.  

The Second Circuit upheld EPA’s interpretation of this requirement in Waterkeeper. 399 

F.3d at 509. Specifically, the Court agreed that “precipitation-related discharges [are] agricultural 

stormwater only where CAFOs have otherwise applied ‘manure, litter or process wastewater . . . 

in accordance with site specific nutrient management practices that ensure appropriate 

agricultural utilization.’” Id. (citing 40 C.F.R. § 122.23(e)) (emphasis added). This interpretation 

“fulfills an important agricultural purpose, namely the fertilization of crops.’” Id. (citing 

Preamble to the Final Rule at 7197). It also complies with Congressional intent. Id. 

Conversely, one district court offered a broader interpretation to the agricultural 

stormwater exemption, but this interpretation does not apply to the present case. In Alt v. U.S. 

E.P.A., the court found that a CAFO did not need a NPDES permit for discharge created when 

rainwater carried litter and manure from the operation’s farmyard into navigable waters. 979 F. 

Supp. 2d 701, 705 (N.D.W. Va. 2013). The court noted that “[t]he term ‘agricultural stormwater 

discharge’ was not and has not been defined in the statute,” and it inferred from this lack of 
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definition that “the term should be given its ordinary meaning.” Id. at 710. The court chose not to 

consider EPA’s definition of the term that the Second Circuit upheld because it believed that the 

term had a meaning “from the time the exemption was added to the statute,” before EPA 

promulgated its regulations in 2003. Id. On this basis, the Court found that the agricultural 

stormwater exemption applied to the poultry facility’s manure discharge, simply because the 

farm was an agricultural operation. Id. 

Although Alt seemingly expanded the scope of the agricultural stormwater exemption, it 

does not affect EPA’s regulations pertaining to CAFO discharges that were upheld in 

Waterkeeper. The holding in Alt did not concern land-applied manure, but rather litter and waste 

that was blown and dragged unintentionally into the operation’s farmyard. EPA’s regulations, on 

the other hand, refer specifically to land application discharges, so EPA’s regulatory limitations 

and requirements for land applying manure remain alive and well. Thus, the Alt decision 

notwithstanding, any CAFO seeking to use the stormwater exemption for discharge stemming 

from land application of manure must apply that manure in accordance with site-specific nutrient 

management practices that ensure appropriate agricultural utilization of the nutrients in the 

manure. Waterkeeper., 399 F.3d at 509. 

Moon Moo Farm’s land application practices do not meet this requirement. Although it is 

undisputed that Moon Moo Farm has applied manure at the rates set out in the NMP filed with 

the New Union DOA, this compliance is insufficient for the agricultural stormwater exemption 

to apply here. See id. As a CAFO, Moon Moo Farm is subject to stricter regulatory scrutiny, 

including specific regulatory obligations that go beyond NMP rate guidelines; Moon Moo Farm 

must “ensure” that the nutrients it applies to its field will be taken up by the crops in those fields. 

Id. But it has failed this duty. By adding acid whey to its manure, and by applying this 
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combination of manure and whey during a rain event, Moon Moo Farm exercised remarkably 

poor management practices. (R. 5–6). The acid whey reduced soil pH to the point that the 

Bermuda grass could not take up the nutrients being applied, and applying acidified manure 

while the soil was saturated with rainwater further hindered the possibility for appropriate 

nutrient uptake. (R. 6). The only thing Moon Moo Farm ensured with its management practices 

was that a cocktail of cow manure and acidic yogurt juice, rife with nitrates and fecal coliforms, 

would flow freely into Deep Quod River. This, it accomplished. (R. 6). Unfortunately for Moon 

Moo Farm, these practices are not what Congress intended to exempt from NPDES permitting. 

B. If Moon Moo Farm is not a CAFO, it does not require a NPDES permit because 
compliance with a filed Nutrient Management Plan is sufficient to establish that the 
agricultural stormwater exemption applies to a non-CAFO farm. 

 
Although Moon Moo Farm is a CAFO and requires a NPDES permit by virtue of the 

discharge from its fields, the equation would change if this Court finds that Moon Moo Farm is 

not a CAFO. If the Farm were not a CAFO, EPA’s CAFO regulations and the corresponding 

caselaw would not apply, nor would the overarching policy of regulating CAFOs with a firm 

grip. Instead, the more lenient standards for non-CAFO farms would dictate that Moon Moo 

Farm’s compliance with its NMP properly invokes the agricultural stormwater exemption.  

Plainly stated, this conclusion is one of deference to the state of New Union and its right 

to regulate local water quality by small-scale polluters. The CWA and the NPDES permitting 

program were designed to regulate the largest, most harmful sources of pollution—those 

designated as point sources. However, “in order to conserve the Agency’s enforcement resources 

for more significant point sources of pollution, it is necessary to exclude . . . smaller sources of 

pollutant discharges from the permit program.” NRDC v. Costle, 568 F.2d at 1372–73. For that 

reason, non-CAFO farms are not included in the definition of point source.  
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For the same reason, the agricultural stormwater exemption has a lower bar for non-

CAFO farms that land apply manure. EPA intended this lower standard when it promulgated its 

2003 CAFO regulations, allowing AFOs and “more traditional, row crop farmers” who land 

apply manure to qualify for the agricultural storm water exemption “as long as they are applying 

manure and wastewater at proper rates.” 66 Fed. Reg. 9, 3030. New Union sets these rates when 

it accepts NMPs, and it has the authority to reject NMPs it believes to be insufficient, so 

compliance with an NMP would be sufficient for a non-CAFO farm to qualify for the stormwater 

exemption. (R. 5). 

It is undisputed that Moon Moo Farm has applied manure at the rates specified in its 

NMP, so if it is not a CAFO, Moon Moo Farm’s discharge is exempt from NPDES permitting. 

(R. 6). This outcome is consistent with the policy reasons behind EPA’s CAFO regulations: the 

“large-scale discharges” stemming from “more intensive production methods.” 66 Fed. Reg. 9, 

3030. For example, the record indicates that Moon Moo Farm confines 350 dairy cows, all of 

which are presumably mature. (R. 4). But if fewer than 200 of them were mature, Moon Moo 

Farm would not meet the definition of a Medium CAFO. See 40 C.F.R. § 122.23(b)(6). On this 

basis, exempting its discharge would not violate the policy reasons behind strict CAFO 

regulation. Whereas CAFOs “generate millions of tons of manure every year” that “can pose 

substantial risks to the environment and public,” a farm of fewer than 200 mature dairy cattle 

would not pose the same risk. See Waterkeeper, 399 F.3d at 493–94 (internal quotation marks 

omitted). Thus, if the Court found that Moon Moo Farm were not a CAFO, its compliance with 

the New Union NMP would qualify its discharge for the agricultural stormwater exemption, and 

Moon Moo Farm would not require a NPDES permit. 
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IV. Moon Moo Farm Is Not Subject to a Citizen Suit Under RCRA Because Land Application 
of Manure Is Not Open Dumping of Solid Waste, Although It Does Constitute Imminent 
and Substantial Endangerment. 

  
Riverwatcher’s claim under the Resource Conservation and Recovery Act (RCRA)—in 

the alternative to the CWA claim—fails because Moon Moo Farm’s manure-spreading operation 

is not “open dumping of solid waste” under RCRA, even though it does pose “imminent and 

substantial endangerment.” The land application of manure is not “open dumping” because 

manure-spreading operations are excluded from the definition of “open dumping.” Moreover, the 

mixture is not “solid waste” under RCRA, because it is intentionally, beneficially, and actively 

used, not “discarded.” However, mixing the manure and acid whey and applying it after a 

rainstorm creates an “imminent and substantial endangerment” because it reduces the land’s 

uptake of fecal coliforms and nutrients. This puts nearby populations at serious risk of harm. 

A. Moon Moo Farm’s application of the manure-whey mixture is not open dumping of 
solid waste because it is exempt from RCRA and because it is not discarded. 

 
RCRA prohibits “open dumping of solid waste.” 42 U.S.C. § 6945(a) (2012). “Open 

dumping” is disposal of waste on land that is harmful to the environment or public, 42 U.S.C. § 

6901(b)(4) (2012), as defined by the EPA in 40 C.F.R. sections 257.1 through 257.30 under the 

statutory authority of RCRA sections 6903(14) and 6944. 40 C.F.R. § 257.1(a)(2) (2013). Solid 

waste is defined as “any garbage, refuse, sludge from a waste treatment plant, water supply 

treatment plant, or air pollution control facility and other discarded material” including, inter 

alia, “material resulting from . . . agricultural operations.” 42 U.S.C. § 6903 (2012). 

1. MMF’s land application of manure as fertilizer and crop residue as a soil 
conditioner is excluded from regulation under RCRA. 

 
An “open dump” is a “facility or site where solid waste is disposed” and “which is not a 

sanitary landfill” nor “a facility for disposal of hazardous waste.” 42 U.S.C. § 6903(14) (2012). 
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Furthermore, to be an “open dump” the site must meet criteria promulgated by the EPA under 

section 6944. 42 U.S.C. § 6903(14) (2012). The criteria that EPA promulgated under sections 

6903 and 6944 to define “open dumping” can be found in in 40 C.F.R. sections 257.1 through 

257.30. The “open dumping” criteria exclude “agricultural wastes, including manures and crop 

residues, returned to the soil as fertilizers or soil conditioners.” 40 C.F.R. § 257.1(c)(1). 

Here, Moon Moo Farm’s application of the manure-whey mixture is excluded from the 

definition of “open dumping.” Manure waste from the cows is collected and stored “for use as 

fertilizer.” (R. 4–5). Whey produced by the Chokos plant is added to its manure lagoons and 

included in the mixture sprayed on its fields as a soil conditioner. (R. 5–6). The fertilizer is used 

on fields of Bermuda grass that are a part of the Farm’s operations and produce silage for Moon 

Moo Farm. (R. 5). The manure-whey application here meets the EPA exclusion for “manures 

and crop residues” that are “returned to the soil as fertilizers or soil conditioners.” 40 C.F.R. § 

257.1(c)(1). Thus, the Farm’s land application of the mixture is exempt under EPA regulations.  

2. The manure-whey is not discarded and therefore not solid waste because it is 
intentionally used for the benefit of the Farm. 

 
RCRA’s definition of “solid waste” includes “other discarded material . . . resulting from 

. . . agricultural operations.” 42 U.S.C. § 6903 (2012). EPA regulations define material as 

“discarded” when it is abandoned, recycled, or accumulated under certain circumstances. 40 

C.F.R. § 261.2 (2013). According to the Ninth Circuit’s summary of applicable caselaw 

addressing the definition of “discarded” under RCRA, “[t]he key to whether a manufactured 

product is a ‘solid waste,’ . . . is whether that product has served its intended purpose and is no 

longer wanted by the consumer.” Ecological Rights Found. v. Pac. Gas & Elec. Co., 713 F.3d 

502, 515 (9th Cir. 2013) (internal quotation marks omitted).  
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While the U.S Supreme Court has yet to illuminate the issue, courts have consistently 

held that “discarded” means having gotten rid of something unwanted. For example, in 

Ecological Rights Foundation, environmental organizations claimed that utility companies 

violated RCRA, alleging that wood preservative used on utility polls was a solid waste after 

leaking and escaping from the polls. Id. at 514. The court held that “PCP-based wood 

preservative that escapes from treated utility poles through normal wear and tear is not 

automatically a RCRA ‘solid waste.’” Id. at 515. In other words, materials are not “discarded” 

when used for their intended purpose, including the excess, leaked materials from that use. Id. at 

515–16 (citing No Spray Coal., Inc. v. City of New York, 252 F.3d 148, 150 (2d Cir. 2001) 

(holding that pesticides sprayed to controls pests were not “discarded” and thus not “solid 

waste”)). There is no intention to get rid of, or discard, preservative that is naturally “washed or 

blown away,” so leakage is merely a consequence of the purposeful usage. Id. at 516. 

Moreover, courts have found that agricultural and animal waste material reused at a farm 

did not fall within the meaning of “discarded.” First, in Safe Air for Everyone v. Meyer, the Ninth 

Circuit found grass residue reused and applied to a field to support the growth of a grass crop 

was not discarded because it was not “abandoned, or given up” but rather used “in a continuous 

farming process” with the purpose of producing the crop. 373 F.3d 1035, 1044–45 (9th Cir. 

2004). Second, in Oklahoma v. Tyson Foods, Inc., a district court found poultry litter used as a 

fertilizer and soil amendment was not a solid waste. No. 05-CV-0329-GKF-PJC, 2010 WL 

653032, at *10 (N.D. Okla. Feb. 17, 2010). Noting that famers “value poultry litter and pay a 

market value to obtain it,” as well as use it with the purpose of benefiting the soil and crops, the 

court found insufficient evidence to find the poultry litter was being discarded. Tyson Foods, 

2010 WL 653032, at *10. 
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One district court has veered away from the majority of circuit courts. In Community 

Association for Restoration of the Environment v. George & Margaret LLC, the court suggested 

that “it is plausible for manure to be ‘solid waste’ after it has ceased to be ‘beneficial’ or ‘useful’ 

when it is over-applied to the fields.” 954 F. Supp. 2d 1151, 1158 (E.D. Wash. 2013). The court 

reasoned that there was a difference between material applied in amounts necessary for the 

intended purpose versus material spread in amounts beyond what is necessary to achieve the 

intended purpose, and that the latter could fall within the definition of discarded solid waste. Id. 

at 1158. In contrast, other courts have noted that “a substance does not necessarily become a 

solid waste within the meaning of RCRA when it is applied to the normal beneficial usage for 

which the product was intended merely because some aspect of the product is not fully utilized.” 

Tyson Foods, 2010 WL 653032, at *10. 

Here, no one disputes that the manure-whey mixture results from agricultural operations, 

so the question of whether the material is “solid waste” under RCRA turns on whether the 

manure is “discarded.” See 42 U.S.C. § 6903 (2012). Moon Moo Farm’s manure-whey mixture 

is not “discarded” within the meaning of RCRA because it is not abandoned, recycled, or 

accumulated with the intention of getting rid of unwanted material, but rather intentionally used 

for the beneficial purpose of improving soil and fertilizing the Bermuda grass crop and resulting 

animal feed. See 40 C.F.R. § 261.2; (R. 5–6). And Moon Moo Farm’s manure-whey mixture is 

not discarded even if some of it leaks beyond the application zone. See Ecological Rights 

Foundation, 713 F.3d at 515–16. As in Ecological Rights Foundation, the application was an 

intentional beneficial use, not abandonment of unwanted material. See id.; (R. 5–6). 

Similarly, the Moon Moo Farm’s manure mixture spreading is like grass residue 

spreading in Safe Air for Everyone and poultry litter spreading in Tyson Foods. See 373 F.3d at 
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1044–45; 2010 WL 653032, at *10. In both of those cases, the applied agricultural byproducts 

were reused at a farm to aid the growth of crops. See Safe Air for Everyone, 373 F.3d at 1044–

45; Tyson Foods, 2010 WL 653032, at *10. The same is true here, as whey and manure has value 

to Moon Moo Farm because it supports the growth of Bermuda grass, which is used by the Farm 

as silage. (R. 5). Like in those two cases, Moon Moo Farm’s purposeful use of the manure 

mixture demonstrates that the applied material is wanted, has value, and is not abandoned. 

Therefore, it is not “discarded.” 

And while the decision in George & Margaret is not consistent with most courts and is 

not binding on this Court, it is still distinguishable from the facts here. The court in George & 

Margaret did not hold that the manure was in fact solid waste, only that it could plausibly be 

“discarded” solid waste if it was used in amounts beyond what was necessary for its purpose. 

954 F. Supp. 2d at 1158. However, that is not alleged here; it is undisputed that the mixture is 

applied within appropriate rates allowed by Moon Moo Farm’s NMP. (R. 6). The problem of 

acidic whey compromising nutrient absorption is indeed a problem, see discussion infra Parts 

III.A, IV.B, but is not a problem of over-application. Thus, although the nutrient uptake failure is 

a problem under the CWA because the Farm is a CAFO, even under the rationale of George & 

Margaret, the land application of the mixture does not fall within the meaning of “discarded,” 

because the material is used within ordinary amounts for a beneficial purpose, and thus not 

abandoned. See 954 F. Supp. 2d at 1158; (R. 5–6). Furthermore, as in Tyson Foods, the 

beneficially used manure-whey mixture does not necessarily become solid waste under RCRA 

“merely because some aspect of the product is not fully utilized.” See 2010 WL 653032, at *10. 
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B. Riverwatcher has established an imminent and substantial endangerment subject to 
redress under RCRA § 7002(a)(1)(B) because Moon Moo Farm’s pollution creates a 
serious risk of harm to human health. 

 
Under RCRA, a plaintiff must show that a solid waste “may present an imminent and 

substantial endangerment to health or the environment.” Cox v. City of Dallas, Tex., 256 F.3d 

281, 292–93 (5th Cir. 2001). Courts find an imminent and substantial endangerment if there is a 

reasonable cause for concern that someone or something may be exposed to a harm without 

remedial action. Foster v. United States, 922 F. Supp. 642, 661 (D.D.C. 1996). Courts do not 

require actual harm: just a risk of harm is enough. Cox, 256 F.3d at 299. And while this risk must 

be present, its impact need not be felt until later. Meghrig v. KFC Western, Inc., 516 U.S. 479, 

480 (1996). Finally, an endangerment is “substantial” if it is “serious.” See Price v. U.S. 

Navy, 39 F.3d 1011, 1019 (9th Cir.1994). “Substantial” does not require numerical 

quantification. United States v. Conservation Chem. Co., 619 F. Supp. 162, 194 (1985). 

When evaluating whether contaminants pose an “imminent and substantial” 

endangerment, courts look primarily at the risk to adjacent populations. In Price, the Ninth 

Circuit did not find an imminent or substantial endangerment despite evidence of contaminants. 

39 F.3d at 1019–20. Because a concrete barrier blocked the only pathway of exposure, the Court 

determined that there was no risk of harm. Id. In contrast, the Fifth Circuit found in Cox that a 

municipal dump created an “imminent and substantial endangerment.” 256 F.3d at 300. In so 

finding, the Court articulated three reasons why the risk to the neighboring community was high: 

the dump was “adjacent to residents” and “easily accessible to children,” the dump had twice 

caught fire, and the state had already recognized the dump as a “public health hazard.” Id. 

Similarly here, Moon Moo Farm poses a “substantial and imminent” endangerment 

because it creates a serious risk of present harm. Since 2012, Moon Moo has added acid whey to 
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its manure lagoons and fields, which prevents the soil from effectively absorbing nitrates and 

fecal coliforms. (R. 6). As a result, these contaminants leach into Deep Quod River. And Moon 

Moo’s leaching directly contributed to Farmville’s 2013 nitrate advisory. (R. 7). This advisory 

warned that the city’s municipal water supply is unsafe for drinking by infants. (R. 6). Because 

the River provides a pathway to exposure, the harm here is distinguishable from that in Price. 

See 39 F.3d at 1019–20. As in Cox, the River here also runs adjacent to residents and is 

accessible to children. See 256 F.3d at 300. And the 2013 nitrate advisory shows that even the 

city government has recognized a risk of public harm. (R. 6–7). Thus, as in Cox, this Court 

should find a “substantial and imminent” endangerment. See 256 F.3d at 300. 

While the District Court relies on Davies v. National Co-op. Refinery Association, it is 

easily distinguished on its facts. See 963 F. Supp. 990, 999 (D. Kan. 1997). In Davies, plaintiffs 

operated a radio station on the property at issue. Id. In failing to find an “imminent and 

substantial endangerment,” that court noted that plaintiffs could drink bottled water instead of the 

contaminated ground water. Id. But that court’s decision actually turned on its inability to find a 

broader public harm. Id. The court emphasized that it would take over one hundred years for the 

contaminated groundwater to reach the city’s water supply. Id. And it stressed that remedial 

action would be unavailing: the aquifer had been polluted for twenty years and would remain 

contaminated for “some time to come.” Id. In addition, the Davies plaintiffs could not show that 

pollution would migrate to new or uncontaminated areas. Id. In contrast, the record here provides 

that Moon Moo Farm’s discharge threatens Farmville’s municipal drinking supply. (R. 6–7). 

And because this discharge directly increases the River’s nitrate levels, injunctive relief would 

immediately reduce the risk of public harm. (R. 6). Thus, Davies is distinguished based on the 

present, but curable, risk that Moon Moo Farm poses to public health. This Court should find 
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that Riverwatcher has established an imminent and substantial endangerment subject to redress 

under RCRA.  

CONCLUSION 
 

Comprehensive environmental regulation requires a balancing of threats and 

opportunities. In the Clean Water Act and the Resource Conservation and Recovery Act, 

Congress aimed to strike the proper balance between the threat to clean water from concentrated 

livestock operations and the opportunity to divert waste by using it to support agriculture. While 

generally efficient, the practice of reusing animal waste and crop residue as fertilizer and soil 

conditioners must be judicially managed because it can pose substantial danger when fields do 

not absorb fecal coliforms and nitrates. Zealously overlooking this complex milieu, Riverwatcher 

asks this Court to throw out the baby with the bath water, while, on the other hand, Moon Moo 

Farm asks us to ignore the bath water entirely.  

Instead, this Court should find that Queechunk Canal is a public trust navigable water, 

that evidence obtained through trespass in a suit such as this is admissible, that Moon Moo Farm 

requires a NPDES permit under the CWA, and that Moon Moo Farm is not subject to a citizen 

suit under RCRA. Averting the danger, while preserving the gain, is a feat that this Court can 

achieve by upholding EPA’s balanced regulatory scheme. 
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