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JURISDICTION 

 

 Timely appeal was taken by each of the parties from a final Order of the United States 

District Court, District of New Union, dated June 1, 2014, denying plaintiffs’ motions for 

summary judgment on all claims, and granting defendant’s motion for summary judgment. Fed. 

R. App. P. 4(a)(1)(A). The District Court had subject matter jurisdiction pursuant to 28 U.S.C. § 

1331, a federal question surrounding (i) the Clean Water Act, 33 U.S.C. § 1251 et seq., 

[hereinafter CWA] and (ii) the Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et 

seq. 1331 [hereinafter RCRA]. Because the common law trespass claim arises from the same 

case or controversy as the claims pursuant to the Clean Water Act and the Resource 

Conservation and Recovery Act, the District Court had supplemental jurisdiction over this cause 

of action pursuant to 28 U.S.C. § 1367(a). 

STATEMENT OF THE ISSUES 

I. Whether the Queechunk Canal, a man-made water body, is a public trust navigable 

water of the State of New Union allowing for a public right of navigation despite 

private ownership of the banks on both side and bottom of the canal by Moon Moo 

Farm. 

 

II. If the canal is not a public trust navigable water, whether evidence obtained through 

trespass and without a warrant is admissible in a civil enforcement proceeding 

brought under the Clean Water Act §§309(b), (d) and 505. 

 

III. Whether MMF requires a permit under the Clean Water Act NPDES permitting 

program because MMF is a CAFO subject to NPDES permitting by virtue of a 

discharge from its manure land application area. 

 

IV. If it is not a CAFO, whether MMF requires a permit under the Clean Water Act 

NPDES permitting program excess nutrient discharge from its manure application 

fields remove it from the agricultural stormwater exemption and subject it to NPDES 

permitting liability. 
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V. Whether MMF is subject to a citizen suit under the RCRA because its land 

application of fertilizer and soil amendment, a mixture of manure and acid whey, 

constitutes a solid waste subject to regulation under RCRA Subtitle D, when the acid 

whey originates from a nearby food processing facility. 

 

VI. Whether MMF is subject to a citizen suit under the RCRA  because plaintiffs can 

establish that the manure-acid whey mixture constitutes an imminent and substantial 

endangerment to human health subject to redress under RCRA § 7002(a)(1)(B). 

 

STATEMENT OF THE CASE 

On June 1, 2014, the District Court denied plaintiff’s, the United States of America (on 

behalf of the Environmental Protection Agency) [hereinafter EPA], and plaintiffs-intervenors, 

Deep Quod Riverwatcher, Inc. and Dean James’ [hereinafter Riverwatcher], motions for 

summary judgment on all claims, and granted defendant’s, Moon Moo Farm, Inc. [hereinafter 

MMF], motion for summary judgment in its entirety.  

MMF operated a dairy farm on the banks of the Deep Quod River. R.4-5. During the 

1940’s, a previous landowner cut a bypass canal into a bend in the Deep Quod River. R.5. This 

bypass canal, which is fifty-yards wide and three to four feet deep, and is located entirely on the 

land of MMF, has come to be known as the “Queechunk Canal.” R.5. The canal, which is 

navigable by small boat or canoe, is commonly used as a shortcut up and down the Deep Quod 

River, which flows year round into the Mississippi River. R.5. Downstream of the canal and 

MMF operations, the Deep Quod River is used by the community of Farmville as a source for its 

drinking water. R.5. The parties stipulate that Deep Quod River is a “water of the United States” 

as defined in the CWA. R.7. 

MMF houses 350 cows in a barn where manure and liquid waste is collected through a 

series of drains and pipes and conveyed from the cow barn to an outdoor lagoon where manure is 

stored for future use as a fertilizer. R.4-5. This manure lagoon is intended to contain all of the 

manure produced by MMF, and to withstand a 25-year rainfall without overflow. R.5. A 25-year 
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rainfall is categorized as a five inches of rain within a single 24-hour period. R.6. In 2010, MMF 

increased the size of its herd from 170 cows to its current number of 350. R.5. At the same time, 

MMF entered into an arrangement with a yogurt production plant whereby it accepted acid-whey 

produced by the plant. R.5. The acid-whey, which was not purchased by MMF, was added to its 

manure lagoons and included in its manure mixture. R.5. Periodically, the stored manure, which 

now included the acid-whey, was pumped from the lagoon into tank trailers and hauled by tractor 

where it was spread on the land application area of the fields that were a part of MMF’s 

agricultural operation. R.5. It is undisputed that MMF applied this manure in accordance with a 

Nutrient Management Plan [hereinafter NMP] on file with the State of New Union. R.9. As a no-

discharge animal feeding operation [hereinafter AFO], MMF submitted a NMP which set forth 

planned seasonal manure application rates, together with calculations that supported the expected 

uptake of nutrients by the effected crops. R.5. Manure-fed Bermuda grass grown on these fields 

was then harvested each summer as silage for use as animal feed. R.5. 

Under its authority pursuant to the CWA, the State of New Union regulated MMF and its 

150 acres of fields as a “no-discharge” AFO that is an AFO which is intended not to typically 

discharge from its agricultural operation into waters. R.5.   

Riverwatcher began to receive complaints in the late winter and spring of 2014 that the 

river “smelled of manure” and was “an unusually turbid brown color.” R.6. At that same time, 

the Farmville Water Authority [hereinafter Water Authority] issued a “nitrate advisory,” and 

warned that because of high levels of nitrates in the Deep Quod River, the Farmville water 

supply was considered hazardous for infants to drink. R.6.  

On April 12, 2013, and in response to the complaints received, Dean James [hereinafter 

James], a “riverwatcher,” undertook an investigation when he patrolled the Deep Quod River in 
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his small boat. R.6. Prior to James’ patrol, between April 11 and April 12, 2013, the Farmville 

region experienced two inches of rain. R.6. This rainfall was significantly less than the 25-year, 

five-inch rainfall, the MMF operation was obligated to withstand pursuant to its “no discharge” 

classification. R.5-6. James proceeded through the canal where he observed and photographed 

manure spreading operations and “discolored brown water” which flowed from MMF’s fields 

through a drainage ditch into the Queechunk Canal. R.6. The brown water samples revealed 

highly elevated levels of nitrates and fecal coliforms. R.6. The parties stipulate that MMF’s 

runoff contained pollutants in the form of nitrates, a chemical waste, fecal coliforms, a biological 

waste, and suspended solids. R.7. At the time of the discharge, MMF did not hold any permit to 

discharge pursuant to NPDES. R.6. 

According to the records retained by MMF, its application of manure on the fields was, at 

all times, consistent with the application rates contained in the NMP and on file with State of 

New Union. R.6. The EPA’s expert, agronomist Dr. Mae, opined by affidavit that she had no 

basis to dispute MMF’s records. R.6. Dr. Mae also opined that the addition of acid-whey to the 

liquid manure lowered the pH of the manure, thereby lowering the pH of the soil. R.6. According 

to Dr. Mae, the more acidic soils prevented the Bermuda grass crop from effectively absorbing 

the nutrients in the manure; thus allowing these unprocessed nutrients to be released into the 

environment, including the Deep Quod River, by runoff during rainfall. R.6. Finally, Dr. Mae 

opined that MMF’s observed practice of spreading manure during a rainfall was very poor 

manure management practice, which almost always resulted in excess runoff of nutrients from 

application fields. R.6. MMF’s expert, agronomist Dr. Emmet Green, when he testified by 

affidavit, did not dispute that the acid-whey introduced into the liquid manure reduced the pH of 

the soil and reduced the ability of the soil to take up the nitrogen. R.6. Dr. Green further testified 
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that the introduction of whey as a soil conditioner was traditionally practiced in the State since 

the 1940s. R.6. Moreover, Dr. Green opined that Bermuda grass tolerated a wide range of pH 

soil conditions. R.6. Finally, Dr. Green testified that nothing in MMF’s filed NMP prevented it 

from applying manure during a rain event. R.7. Moreover, Riverwatcher’s expert, Dr. Susan 

Generis, opined during her deposition testimony that that MMF’s discharges contributed to the 

April 2013 nitrate advisory. R.7.   

SUMMARY OF ARGUMENT 

This case arises under the CWA and RCRA. Plaintiff EPA brought this action under the 

CWA against MMF for civil penalties and injunctive relief for its farming practices which 

caused pollution of Farmville’s drinking water. Riverwatcher joined suit under RCRA. The 

District Court granted MMF’s motion for summary judgment in its entirety and denied in its 

entirety EPA’s motion for summary judgment. Plaintiff EPA appeals. 

There was no trespass because the public has a fundamental right to access the 

Queechunk Canal. The lower court erroneously relied on Kaiser Aetna v. United States because 

Vaughn v. Vermillion Corp, a companion case to Kaiser Aetna, is controlling law. The doctrine 

of navigational servitude holds that the United States has paramount power over navigable 

waters of the United States, and the Queechunk Canal is a navigable water of the United States, 

therefore MMF cannot deny public access to the canal. 

Alternatively, if the Court finds that the Queechunk Canal is not a navigable water of the 

United States, and that James committed a trespass, the runoff sample and photographs obtained 

by James are admissible nonetheless because: (1) the District Court incorrectly relied on Trinity 

Indus., Inc. v. OSHRC and Smith Steel Casting Co. v. Brock; (2) even evidence obtained 

unlawfully is admissible; and (3) the exclusionary rule does not extend to civil proceedings. 
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Therefore, there was no trespass but, in the alternative, if the Court finds there was a trespass, 

this Court should find the evidence of tainted runoff admissible nonetheless. 

  Given the pollutant runoff, MMF requires a permit under the Clean Water Act NPDES 

permitting program because it is a point source by virtue of its (a) CAFO classification; (b) 

drainage ditch; and (c) manure application equipment. Every point source discharge
 
is prohibited 

unless covered by a permit, subjecting the discharger to the administrative apparatus established 

by Congress to achieve its goals. The Clean Water Act proscribes that the “discharge of any 

pollutant” by “any person” from any “point source” into “navigable waters” shall be unlawful, 

except when authorized by permit pursuant to the National Pollutant Discharge Elimination 

System (“NPDES”). All land application discharges, including discharge of manure, litter, or 

process wastewater, from a CAFO are subject to NPDES regulation.  40 C.F.R. § 122.23(e).  A 

NPDES permit delineates the discharger’s compliance obligations under the Act. Accordingly, 

MMF is a CAFO and requires a NPDES permit.  

Conversely, if the Court should find MMF is not a CAFO, MMF is exempt from NPDES 

permitting because it is compliant with the terms of its NMP. Congress empowered the EPA to 

administer the regulatory scheme enabled in the Clean Water Act.  33 U.S.C. § 1251(d). The 

NPDES permit program is the primary means through which the EPA administers this regulatory 

regime.  The EPA has promulgated regulations whereby a CAFO is not liable for “precipitation-

related discharges” where manure has been applied in accordance with site-specific nutrient 

management practices, ensuring the appropriate agricultural utilization of the nutrients. 40 C.F.R. 

§ 122.23(e). Therefore, federal courts lack authority to impose more stringent effluent limitations 

than those promulgated by the EPA. Accordingly, because MMF has complied with its NMP, it 

is exempt from NPDES permitting. 
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MMF did not, however, violate RCRA’s prohibition on open dumping because the 

manure whey mixture is not a solid waste, as intended by Congress and interpreted by the 

Courts. MMF’s manure whey mixture is not a solid waste because it is not a discarded material, 

but is agricultural waste being re-used. Therefore, MMF has not engaged in open dumping as 

defined in RCRA. 

Nevertheless, while the manure and whey mixture as applied to the fields is not a solid 

waste, the liquid runoff is a solid waste. It is insignificant that there may be more than one 

polluter responsible for the elevated levels of nitrates in the drinking water, MMF is accountable 

for its contribution. Moreover, courts have interpreted the RCRA imminent and substantial 

endangerment provision broadly to protect its citizens from any potential risk. Therefore, the 

runoff is a solid waste, MMF is responsible for the runoff, and the runoff poses an imminent and 

substantial endangerment to the health of the residents of Farmville. Hence, this Court should 

reverse the District Court’s imminent and substantial endangerment holding.  

For the forgoing reasons, this Court should grant all relief sought by EPA. 

STANDARD OF REVIEW 

“Summary judgment orders are reviewed de novo, using the same standard as applied by 

the district court.” Pittman v. Blue Cross & Blue Shield of Okla., 217 F. 3d 1291, 1295 (10th 

Cir.) 

ARGUMENT 

 

I. DEAN JAMES DID NOT COMMIT A TRESPASS WHEN HE NAVIGATED 

THE QUEECHUNK CANAL. 

 

 The public has a fundamental right to access the Queechunk Canal because it is a 

navigable water of the United States. The lower court erroneously relied on Kaiser Aetna v. 

United States because Vaughn v. Vermillion Corp, which allows for man-made waters to be 
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subject to federal jurisdiction, is controlling law. The doctrine of navigational servitude holds 

that the United States has paramount power over navigable waters of the United States, and the 

Queechunk Canal is a navigable water of the United States, therefore MMF cannot deny public 

access to the canal. 

A. The District Court Erroneously Relied on Kaiser Aetna v. United States Because 

Vaughn v. Vermillion Corp. Is Controlling Law. 
 

The District Court erred when it relied solely on Kaiser Aetna v. United States, 444 U.S. 

164 (1979), inaccurately concluding that “there is no public right of navigation in a man-made 

body of water.” R.9. Kaiser Aetna is factually distinguishable, recognized as “an exceptional 

case involving exceptional circumstances.” Goodman v. City of Crystal River, 669 F. Supp. 394, 

400 (M.D. Fla., 1987). In Kaiser Aetna, the owners of the man-made waterway at issue had the 

consent of the federal government to make improvements to their privately owned pond without 

requiring a permit. Kaiser Aetna, 444 U.S. at 179. In addition, they “invested substantial amounts 

of money” in the project. Id. at 176. The owners extensively improved the pond by dredging and 

filling parts of it, erecting retaining walls, and building bridges to create a private marina for a 

private marina-style community of approximately 22,000 residents leasing 1,500 waterfront lots. 

Id. at 167. The Court held that the vastly improved pond was not subject to navigational 

servitude, reasoning that, given the government’s prior approval and the owners’ exorbitant 

investment, the owners had a right to exclude the public, and, furthermore, that allowing public 

access would “result in an actual physical invasion of the privately owned marina.” Id. at 180.  

Kaiser Aetna is not applicable here because MMF has not claimed to have invested 

exorbitant funds in creating the canal, nor has it claimed that there was prior government consent 

to dredge the canal. The expense, in fact, was incurred by a previous owner some fifty years ago. 

R.5. Moreover, despite posting “No Trespassing” signs along its property, MMF has granted 
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unrestricted access to the Queechunk Canal to recreational boaters on a regular basis. R.5. 

Consequently, MMF cannot claim that an exercise of the government’s navigational servitude 

would result in an “invasion.” It appears MMF is exerting its property rights purely to avoid 

being held responsible for its dangerous practices. Because the facts in Kaiser Aetna are 

significantly distinguishable, the District Court should not have solely relied on it. 

Vaughn v. Vermillion Corp., 444 U.S. 206 (1979), a companion case to Kaiser Aetna, is 

controlling because it is factually similar to the case at hand. In Vaughn, private owners sought 

an injunction prohibiting public use of its man-made canals. Id. at 208. The petitioners argue that 

the public should have access because when the canals were created, they rendered the 

connecting navigable waters inadequate, thereby substituting the man-made waterway for a 

navigable water of the United States. Id. at 209.  The Vaughn Court acknowledged that it did not 

deal with “this specific fact situation” in Kaiser, and remanded this particular issue, reasoning 

that if man-made waterways, upon creation, diverted navigable waterways or substituted the 

man-made waterway for the navigable waterway, the public may have rights under federal law. 

Id. Courts have since held accordingly. See, e.g., Bofman v. Material Service Corp., 466 N.E. 2d 

1064 (App. Ct. of Ill. 1984) (finding that a channel and pit created by waters diverted from the 

Illinois River were navigable waters of the United States and subject to federal regulation). 

Because Vaughn is factually similar to the case at hand, the District Court should have followed 

its holding and analysis. 

Here, the man-made Queechunk Canal is undistinguishable from the waterway in Vaughn 

because when the Queechunk Canal was dredged, it dramatically changed the flow of the Deep 

Quod River, a navigable water of the United States. R.7. The canal was created by the previous 

owner “to alleviate flooding at the river bend.” R.5. Presently “most of the flow of the Deep 
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Quod River is diverted into Queechunk Canal.” R.5. Moreover, “the canal is commonly used as a 

shortcut up and down the Deep Quod River.” R.5. Because the Queechunk Canal was formed by 

altering and diverting water from the Deep Quod River, a navigable water, and it is used as a 

substitute for the original navigable water, it should be deemed a navigable water of the United 

States, as further discussed below. 

B. The Queechunk Canal is a Navigable Water of the United States Subject To 

Public Right of Navigation Because It Is Conducive to Commercial Navigation.  

 

The public has unrestricted access to the Queechunk Canal because it is a navigable water 

of the United States, by virtue of its capability for commercial navigation. As a matter of law, the 

public has the right to use all navigable waterways of the United States.  Pursuant to the 

Supremacy Clause, the federal doctrine of navigational servitude trumps all state public trust 

doctrines. U.S. Const. art. VI, cl. 2. The navigation servitude is derived from the Commerce 

Clause, U.S. Const. art. I, §8, cl. 3, and is a term used to describe “the paramount interest of the 

United States in navigation and the navigable waters of the United States.” US v. Certain Parcels 

of Land Situated in City of Valdez, 666 F.2d 1236, 1238 (1982).  In adopting the Constitution and 

agreeing to the Commerce Clause, individual states surrendered their power and gave the federal 

government a “dominant servitude” over waters navigable for commerce between the states, 

which extends to the entire waterway and its bed. United States v. Cherokee Nation of 

Oklahoma, 480 U.S. 700, 704 (1987). Furthermore, the interests of any private citizen owning 

the banks on both sides, and the bottom of, a navigable waterway, are also subject to the federal 

government’s lawful power to regulate navigation. United States v. Rands, 389 U.S. 121, 123 

(1967). Hence, all waterways, natural or man-made, state or privately owned, are subject to the 

navigational servitude if they are navigable waters of the United States. Accordingly, the 

Queechunk Canal is subject to the federal government’s navigational servitude. 



 

11 

 

A waterway is a “navigable water of the United States” subject to public use if it is 

conducive to commercial navigation. The Commerce Clause provides that waters are subject to 

federal regulation when they are connected to another navigable waterway and form “an 

uninterrupted highway over which commerce might be carried on among several states…” 

Stewart v. U.S. ex. Rel. Dept. of Agriculture, 639 F. Supp. 2d 1190, 1196 (D. Oregon 2009) 

(citing Davis v. United States, 185 F.2d 938, 942-43 (9th Cir. 1950)). Even man-made canals are 

“subject to federal jurisdiction when they are connected to navigable waters because they affect 

the navigable capacity of navigable waters.”  U.S. v. Sexton Cove Estates, Inc., 526 F.2d 1293 

(5th Cir. 1976). Waters are subject to federal navigation jurisdiction if they are presently being 

used for commercial navigation in waterborne interstate commerce (See The Daniel Ball, 77 U.S. 

557 (1870)), or if they are amenable to navigation and can be made navigable by feasible 

improvements at reasonable cost. U.S.. v. Appalachian Elec. Power Co., 311 U.S. 377, 407 

(1940). Moreover, waterways with only two feet in depth are considered commercially 

navigable.  Id. at 411. In summary, waterways that form an uninterrupted highway and can be 

used for commercial navigation, with at least two feet of depth, are navigable waters of the 

United States. 

 Here, the Queechunk Canal is a navigable water of the United States because it plays an 

integral role in the formation of an uninterrupted commercial highway. The canal is connected to 

the Deep Quod River, a navigable river, which joins with the Mississippi River, an interstate 

waterway. R.5. In its creation, the canal became a preferred shortcut, alleviating the need for 

vessels to navigate the Deep Quod River bend. R.5. At fifty feet wide and three to four feet deep, 

the canal is suitable for navigation of commercial vessels. (See, e.g.  Appalachian Electric Power 

Co., finding a river to be navigable by flat-bottomed boat, “with a draft of two feet...used 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1870102975&pubNum=780&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLevelRec)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1870102975&pubNum=780&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLevelRec)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940126234&pubNum=780&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLevelRec)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940126234&pubNum=780&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLevelRec)
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commercially to transport lumber, tobacco and other products….” United States v. Appalachian 

Elec. Power Co., 311 U.S. 377, 411). Thus, James did not commit a trespass because Vaughn v. 

Vermillion Corp. is controlling law allowing for man-made canals to be considered for 

commercial navigability, the Queechunk Canal is subject to navigational servitude and integral 

to commercial navigation, and the Queechunk canal is a navigable water of the United States 

open to public use. 

II. EVIDENCE OBTAINED BY DEAN JAMES IS ADMISSIBLE, EVEN IF 

THERE WAS A TRESPASS, BECAUSE THE DEFENDANT CANNOT MEET 

ITS BURDEN OF PROVING INADMISSIBILITY UNDER THE FOURTH 

AMENDMENT EXCLUSIONARY RULE. 

 

Alternatively, if the Court finds that the Queechunk Canal is not a navigable water of the 

United States, and that James committed a trespass, the runoff sample and photographs obtained 

by James are admissible nonetheless because: (1) the District Court incorrectly relied on Trinity 

Indus., Inc. v. OSHRC, 16 F.3d 1455 (6th Cir. 1994), and Smith Steel Casting Co. v. Brock, 800 

F. 2d 1329 (5th Cir. 1986), because the exclusionary rule of the Fourth Amendment does not 

extend to evidence procured by private parties; (2) evidence obtained unlawfully is admissible; 

and (3) the exclusionary rule does not extend to civil proceedings. 

To begin, James’s sample is admissible because the Fourth Amendment protections do 

not extend to searches conducted by civilians. People v. William G., 40 Cal.3d 550, 558 (2010) 

(citing and interpreting Burdeau v. McDowell, 256 U.S. 465, 475 (1921)). Consequently, the 

District Court erred in relying on Trinity Indus., Inc. v. OSHRC, 16 F.3d 1455 (6th Cir. 1994) 

and Smith Steel Casting Co. v. Brock, 800 F.2d 1329 (5th Cir. 19986) (finding admissible 

evidence obtained by government agents, and not by a private citizen. Trinity Indus., Inc. v. 

OSHRC, 16 F.3d at 1458 and Smith Steel Casting Co. v. Brock, 800 F.2d 1329 at 1331). The 

exclusionary rule is “a judicially created remedy designed to safeguard Fourth Amendment 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940126234&pubNum=708&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940126234&pubNum=708&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
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rights…through its deterrent effect” on unlawful government conduct. U.S. v. Calandra, 414 

U.S. 338, 348 (1975). Thus, warrantless evidence obtained by a private party is admissible unless 

the party was acting as an “instrument or agent of the government.” Skinner v. Railway Labor 

Exec. Assn., 489 U.S. 602, 614 (1989). In determining whether a private party is a government 

“instrument or agent,” courts evaluate the totality of circumstances and “the degree of the 

Government’s participation in the private party’s activities.” Id. Specifically, the court evaluates 

whether or not a government official “had a hand in” the search and seizure. Lustig v. United 

States, 338 U.S. 74, 78 (1949). Finally, and critically relevant here, the defendant bears the 

burden of proving that the civilian was acting as an agent of the government. U.S. v. Cleaveland, 

38 F.3d 1092, 1093 (9th Cir. 1995). 

Here, quite simply, MMF cannot meet its burden of proving that James was acting as an 

arm of the government and therefore cannot prove that the evidence should be suppressed. In 

Skinner, the issue was whether a private railroad company’s warrantless procurement of 

employee blood and urine samples violated the fourth amendment. 489 U.S. at 609-10. The 

Court held that, because the samples were secured pursuant to a federal regulation requiring the 

railroad company to routinely screen for drugs and alcohol, the private organization was acting 

as an arm of the government. Id. at 626. In Lustig, a federal agent was intricately involved in 

discussions and questioning prior to being summoned to a hotel room by local police where they 

found evidence of counterfeiting. 338 U.S. at 75. Because the federal agent was involved before, 

during and after evidence of counterfeiting was seized, the Court held that the government “had a 

hand in” the search and seizure and ruled the evidence inadmissible. Id. at 79-80. Here, MMF 

has not even attempted to link James’ actions to the EPA: it has not alleged that James was 

acting on behalf of, or in concert with any government official or organization when he obtained 
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the photos and sample. At best, the District Court speculated in stating that the “EPA should not 

be able to…[allow] a do-gooder organization to do its dirty work for it.” R.9. The record, in fact, 

submits that the EPA was first made aware of the contamination when Riverwatcher served its 

notice of intent to sue, well after the evidence was procured. R.7. Because MMF has not even 

attempted, let alone proven, that James was acting in concert with the EPA when he took 

photographs and retrieved the water samples, the evidence should be held admissible. 

Even if the defendant could prove that James was not acting as a private citizen, but 

acting in concert with the government, the evidence would be admissible. Evidence obtained by 

a private party, not acting on behalf of law enforcement, but with intention to “further his own 

ends”, will be held admissible. U.S. v. Cleaveland, 38 F.3d 1092, 1093 (9th Cir. 1994).  In 

Cleaveland, a police officer accompanied a utility employee to conduct an inspection of a private 

home’s electrical meter and in so doing found evidence which supported a warrant to inspect the 

interior of the home. Id. at 1092. The second search revealed marijuana plants and firearms. Id. 

The Court found the drug and firearms evidence admissible in the defendant’s criminal trial 

because the utility worker had a legitimate, independent motivation to further its own ends when 

he inspected the electric meter and, despite police presence, the utility worker was not acting as 

an arm of the government. Id. at 1093. Analogous to the actions of the utility worker in 

Cleaveland, James was responding to the complaints that the Deep Quod River “smelled of urine 

and was an unusually turbid brown color,” and that there were elevated nitrate levels and 

warnings regarding the drinking water, in his role as an advocate for Riverwatcher, a nonprofit 

organization. R.6. Again, MMF has made no attempt to link either James or his organization to 

any government entity, but if it could, the evidence is admissible nonetheless because James’s 
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inspection and retrieval of evidence was in furtherance of his own motivation as an advocate for 

Riverwatcher. 

Second, even if the Court finds James’s actions criminal, evidence secured by a private 

party in the commission of a crime is nonetheless admissible. See, e.g. Knoll Associates, Inc. v. 

Dixon, 232 F. Supp. 283 (S.D. N.Y. 1964) (citing Burdeau v. McDowell, 256 U.S. 465 (1921) 

(holding that documents stolen by a private party and used by the Federal Trade Commission in 

an antitrust prosecution did not constitute an illegal search and seizure). In addition, when 

unlawfully procured evidence is presented to a government official, that official has an 

obligation to “[reject] or [present] it fully,” lest he be “subject…to the charge of dereliction of 

duty.” Knoll, 232 F. Supp. at 288.  

The facts in the instant case are analogous to those in Knoll and Burdeau, hence this court 

should find the evidence obtained by James admissible. In Knoll, the court allowed admission of 

files stolen by a disgruntled employee who turned them over to the FTC. 232 F. Supp. at 285. 

Similarly, in Burdeau, the court allowed stolen evidence where the thief “drilled…private safes, 

broke locks upon his private desk, and broke into and abstracted files in his offices and private 

paper…” Burdeau v. McDowell, 256 U.S. at 470-71. Here, James did not violently secure the 

water sample, he did so while boating on the Queechunk Canal, a preferred, “commonly used” 

waterway. R.5. Moreover, even if his boat trip is a trespass, the crime pales in comparison to the 

thefts in Knoll and Burdeau, and the evidence should be admitted. Moreover, as previously 

noted, the record shows that the EPA first learned of the contaminated runoff when it was served 

with Riverwatcher plaintiffs’ notice of intent to sue. R.7. Once served, the EPA had an obligation 

to act on the information received, even if it was stolen or obtained by trespass. The evidence, 



 

16 

 

therefore, should be held admissible even if it was obtained in the commission of a crime, 

namely trespass. 

Finally, as the Supreme Court has noted, “in the complex and turbulent history of the 

[exclusionary] rule, the Court never has applied it to exclude evidence from a civil proceeding, 

federal or state.” U.S. v. Janis, 428 U.S. 433, 447 (1976). (See also Nutrasweet Co. v. X-L 

Engineering Corp., 926 F. Supp. 767 (N.D. Ill. 1996) (order denying motion to suppress 

evidence in a civil CERCLA action and admitting evidence secured by the Illinois EPA without 

a warrant).  The exclusionary rule is “a judicially created remedy designed to safeguard Fourth 

Amendment rights…through its deterrent effect” on unlawful government conduct. U.S. v. 

Calandra, 414 U.S. 338, 348 (1975). The determination of whether the rule should be extended 

in a civil proceeding is made by weighing the deterrent effect against the “societal costs” of 

exclusion.  U.S. v. Janis, 428 U.S. 433, 454 (1976).  

In applying the balancing test in the instant case, admissibility is favored. Courts must 

first identify the party who must be deterred, and then assess whether the deterrent sanction is 

necessary. Janis, 428 U.S. at 448. Here, James is the party the court would seek to deter by 

excluding the evidence, and he has already been sanctioned with a fine for trespass. More 

important, in weighing the deterrent factor against the societal costs of exclusion, admissibility is 

strongly favored because the societal cost would be significant, namely the continued, unchecked 

contamination of Farmville’s drinking water. In declining to extend the rule, the Janis Court 

recognized that exclusion of unlawfully procured evidence in a civil proceeding “has not been 

shown to have a sufficient likelihood of deterring...conduct…so that it outweighs the societal 

costs imposed by the exclusion,” Id. at 454. For this very same reasons, this Court, too, should 

decline to extend the exclusionary rule. Because the exclusionary rule does not extend to 
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evidence procured by private parties, even in commission of a crime or to civil actions, this 

Court should reverse the District Court’s decision and find that the evidence of the runoff 

contaminated Farmville’s drinking water is admissible. 

III. A NPDES PERMIT IS REQUIRED UNDER THE CLEAN WATER ACT 

BECAUSE MMF IS A “PERSON” THAT DISCHARGES A POLLUTANT 

FROM A POINT SOURCE INTO NAVIGABLE WATERS AND IS NOT 

EXCUSED FROM REGULATION UNDER THE AGRICULTURAL 

STORMWATER EXEMPTION. 

 

MMF requires a permit under the Clean Water Act NPDES permitting program because 

it is a point source by virtue of its CAFO classification, as well as its drainage ditch and manure 

application equipment. Every point source discharge
 
is prohibited unless covered by a permit, 

subjecting the discharger to the administrative apparatus established by Congress to achieve its 

goals. City of Milwaukee v. Illinois & Michigan, 451 U.S. 304, 318 (1981)  The Clean Water Act 

(“CWA” or the “Act”), 33 U.S.C. § 1251 et seq. (1972), proscribes that the “discharge of any 

pollutant” by “any person” from any “point source” into “navigable waters” shall be unlawful, 

except when authorized by permit pursuant to the National Pollutant Discharge Elimination 

System (“NPDES”). Waterkeeper Alliance, Inc. v. U.S. E.P.A., 399 F.3d 486 (2d Cir. 2005); 33 

U.S.C. §§ 1311(a) 1362(5), (6), (7), (12), (14), (16).  All land application discharges, including 

discharge of manure, litter, or process wastewater, from a CAFO are subject to NPDES 

regulation.  40 C.F.R. § 122.23(e).  A NPDES permit delineates the discharger’s compliance 

obligations under the Act. Id. at 492. 

MMF requires a permit under the CWA NPDES permitting program because it 

unlawfully discharged a pollutant, agricultural waste.  Furthermore, MMF, acting through its 

corporate identity, is a person as defined by the code. Moreover, MMF discharged from various 

point sources, a CAFO, a drainage ditch, and its manure-spreading equipment.  Additionally, 
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MMF’s point source discharges flowed into navigable waters.  Finally, MMF is not immune 

from liability under the stormwater exemption because the runoff was caused by oversaturation 

of its land application area, and not a precipitation-related event.  

A. Manure Discharge From MMF’s Land Application Area Is a Pollutant Because 

Agricultural Waste, Including Chemical Wastes and Biological Materials, Is 

Being Discharged Into Navigable Waters. 

 

MMF unlawfully discharged a pollutant into Queechunk Canal.  A “pollutant” is defined 

as “chemical wastes . . . biological materials . . . and agricultural waste discharged into water." 

33 U.S.C. § 1362 (6).  The term “discharge of a pollutant” means “any addition of any pollutant 

to navigable waters from any point source.” § 1362 (12). A point source means “any discernible, 

confined and discrete conveyance, including but not limited to any pipe, ditch . . . container, 

rolling stock, concentrated animal feeding operation . . . from which pollutants are or may be 

discharged.” §1362 (14). This term does not include “agricultural stormwater discharges and 

return flows from irrigated agriculture.” § 1362 (14). There is no requirement that a point source 

be the original source of the pollutant; rather, “it need only convey the pollutant to navigable 

waters.” S. Florida Water Mgmt. Dist. v. Miccosukee Tribe of Indians, 541 U.S. 95, 105 (2004). 

“Navigable waters” means the “waters of the United States.” § 1362 (7).  

It is undisputed that MMF discharged manure containing nitrates and fecal coliforms into 

the Queechunk Canal. The term “manure,” in relevant part, is defined to include “manure . . . or 

other materials commingled with manure….” 40 C.F.R. § 122.23(b)(5). The lower court found 

undisputed that “discolored brown water” which contained highly elevated nitrate levels and 

fecal coliforms originated from the fields and manure spreading operations and flowed through a 

drainage ditch into the Queechunk Canal. R.6. The parties stipulate that the runoff from MMF’s 

land application fields contained pollutants including nitrates, a chemical waste, and fecal 
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coliforms, a biological waste. R.7.  The term “land application area” means “land under the 

control of an AFO . . . to which manure, . . . or process wastewater from the production area is or 

may be applied.” § 122.23(b)(3).  The parties also stipulate that Deep Quod River is a “water of 

the United States” subject to permitting jurisdiction under the Act. R.7. Based on the foregoing, 

MMF was discharging a pollutant—agricultural waste, biological materials, and chemical 

wastes; thus, the first element of the NPDES permit requirement is satisfied. 

B. MMF Is a Person Because It Meets the Regulatory Definition in the Code. 

MMF satisfies the statutory definition of a “person.” A person is defined as an 

“individual, corporation, partnership, association, State, municipality, commission, or political 

subdivision of a State, or any interstate body.” § 1362 (5).  MMF is a corporation with its 

principal place of business in the State of New Union. R.4. Based on its corporate identity, MMF 

meets the regulatory definition of a person; thus, it satisfies the second element of the NPDES 

permit requirement. 

C. MMF’s CAFO operation, Drainage Ditch, and Manure-Spreading Equipment 

are Point Sources Because They Meet the Regulatory Definition Under the Act. 

 

MMF discharged its pollutants from numerous point sources.  A point source is any 

discernible, confined and discrete conveyance, including inter alia any ditch, container, and 

concentrated animal feeding operation from which pollutants are or may be discharged. §1362 

(14).  The definition of a point source is to be interpreted broadly. Dague v. City of Burlington, 

935 F.2d 1343, 1354 (2d Cir. 1991)( rev'd in part on other grounds, 505 U.S. 557 (1992). 

Manure spreading equipment and vehicles are also considered a point source. Concerned Area 

Residents for Env't v. Southview Farm, 34 F.3d 114, 119 (2d Cir. 1994)(holding that the 

collection of liquid manure into tankers and spreading the manure upon fields from which the 

manure directly flows into navigable waters is a point source); See also, Avoyelles Sportsmen's 
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League v. Alexander, 473 F. Supp. 525, 532 (W.D. La. 1979)(holding that defendants' bulldozers 

as well as any equipment used to excavate proposed drainage ditches are point sources); United 

States v. Weisman, 489 F. Supp. 1331, 1337 (M.D. Fla. 1980) (bulldozers and dump trucks were 

point sources); United States v. Tull, 615 F. Supp. 610, 622 (E.D. Va. 1983) aff'd, 769 F.2d 182 

(4th Cir. 1985) rev'd on other grounds, 481 U.S. 412, 107 S. Ct. 1831, 95 L. Ed. 2d 365 (1987) 

(bulldozers and dump trucks constitute point sources from which pollutants can be discharged). 

Consistent with the statutory definition, the EPA promulgated regulations stating that a 

concentrated animal feeding operation (“CAFO”) is a point source subject to NPDES permitting 

requirements. 40 C.F.R. §122.23 (2012); Waterkeeper, 399 F.3d at 509.  A CAFO means an 

animal feeding operation (“AFO”) designated as a Large or as a Medium CAFO. § 122.23(b)(2). 

It is undisputed that MMF is an AFO. The district court found undisputed that MMF is 

regulated by the State of New Union “as a ‘no-discharge’ animal feeding operation.”  R.5. 

Hence, it is established that MMF is an AFO, satisfying the first element when determining 

whether an agricultural operation is a CAFO.  We next turn to the second CAFO element, 

whether an AFO is a medium or large CAFO.  § 122.23(b)(2). A medium CAFO includes any 

AFO that stables or confines 200 to 699 mature dairy cows, whether milked or dry, §123.23 

(b)(6)(i)(A), and where pollutants “are discharged into waters of the United States through a 

man-made ditch, flushing system, or other similar device.” §§123.23 (6)(ii)(A).  At the time of 

the discharge, MMF had 350 cows, falling squarely within the 200-699 range classifying MMF 

as a Medium CAFO. R.5. Moreover, the discharge flowed through a drainage ditch into the 

Queechuck Canal, which flowed into the Deep Quod River, a water of the United States. R.6-7. 

Accordingly, MMF is an AFO satisfying all of the elements to be deemed a CAFO. 
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Equipment used by MMF to spread manure is itself a point source. Southview Farm was 

not an “old-fashioned” dairy farm where cows were pastured in fields. Southview, 34 F.3d at 

116.  Instead, cows were kept and raised in confinement except for milking procedures. Id. Also 

unlike traditional dairy farms, the Southview Farm’s “enormous” manure spreading operations 

were largely performed using storage lagoons, separator pumps, and an irrigation system to 

spread the manure-fertilizer over certain fields. Id. The farm also spread its manure using more 

conventional techniques onto fields where liquid-manure fertilizer was not spread by the 

irrigation system, including tractor-pulled spreaders. Id.  Liquid manure runoff from these 

manure-spreading operations flowed through a swale into a ditch, and ultimately flowed off of 

the property into a stream, which in turn, flowed into a river. Id. at 118. The court ruled that 

fertilizer equipment used to spread manure is a point source. Id. at 119. In examining the farm’s 

operations, the Southview court held that the collection of liquid manure into tankers for 

discharge onto fields, and the fertilizer equipment used to spread the manure on those fields, 

were in and of themselves point sources. Id. 

The drainage ditch, which acted as a conveyance to discharge the pollutant into the canal, 

is also a point source.  As discussed above, a point source is defined inter alia as a “ditch.” 33 

U.S.C. § 1362 (14).  A defendant is not released from liability simply because it does not 

construct the actual conveyances so long as the conveyance is reasonably likely to be the means 

by which the pollutants ultimately flow into a navigable body of water. Sierra Club v. Abston 

Constr. Co., 620 F.2d 41, 45-46 (5th Cir.1980). The court also found that the swale leading into a 

ditch and into a stream was “in and of itself” a regulable point source. Southview, 34 F.3d at 118. 

Based on the above, MMF’s agricultural operation is a point source for several reasons: 

first, MMF is a CAFO as defined in §1362(14); second, the manure-spreading equipment used 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980112980&pubNum=350&fi=co_pp_sp_350_45&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.62ab5bd0925c4239977504aa482af895*oc.UserEnteredCitation)#co_pp_sp_350_45
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980112980&pubNum=350&fi=co_pp_sp_350_45&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.62ab5bd0925c4239977504aa482af895*oc.UserEnteredCitation)#co_pp_sp_350_45
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by MMF is a point source; and third, the drainage ditch through which pollutants flowed into the 

Queechunk Canal is a point source. Based on the above, the third element necessitating a 

NPDES permit, a point source discharge, is satisfied. 

D. The Queechunk Canal is a Navigable Water Because it is a Permanent, Flowing 

Body of Water Which Connects to the Deep Quod River, a Water of the United 

States, Subject to CWA Permitting Jurisdiction. 

 

The Queechunk Canal is a navigable water as defined envisioned by Congress, and 

administered by the EPA. The term “navigable waters” means the “waters of the United States.” 

33 U.S.C. § 1362 (7).  These waters include only “relatively permanent, standing or flowing 

bodies of water.” Rapanos v. United States, 547 U.S. 715, 732 (2006).  In Rapanos, the Court 

was faced with the question of whether a channel was a permanent body of water, thereby a 

navigable water pursuant to the CWA.  The Court found that from the time the CWA was 

enacted, lower courts have held that pollutants discharged into intermittent channels that 

naturally washed downstream likely violated 33 U.S.C. § 1311(a).  Id. at 743. 

The Queechunk Canal is a permanent body of water which flows year round.  The 

Queechunk Canal is a bypass canal in the Deep Quod River. R.5. The parties stipulate that Deep 

Quod River is a “water of the United States.” R.7. The Deep Quod River flows year round and 

runs into the Mississippi River, a navigable in-fact interstate body of water. R.5. Most of the 

flow of from the Deep Quod River flows through the canal. R.5. As a result, the Queechunk also 

flows year round.  Based on the fact that the Queechunk Canal is a permanent body of water 

flowing year round, the canal is a navigable water as defined by the CWA.  Thus, subject to the 

stormwater exception which will be discussed below, the fourth and final element necessitating a 

NPDES permit is satisfied. 
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E. Excess Nutrient Runoff From MMF’s Land Application Fields Does Not Fall 

Within the Storm Water Exemption Because the Discharge of Their Pollutants 

into the Queechuck Canal Were Not Primarily Caused by Precipitation. 

 

The discharges from MMF’s land application area not were primarily caused by 

precipitation; rather, the addition of acid whey into its liquid manure fertilizer inhibited the 

absorption of nutrients and resulted in excess nutrients being discharged into the environment. 

By enacting and subsequently amending the CWA, Congress clearly intended to “establish an 

all-encompassing program of water pollution regulation.” City of Milwaukee v. Illinois & 

Michigan, 451 U.S. 304, 318 (1981). Congress codified its intent when it declared as a national 

objective the restoration, maintenance, and chemical, physical, and biological integrity of our 

nation’s waters. 33 U.S.C. § 1251 (a). As a general rule, a CAFO that discharges from its land 

application area is subject to NPDES requirements, 40 C.F.R. § 122.23(e), however agricultural 

storm water discharge is exempt from regulation pursuant to the statutory definition of a point 

source. 33 U.S.C. § 1362(14).  Agricultural storm water is classified as any “precipitation-

related” discharge of manure, litter, or process wastewater from “land areas under the control of 

a CAFO” where the manure, litter or process wastewater has been applied in accordance with 

site specific nutrient management practices that ensure appropriate agricultural utilization.” 

Waterkeeper, 399 F.3d at 506-07; 40 C.F.R. § 122.23(e). Runoff caused primarily by over-

saturation of fields, rather than rain, should not be classified as stormwater. Southview, 34 F.3d at 

121. The dispositive issue is not whether discharges occurred during a rain event or mixed with 

rainwater runoff; rather, “whether the discharges were the result of precipitation.” Id. at  120. 

All runoff is not “agricultural stormwater runoff” exempt from regulation. In Southview, 

the Second Circuit took judicial notice that “all discharges eventually mix with precipitation run-

off ” in ditches, swales, or navigable waters; thus, the fact that discharges happen to be mixed 
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with runoff cannot be “determinative.” 34 F.3d at 121. The court distinguished discharges that 

resulted from rain from those discharges that simply occurred on days when it was raining. Id. 

Runoff caused not primarily from precipitation, but rather the inappropriate application of 

manure nutrients, is not agricultural stormwater runoff exempted from regulation under the 

NPDES regulatory regime. In its appellate review of the lower courts determination that no 

reasonable jury could have come to the determination that the Southview Farm discharges were 

not exempted under the Act as agricultural stormwater discharges, the Second Circuit reviewed 

testimony that described the “[e]xtra heavy application of manure” in the fields, and “heavy 

cover of liquid manure.” Id. The Southview court held that a jury could properly find that the 

runoff was “primarily caused by over-saturation of the fields,” and not caused by the rain. Id. 

The court also found sufficient quantities of manure present so that the runoff could not be 

properly be classified as “stormwater.” Id. The court opined that an agricultural polluter may not 

escape liability simply because the pollution occurs on rainy days. Id. at 120.  Building on its 

own reasoning in Southview, the Second Circuit in Waterkeeper opined that it was reasonable to 

conclude that when Congress added the agricultural stormwater exemption to the Act, it was 

affirming the impropriety of imposing, on “any person,” liability for agriculture-related 

discharges triggered not by negligence or malfeasance, but by the weather—even when those 

discharges came from what would otherwise be point sources.” F.3d at 507. 

Agricultural polluters may not escape liability simple because they pollute while it is 

raining. MMF was spreading liquid manure during a significant rain event. R.6. Experts have 

testified that the application of manure during a rain event is poor management practice that 

“nearly always” results in excess runoff from the application fields. R.6. Based on the foregoing, 
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MMF’s discharges should not be considered storm water runoff, simply because MMF choose to 

spread manure while it was raining.   

The addition of whey acids has the same detrimental effect on runoff as the 

oversaturation of fields.  Beginning in 2013, and continuing into 2014, MMF accepted acid whey 

from a food processing facility, introduced this acid whey into its manure lagoons, and spread 

this whey-manure fertilizer mixture on its fields. R.6. Riverwatcher, through its expert Dr. Ella 

Mae, aver that the addition of acid whey to the liquid manure reduces the manure’s pH, thereby 

increasing its acidity. R.6. Dr. Emmet Green, MMF’s expert, does not dispute these facts, 

offering only that the land application of whey as a soil conditioner is a long-standing practice, 

and that Bermuda grass “tolerates” a wide range of soil conditions. R.6. This change in pH 

prevents the Bermuda grass from effectively taking up the nutrients in the manure, causing 

unprocessed nutrients, including nitrogen, to be released into the environment. R.6. 

The effect of adding whey to the manure mixture, reducing its pH and causing 

unprocessed nutrients to be released into the environment, is analogous to the oversaturation of 

fields. In Southview, the court found that the over-saturation of fields, and not precipitation, was 

the primary cause of pollutants being discharged into U.S. waters. 34 F.3d at 121. Thus, the 

discharges did not fall into the agricultural stormwater exception. Id. Analogous to the facts in 

Southview, MMF “oversaturated” its fields when it applied more manure than the fields could 

absorb. R.6. This condition was caused when MMF added whey to its manure lagoon. R.6. These 

unprocessed nutrients were unabsorbed, or “oversaturated,” susceptible to runoff with a less-

than-severe rainfall. R.6. Consistent with the reasoning and holding of the Southview court, the 

runoff was not primarily caused by precipitation, rather the addition of acid whey to the manure 

lagoon; therefore, the runoff here should not be classified as “stormwater.” 
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MMF’s discharge did not occur as a result of a significant rain event and should not be 

deemed agricultural stormwater runoff.  MMF operates under regulation by the State of New 

Union as a “no-discharge” animal feeding operation; an operation that does not normally 

discharge directly into water from its manure handling operation in conditions up to and 

including a 25-year storm. R.5. MMF’s manure lagoon is also designed to contain all manure 

produced by the farm’s operation without overflowing during a 25-year storm event. R.5. A 25-

year storm is defined as five inches of rainfall within one 24 hour period. R.6. The record shows 

that on April 12, 2013, Dean James observed and photographed discolored brown water flowing 

from the fields through a drainage ditch into the Queechunk Canal. R.6. Undisputed, the record 

shows that between April 11 and April 12, 2013, two inches of rain fell in the Farmville Region. 

R.6. This two-inch rainfall is less than half of the five-inch rainfall the farm is intended to 

accommodate without discharging pollutants. Based on the discharge of pollutants during such a 

limited rainfall, the Southview rule should apply; specifically, that the runoff should not be 

deemed agricultural stormwater runoff. 

Based on introducing acid whey into the manure lagoon, thereby increasing the acidity of 

the soil, the Bermuda grass crop was incapable of properly absorbing the nutrients applied to the 

field, resulting in the discharge directly of pollutants into U.S. waters during a less-than-25 year 

storm event.  Thus, the agricultural storm water exception should not govern and the 

aforementioned point source-discharges require a permit under the NPDES permitting program. 

IV. REGARDLESS OF ITS POINT SOURCE DESIGNATION, EXCESS 

NUTRIENT DISCHARGES FROM MMF’s FIELDS ARE NOT SUBJECT TO 

NPDES PERMITTING BECAUSE THE TERMS OF ITS SITE-SPECIFIC 

NMP ESTABLISH PERMITTED APPLICATION RATES 

 

The Supreme Court has long recognized the principle of deference to administrative 

interpretations; that “considerable weight” should be granted to an executive department's 
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construction of a statutory scheme it is entrusted to administer. Chevron, U.S.A., Inc. v. Natural 

Res. Def. Council, Inc., 467 U.S. 837, 844 (1984). Congress empowered the EPA to administer 

the regulatory scheme enabled in the Act. 33 U.S.C. § 1251 (d). The power of an administrative 

agency to administer programs established by Congress necessarily requires the formulation of 

policies and the making of rules to fill any gap left by Congress. Chevron at 843 (citing Morton 

v. Ruiz, 415 U.S. 199, 231 (1974)). The NPDES permit program is the primary means through 

which the EPA administers this regulatory regime.  Final Br. of the Respondents EPA, 

Waterkeeper v. EPA, 2004 WL 5539951 (C.A.2). When Congress leaves an explicit gap for the 

agency to fill, there is an “express delegation of authority to the agency to elucidate a specific 

provision of the statute by regulation.” Chevron at 843. The courts confer upon such regulations 

“controlling weight unless they are arbitrary, capricious, or manifestly contrary to the statute.” 

Id. at 843-44. The EPA has promulgated regulations whereby a CAFO is not liable for 

“precipitation-related discharges” where manure has been applied in accordance with site-

specific nutrient management practices, ensuring the appropriate agricultural utilization of the 

nutrients. 40 C.F.R. § 122.23(e); Waterkeeper, 399 F.3d at 506-07. Federal courts lack authority 

to impose more stringent effluent limitations than those promulgated by the EPA. City of 

Milwaukee v. Illinois & Michigan, 451 U.S. 304, 320 (1981). 

MMF does not require a NPDES permit because its manure application was in 

compliance with a regulable, site-specific Nutrient Management Plan (“NMP”).  In Waterkeeper, 

the second circuit re-visited Southview, when it held that agricultural stormwater runoff “has 

always been considered non-point source pollution exempt from the Act.” Waterkeeper at 509 

(citing Southview, 34 F.3d at 120). The Waterkeeper court held that the NPDES regulations, 

consistent with the Act, sought not to assign liability for agricultural-related discharges 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127133&pubNum=708&fi=co_pp_sp_708_1072&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_708_1072
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“primarily related to nature,” while upholding liability for other discharges. 399 F.3d at 509.  

Affirming its holding in Southview, the court made clear that, generally, discharges from land 

areas controlled by CAFOs should be regulated; however, where a CAFO has implemented a 

NMP to ensure the appropriate agricultural utilization of the nutrients in the manure, the CAFO 

should not be liable for “any discharge that is primarily the result of ‘precipitation.’ ” Id.  

MMF does not require a NPDES permit because unless there is a discharge of a pollutant 

there is no violation of the Act. Waterkeeper at 504. The Act authorizes the EPA to regulate only 

the discharge of actual pollutants, not point sources themselves.  Id.; See also Natural Resources 

Defense Council v. EPA, 859 F.2d 156, 170 (D.C.Cir.1988) (holding that the EPA’s jurisdiction 

under the Act is limited to regulating the discharge of pollutants, and “does not empower the 

agency to regulate point sources themselves”).  By way of example, the Waterkeeper court 

highlighted language in the Act, whereby it states; generally “the discharge of any pollutant . . . 

shall be unlawful.” 399 F.3d at 504; 33 U.S.C. § 1311(a).  The general prohibition is then 

modified by the words “[e]xcept as in compliance with this section.”  § 1311(a).  Accordingly, 

Congress recognized and provided for the lawful discharge of certain pollutants in compliance 

with the Act. § 1342 (a)(1) (the Administrator may, after opportunity for public hearing, issue a 

permit for the discharge of any pollutant, or combination of pollutants). Waterkeeper at 504. 

Since it is undisputed that MMF filed the requisite NMP with the Farmville Regional 

Office of the State of New Union Department of Agriculture, and that MMF applied manure to 

its fields at rates consistent with the NMP on file, MMF is not in violation of the Act, and, as a 

result, cannot be compelled by statute to seek or obtain an NPDES permit. 

V. THE RCRA PROHIBITION ON OPEN DUMPING IS NOT APPLICABLE 

BECAUSE MMF’S MANURE WHEY MIXTURE IS NOT A SOLID WASTE. 
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MMF did not violate RCRA’s prohibition on open dumping because the manure whey 

mixture is not a solid waste, as intended by Congress and interpreted by the Courts. “Open 

dumping” is defined in RCRA as the disposal of solid waste. MMF’s manure whey mixture is 

not a solid waste because it is not a discarded material; rather it is agricultural waste that is being 

re-used. Therefore, MMF has not engaged in open dumping as defined in RCRA.  

 

A. “Solid Waste” As Defined In RCRA, Intended By Congress, and Interpreted By 

the Courts Does Not Encompass MMF’s Manure Whey Mixture.  

Congress enacted RCRA to create a “comprehensive environmental statute under which 

EPA is granted authority to regulate solid and hazardous wastes.” Am. Min. Congress v. U.S. 

E.P.A., 824 F.2d 1177, 1178 (C.A.D.C. 1987).Congress did not intend for MMF’s manure whey 

mixture to be considered a solid waste because the mixture is “…agricultural waste…reclaimed 

or put to new use and is therefore not a part of the discarded materials disposal problem the 

committee addresses.” (House Report, No. 94-1491, Part 1, at 2, SER 25). The “overriding 

concern” in enacting RCRA was to “establish the framework for a national system to insure the 

safe management of hazardous waste.” H.R.Rep. No. 1491, 94th Cong., 2d Sess. 3 (1976). 

Towards that end, the language in RCRA is unambiguous, Am. Mining Congress v. EPA, 824 

F.2d 1177, 1190 (D.C. Cir. 1987), and an “open dump” is clearly defined as “any facility or site 

where solid waste is disposed of …” 42 U.S.C. § 6903(14). Thus, to establish a violation of open 

dumping, it must first be determined that the manure whey mixture is a solid waste.  

MMF’s manure whey mixture is not a solid waste because it is not discarded material. 

The term “solid waste” is defined, in relevant part, as: “any garbage, refuse, sludge from a waste 

treatment plant, water supply treatment plant, or air pollution control facility and other discarded 

material, including solid, liquid, semisolid or contained gaseous material, resulting from 

industrial, commercial, mining, and agricultural operations, and from community activities....” 
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42 U.S.C. § 6903 (27) (emphasis added); (Am. Mining Congress v. U.S. E.P.A., 824 F.2d 1177, 

1179 (C.A.D.C., 1987). Because the manure whey mixture can only fall under the “other 

discarded material” category, the determinative issue is the meaning of the phrase “other 

discarded material.”  

Discarded material is that which is abandoned and not intended for re-use. Because 

RCRA does not specifically define “discarded material,” courts have relied on the ordinary 

meaning of the word “discard,” congressional intent, and its sister courts’ holdings to interpret 

the term. (See, e.g., Am. Mining Congress, 824 F.2d at 1193; Safe Air for Everyone v. Meyer, 373 

F.3d 1035, 1041-42 (9th Cir. 2004)). The court in Am. Mining Congress cited to Webster's Third 

New International Dictionary, G. & C. Merriam Co., 1981 and noted that discard is defined as 

“to drop, dismiss, let go, or get rid of as no longer useful, valuable, or pleasurable”. Am. Mining 

Congress, 824 F. 2d at 1197. The court went on to consider the dictionary meaning in the context 

of the statute overall (following Burnet v. Chicago Portrait Co., 285 U.S. 1, 6 (1932)) holding 

that “Congress clearly and unambiguously expressed its intent that ‘solid waste’ (and therefore 

EPA's regulatory authority) be limited to materials that are ‘discarded’ by virtue of being 

disposed of, abandoned, or thrown away.” Id. at 1193. Likewise, in Safe Air the court noted that 

“the verb ‘discard’ is defined by dictionary and usage as to ‘cast aside; reject; abandon; give up.’ 

” (Safe Air 373 F.3d at 1041, citing to The New Shorter Oxford English Dictionary 684 (4th 

ed.1993)). The Safe Air Court continued with a review of its sister courts’ holdings, and found 

that, under RCRA, materials intended to be re-used were not “discarded.” Id.  Finally, in Assoc. 

of Battery Recyclers, Inc. v. U.S.E.P.A., 208 F.3d 1047 (D.C. Cir. 2000), the court conducted a 

similar analysis, holding that when material is “destined for reuse as part of a continuous 

industrial process [it] is not abandoned or thrown away.” Id. at 1056. In summary, and as 
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recognized by the Ninth Circuit, a material is discarded “when the owner intends to divest 

himself of all interest in it.” A&W Smelter & Refiners, Inc. v. Clinton, 146 F.3d 1107, 1111 (9th 

Cir. 1998). Thus, material that is not abandoned, or thrown away, but intended for re-use, is not 

discarded. Accordingly, MMF’s manure whey mixture is not discarded; hence, it is not a solid 

waste. 

Agricultural waste that is re-used as fertilizer is exempt from the definition of 

“discard(ed)” because common law, legislative history and the plain meaning of the word discard 

is expanded to exclude agricultural waste. As noted in the House Report, the committee was 

concerned with disposal of “products…once they have served their intended purposes and are no 

longer wanted by the consumer…” and that “…the term discarded materials is used to identify 

collectively those substances often referred to as industrial, municipal or post-consumer waste; 

refuse, trash, garbage and sludge…” but that “…[agricultural] wastes which are returned to the 

soil as fertilizers or soil conditioners are not considered discarded materials in the sense of this 

legislation.” House Report, No. 94-1491, Part 1, at 2, SER 25. Accordingly, “[in] determining 

whether a material is a ‘beneficial’ product or a RCRA solid waste, courts have examined 

whether…the party intended to throw the material away or put it to a beneficial use.” Oklahoma 

v. Tyson Foods, Inc., 2010 U.S. Dist. LEXIS 14941, 14943-44 (NDOK, 2010) Hence, 

agricultural waste that is re-used as fertilizer is a beneficial product, and not a RCRA solid waste. 

Because the manure whey mixture is an agricultural waste destined for re-use, and not a material 

which has been abandoned, MMF’s manure whey mixture is not a solid waste under RCRA. 

B. Riverwatcher Cannot Establish Its Open Dumping Claim Because the Manure 

Whey Mixture is an Agricultural Waste Being Re-Used as Fertilizer. 

 

The District Court correctly held that MMF’s manure whey mixture is not a solid waste 

under RCRA because it is agricultural waste, being re-used as a fertilizer. R.11; 40 C.F.R. § 
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257.1(c)(1). The material at issue is MMF’s cow manure and liquid waste combined with a local 

yogurt plant’s whey. Manure is considered agricultural waste, Southview 34 F.3d at 117. Acid 

whey is also an agricultural waste, defined as “whey obtained…from the curd formation by 

direct acidification of milk….” 21 C.F.R. § 184.1979. Moreover, introduction of whey as a soil 

conditioner has been traditionally practiced in the State of New Union since the 1940s. R.6. Of 

utmost importance, neither the manure nor whey is being discarded: the manure is not being 

abandoned but is “collected through a series of drains and pipes from the cow barn and run to an 

outdoor lagoon where it is stored….” R.5. Moreover, it is being stored “for use as fertilizer.” R.5. 

From there, the mixture is pumped into tank trailers, hauled to the fields, and spread on MMF’s 

Bermuda grass fields. R.5. Likewise, the whey has not been purchased but is being recycled from 

a nearby yogurt plant, mixed with the manure, and applied as fertilizer. R.5. Because the mixture 

is agricultural waste that is not being discarded and instead being re-used as fertilizer, it is not a 

solid waste as intended by Congress and interpreted by the Courts, and Riverwatcher’s open 

dumping claim must fail. 

VI. THIS COURT SHOULD REVERSE THE DISTRICT COURT’S RULING ON 

RIVERWATCHER’S IMMINENT AND SUBSTANTIAL DANGER CLAIM 

UNDER RCRA BECAUSE THE RUNOFF FROM MMF IS A SOLID WASTE 

CONTAMINATING FARMVILLE’S DRINKING WATER AND POSING A 

HEALTH RISK TO ITS RESIDENTS. 

 

As required by the citizen suit provision of RCRA, plaintiffs can establish that MMF is 

engaged in the “… disposal of …solid or hazardous waste which may present an imminent and 

substantial endangerment to…health.” 42 U.S.C. § 6972(a)(1)(B). “RCRA is a comprehensive 

statute that governs the treatment, storage, and disposal of solid and hazardous waste ... so as to 

minimize the present and future threat to human health and the environment.” Meghrig v. KFC 

Western, Inc., 516 U.S. 479, 483 (1996). While the manure and whey mixture as applied to the 
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fields is not a solid waste, the liquid runoff is a solid waste. It is insignificant that there may be 

more than one polluter responsible for the elevated levels of nitrates in the drinking water. 

Massachusetts v. EPA, 549 U.S. 497 (2007). And, Courts have interpreted the RCRA imminent 

and substantial endangerment provision broadly to protect its citizens by encompassing any 

potential risk to human health. Dague v. City of Burlington, 935 F.2d at 1355. Therefore, this 

Court should reverse the holding of the District Court that no imminent and substantial 

endangerment to human health exists because the runoff is a solid waste which has already been 

demonstrated to have a hazardous effect on the health of the residents of Farmville. 

To begin, the liquid runoff from MMF is a solid waste. As previously stated, the term 

“solid waste” is statutorily defined, in relevant part, as: “discarded material, including…liquid… 

resulting from agricultural operations....” 42 U.S.C. § 6903 (27). As has been interpreted by the 

courts, material has been deemed to be discarded “when the owner intends to divest himself of 

all interest in it.” A&W Smelter & Refiners, Inc. v. Clinton, 146 F.3d 1107, 1111 (9th Cir. 1998). 

Moreover, liquid that is leaking is considered “abandoned” and therefore considered to be a solid 

waste under RCRA. Zands v. Nelson, 779 F.Supp. 1254, 1261–62 (S.D.Cal. 1991) Here, MMF 

acknowledges that there is a liquid runoff from its farm into the Queechunk Canal, which flows 

into the Deep Quod River. R. 7. MMF does not, however, claim that it has made any effort to, 

nor had any interest in, containing and re-using the runoff. The runoff, therefore, is a solid waste 

because it is a “liquid…resulting from agricultural operations” which the owner has abandoned.  

Next, it is clear that MMF’s runoff contributed to the high levels of pollutants in the 

water, causing the nitrate warning. The District Court granted MMF’s motion reasoning, in part, 

that “MMF’s practices are not the ‘but-for’ cause of the nitrate advisories in Farmville.” R.11. 

However, the Supreme Court has held that, while there may be several contributors in a pollution 
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event, steps can be taken against individual contributors to reduce the contamination. 

Massachusetts v. EPA, 549 U.S. 497 ) (holding that, while motor vehicle emissions will not by 

itself reverse global warming, it by no means follows that government lacks jurisdiction to 

decide whether EPA has duty to take steps to slow or reduce it). Likewise, even if MMF is not 

the sole cause of the nitrate advisory, this Court should still take steps to curtail its offending 

practice because MMF has stipulated that its runoff contains chemical and biological wastes. 

Finally, there is an imminent and substantial endangerment caused by the runoff. The 

standard for determining an imminent and substantial endangerment under RCRA is set forth 

in section 6972(a)(1)(B), which holds owners responsible for pollution if they are discarding 

waste that  “may present an imminent and substantial endangerment to health or the 

environment.” 42 U.S.C. § 6972(a)(1)(B) (2012). In interpreting RCRA’s imminent and 

substantial endangerment provision, the Second Circuit has recognized that its use of the words 

“may present,” “imminent,” and “substantial” reflects congressional intent to give courts broad 

latitude to “eliminate any risk” of harm. Cordiano v. Metacon Gun Club, Inc., 575 F.3d 199, 210 

(2d Cir. 2009) (quoting Dague, 935 F.2d at 1355). In addition, courts have recognized that a 

harm is “imminent” if the risk of harm is present, and also that there is “imminent harm,” even if 

its impacts will not be felt until later. Meghrig v. KFC Western, Inc., 516 U.S. at 485-86. 

“Substantial” has been interpreted to mean simply that the harm is “serious” and there is 

“reasonable cause for concern.” Burlington N. & Santa Fe Ry. v. Grant, 505 F.3d 1013, 1021 

(10th Cir. 2007) (citing  Interfaith Community Organization v. Honeywell Int'l, Inc., 399 F.3d 

248, 259 (3d Cir. 2005).; Parker v. Scrap Metal Processors, Inc.,386 F.3d 993, 1015 (11th 

Cir.2004)). And, as for “endangerment”, “[c]ourts have consistently held that ‘endangerment’ 

means a threatened or potential harm and does not require proof of actual harm.’ ” Cordiano, 575 
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F.3d at 211 (quoting Dague, 935 F.2d at 1356). Thus, Courts find that there is imminent and 

substantial endangerment if there is a reasonable cause for concern that a contaminant is causing, 

or may cause at a later point in time, any harm to humans or the environment.  

Here, the District Court erred when it held that the runoff from MMF containing nitrates 

did not pose an imminent and substantial harm because, it reasoned, “it appears” that nitrates are 

not a risk to juveniles and adults, and that “households with infants” can use bottled water. 

However, in applying the Courts’ analyses and interpretation of section 6972(a)(1)(B), the runoff 

from MMF is an imminent and substantial endangerment because nitrates are known to be 

associated with serious health problems, especially to young children. U.S. v. Ritz, 2011 WL 

1743740, at *2 (S.D.Ind., 2011). Moreover, the record does not indicate, and neither MMF nor 

this Court can affirmatively guarantee, that all families are (a) receiving and understanding the 

nitrate warnings, and/or (b) in a position to purchase bottled water. Thus, this Court must find 

that there is imminent and substantial endangerment because the nitrate levels pose a reasonable 

cause for concern, or may cause at a later point in time, harm to infants. 

CONCLUSION 

 

 For the forgoing reasons this Court should reverse the Order of the District Court, grant 

Plaintiff’s motion for summary judgment seeking injunctive relief and civil penalties, and deny 

Defendant’s motion for summary judgment for common law trespass. 

Dated: December 2, 2014 

        Respectfully Submitted, 

        /s/ Team No. 43                          

        Team No. 43 

        Attorney for Plaintiff-Appellant, 

        United States of America  
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