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JURISDICTIONAL STATEMENT 

On behalf of Riverwatcher and Dean James (collectively Riverwatcher) the parties seek to appeal the 

decision and order of the District Court of the State of New Union. Personal Jurisdiction is proper 

because Plaintiff DEAN JAMES and DEEP QUOD RIVERWATCHER are citizens of The State of New 

Union. Furthermore, actions under the Clean Water Act, 33 U.S.C.A. § 1362 (West 2012) and the RCRA 

42 U.S.C. § 6977(a)(1)(A) allow for citizen suits on these federal questions.  

!
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QUESTIONS PRESENTED  

I. Are the property interests of a private riparian land owner subordinate to the public’s right to 

use a man-made canal susceptible to navigation when no investment backed expectations stand 

to be thwarted? 

II. Do the societal costs of applying the exclusionary rule to the specific circumstance of 

enforcement proceedings under the CWA outweigh the benefit of the rule as a deterrent to 

Fourth Amendment violations? 

III. Under the CWA does Moon Moo Farm qualify as a CAFO required to obtain NPDES permit 

or does the agriculture stormwater discharge exception apply?  

IV. Consistent with the RCRA, does the manure and acid whey mixture constitute a solid waste 

and present an imminent and substantial endangerment to human and environmental health when 

it is over-applied to a field so much so that it seeps into the groundwater and no longer presents 

beneficial use. 
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STATEMENT OF FACTS 

Moon Moo Farm, Inc (“Moon Moo Farm”) is located ten miles upstream from the City of 

Farmville in the State of New Union. (R. at 4, 5). Moon Moo Farm is located along a bend in the 

course of Deep Quod River. (R. at 5). The Deep Quod River runs year round and flows into the 

Mississippi River. (R. at 5). The Mississippi River is a navigable interstate body of water, which 

has long been used for commercial navigation. (R. at 5). Residents of Farmville use the Deep 

Quod River as a source of drinking water. (R. at 5). In the 1940s, the prior owner of Moon Moo 

Farm excavated a bypass canal in the river to lessen the flooding at the bend. (R. at 5). This 

bypass is now known as the Queechunk Canal. (R. at 5). The Queechunk Canal is fifty yards 

wide and three to four feet deep. (R. at 5). Most of the flow of the Deep Quod River is redirected 

to the canal, and canoes and small boats pass through the canal. (R. at 5). Moon Moo Farm owns 

the land on both sides of the Queechunk Canal. (R. at 5). The Queechunk Canal is commonly 

used as a shortcut up and down the river despite Moon Moo’s “No Trespassing” signs. (R. at 5).   

Chokos Greek Yogurt opened its processing plant in Farmville in 2009. (R. at 5). 

Subsequently, in 2010 Moon Moo Farm drastically increased their milking herd when Chokos 

Greek Yogurt increased its demand for milk. (R. at 5). Moon Moo Farm’s herd increased from 

170 cows to 350 cows. (R. at 5). Moon Moo Farm’s cows are not pastured, and they keep their 

cows in a barn. (R. at 4). Moon Moo uses a series of drains and pipes to collect manure and 

liquid waste from their large milking herd. (R. at 4). The drains and pipes run from the cow barn 

to a lagoon where the manure and liquid waste is stored for fertilizer. (R. at 4-5). Since 2012, 

Moon Moo has freely accepted acid whey produced by the Chokos plant, and they add this acid 

to the manure lagoons. (R. at 5). Occasionally Moon Moo pumps the contents of the lagoon into 

tank trailers. (R. at 5). Then, a tractor hauls the manure filled trailers across the 150 acres of land. 
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(R. at 5). Moon Moo Farm sprays the mixture over the 150 acres of Bermuda grass, which is 

then harvested and dried each summer as silage. (R. at 5).  

 Moon Moo is incorporated and has its principal place of business in Farmville. (R. at 4). 

The State of New Union regulates Moon Moo Farm within its authority under the Clean Water 

Act (“CWA”) as a “no discharge” animal feeding operation. (R. at 5). This classification under 

the CWA means that Moon Moo Farm does not normally have a direct discharge from its 

manure facilities into the waters of the State “in conditions up to and including the 25-year storm 

event.” (R. 5). As a no-discharge operation, Moon Moo Farm must submit a Nutrient 

Management Plan (NMP) to the Farmville Regional Office of the State of New Union 

Department of Agriculture (DOA). (R. at 5). Moon Moo Farm’s NMP includes the planned 

seasonal manure application rates in combination with a calculation of expected uptake of 

nutrients by the crops grown on the fields where the manure is spread. (R. at 5). The DOA may 

review the NMP, and has the authority to reject an insufficient NMP. (R. at 5). The New Union 

DOA does not typically review the NMPs, and there is no provision for public comment on the 

NMPs for no-discharge animal feeding operations. (R. at 5). The State of New Union has the 

authority to issue CWA discharge permits. (R. at 5). Moon Moo Farm does not currently hold a 

discharge permit pursuant to the National Pollutant Discharge Elimination System (NPDES) 

administrated under the CWA § 402. (R. at 5-6).  

The Deep Quod Riverwatcher is a nonprofit organization incorporated in the State of 

New Union. (R. at 6). The Deep Quod Riverwatcher received complaints that the river “smelled 

of manure and was an unusually turbid brown color” during the late winter and early spring of 

2013. (R. at 6). Amid April 11 and April 12, 2013, Farmville received two inches of rain. (R. at 

6). Although this was a significant amount of rain, it was “one far short of the 25 year storm,” 
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which is defined as “5 inches of rainfall in one 24 hour period. (R. at 6). On April 12, 2013, 

Dean James, the Deep Quod Riverwatcher, made an “investigatory patrol” of the river. (R. at 6). 

James went out in a small metal outboard craft know as a “jon boat,” and passed through the 

commonly used shortcut of the Queechunk Canal. (R. at 5, 6). Despite the “No Trespassing” 

signs, he proceeded up the canal through Moon Moo Farms property. (R. at 6). As he passed 

through the canal, he noticed Moon Moo Farms manure spreading process. (R. at 6). James 

photographed the manure spreading process and the brown water flowing from the fields through 

a drainage ditch and into the canal. (R. at 6). James took water samples from the ditch where the 

brown water entered the canal. (R. at 6). A water testing laboratory tested the samples, and the 

results revealed “highly elevated levels of nitrates and fecal coliforms.” (R. at 6).  

In combination with the complaints, Farmville Water Authority issued a nitrate advisory 

for the drinking water. (R. at 6). The advisory warned customers that the water supply contained 

high levels of nitrates in the Deep Quod River, which made the water unsafe for infants to drink. 

(R. at 6). Residents were told to give infants less than two years old bottled water, but the water 

did not pose a health risk to adults. (R. at 6). Advisories have been required in Farmville in the 

past as well. (R. at 7). The Deep Quod watershed is “heavily farmed,” and advisories were also 

issued in 2002, 2006, 2007, 2009, and 2010. (R. at 7).   

Moon Moo Farm asserts that at all times they applied manure to their fields at “rates 

consistent with the NMP filed with the Farmville Field Office.” (R. at 6). Dr. Ella Mae, an 

agronomist, submitted an affidavit on behalf of Plaintiff Riverwatcher. (R. at 6). Dr. Mae opined 

“it is her opinion that the lower pH (increased acidity) of the liquid manure resulting from adding 

acid whey from the Chokos plant lowered the pH of the soil.” (R at 6). Dr Mae concluded with a 

pH of 6.1 the mixture is classified as a “weak acid.” (R. at 6). Due to the acidity of the manure 
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mixture the Bermuda grass was not able to take up the nutrients from the manure. (R. at 6). The 

nutrients were then released into the Deep Quod River by “leaching into groundwater and 

through runoff during rain events.” (R. at 6). Moon Moo Farm’s expert agronomist Dr. Emmet 

Green submitted an affidavit that “did not dispute that the acid whey reduced soil pH and 

reduced nitrogen uptake by the Bermuda Grass.” (R. at 6). However, Dr. Green disagrees with 

Dr. Mae that the “land application of manure during a rain event is a very poor management 

practice and will nearly always result in excess runoff of nutrients from fields.” (R. at 6). Dr. 

Green opined that the land application of whey “as a soil conditioner was a longstanding practice 

that has been traditional in New Union since the 1940s and that the Bermuda grass was a crop 

that tolerates a wide range of soil pH conditions.” (R. at 6). Dr. Green also noted that “nothing in 

the Farm’s NMP prevents it form land applying manure during a rain event.” (R. at 7). Although 

Riverwatcher’s environmental health expert Dr. Susan Generis could not determine the “but for” 

cause of the high levels of nitrates in the ground water, she determined that Moon Moo Farm’s 

discharges contributed to the April 2013 nitrate advisory. (R. at 7).   

SUMMARY OF ARGUMENT 
 

The Supreme Court maintains a rich history of broadly construing Congressional ability to 

regulate channels of commerce, including waterways. In light of the national interest in free use 

of navigable waterways, private owners of riparian lands have been subjected to a wide range of 

federal authority over their ability to regulate negotiable bodies of water. Private title to 

publically navigable waterways is bare and technical. It consistently has been forced to yield to 

the demand of public convenience. !

Free access to the Queechunk Canal, as displayed by its open and long-time use as a shortcut, 

warrants federal protection as a navigable waterway in the form of a navigational servitude. 



6 

Although Moon Moo Farm owns the land on both sides of the Canal, its title to its riparian 

property is neither all-encompassing nor absolute. Moon Moo Farm does not stand to have any 

investment back expectations thwarted. It has not objected to the open and continuous use of the 

Canal until it was faced with a lawsuit and it was advantageous to do so. Because the Canal is 

still susceptible and actively used in public navigation, the historically protected right of the 

public to access navigable waterways must prevail in the form of a navigational servitude. 

Private regulation is subordinate to federal protection of a historic public right.  

Although non-traditional application of the exclusionary rule beyond the criminal proceeding 

is an unclear area of the law, the rule has only been extended in circumstances where its purpose 

as a deterrent to Fourth Amendment violations is well-served. It is a carefully conducted judicial 

remedy that is not often applied unless the societal benefits of excluding wrongfully seized 

evidence outweigh the costs of allowing introduction.  

The societal costs of extending the exclusionary rule to enforcement actions under the CWA 

are potentially immense. Violations like those committed by Moon Moo Farm place the health of 

entire communities at risk. The individuals in the best position to detect and gather probative 

evidence of environmental pollution are local non-profit organizations like Deep Quod 

Riverwatcher and average citizens like Dean James whose children’s health is jeopardized by 

manure tainted water. The extension of the exclusionary rule would have a significant societal 

cost by crippling the ability to ensure that communities like Farmville have the benefit of clean 

drinking water.  

While the societal costs of the exclusionary rule in the context of CWA actions are high, the 

benefit of the rule as a traditional deterrent to Fourth Amendment violations is low. The present 

suit does not seek to incarcerate Moon Moo Farm or its directors, a traditional exclusionary rule 
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circumstance. Riverwatcher seeks corrective action against an environmentally indifferent 

corporation who has committed serious abuse. In light of the societal harms at stake and the 

narrow context of enforcement actions under the CWA, extension of the exclusionary rule will 

not significantly deter future Fourth Amendment violations. The Court should not limit its ability 

to prevent Moon Moo Farm from engaging in dangerous environmental practices that place the 

entire community of Farmville at risk.  

    Extension of the exclusionary rule should not be quickly adopted by relying on another court’s 

reasoning in addressing a separate circumstance. It is a carefully conducted judicial remedy made 

on a case-by-case basis to ensure that unique societal interests are taken into account. In light of 

the societal implications involved, the Court should feel comfortable awarding Riverwatcher 

both injunctive relief and civil damages. It will take more than a slap on the wrist to ensure that 

the children of Farmville can be comfortable to drink tap water, a right that is not a luxury but a 

necessity of developed society. 

Under the CWA prohibits discharge of pollutants into the waters of the United States 

unless authorized by the NPDES permitting system. The NPDES system requires that point 

sources of pollution obtain permits that place limits on the amount and type of discharge. 

Typically, CAFOs are considered point source pollutants and are required to obtain NPDES 

discharge permits. However, agriculture runoff is an exemption under the NPDES point source 

definition. Here, Moon Moo Farm’s qualifies as CAFO under the CWA and therefore must 

obtain a NPDES permit. Furthermore, even if Moon Moo Farm is not considered a CAFO they 

are not exempt under the agriculture stormwater discharge exception.  

Under the RCRA, citizen suits are permissible in order to combat against improper 

disposal of certain waste that causes harm to human and environmental health.  To be successful 
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under an RCRA claim, the party seeking relief must show that the alleged endangerment stems 

from the handling, storage, treatment, transportation, or disposal of a solid or hazardous waste as 

defined by RCRA, that there are conditions which may present an imminent and substantial 

endangerment, and the defendant contributed to or is contributing to such handling, storage, 

treatment, transportation, or disposal.   

Here, Moon Moo Farm’s application of manure and acid whey product leaked into the 

groundwater.  Once the product leaked into the groundwater, it ceased to retain its beneficial use 

as fertilizer.  Thus, the product was discarded material and must be considered solid waste.  The 

solid waste constituted an imminent and substantial endangerment to human and environmental 

health because the nitrate levels present in the Deep Quod River pose a present and future threat 

of harm.  It was determined by experts that Moon Moo Farm’s practices contributed to the 

elevated nitrate levels in the river.   

For the above reasons, this Court should hold that the manure and acid whey mixture 

constitutes solid waste and that it presents and imminent and substantial endangerment to human 

and environmental health.  Accordingly, the lower court’s judgment should be reversed. 

 
ARGUMENT 

 
I. The public’s interest in the free use of navigable waterways and a lack of 

investment backed expectations makes Moon Moo Farm’s ownership of the 
Queechunk Canal subject to a navigational servitude. 
 

The Public Trust Doctrine is a long adhered to legal standard with roots in English common 

law.1 Under the Public Trust Doctrine, the use of navigable waterways in the United States may 

be freely “exercised for the public advantage and convenience”2 absent specific prohibition 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 See Arnold v. Mundy, 6 N.J.L. 1, 12 (1821). 
2 Barney v. Keokuk, 94 U.S. 324, 338 (1877);  
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under state law. 3 In determining “navigability”, the Supreme Court has considered whether 

waterways are “navigable in fact when used, or susceptible of being used, in their ordinary 

condition, as highways for commerce, over which trade and travel are or may be conducted in 

the customary modes of trade and travel on water.”4 The Court has held that “navigable waters of 

the United States… are the public property of the nation, and subject to all the requisite 

legislation by Congress.” 5 While the limits of the Public Trust doctrine remain a matter of state 

law, state and private ownership of navigable waterways is subordinate to federal regulation 

under the commerce clause and admiralty power.6  

Essential to the understanding and application of the Public Trust Doctrine is the Equal-

Footing Doctrine.7 Under the Equal-Footing Doctrine, sole title to the beds of navigable 

waterways belongs to the State.8 In order to determine navigability under the Equal-Footing 

Doctrine, the Supreme Court has considered whether the waterway is navigable in fact in trade or 

travel at the time of statehood.9 Although use of the waterway at the time of statehood is the 

more critical inquiry, “[e]vidence of present-day use may be considered to the extent it informs 

the historical determination…” 10 A party seeking to use evidence of present-day use to 

determine title under the Equal-Footing Doctrine must show that “ (1) the watercraft are 

meaningfully similar to those in customary use at the time of statehood and (2) the river's 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
3 See Oregon ex rel. State Land Board v. Corvallis Sand & Gravel Co., 429 U.S. 363, 374 
(1977); PPL Montana LLC v. Montana 132 S.Ct. 1215, 1235 (2012). 
4 The Daniel Ball, 10 Wall. 557, 563 (1871). 
5 United States v. Rands, 389 U.S. 121, 123 (1967). 
6 PPL Montana, 132 S.Ct. at 1234.  
7 See Pollard’s Lessee v. Hagan, 44 U.S. 212, 224 (1845).  
8 See Martin v. Waddell’s Lessee 41 U.S. 367, 411-13 (1842); Shively v. Bowlby, 152 U.S. 1, 14-
15 (1894).     
9 See PPL Montana, 132 S.Ct.  at 1227; United States. v. Utah, 283 U.S. 64, 75-76 (1931).  
10 Id. at 1233.  
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poststatehood condition is not materially different from its condition at statehood.” 11 Through its 

title under the Equal-Footing Doctrine, the State “may allocate and govern those lands…subject 

only to ‘the paramount power of the United States to control such waters for purposes of 

navigation in interstate and foreign commerce.’” 12 Unlike the Public Trust Doctrine, the Equal-

Footing Doctrine is not a matter of state law, but “is conferred… by the Constitution itself.”13 !

      The Supreme Court has consistently construed Congressional ability to regulate channels of 

commerce, including waterways, broadly.14 The Court has protected the national interest in free 

use of waterways by permitting federally imposed “navigational servitudes” and refusing private 

owners of riparian lands extensive regulatory authority over navigable bodies of water. 15 Federal 

admiralty power extends beyond merely navigation and encompasses waters that only recently 

have become navigable.16 The private riparian owner maintains “a bare technical title, not at his 

absolute disposal, as is his upland, but to be held at all times subordinate to such use of the 

submerged lands and of the waters flowing over them as may be consistent with or demanded by 

the public right of navigation.” 17 In Oregon ex rel. State Land Board v. Corvallis Sand & Gravel 

Co.,18 the Supreme Court reaffirmed this age old principle:  

“All navigable waters are under the control of the United States for the 
purpose of regulating and improving navigation, and although the title to 
the shore and submerged soil is in the various states and individual owners 
under them, it is always subject to the servitude in respect of navigation 
created in favor of the federal government by the Constitution.” 19!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
11 See Id. 
12 PPL Montana, 132 S.Ct. at 1228 (quoting United States. v. Oregon 295 U.S 1, 14 (1935)). 
13 Corvallis, 429 U.S. at 374.  
14 See United States v. Darby, 312 U.S. 100 (1941); Wickard v. Filburn, 317 U.S. 111 (1942).  
15 See United States v. Chandler-Dunbar Water Power Co., 299 U.S. 53, 70 (1913); United 
States v. Cress, 243 U.S. 316, 320 (1917).  
16 PPL Montana, at 1228. 
17 Scranton v. Wheeler, 179 U.S. 141, 163 (1900). 
18 429 U.S. 363 (1977). 
19 Id. at 375-76 (quoting Gibson v. United States, 166 U.S. 269, 271-72 (1897)).  
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!
      Access to the Queechunk Canal should be permissible as a navigational servitude in 

furtherance of the public’s right to the free use of navigable bodies of water. Although New 

Union has never addressed the scope of the Public Trust Doctrine, regulation of navigational 

rights by the state or individual are subordinate to federal admiralty powers.20 (R. at 9). The 

public interest in free access to the Canal, as displayed by its open and long-time use as a 

shortcut, warrants federal protection as a navigable waterway. (R. at 5).  While Moo-Moo Farm 

owns the land on both sides of the Canal, its title to its riparian property is neither all-

encompassing nor absolute.21 (R. at 5).  Moo-Moo Farm’s unqualified ownership of the 

Queechunk Canal yields to the demand of “public advantage and convenience”22 Although the 

Queechunk Canal is shallow and narrow, it is still susceptible to and used for public navigation. 

(R. at 5). !

     Moon Moo Farm is distinguishable from the company at issue in Kaiser Aetna v. United 

States.23 In predominantly a Fifth Amendment just compensation issue, the company in Kaiser 

Aetna spent a substantial amount of money to improve a marina with the reasonable expectation 

that the waterway was and would remain private property.24 The Kaiser Aetna Court refused to 

permit a navigational servitude due to the drastic thwarting of investment backed expectations.25 

Substantial investments to create the Queechunk Canal were made by a previous owner, not by 

Moon Moo Farm. (R. at 5). Furthermore, the Canal has been openly used as a shortcut since the 

1940s. (R. at 5). Moon Moo Farm has not objected to any alleged “trespass” until a lawsuit made 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
20 Id. 
21 Scranton, 179 U.S. at 163. 
22 Barney, 94 U.S. at 338. 
23 444 U.S. 164 (1979).  
24 Kaiser Aetna 444 U.S. at 162; Id. at 176.  
25 Id. at 180.  
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it beneficial to do so. (R. at 5). Lack of any protest whatsoever for such an extended period of 

time suggests that expectations of private property would be impossible to maintain.   !

Because private regulation is subordinate to federal protection of the public’s right to 

navigation and no investment backed expectations serve to be thwarted, the Queechunk Canal is 

subject to a navigational servitude ensuring its free use as a navigable waterway.  !

II. Evidence obtained through trespass and without a warrant is admissible against 
Moon Moo Farm because the societal costs of applying the exclusionary rule to 
enforcement proceedings under CWA outweigh the rule’s benefit as a deterrent 
to Fourth Amendment violations.  

Under the traditional application of the exclusionary rule, evidence obtained in violation of 

the Fourth Amendment cannot be used in a criminal proceeding against the victim of an illegal 

search and seizure.26 The rule is a judicially created remedy designed to safe guard the Fourth 

Amendment rights of an alleged criminal through a deterrent effect.27 Its primary purpose, if not 

its sole purpose, is to deter unlawful police conduct by removing the incentive to violate 

Constitutional protections against unreasonable search and seizures.28 The exclusionary rule has 

never been interpreted to apply to illegally seized evidence against all persons and in all 

proceedings.29 Standing to invoke the rule is largely limited to situations where the government 

seeks to use incriminating evidence so that the victim of an unlawful search may be 

incarcerated.30 

The application of the exclusionary rule beyond the criminal proceeding is unclear.31 As with 

many judicially created devices, the extension of the rule has been “restricted to those areas 
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26 See Mapp v. Ohio, 367 U.S. 643, 649 (1961). 
27 United States v. Calandra, 414 U.S. 338, 348 (1974). 
28 United States v. Janis, 428 U.S. 433, 446; See also, Calandra, 414 U.S. at 347. 
29 Calandra, 414 U.S. at 348. 
30 See Brown v. United States, 411 U.S. 223 (1973); Alderman v. United States, 294 U.S. 165, 
176 (1969). 
31 See I.N.S. v. Lopez-Mendoza, 468 U.S. 1032, 1041 (1984). 
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where its remedial objectives are thought most efficaciously served.”32 In a “complex and 

turbulent” area of the law,33 the Supreme Court has applied the Janis balancing test in order to 

determine the reach of the exclusionary rule in a civil proceeding.34 Under the Janis test, the 

Court weighs the societal benefits of excluding unlawfully seized evidence against the costs of 

permitting the evidence in the given proceeding.35 In what has been described as “an imprecise 

exercise,”36 courts have applied the Janis test on a case-by-case basis to determine whether the 

societal benefit of excluding evidence outweighs the detriment of its introduction.  

In I.N.S. v. Lopez-Mendoza,37 the Supreme Court implemented the Janis test to determine 

that the costs of applying the exclusionary rule to civil deportation hearings outweighed the 

rule’s value as a deterrent to Fourth Amendment violations.38 In Lopez-Mendoza, two Mexican 

citizens contended that evidence offered in their deportation hearings should be suppressed as the 

“fruits of an unlawful arrest.”39 The Court first considered the potential benefit of applying the 

exclusionary rule to the proceeding.40 The Court keyed on the fact that the INS maintained a 

comprehensive scheme for deterring Fourth Amendment violations by their officers.41 Because 

application of the rule was not “likely to add significant protection to Fourth Amendment rights,” 

the Court found the benefit of the exclusionary rule as a deterrence was relatively low.42 In 

applying the second part of the Janis test, the Court found that application of the exclusionary 
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32 Calandra, 414 U.S. at 348. 
33 Janis, 428 U.S. at 447. 
34 See Lopez-Mendoza, 468 U.S. at 1041-49. 
35 Id. at 1041. 
36 Id. 
37 468 U.S. 1032 (1984). 
38 Id. at 1050. 
39 Lopez-Mendoza, 468 U.S. at 1037. 
40 Lopez-Mendoza, 468 U.S. at 1046. 
41 Id. at 1044. 
42 Id. 
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rule would encourage illegal presence in the United States and burden the INS’ ability to 

administer the law.43 The societal costs of applying the exclusionary rule outweighed the benefit 

of the rule as a deterrent to Fourth Amendment violations, and the Court refused to extend it to 

civil deportation hearings.44 The Court stated that “[p]resumably no one would argue that the 

exclusionary rule should be invoked to prevent an agency from ordering corrective action at a 

leaking hazardous waste dump if the evidence underlying the order had been improperly 

obtained…”45  

Smith Steel Casting Co. v. Brock46 provides an example of the exclusionary rule extended to 

a civil proceeding because its benefit as a deterrent on Fourth Amendment violations outweighed 

the costs of allowing illegally obtained evidence to be introduced. In Brock, a foundry contended 

that evidence of safety violations obtained through an unlawful search-warrant should be 

suppressed in an Occupational Safety and Health Review Commission hearing.47 The Brock 

Court did not explicitly apply the cost-benefit analysis characteristic of the Janis test, but 

adopted the reasoning in Lopez-Mendoza to reach a mixed conclusion.48 The Court held that the 

exclusionary rule should not be invoked to prevent an administrative agency from introducing 

illegally obtained evidence in order to correct health and safety violations.49 However, the 

exclusionary rule was permitted for the purpose of assessing civil penalties against the employer 

for violations after the fact.50 While the exclusionary rule section of the Brock opinion was 

general, civil damages were equated to “punishing the crime” in furtherance of the deterrent 
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43 Id. at 1046-49.   
44 Id. at 1050. 
45 Id. at 1046. 
46 800 F.2d 1329 (5th Cir. 1986). 
47 Brock, 800 F.2d. at 1331. 
48 Brock, 800 F.2d at 1334. 
49 Id. 
50 Id. 



15 

effect of the rule on an agency’s use of illegally obtained evidence for exacting monetary 

damages.51 The 5th Circuit kept their holding narrow, applying the extension of the exclusionary 

rule in the specific context of “where the object is to assess penalties against the employer for 

past violations of OSHA regulations…”52  

The societal costs of extending the exclusionary rule to enforcement actions under the CWA 

are potentially great. CWA violations, like those committed by Moon Moo Farm, place the 

health of entire communities at risk. The risk becomes more severe for communities like 

Farmville, who rely on maintaining the Deep Quod River as a clean source for local drinking 

water. (R. at 5). Allowing civil challenges to fail under the exclusionary rule in CWA 

proceedings would encourage large scale farming operations to take their duty to maintain safe 

environmental practices less seriously. Moon Moo Farm will serve as an example to other large 

farming corporations that liability for environmental pollution can be reduced through the simple 

imposition of a “No Trespassing” sign. (R. at 5). Furthermore, extension of the exclusionary rule 

would cripple the ability to produce vital evidence of CWA violations, making EPA enforcement 

more difficult. In the context of environmental pollution, the individuals in the best position to 

detect and gather probative evidence are not investigative inspectors or even members of the 

EPA themselves. They are local non-profit organizations like Deep Quod Riverwatcher and 

average citizens like Dean James. Individuals whose children’s health is jeopardized by manure 

tainted water that is unfit to drink due to high nitrate levels. (R. at 6). Whether or not Moon Moo 

Farm was the “but-for” cause of Farmville’s water problems is irrelevant to the societal costs at 

stake. (R. at 7). In light of the unique nature of evidence required to prove CWA violations, the 
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51 Brock, 800 F.2d at 1334. 
52 Id.  
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extension of the exclusionary rule would present a significant burden on the EPA’s ability to 

ensure that communities like Farmville have the benefit clean drinking water.  

     While the societal costs of the exclusionary rule in CWA actions are high, the benefit of the 

rule as a deterrent to Fourth Amendment violations is low. Although the exclusionary rule has 

been extended to civil proceedings on a limited basis, it only applies where “its remedial 

objectives are thought most efficaciously served.”53 The present suit does not seek to incarcerate 

Moon Moo Farm or its directors, the traditional circumstance where the rule applies. (R. at 7). 

Similarly to what the Court alluded to in Lopez-Mendoza, Riverwatcher seeks an order for 

corrective action against a hazardous waste dump.54 Extension of the exclusionary rule to the 

civil context is a narrowly permitted exception, considering the rule’s primary purpose of 

deterring police misconduct and preventing illegally obtained evidence from leading to 

incarceration. Upholding the Fourth Amendment is admittedly an important goal. However, in 

the narrow context of civil enforcement actions under the CWA, extension of the exclusionary 

rule is not “likely to add significant protection to Fourth Amendment rights.”55 The rule should 

not be applied, particularly in light of the societal harms that are at stake. 

    The lower court’s reliance on Trinity Indus, Inc., v. OSHRC56 and Brock as analogous 

situations was incorrect. (R. at 9). The extension of the exclusionary rule is a “complex and 

turbulent” determination that must be applied on a case-by-case basis and tailored to the specific 

circumstances57 These opinions should not limit the Court’s ability to prevent Moon Moo Farm 

from engaging in dangerous environmental practices that place the entire community of 
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53 Calandra, 414 U.S. at 348. 
54 Lopez-Mendoza, 468 U.S. at 1046. 
55 Lopez-Mendoza, 468 U.S. at 1044. 
56 16 F.3d 1455 (6th Cir. 1994). 
57 See Janis, 428 U.S. at 447. 
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Farmville at risk. (R. at 6). Supreme Court jurisprudence suggests that the Janis test should be 

carefully conducted on an individual basis, rather than hastily adopted because situations appear 

analogous on their face. 

     Brock and Trinity Indus were explicitly narrowed to address only OSHRC proceedings.58  Use 

of the exclusionary rule in EPA proceedings under the CWA remains an issue of first impression. 

It is another unique circumstance where distinctive issues apply and different societal interests 

are at stake. Finally, the 6th Circuit held that the rule was inappropriate as a means to prevent 

correction of health and safety violations, even if evidence was illegally obtained.59 (emphasis 

added.) In light of the mixed nature of the Brock holding and the even greater societal 

implications involved, the Court should feel comfortable awarding Riverwatcher not only 

injunctive relief but civil damages. It will take more than a slap on the wrist to ensure that the 

children of Farmville can be comfortable to drink tap water, a right that is not a luxury but a 

necessity of developed society.  

III. Moon Moo Farm is a Concentrated Animal Feeding Operation Subject to 
NPDES permitting and the pollutant discharge from their farm is not 
agriculture stormwater discharge. 

 
Moon Moo Farm is a Medium Concentrated Animal Feeding Operation subject to 

NPDES permitting under the Clean Water Act (“CWA”). The CWA “prohibits the discharge of 

any pollutant to waters of the United States, except as authorized by a permit issued under the 

National Pollutant Discharge Elimination System (“NPDES”).”60 The NPDES permitting system 

“requires dischargers to obtain permits that place limits on the type and quantity of pollutants” 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
58 Brock, 800 F.2d at 1334; Trinity Indus, 16 F.3d at 1462.   
59 Brock, 800 F.2d at 1334.  
60 Assateague Coastkeeper v. Maryland Dep't of Env't, 28 A.3d 178, 182 (2011) (citations 
omitted); See also 33 U.S.C.A. § 1342(a) (West 2014).  
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discharged into the Nation’s waters.61 Generally, any “individual point-source discharger must 

obtain and adhere” to NPDES permits “issued by the EPA or an EPA-authorized state agency.”62 

Concentrated animal feeding operation (“CAFO”) discharge is “subject to NPDES requirements” 

because CAFOs are classified point sources under the CWA.63 However, “agricultural 

stormwater” is not considered a point source and requires no NPDES discharge permit.64 Moon 

Moo Farm is a Medium CAFO and must obtain an NPDES discharge permit. Additionally, 

Moon Moo Farm’s nitrate polluted discharge does not fit within the agriculture storm water 

runoff exception. The Twelfth Circuit should review the “district court's grant of summary 

judgment” on the “CWA claims de novo, construing the evidence in the light most favorable to 

the nonmoving party.”65   

  
A. Moon Moo Farm is point source because it is a CAFO and therefore Moon Moo Farm is 

required to obtain a NPDES discharge permit under CWA. 
 

Moon Moo Farm is a CAFO and must obtain a NPDES discharge permit. First, Moon 

Moo Farm is an Animal Feeding Operation. Animal Feeding Operations (“AFOs”) are 

“industrial farms that congregate animals, feed, manure and urine, dead animals, and production 

operations into a small area of land.”66 The statute provides that AFOs are “a lot or facility” 
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61 Chesapeake Bay Found., Inc. v. Severstal Sparrows Point, LLC, 794 F. Supp. 2d 602, 608 (D. 
Md. 2011) (quoting S. Florida Water Mgmt. Dist. v. Miccosukee Tribe of Indians, 541 U.S. 95, 
102 (2004)).  
62 Kentucky Waterways Alliance v. Johnson, 540 F.3d 466, 470 (6th Cir. 2008). 
63 Waterkeeper Alliance, Inc. v. U.S. E.P.A., 399 F.3d 486, 507 (2d Cir. 2005); See 40 C.F.R. § 
122.23(e) (2012). 
64 Concerned Area Residents for Env't v. Southview Farm, 34 F.3d 114, 117 (2d Cir. 1994); See 
33 U.S.C.A § 1362(14) (West 2014). 
65 Cordiano v. Metacon Gun Club, Inc., 575 F.3d 199, 204 (2d Cir. 2009)(citations omitted); See 
also Fishermen Against Destruction of Env't, Inc. v. Closter Farms, Inc., 300 F.3d 1294, 1296 
(11th Cir. 2002)(stating “the district court's interpretation of the Clean Water Act is an issue of 
law that this court reviews de novo.”).  
66 Save The Valley, Inc. v. U.S. E.P.A., 223 F. Supp. 2d 997, 1003 (S.D. Ind. 2002). 
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where animals are “or will be stabled or confined and fed or maintained for a total of 45 days or 

more in any 12–month period.”67 Furthermore, an AFO does not have “crops, vegetation, forage 

growth, or post-harvest residues” that are “sustained in the normal growing season over any 

portion of the lot or facility.”68 The AFO vegetation requirement “applies to the lot or facility in 

which the animals are confined.”69 Moon Moo Farm is an AFO because they stable cows for 

more than 45 days in a 12-month period on their farm. (R. at 5). Moon Moo Farm’s cows are not 

pastured and the 350 cows are housed in a barn on their property. (R. at 4). Furthermore, Moon 

Moo Farm is classified as an AFO because neither crops nor vegetation are sustained on the land 

during the normal growing season. The vegetation requirement of the regulation applies to the 

area where the animals are confined. The Bermuda grass grows on the 150 acres of farm but not 

where the cows are housed. (R. at 5). The purpose of the Bermuda grass is primarily for silage. 

(R. at 5). The State of New Union also currently classifies Moon Moo Farm as a “no-discharge” 

AFO within its authority under the CWA. (R. at 5). Moon Moo Farm is a clearly established 

AFO. 

Moon Moo Farm is classified as a CAFO and must obtain a NPDES permit. Generally, 

any “individual point-source discharger must obtain and adhere” to NPDES permits “issued by 

the EPA or an EPA-authorized state agency.”70 An AFO alone is not considered a point source 

under the CWA, however CAFOs are point sources “subject to NPDES permitting 

requirements.”71 A “point source of pollution is one which enters navigable waters from a 
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67 40 C.F.R. §§ 122.23(b)(1)(i), (ii) (2012).  
68 40 C.F.R. §§ 122.23(b)(1)(i), (ii) (2012). 
69 Southview Farm, 34 F.3d at 123. 
70 Kentucky Waterways Alliance, 540 F.3d at 470. 
71 40 C.F.R. § 122.23(a) (2012); See Fishermen Against Destruction of Env't, Inc, 300 F.3d at 
1296. 
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discrete, defined source.”72 The NPDES requirements for CAFOs apply with respect to “all 

manure, litter, and process wastewater generated by those animals or the production of those 

animals.”73A CAFO is an AFO that is classified “as a Large CAFO or as a Medium CAFO.”74 A 

Medium CAFO “stables or confines” animals that fall within the list of ranges provided by the 

regulation.75 An AFO that stables or confines “200 to 699 mature dairy cows, whether milked or 

dry,” is classified as a Medium CAFO.76 Furthermore, an AFO is classified as a Medium CAFO 

if it discharges pollutants “into waters of the United States through a man-made ditch, flushing 

system, or other similar man-made device.”77    

Moon Moo Farm must be classified as a CAFO under the CWA, and therefore they are 

required to obtain a NPDES discharge permit. Under 40 C.F.R. § 122.23(b)(6), a Medium CAFO 

stables between 200 and 699 dairy cows. Moon Moo Farm clearly falls within the Medium 

CAFO range of cows because it operates as dairy farm with 350 head of milking cows. (R. at 4). 

Furthermore, Moon Moo Farm’s manure mixture drains into waters of the United States through 

a man made ditch and flushing system. First, it is undisputed that the Deep Quod River is a water 

of the United States subject to CWA permitting. (R. at 7). It is also undisputed that the brown 

water discharged into the Deep Quod River is a pollutant in the form of nitrates, chemical waste, 

and fecal coliforms. (R. at 7). In addition, there is clear evidence that Moon Moo Farm 

discharges nitrates into the Deep Quod River through a man made ditch. In Southview Farm the 
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72 Fisherman Against Destruction of the Env’t Inc., 300 F.3d at 1296; See also, 33 U.S.C.A. § 
1362(14) (West 2014)(defining point source pollutant as “including but not limited to any pipe, 
ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated 
animal feeding operation, or vessel or other floating craft, from which pollutants are or may be 
discharged.”). 
73 40 C.F.R. §122.23(a) (2012). 
74 40 C.F.R. §122.23(b)(2) (2012). 
75 40 C.F.R. §122.23(b)(6) (2012). 
76 40 C.F.R. §122.23(b)(6)(i)(A) (2012).  
77 40 C.F.R. §122.23(b)(6)(ii) (2012). 
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Second Circuit held that manure spreading vehicles alone are point sources.78 In Southview 

Farm, the farm operations did not involve “pasturing cows” but rather the farm kept the cows in 

their barns.79 The manure from the barn ran “by gravity through a pipe” to a manure storage 

lagoon.80 Subsequently, the farm “transported liquid manure from the storage lagoon to various 

locations” and spread the liquid manure over the fields.81 The Court reasoned that the manure 

spreading vehicles were point sources because the “collection of liquid manure into tankers” and 

the discharge onto the fields “directly” flowed into navigable waters. 82  

Moon Moo Farm’s manure spreading techniques discharge manure directly into the water 

via a man made drainage system. Moon Moo Farm, like Southview Farm, collects liquid manure 

in pipes and drains that run the manure from the barn to a storage lagoon. (R. 4-5). Furthermore, 

Moon Moo Farm periodically collects the manure in trailers and sprays the liquid manure over 

their 150 acres. (R. at 5). Like Southview Farm, Moon Moo Farm’s manure mixture runs directly 

into the water via the application process. Dr. Mae stated that the nitrates from the cow manure 

“were released to the environment” and into the Deep Quod River by “leaching into the ground 

water.” (R. at 6). Dean James collected the test samples from brown water oozing out of a 

drainage ditch into the Queechunk Canal. (R. at 6). The water entered the Queechunk Canal from 

the drainage ditch and subsequently spread into the waters of the Deep Quod River. (R. at 5, 6).  

The EPA enacted the CWA “to restore and maintain the chemical, physical, and biological 

integrity of the Nation's waters.”83 If the Court does not classify Moon Moo Farm as a CAFO it 

would undermine the integrity of the CWA. The Deep Quod River is a heavily farmed 
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79 Id. at 116. 
80 Id. 
81 Id. 
82 Id. at 119.   
83 Save The Valley, Inc., 223 F. Supp. 2d at 1005. 
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watershed, and Farmville has experienced more frequent nitrate advisories in the last few years. 

(R. at 7). The health of the people and the environment of Farmville will continue to degrade 

unless Moon Moo Farm is subject to NPDES discharge permits. Moon Moo Farm is a CAFO 

and therefore must obtain a NPDES discharge permit.     

B. Moon Moo Farm’s discharge is a point source because it does not qualify as agriculture 
stormwater discharge. 

 
Moon Moo Farm’s pollutant discharge does not fall under the agriculture stormwater 

exception as a non-point source. A point source under the CWA does not include “agricultural 

stormwater discharges and return flows from irrigated agriculture.”84 The statute does not define 

“agriculture stormwater discharge,” and courts have interpreted the meaning differently.85 An 

AFO is not classified as a CAFO when pollution “discharges only in the event of a 25-year, 24-

hour storm event.”86 Agencies may require AFOs to “develop and implement technically sound, 

economically feasible, and site-specific comprehensive nutrient management plans (CNMPs) to 

minimize impact on water quality and public health.”87 Therefore, courts have held that AFOs do 

not need permits from “precipitation-related discharge[s]” where the manure was “applied in 

accordance with site specific” NMPs which guarantee “appropriate agricultural utilization.”88  

If the Court does not find that Moon Moo Farm is a CAFO, then Moon Moo Farm is an 

AFO not subject to the agriculture stormwater exception. Although it rained heavily for two 

days, Moon Moo Farm does not claim that the water was from the 25-year storm exception. (R. 

at 6). This rare event occurs when more than 5 inches of rain falls in less than a 24 hour time 

period. (R. at 6). In Southview Farm, the court held that a farm’s discharge was not “stormwater” 
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84 Southview Farm, 34 F.3d at 117; See 33 U.S.C.A § 1362(14) (West 2014). 
85 Alt v. U.S. E.P.A., 979 F. Supp. 2d 701, 710 (N.D.W. Va. 2013). 
86 Save The Valley, Inc, 223 F. Supp. 2d at 1003. 
87 Id. at 1008. 
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when an individual observed “heavy manure applications” and “brown water runoff flowing off 

the field” after it rained.89 The court noted “the run-off was primarily caused by the over-

saturation of the fields rather than the rain,” and that “sufficient quantities of manure were 

present.”90 Similarly, Moon Moo Farm cannot show that the nitrate discharge was a result of 

precipitation. On April 12, 2013, Dean James noticed brown water running off the farm into the 

Queechunk Canal. (R. at 6). He also photographed the farm spreading manure after it rained. (R. 

at 6). Furthermore, Moon Moo Farm cannot show that the discharge was a result of precipitation 

because the Riverwatcher received complaints before Dean James took the water samples. (R. at 

6). The complaints of foul smells and brown water were filed in the late winter and early spring 

before the significant rainfall event. (R. at 6). Due to the lack of evidence that the discharge 

resulted from precipitation, Moon Moo Farms does not fall under the stormwater discharge 

exception.  

Although Moon Moo Farm’s manure application runs in accordance with their NMP, the 

stormwater discharge exception should not apply because it is poor farming practice to spread 

heavy manure after it rains.  Moon Moo Farm submits an NMP to the Farmville Regional Office 

of the State of New Union Department of Agriculture (“DOA”)(R. at 5). Normally as long as a 

farm runs in accordance with their NMP they are exempt under the agriculture stormwater 

discharge exception. However, Moon Moo Farm’s NMP is improper because even when AFOs 

follow NMPs, “the most common way by which pollutants reach the surface waters is through 

improper ‘land application’.”91 Dr. Mae opined that the application practice during a rain event is 

a “very poor management practice and will nearly always result in excess runoff of nutrients 
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from the fields.” (R. at 6). Furthermore, the DOA does not usually review the submitted NMPs, 

and there is no provision for public comment. (R. at 5). If the Court exempts Moon Moo Farm 

under the agriculture stormwater discharge exception, they will continue improperly applying 

their fertilizer and contaminate the Deep Quod River watershed. Moon Moo Farm does not fall 

within the agriculture stormwater point source exception and therefore must obtain an NPDES 

permit under the CWA.  

 
IV. Moon Moo Farm’s application of fertilizer and soil mixture constituted a solid 

waste that poses an imminent and substantial endangerment to human health 
subject to redress under the Resource Conservation and Recovery Act. 

 
Moon Moo Farm is subject to the Resource Conservation and Recovery Act (RCRA) because  

its application of manure and acid whey from a yogurt processing facility, constitutes solid waste 

and presents an imminent and substantial endangerment to human health.  To be successful 

under 42 U.S.C. §6972(a)(1)(B), the plaintiff must show, “(1) the alleged endangerment stems 

from [the handling, storage, treatment, transportation, or disposal of] a solid or hazardous waste 

as defined by RCRA, (2) conditions which may present an imminent and substantial 

endangerment, and (3) the defendant has contributed to or is contributing to such handling, 

storage, treatment, transportation, or disposal.”92  Here, Moon Moo Farm applied a mixture of 

manure and acid whey product to its fields.  This mixture, although not hazardous, is a solid 

waste defined by RCRA.  The solid waste subsequently caused nitrate levels to rise in the 

groundwater.  This constitutes an imminent and substantial endangerment to human health.  

Finally, the endangerment resulted from Moon Moo Farm’s application of the mixture to its 

fields.  As a result, Riverwatcher requests that this Court reverse the decision of the lower court 
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and find that the manure and acid whey mixture constitutes a solid waste and that the mixture 

presents an imminent and substantial endangerment to human health. 

A. Moon Moo Farm’s application of the manure and acid whey mixture to its field 
constituted a solid waste because the amount that was applied exceeded its beneficial 
use and thus, was discarded material. 

 
The manure and acid whey product mixture constituted solid waste.  The RCRA defines solid  

waste as “any garbage, refuse, sludge from a waste treatment plant, water supply treatment plan, 

or air pollution control facility and other discarded material, including solid, liquid, semisolid, 

or contained gaseous material resulting from industrial, commercial, mining, and agricultural 

operations….”93  Discarded material includes material that has been caste aside, rejected, 

abandoned and given up.94  “The key to whether a manufactured product is a ‘solid waste,’… is 

whether that product ‘has served its intended purpose and is no longer wanted by the 

consumer.’”95  Thus, when the material ceases to be beneficial or useful, regarding its intended 

purpose, it becomes discarded.96  Once a mixture is deemed to be solid waste, it becomes subject 

to RCRA §4005.97  RCRA §4005 specifically prohibits the practice of “open dumping of solid 

waste.”98 An “open dump” is defined as “any facility or site where solid waste is disposed of 

which is not a sanitary landfill which meets the requirements of [guidelines for sanitary landfills 

promulgated by EPA].”99  Although 40 C.F.R. §257.1(c)(1) states that “the criteria (for open 

dumping) do not apply to agricultural waste, including manures and crop residues, returned to 
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the soil as fertilizers or soil conditioners,”100 this definition does may not apply when manure is 

applied in such quantities that it is no longer useful as organic fertilizer.101  The usefulness of the 

manure as organic fertilizer is a question of fact.102  Significantly, EPA guidelines prohibit the 

application of solid wastes to floodplains,103 application of solid wastes in a manner that may 

contaminate groundwater104, and application of solid waste with a pH below 6.5 to food chain 

crop areas.105  Any violation regarding the open dumping of solid waste is subject to citizen suit 

for the purpose of enforcing the ban.106 

 Where a product is no longer determined to be useful, it is discarded and ultimately solid 

waste.107  For example, the court in Zands found that although gasoline was a useful product and 

would not typically fit into the definition of discarded material, it became discarded material 

after it leaked and contaminated the soil.108  The gasoline became a solid waste after it leaked 

because it was abandoned, even though it was unintentional.109  The court determined that 

although “a product may at one time in the past be useful it is of no benefit to those trying to 

avoid this statute once the product’s usefulness lapses.”110  Thus, simply because the gasoline 

was at one point in time a useful product, it became solid waste when it was no longer a useful 
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product.  It was no longer a useful product after it leaked into and ultimately contaminated the 

soil.111 

 Conversely, where the material continues to be beneficial and reusable it is not discarded 

material and therefore not solid waste.112  For example, the court in Safe Air found that the 

bluegrass residue was not discarded and therefore not solid waste because although the grass was 

burned, it maintained its beneficial use and was recyclable.113  There, the growers (the party 

burning the bluegrass) provided evidence that “open burning extends the productive life of 

bluegrass fields.”114  Witnesses testified that “open burning restores beneficial minerals and 

fertilizers to bluegrass fields.”115  Additionally, “the Growers presented evidence suggesting that 

open field burning reduces or eliminates insects on bluegrass fields, reducing the need for 

pesticide use.”116  Because of the beneficial use of burning bluegrass, and its continuing ability to 

be recycled and reused, the court determined that the material was not discarded and thus, not 

solid waste under the RCRA.117 

 When manure has leaked into groundwater as a result of being over-applied to a field, it 

has been discarded because it has been abandoned and no longer serves a useful purpose.118  In 

Community Ass’n the court found the manure to be solid waste.119  “When manure is applied in 

quantities greater than a crop can take in, the nutrients can leach into the soil and 
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groundwater.”120  The plaintiff’s argument stated “that it is plausible for manure to be ‘solid 

waste’ after it has ceased to be ‘beneficial’ or ‘useful’ when it is over-applied to the fields and 

when it has leaked away from the lagoons.”121  The court, there, agreed with the plaintiff’s 

argument.122  Because the defendants in Community Ass’n applied manure in amounts beyond 

what was necessary to serve as fertilizer, the excess manure was discarded and deemed to be 

solid waste.123 

 Here, Moon Moo Farm operates a dairy farm. (R. at 4).  Manure and liquid waster from 

the cows is collected through a series of drains and pipes from the cow barn and run to an 

outdoor lagoon where it is stored and used for fertilizer. (R. at 4,5).  Since 2012, Moon Moo 

Farm has accepted and subsequently added acid whey, produced by the Chokos plant, to its 

manure lagoons and included the mixture sprayed on its fields. (R. at 5).  Only after Moon Moo 

Farm added the acid whey product to its manure mixture, Farmville Water Authority issued a 

“nitrate” advisory. (R. at 6).  The advisory warned citizens that the high levels of nitrate in the 

Deep Quod River made the Farmville municipal water dangerous for infants to drink. (R. at 6).  

The addition of the Chokos plant led to a lower pH of the soil. (R. at 6).  This acidity prevented 

the grass crop from effectively taking up the nutrients. (R. at 6).  Ultimately, the unprocessed 

nutrients were released to the environment, including the Deep Quod River, by leaching into 

groundwater and through runoff during rain events. (R. at 6). 

 Although the manure product was meant to increase the production of the Bermuda grass 

crop, the acid whey mixture was over-applied. (R. at 6).  This over-application prevented the 

grass crop from effectively taking up the appropriate nutrients. (R. at 6).  The leftover nutrients 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
120 Id. at 1157. 
121 Id. at 1158. 
122 Id. 
123 Id. 



29 

were then leached into the groundwater. (R. at 6).  Because the mixture was applied in excess of 

what the grass crop could handle, it ceased to be beneficial. (R. at 6).  The mixture serves no 

beneficial purpose within the groundwater.  According to Community Ass’n, because the 

beneficial use of the mixture ceased after it began to leak into the lagoons, the excess mixture 

was discarded thus became solid waste.124  Unlike in Safe Air, the mixture here could not be 

reused or recycled.  Even though the use of the manure mixture itself was allowed, the 

application of the mixture, in amounts greater than what the crops can take in, caused the 

nutrients to leak into the groundwater. (R. at 6).  This excess was discarded because it was no 

longer used for beneficial purposes.  Because the mixture was no longer beneficial, it must be 

deemed to be solid waste. 

B. The manure and acid whey mixture constitutes an imminent and substantial 
endangerment to human and environmental health because the nitrate levels 
present in the Deep Quad River pose a current and future threat of harm. 
 

The manure and acid whey mixture constitutes an imminent and substantial endangerment to  

human health.  In order to show that solid waste “may present an imminent and substantial 

endangerment, it must be demonstrated that (1) there is a potential population at risk; (2) the 

contaminant is present at levels above that considered acceptable by the State; and (3) there is a 

pathway for current and/or future exposure.”125  A private party is permitted to bring suit, “only 

upon a showing that the solid or hazardous waste at issue ‘may present an imminent and 

substantial endangerment to health or the environment.’”126  The implication is “that there must 

be a threat which is present now, although the impact of the threat may not be felt until later.’”127 

An endangerment “means a threatened or potential harm and does not require proof of actual 
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harm.”128  The endangerment is substantial “if there is some reasonable cause for concern that 

someone or something may be exposed to a risk of harm…if remedial action is not taken.”129 

 Where the solid waste creates is an imminent and substantial risk of endangerment to 

human health, the RCRA allows for courts to take action against the behavior.130  In Interfaith 

Cmty, the court ordered the excavation and removal of the chromium ore processing residue to 

remedy the endangerment to health and the environment.131  The court determined that “in 

applying the ‘imminent and substantial endangerment’ standard, courts should err in favor of 

protecting human health or the environment.”132  There, the chromium waste caused extensive 

contamination to the soil, groundwater, surface water and sediments at and near the excavation 

site.133  The Court concluded that, “Plaintiffs need not show actual harm to health or the 

environment.  It is enough to show that such an endangerment may exist.”134  In finding that only 

the risk of harm, rather than actual harm, must be imminent, the court found that the 

contamination of chromium at and near the excavation site satisfied the standard.135 

 Where it can be shown that the environment has already been degraded significantly by 

the contamination, imminent and substantial threat of harm to the environment has been 

established.136  In Lincoln Properties, the court found that the contamination of Lincoln Center 

may present an imminent and substantial threat of harm to the environment.137  As a result, they 
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found that an action under the RCRA was appropriate.138  The court held that harm to water, air, 

or soil alone constitutes imminent and substantial endangerment.139  There is no additional 

requirement that humans or other life forms be threatened, but rather, the threat to the 

environment alone is enough to satisfy the imminent and substantial standard.140 

 Here, the solid waste poses an imminent and substantial endangerment to human health 

and the environment.  According to experts, the acid whey reduced soil pH and reduced nitrogen 

uptake by the Bermuda grass. (R. at 6).  Because the nitrogen uptake by the Bermuda grass was 

reduced, higher levels of nitrates were found in Deep Quod River. (R. at 6).  Although 

Riverwatcher’s own environmental health expert conceded that there is no way to determine 

whether this practice, by Moon Moo Farm, was the “but for” cause for the nitrate advisory, this 

is not a requirement. (R. at 7).  In Interfaith Cmty., the court stated that in order to show that 

there is a potential risk for imminent and substantial endangerment, the complaining party must 

show that there is a population at risk, that the contamination is above that which is acceptable, 

and that there is a pathway for current and/or future exposure.141  Here, each of these is present.  

The nitrate advisory, which warns parents against giving their infants tap water, shows that the 

contamination is greater than that acceptable by the State. (R. at 6).  Additionally, future 

exposure to the nitrate levels has a potential to become harmful to all members of the population.  

Riverwatcher need not prove actual harm, but rather, it is sufficient to show that the 

endangerment may exist.  The endangerment exists because the unprocessed nutrients are 

leached into the groundwater, thus causing nitrate levels to rise to potentially threatening levels. 
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 The Deep Quod River receives unprocessed nutrients by leaching, of the mixture, into 

groundwater and through runoff during rain events. (R. at 6).  The court in Lincoln Properties 

found that harm to water, air, or soil alone constituted imminent and substantial 

endangerment.142  Here, there is harm to the groundwater.  Because higher nitrate levels are 

found within the groundwater, there is a potential for future harm to members of the community.  

Currently, the water is unsafe to drink by infants; however, because there is a threat of future 

harm if the leaching of the manure and acid whey mixture is not corrected, the risk of an 

imminent and substantial endangerment to human health and the environment exists. 
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CONCLUSION  

Because private regulation is subordinate to federal protection of the public’s right to 

navigation and no investment backed expectations serve to be thwarted, the Queechunk Canal is 

subject to a navigational servitude ensuring its free use as a navigable waterway. Furthermore, 

the exclusionary rule should not be extended in the narrow context of civil enforcement actions 

under the CWA in light of the societal harms at stake and because it is not likely to add 

significant protection to Fourth Amendment rights. 

Moon Moo Farm is a CAFO and must obtain and NPDES discharge permit. Moon Moo 

Farm exceeds the minimum amount of cows required for a Medium CAFO. Moreover, Moon 

Moo Farm discharges pollutants into a United States body of water through a man made drainage 

ditch. Even if the Court does not find that Moon Moo Farm is a Medium CAFO, the agriculture 

stormwater discharge exception does not apply.  

Finally, Moon Moo Farm’s over-application of the manure and acid whey mixture 

contributed to the elevated nitrate levels in the Deep Quod River.  The mixture constitutes solid 

waste because it was essentially discarded by the farm as it was no longer retained its beneficial 

use as fertilizer.  As a result of the farm’s over-application, the mixture now poses a current and 

future risk of imminent and substantial endangerment to human and environmental health.   

For the aforementioned reasons, this Court should reverse the decision of the United 

States District Court for New Union. 

 

Respectfully submitted, 

 

  
 


