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STATEMENT OF JURISDICTION 
	  

Appellant, United States of America (on behalf of the Environmental Protection Agency), 

filed a complaint in the United States District Court for New Union alleging that appellee, Moon 

Moo Farm, violated the Clean Water Act (CWA). 33 U.S.C. §§ 1251-1387 (2012). Intervenors, 

Deep Quod Riverwatcher, Inc. and Dean James, joined the United States and brought additional 

claims under the CWA and the Resource Conservation and Recovery Act (RCRA). 42 U.S.C. 

§§6901-6992 (2012). As these are Federal statutes, the District Court had original jurisdiction. 28 

U.S.C. §1331 (2012).   

On June 1, 2014, the District Court granted summary judgment to Moon Moo Farm on all 

issues. R. at 4. As this was a final decision, this Court has jurisdiction over all issues on appeal. 

28 U.S.C. §1291 (2012). 

STATEMENT OF THE ISSUES 
 

1. Whether the Queechunk Canal is a public trust navigable water of the State of New Union, 
given that it is a man-made water body and also that the banks and bottom of the canal are 
privately owned by Moon Moo Farm. 

 
2. Given that the Queechunk Canal is not a public trust navigable water, whether evidence 

obtained through trespass and without a warrant is admissible in a civil proceeding brought 
under the Clean Water Act.   

 
3. Whether Moon Moo Farm requires a Clean Water Act NPDES permit because: (a) it is a 

CAFO discharging pollutants through a man-made ditch, or (b) because the discharge of 
nutrients from its landspreading operations pursuant to an NMP do not fall within the 
agricultural stormwater exemption in the Act. 

 
4. Whether Moon Moo Farm’s land application of fertilizer and soil amendment constitutes a 

solid waste under RCRA which causes an imminent and substantial endangerment.    
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STATEMENT OF THE FACTS 
 

Moon Moo Farms operates a dairy farm in the State of New Union. R. at 4. The operation 

started with 170 milking cows, but increased to 350 cows in 2010. R. at 5. The farm stores the 

manure from these cows in an outdoor lagoon until it is spread as fertilizer on to Moon Moo 

Farm’s 150 acres of Bermuda grass fields. R. at 5. The lagoon is designed to contain all manure 

produced by the farm without overflowing during a 25-year rainfall event. Id. In 2012, Moon 

Moo Farm started accepting acid whey produced by one of the dairy farm’s primary consumers: 

the Chokos Greek Yogurt processing facility. Id. The farm adds the whey to its manure lagoons 

and spreads the combined manure and acid whey (hereinafter “the mixture”) on to the grass 

fields as a fertilizer and soil conditioner. Id.  

 Moon Moo Farms is regulated as a “no-discharge” feeding operation, and as such is 

required to submit a Nutrient Management Plan (NMP) to the Farmville Regional Office of the 

State’s Department of Agriculture (DOA). R. at 5. The NMP mandates manure application rates, 

as well as expected nutrient uptake by the grass fields. Id. The New Union DOA has the 

authority to reject an NMP it finds to be insufficient, but has not rejected Moon Moo Farm’s 

NMP. Id. In addition, the state DOA has not required the farm to obtain a permit issued pursuant 

to the National Pollutant Discharge Elimination System (NPDES) administered by the Clean 

Water Act (CWA). R. at 6.   

 Moon Moo Farms is located near the Deep Quod River. R. at 5. In the 1940s, after New 

Union became a state, a previous owner of the farmland dug a bypass canal in the river to 

alleviate flooding. Id. This canal, the Queechunk Canal, is fifty yards wide, three to four feet 

deep, and is only navigable by a canoe or other small boat. Id. Moon Moo Farms owns the land 

on both sides of the canal and has placed prominent “No Trespassing” signs at the entrances. Id. 



	   3	  

 In the early spring of 2013, local citizens complained that the Deep Quod River smelled 

of manure and the water was a brown color. R. at 6. The Farmville Water Authority issued a 

“nitrate” advisory for its drinking water customers, warning that the water may be unsafe for 

infants to drink, and that bottled water should be used. Id. In response to these complaints, Dean 

James (on behalf of the non-profit organization Riverwatcher) investigated the river in a small 

boat on April 12, 2013 after a 2-inch rainfall event without the permission of the riparian 

landowners. Id. James ignored the “No Trepassing” signs prominently placed on the banks of the 

Queechunk Canal, proceeded up the creek, and took photographs of Moon Moo Farms. Id. He 

also took water samples from the canal near an entrance to a drainage ditch. Id. Apparently, he 

also sent these results in for testing at an undisclosed lab, and the results showed the presence of 

nitrates and fecal coliforms. Id. 

 Riverwatcher believed that these water results were due to wrongdoing on the part of 

Moon Moo Farms.  The farm’s records, however, show that manure application rates were 

consistent with the NMP at all times, and that manure was not applied during a rain event. R. at 

6, 7. An expert for Riverwatcher opined that adding the acid whey from the yogurt factory 

lowered the pH of the soil. R. at 6. She thought that due to the lower pH, the Bermuda grass was 

unable to take up nutrients effectively and the excess nutrients leached into the groundwater. Id. 

Dr. Emmet Green, an expert agronomist, has submitted an affidavit stating that whey is a 

common soil conditioner and has been since the 1940s. Id. Additionally, Dr. Green explained 

that Bermuda grass tolerates a wide range of soil pH conditions. Id.     

 This is not the first time in Farmville’s history that a nitrate advisory has been issued. R. 

at 7. Advisories were also issued in 2002, 2006, 2007, 2009, and 2010, all before the increase in 

Moon Moo Farm’s herd and the application of the acid whey. Id. Although Moon Moo Farm 
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may have contributed to the nitrate advisory, experts agree that it is impossible to single out the 

farm as the “but for” cause of the advisory. Id.  

 Riverwatcher served Moon Moo Farm, the New Union Department of Environmental 

Quality, and the EPA with a letter of intent to sue under the citizen suit provisions of CWA § 505 

and RCRA § 7002. R. at 7. Before the expiration of the waiting period, EPA commenced a civil 

enforcement action against the farm, seeking civil penalties under CWA § 309(d) and injunctive 

relief under CWA § 309(b). Id. After the ninety-day RCRA waiting period, Riverwatcher 

intervened in the EPA action pursuant to CWA § 505(b)(1)(B) and alleged additional causes of 

action under RCRA § 7002. Id. Both sides moved for summary judgment. Id. The United States 

District Court denied EPA’s and Riverwatcher’s motions for summary judgment, and granted 

Moon Moo Farm’s motion for summary judgment on all claims. Id. The Court also granted 

Moon Moo Farm’s counterclaim, dismissed the complaints, and awarded the farm $832,560 in 

damages, including attorney’s fees. Id.  

STANDARD OF REVIEW 
 

The Appellate Court reviews a district court’s grant of summary judgment de novo, 

reviewing the facts in the light most favorable to the nonmoving party. See Gabriel v. Alaska 

Elec. Pension Fund, 755 F.3d 647, 654 (9th Cir. 2014); Suchanek v. Sturm Foods, Inc., 764 F.3d 

750, 761 (7th Cir. 2014); Ne. Research, LLC v. One Shipwrecked Vessel, 729 F.3d 197, 200 (2d 

Cir. 2013); Carr v. Alta Verde Indus., Inc., 931 F.2d 1055, 1058 (5th Cir. 1991). 

SUMMARY OF THE ARGUMENT 
 

Appellants ask this Court to reverse the decision of the lower court, but reversing the 

order of summary judgment would be unfair to small farms, as they would have to comply with 
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regulations intended for large industries. First, it would endorse the view that any evidence used 

in an environmental enforcement suit is automatically valid, regardless of how litigants gather 

this evidence. This would set a dangerous precedent for environmental groups and even, perhaps, 

for the government, amounting to a clear violation of the Fourth Amendment of the Constitution. 

Second, regulating a 350 cow dairy as though it was a large industrial farm would impose 

hardships which could jeopardize a small farmer’s livelihood. Finally, a ruling for the appellants 

would not only conflict with the plain language of RCRA—it would impose a new set of burdens 

on small farms, contrary to legislative intent. For these reasons, Moon Moo Farms urges the 

Court to affirm every holding the lower court made when it granted their motion for summary 

judgment.  

The District Court correctly held that there was no public right of transportation in the 

man-made canal and, thus, James was trespassing.  Because Mr. James was trespassing when he 

collected the water samples, the samples were inadmissible.  Furthermore, the EPA’s attempted 

reliance on these samples amounted to an unconstitutional “search and seizure.”  In addition, the 

court also granted Moon Moo damages for the trespass which are also being contested in this 

appeal.  The canal in question was created by a previous landowner in the 1940s, did not exist 

when New Union became a state, and has never been a legitimate avenue for commercial 

transportation. Due to the size of the channel, any public trust use of the canal would probably be 

limited to recreational purposes, but that use has never been so broadly defined as to include the 

espionage that happened here. Because all of the evidence obtained in this case was through an 

illegal trespass, it is flatly inadmissible here. 

Even if this evidence was admissible, the District Court also held that Moon Moo Farm 

fell squarely within the CWA’s exemption for agricultural discharges and, thus, did not need an 
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NPDES permit. In reaching this conclusion, the Court rejected two alternative arguments made 

by the appellants. First, the Farm was not a CAFO because its 350 cow operation was less than 

the bright line limit of 700 cows used to characterize a “large CAFO.” Second, it could not be 

classified as a “medium CAFO” because the only evidence of discharge was collected illegally. 

On the agricultural stormwater exemption, the EPA switched sides and supported Moon Moo’s 

claims that the exemption applied. This exemption-stated in the plain language of the CWA-

would completely exclude the Farm from the NPDES program. The runoff took place when 

precipitation washed over fields subject to an NMP, meaning that Moon Moo is completely 

shielded from liability.  

Finally, the lower court correctly concluded that Riverwatcher had no claims under 

RCRA because the Farm did not discard any solid waste, nor did Riverwatcher present any 

evidence that the Farm unreasonably endangered health or the environment.  Ruling that the 

manure was a solid waste subject to RCRA would upend millennia of sound agricultural 

practices, dramatically changing the American agricultural landscape. Landspreading manure is a 

beneficial reuse of otherwise wasted material, and the EPA could not favor shipping it off to 

landfills and requiring farmers to apply more commercially-prepared fertilizers to their fields. 

Finally, there are no grounds for a citizen suit in this case, since neither EPA nor Riverwatcher 

have demonstrated that the manure runoff in the water constitutes “an imminent and substantial 

endangerment to human health.”  

For the aforementioned reasons, summary judgment was proper on every issue, and 

Moon Moo Farms urges this Court to affirm the lower court.   
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ARGUMENT 

I.  THE QUEECHUNK CANAL IS NOT A PUBLIC TRUST NAVIGABLE WATER OF 
NEW UNION BECAUSE IT IS A MAN-MADE WATERWAY CREATED AFTER THE 
STATE WAS ADMITTED TO THE UNION. 
 
 The Queechunk Canal, whose banks and bed are owned by Moon Moo Farm, is a man-

made body of water that was dug by a previous landowner in the 1940s. R. at 5. The canal is 

about 50 yards wide, but it is only three to four feet deep. Id. At this depth, only very small boats 

or canoes are capable of navigating through the canal. Id. Moon Moo Farms maintains that this 

canal is not a public trust navigable water of the State of New Union, but rather that the canal is 

private property subject to the exclusion of others. R. at 2. The canal does not meet the legal 

definition of “navigable waters”, and if the government would like to assure public access to this 

waterway the owner must receive just compensation for such a right under the Takings Clause. 

Brewer-Elliott Oil & Gas Co. v. United States, 260 U.S. 77, 86 (1922); Kaiser Aetna v. United 

States, 444 U.S. 164, 166 (1979). Given the absence of case law in this area in the State of New 

Union, the District Court was correct in following the Supreme Court’s Kaiser Aetna holding 

that there is “no public right of navigation in a man-made water body.” Id.; R. at 9. This Court 

should come to the same conclusion. Id.  

A. The Queechunk Canal Cannot Be Used in its Ordinary Condition as a 
Highway For Commerce Because it is Not Navigable. 

 
Under federal law, rivers and streams are navigable in law when they are navigable in 

fact. The Daniel Ball, 77 U.S. 557, 563 (1871). Streams are navigable in fact when they are 

“used, or [are] susceptible of being used in [their] ordinary condition, as a highway for 

commerce over which trade and travel are or may be conducted in the customary modes of trade 

and travel on water.” Brewer-Elliott Oil & Gas Co., 260 U.S. at 86. Under the Equal Footing 

Doctrine, the title to all navigable waters falling under this definition was passed from the federal 
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government on to the respective state in which the water was found upon the state’s admission to 

the Union. United States v. Oregon, 295 U.S. 1, 6 (1935). The states thus “possess control of the 

waters within their borders, subject to the acknowledged jurisdiction of the United States under 

the Constitution in regard to commerce and the navigation of the waters of rivers.” US v. 

Appalachian Elec. Power Co., 311 U.S. 377, 405 (1940). Since there is no specific case law for 

the State of New Union, this Could should follow the majority of states, which suggest that New 

Union possesses control of the water within its borders (subject to the jurisdiction of the United 

States under the Commerce Clause) so long as the water is navigable in fact (i.e. can be used in 

its ordinary condition as a highway for commerce).   

In the current case, the appellants argue that the Queechunk Canal is a public trust 

navigable water of the State of New Union, yet the Queechunk Canal does not meet the 

definition of a “navigable water” for several reasons. R. at 2. First, the Queechunk is not 

susceptible of being used in its “ordinary condition” for movement of commerce, because it is a 

man-made waterway. The canal was entirely non-existent until the 1940s when excavated by a 

previous landowner. R. at 5. In its “ordinary condition” (i.e. without human manipulation), the 

canal was nothing more than a dry floodplain. Id. This waterway has no natural state, as it is 

completely influenced by the hands of humans.   

Second, the Queechunk Canal was not “navigable in fact” at the time New Union was 

admitted to the Union. The canal was dug during the 1940s, and New Union became a state 

before the 1940s. R. at 5. Therefore, when New Union was admitted to the Union, there was no 

navigable waterway in the spot where the canal is now located. When non-navigable (or 

nonexistent) waters are at issue, the “decision must then turn on the question whether the title of 

the United States to the land in question, or part of them, has passed to the state.” Oregon, 295 
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U.S. at 6. This determination can be made using a variety of factors, including whether the 

United States has parted with title to the uplands bordering the meander line, whether there have 

been patents to private grantees, and whether there have been statutory grants to the State of 

school and indemnity lands in the act of admitting New Union to statehood. Id. There has been 

no evidence presented in this case that the State was given control of the land and waters in 

question here. New Union was not given title to the Queechunk Canal upon admission to the 

Union, and it has not been given title since then. The Queechunk Canal remains a private 

waterway under the control of Moon Moo Farm, Inc.  R. at 5. 

Finally, the Queechunk Canal is also not “navigable in fact” because it is too small to be 

used by the Federal government under the Commerce Clause authority as a highway for 

commerce. Although the canal is fifty yards wide, it is a mere 3-4 feet deep without a significant 

rain event. R. at 5. This depth allows passage of a canoe or small boat, but would not be able to 

facilitate a boat with a deeper draft. This channel could clearly not support steamers, sailing 

vessels, or any other means of “useful commerce.” Brewer-Elliott, 260 U.S. at 86.  

Queechunk Canal simply fails to meet the definition of a navigable waterway. It is 

therefore not a public trust navigable water of the State of New Union.   

B. Even if the Queechunk Canal is “Navigable In Fact,” There is No Exception 
to the Takings Clause and Moon Moo Farm Must Be Compensated for 
Public Access. 

 
 The Queechunk Canal cannot support watercraft that would allow for “useful commerce” 

to pass through, though it does still allow for the passage of canoes and other small watercraft. R. 

at 5. It is true that because of this, some states would qualify the canal as “navigable in fact.”  

Willow River Club v. Wade, 100 Wis 86; 76 N.W. 273 (1898) (“[The canal] is not a highway in 

itself, but forms such a highway by its connection with other waters, and is thus a navigable 
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water of the state.”).  

If this were the case, then this situation would be factually similar to Kaiser Aetna. In this 

case, developer Kaiser Aetna dredged and filled part of Kuapa Pond, a pond that was considered 

to be private property both by landowners and the Hawaiian government. Kaiser Aetna, 444 U.S. 

at 166. After modifying the pond, the same developer dredged an 8-foot deep channel connecting 

the pond to the Pacific Ocean. Id. at 167. The Supreme Court held that, although the pond fit the 

definition of navigable waters, “this Court has never held that the navigational servitude creates a 

blanket exception to the Takings Clause whenever Congress exercises its Commerce Clause 

authority to promote navigation.” Id. at 172. The navigational servitude, or the right for the 

public to use public waterways, applies to all navigable waters. Although the pond was navigable 

by boat, the Court recognized that the right to exclude others was one of the “most essential 

sticks” in the bundle of property rights, and it would be unfair to take this right away without just 

compensation. Id. at 176.  Congress could assure the public a free right of access to the pond if it 

so chose, but not without first adequately compensating the owners. Id. at 174. 

 The pond in the Kaiser Aetna case, just like the Queechunk Canal, was a private 

waterway that was not subject to the Public Trust Doctrine. The Restatement (Second) of Torts § 

847A defines “private waters” as “watercourses or lakes whose channels or beds are privately 

owned and that do not come within the definition of public waters.” (1979).  Public waters, on 

the other hand, are defined in the same section of the Restatement as “navigable waters of the 

United States, watercourses and lakes navigable under the law of the state in which they are 

located, and watercourses and lakes that are open to public use or subject to public protection 

and control by virtue of state law.” Id. Moon Moo Farm owns the land on both sides of the 

Queechunk Canal. R. at 5. Moreover, the canal is not open to public use by virtue of state law. 
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Id. Thus, the canal falls under the definition of “Private Water” as laid out by the Restatement 

(Second) of Torts. Even if the Queechunk Canal is found to be navigable under the law of the 

state in which it is located, like the Kuapa Pond was found to be by the Supreme Court, it is still 

private property. And like Kaiser Aetna, Moon Moo farms has the right to be compensated for 

public use of their private property. If, hypothetically speaking, the State of New Union would 

like to open up the canal for public use, then under the Takings Clause of the US Constitution, 

Moon Moo Farms needs to be justly compensated. U.S. Const. amend. V.  

C. Definition of “Recreation” Does Not Include Scientific Testing and 
Photography of Business Operations. 

 
 Even if Moon Moo Farm were properly compensated by the State of New Union, the 

Queechunk Canal would only be open for public recreational use (or what little commercial use 

that such a shallow canal affords). “Recreational use,” however, does not implicate unlimited use 

of the waterway. Typically, “recreation” involves “swimming, bathing, recreation, pleasure 

boating and other [similar uses].” Robin Kundis Craig, A Comparative Guide to the Eastern 

Public Trust Doctrines: Classifications of States, Property Rights, and State Summaries, 16 Penn 

St. Envtl. L. Rev. 1, 18 (2007). Recreational activities can also include angling. Bitterroot River 

Protective Association v. Bitterroot Conservation District, 2008 MT 377; 346 Mont. 507, 542; 

198 P.3d 219, 241 (2008). In the present case, Dean James entered the Queechunk Canal in order 

to observe and photograph Moon Moo Farm along with several agricultural drainage ditches. R. 

at 6. He also entered the canal with the intent to take water samples, which he was successful in 

doing. Id. These activities do not fall within the category of “recreational activities” as set out by 

the majority of the states. Craig, Comparative Guide, supra, at 18.   

 Even if this Court finds the Queechunk Canal to be navigable in fact, and even if Moon 

Moo Farm were compensated for the State’s taking of their private canal (which they were not), 



	   12	  

James’ actions on April 12, 2013 were still inappropriate. He was not using the waterway for 

recreational activities, but instead was attempting to conduct water monitoring activities for 

Riverwatcher and subsequently the EPA. R. at 9. These activities are business work and are thus 

not protected by the Public Trust Doctrine of the State of New Union. The Public Trust Doctrine, 

even if it were to apply to the Queechunk Canal, does not support the violation of a landowner’s 

Fourth Amendment rights.     

II. THE EVIDENCE OF DISCHARGES FROM MOON MOO FARM’S PROPERTY IS 
INADMISSIBLE IN COURT BECAUSE IT WAS OBTAINED THROUGH TRESPASS.   
 
 Moon Moo Farms is the private owner of the Queechunk Canal, and made this fact very 

clear to all passers-by with obvious “No Trespassing” signs at the entrance to the canal. R. at 6. 

Dean James, and through him Riverwatcher and the EPA, had no right to enter the canal without 

the permission of Moon Moo Farm. R. at 9. Even if Mr. James was lawfully conducting water 

testing on the Deep Quod River, he had no right to “enter upon or cross over private property to 

reach the State-owned waters.” Mont. Coal. for Stream Access v. Curran, 210 Mont. 38, 55; 682 

P.2d 163, 172 (1984). He had no right to use the Queechunk Canal for either scientific testing or 

as a shortcut to reach the Deep Quod River.     

It is possible that despite all of the “No Trespassing” signs, James believed in good faith 

that he was allowed to be in the canal. Perhaps he believed that despite the signs, the canal was 

held in Public Trust by the State. Even if James thought he was committing an innocent act, this 

is no excuse for trespass onto private property. Shevlin-Carpenter Co. v. Minnesota, 218 U.S. 57, 

68 (1910) (“[I]nnocence cannot be asserted of an action which violates existing law, and 

ignorance of the law will not excuse.”). It does not matter whether the trespass was intentional or 

“casual and involuntary”; the water quality samples taken by James were obtained illegally. Id. at 

62.  
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 Exclusion of illegal evidence is prevalent in criminal cases, but has not been thoroughly 

explored in the civil context. United States v. Leon, 468 U.S. 897 (1984). Despite the lack of 

case law, the exclusionary rule should be treated similarly in both contexts. The court should 

exclude illegally obtained evidence: if the evidence is admitted, it should be admitted for 

impeachment purposes only. State ex rel. State Farm Fire & Cas. Co. v. Madden, 192 W. Va. 

155, 162 n.10; 451 S.E.2d 721, 728 (1994). The samples taken from the Queechunk Canal 

should not be admissible in court as evidence of high levels of nitrate and fecal coliforms in the 

water. If admissible at all, the evidence is only admissible for purposes of impeachment. This 

illegally obtained evidence is thus in direct violation of Moon Moo Farm’s Fourth Amendment 

protection against unwarranted searches and seizures. U.S. Const. amend. IV. As the District 

Court correctly noted, “EPA should not be able to avoid the Fourth Amendment limits on 

unwarranted search and seizures by allowing a do-gooder organization to do its dirty work for 

it.” R. at 9.       

 In addition to being obtained illegally, the water quality data is unreliable. The sample 

was taken on one day, at one point in time, with no replicate tests. R. at 6. When water quality 

tests are conducted, the “data should be thorough, should be based on scientifically acceptable 

methodology, and should be in readable form.” Higbee v. Starr, 598 F. Supp. 323, 330 (W.D. 

Ark. 1984). There should also be multiple tests performed: the fewer the samples, the less 

accurate the results.  Id.   

The District Court was correct in excluding the evidence from the water quality samples 

taken by James on April 12, 2013. R. at 9. Not only were the samples obtained illegally through 

trespass, but they were also untrustworthy and could not be replicated.  
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III. EVEN IF APPELLANT’S EVIDENCE IS ADMISSIBLE IN THIS PROCEEDING, 
MOON MOO FARM DOES NOT MEET THE CLEAN WATER ACT’S 
REQUIREMENTS FOR AN NPDES PERMIT. 
 

Appellants erroneously claim that Moon Moo Farm requires an NPDES Permit. Rather 

than prohibiting pollutants outright, the CWA generally requires permits when discharges of a 

pollutant occur. Catskill Mountains Chapter of Trout Unlimited, Inc. v. City of New York, 273 

F.3d 481, 486 (2d Cir. 2001). The NPDES permitting program, provided for in Section 402 of 

the Act, makes it illegal for any person to discharge a pollutant without first obtaining and 

complying with a permit. Waterkeeper Alliance, Inc. v. EPA, 399 F.3d 486, 491 (2d Cir. 2005) 

(citing the CWA, 33 U.S.C. §§ 1311(a), 1342 (1972)). The Act defines the “discharge of a 

pollutant” as “[1] any addition [2] of any pollutant [3] to navigable waters [4] from any point 

source.” 33 U.S.C. § 1362 (2012) (bracketed numbers added). 

Like many aspects of the CWA, discerning how these outwardly simple requirements 

apply to Moon Moo Farm requires a journey along a labyrinthine path of case law and 

regulations. Since 2003, the EPA has promulgated three different versions of a rule regulating 

discharges from concentrated animal feeding operations (CAFOs). See Jan G. Laitos & Heidi 

Ruckriegle, The Clean Water Act and the Challenge of Agricultural Pollution, 37 Vt. L. Rev. 

1033, 1058-1061 (2013) (describing the “long and tortured history of EPA CAFO rulemaking”). 

These rules have gone back and forth in the courts, failing to satisfy both environmental and 

industrial groups. Id. As a result, farms like Moon Moo have been caught in a maelstrom since 

2003—unsure of which standards apply to their facilities, or whether their facilities are covered 

at all. Id.; see also Nat'l Pork Producers Council v. EPA, 635 F.3d 738, 747 (5th Cir. 2011) 

(collecting petitions for review of the 2008 rule from the Fifth, Seventh, Eighth, Ninth, Tenth, 

and DC Circuits). 
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A. Appellee’s Fields are Not a Point Source, and Thus No Discharge Occurred. 
 

The only prong of the “discharge of a pollutant” test at issue in this case is whether the 

land application of manure qualifies as a “point source.” CWA § 1362(12). It is undisputed that 

the runoff constituted the addition of a pollutant to a waterway, and it has been widely accepted 

since the passage of the CWA that Congress has the authority to regulate discharge into non-

navigable tributaries (like Queechunk Canal) to protect connected navigable bodies of water. R. 

at 7; United States v. Ashland Oil & Transp. Co., 504 F.2d 1317, 1319 (6th Cir. 1974). 

The definition of “point source” in the Act specifically includes “ditches” and 

“concentrated animal feeding operations”—both of which appellants use to try and foist an 

NPDES permit on the Farm. CWA §1362(14). Because Moon Moo’s operations do not qualify 

as part of a CAFO, the operation has no point source and thus no discharge of pollutants has 

occurred. All parties would agree that pollutants being discharged through a ditch would trigger 

the requirements of the Act, and so this issue is only discussed below as it relates to the Farm’s 

qualification as a Medium CAFO. 

1. Moon Moo contests its status as an AFO, let alone as a CAFO, because the 
Farm grows crops on site. 

 
In order to regulate Moon Moo Farm as a CAFO, EPA must first prove that the facility is 

an Animal Feeding Operation (AFO). 40 C.F.R. §122.23(b)(2). If evidence of a discharge 

through the drainage ditch is once again excluded from consideration by the Court, the only 

remaining pathway to a permit will be that the entirety of the Farm’s property—the animal 

housing facilities and the fields of Bermuda grass which is used as silage—constitute a CAFO 

and can be regulated that way. R. at 5. The EPA has made this argument repeatedly in courts, 

and the language used by the District Court in the present case indicates that adjacent fields are 



	   16	  

part of the feeding operations. See R. at 4 (“150 acres of fields that are part of Moon Moo Farm’s 

operation”); Alt v. EPA 979 F. Supp. 2d 701, 713 (N.D.W. Va. 2013); Cmty. Ass'n for 

Restoration of Env't (CARE) v. Sid Koopman Dairy, 54 F. Supp. 2d 976, 981 (E.D. Wash. 

1999); Higbee, 598 F.Supp at 325 (neighboring fields are part of CAFO).  

 Because the Farm’s fields and facilities are connected, consistency demands that it also 

apply to the agency’s definition of an AFO. An AFO is “a lot or facility…where (i) Animals 

have been, are, or will be stabled or confined and fed…for a total of 45 days or more in any 12-

month period, and (ii) Crops [or] vegetation…are not sustained in the normal growing season 

over any portion of the lot or facility.” 40 CFR §122.23(b)(1). If the animals housed on the 

property can be used to regulate the adjacent 150 acres of fields, then the evidence suggests that 

these two operations are happening on the same “lot or facility” given the plain meaning of those 

terms. Id.; See Black’s Law Dictionary 1032 (9th ed. 2009) (“lot 1. A tract of land, esp. one 

having specific boundaries or being used for a given purpose”); Concerned Area Residents for 

Env't v. Southview Farm, 34 F.3d 114, 123 (2d Cir. 1994) (holding that operation in question 

could be considered a CAFO since no vegetation was grown in the facility).  

2. Even if the Farm is an AFO, it still does not satisfy EPA requirements for 
a CAFO. 

 
 According to EPA regulations, CAFOs can be defined in one of two ways. 40 C.F.R. 

§122.23(b)(4, 6). First, “Large CAFOs” are those AFOs that have more than 700 mature dairy 

cows. Id. Moon Moo has 350 cows, so it is not a “Large CAFO.” R. at 4. Second, “Medium 

CAFOs” confine from 200 to 699 mature dairy cows and either discharge pollutants through a 

man-made ditch or allow the waters of the United States to directly contact pollutants on their 

facility. Id. Moon Moo Farm’s current operations include 350 cows, well within the range 
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established by the EPA for a Medium CAFO. 40 C.F.R. §122.23(b)(6). In addition, no party has 

made a claim that waters of the United States pass over, across, or through Moon Moo’s 

facilities. R. at 8. It follows that Moon Moo can only be considered a Medium CAFO if it 

discharges pollutants into “waters of the United States through a man-made ditch, flushing 

system, or other manmade device.” 40 C.F.R. §122.23(b)(6)(ii)(B). 

As discussed in Section II, there is no legally-obtained evidence which shows that the 

Farm was discharging pollutants through a drainage ditch, nor is there any evidence that this was 

a “man-made” ditch. R. at 8. Without this proof, Moon Moo Farm cannot be regulated as a 

CAFO. Under the most recent revisions to EPA’s rules, a CAFO must be actively discharging 

waste in order for NPDES requirements to come into effect. In Nat’l Pork Producers Council v. 

U.S. E.P.A., the Fifth Circuit ruled that EPA’s 2008 final rule regulating CAFOs that 

“propose[d]” to discharge unfairly required permits of facilities that merely had the capacity to 

discharge. 635 F.3d 738, 750. No NPDES permit will be required until the appellants can show 

that a discharge occurred with admissible evidence. 

Finally, EPA’s attempts to classify the farm as a CAFO ignore one of their own key 

requirements. EPA regulations clearly state that: “No AFO shall be designated… unless the State 

Director or the Regional [EPA] Administrator has concluded an on-site inspection of the 

operation and determined that the operation should and could be regulated under the permit 

program.” 40 C.F.R. § 122.23(c)(3). According to the record, the only “inspection” of any sort 

occurred when Mr. James trespassed on the property on April 12th, 2013, and this trespass 

involved no State or Federal officials. R. at 6. This procedural hurdle presents yet another reason 

that a CAFO designation in this case would be premature. 
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3. Requiring full NPDES compliance of the Farm in this case blurs the line 
between traditional dairies and large agribusiness holdings, increasing the 
regulatory burden on the American small farmer.  
 

Finally, mandating that appellee’s Farm—an operation with only 350 cows on 150 total 

acres—complies with the same difficult requirements as “Large CAFOs” under the CWA creates 

an unfair regulatory regime. Treating Moon Moo Farms as a CAFO would make it legally 

indistinguishable from the largest domestic farms in the industry-facilities which raise millions 

of animals in one location. Waterkeeper Alliance, 399 F.3d at 493. Waterkeeper characterized 

CAFOs as: “large-scale industrial operations that raise extraordinary numbers of animals.” Id. at 

492 (emphasis added). Moon Moo farms, meanwhile, has recently expanded their operations to 

350 dairy cows, half of the EPA’s threshold for Large CAFOs. 40 CFR §122.23(b)(4)(i). One 

need only look to the earlier caselaw to get some idea of this disparity. See Southview Farm, 34 

F.3d at 116 (2,200 cattle); Cmty. Ass'n for Restoration of the Env't v. Henry Bosma Dairy, 305 

F.3d 943, 947 (9th Cir. 2002) (5,500 cattle). In the latter case, the entirety of defendant’s field 

application site for 5,500 cows was 150 acres-the same size as Moon Moo’s fields. Henry Bosma 

Dairy, 305 F.3d at 947. Comparing appellee’s operation to these mammoth factory farms is 

simply unreasonable and unfair. 

 Second, broadening the scope of the NPDES permit program to include Moon Moo Farm 

would impose further hardships on America’s small farmers. Larger farms make more money 

than smaller ones, and the profitability of their economy of scale has quickly driven traditional 

farms out of business. Robert A. Hoppe, James M. MacDonald, and Penni Korb, Small Farms in 

the United States: Persistence Under Pressure 30, United States Department of Agriculture (Nov. 

16, 2014, 9:47 PM), http://www.ers.usda.gov/media/147007/eib63_1_.pdf. Pressures from the 

market have been compounded by government regulations. Unknowingly violating the CWA—
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by discharging pollutants without a permit, for example—can result in fines of up to $25,000 a 

day and a year in prison. CWA § 1319(a)(6)(c)(1). The shifting sands of EPA’s CAFO 

regulatory schemes can be easily absorbed by a giant CAFO, which can afford to stay in front of 

the law or actively lobby to change it. Smaller dairies, however, do not have these luxuries. 

Given the harm that Moon Moo and other small farmers would face if they were required to 

obtain NPDES permits, EPA is urged to agree with the ruling of the District Court and withdraw 

their appeal of this issue, particularly since reversing the District Court will have no practical 

effect on Moon Moo’s permitting status (see Section III(B)). See also 131 Cong. Rec. 15616, 

15657 (1985) (Statement of Sen. Wallop) (expanding that the program could open the floodgates 

and create an “administrative nightmare” for EPA). 

B. Even if the Farm is a CAFO or the Drainage Ditch is a Point Source, 
Compliance with the NMP Allows the Farm to Claim an Agricultural 
Stormwater Exemption to NPDES Permitting. 

 
Express language in the CWA exempts “agricultural stormwater” from the definition of 

“point source,” and this has not changed since the Act was passed. CWA §1362(14); Southview 

Farm, 34 F.3d at 120 (“agricultural stormwater run-off has always been considered nonpoint-

source pollution exempt from the Act”). Because the Farm’s runoff falls within this exemption, 

they cannot be required to obtain an NPDES permit. Thus the whole discussion of whether Moon 

Moo Farms is a CAFO would seem to be moot, since EPA will ultimately not require an NPDES 

in this case. R. at 2. Riverwatcher disagrees with the EPA’s interpretation of the Clean Water 

Act, however, even though this interpretation is owed Chevron deference. Chevron v. NRDC, 

467 U.S. 837, 842–843 (1984). First, Congress appears to have directly addressed this issue in 

the CWA. Id. The plain meaning of the term “agricultural stormwater” would include 

“precipitation-related discharges” caused by “raising livestock.” R. at 2.  
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 There seem to be two major reasons for the agricultural stormwater exemption. First, 

land application of manure is viewed as a sustainable practice which provides nutrients for crop 

production and has a minimal risk of adversely affecting water quality if an NMP is in place. 

National Pollutant Discharge Elimination System Permit Regulation and Effluent Limitation 

Guidelines and Standards for Concentrated Animal Feeding Operations (CAFOs), 68 FR 7176, 

7199-7200 [hereinafter 2003 CAFO Rule]; Terence J. Centner, Courts and the EPA Interpret 

Npdes General Permit Requirements for Cafos, 38 Envtl. L. 1215, 1220 (2008). Second, the 

stormwater exemption reflects the Congressional judgment that landowners should not be held 

liable for discharges “triggered not because of negligence or malfeasance, but by weather—even 

when those discharges came from what would otherwise be point sources.” Waterkeeper 

Alliance, 399 F.3d at 507. 

Riverwatcher may claim that the agricultural stormwater exemption does not apply to 

CAFOs using the language in 40 C.F.R. §122(e), which could be read to mean that point-source 

agricultural runoff is not exempted from NPDES requirements. 40 C.F.R. § 122.3(e) 

(exemptions include “[a]ny introduction of pollutants from non point-source 

agricultural…activities.…but not discharges from concentrated animal feeding operations”). 

EPA does not believe that the list of exclusions in §122(e) is exhaustive or should exclude 

stormwater from CAFOs, and has followed that determination in this case. 2003 CAFO Rule, 68 

FR at 7198 (“[t]here is nothing in the text of the point source definition (CWA section 502(14)) 

that indicates that Congress intended the agricultural storm water discharge exclusion not to 

apply to CAFOs”). 

In order for Moon Moo’s discharge to qualify as an agricultural stormwater discharge and 

thus be exempted from NPDES permitting requirements, there are several requirements that must 
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be met. The Farm must show that: [1] the discharge was the result of a precipitation-related 

event; [2] that they had implemented site-specific conservation practices to control pollutant 

runoff; [3] that an NMP was in place and dictated the application of manure and other field 

conditioners; and, [4] that the implementation and management of this NMP was maintained in 

records. See 40 C.F.R. § 122.23(e); 40 C.F.R. § 122.42(e)(1, 2); 2003 CAFO Rule, 68 FR at 

7212. 

1. The record suggests the discharge occurred after a rainfall event, and site-
specific conservation practices to control runoff were in place before the 
rainfall event. 

 
The first requirement—that the discharge only took place because of a rainfall event—is 

met: rainfall on April 11th and 12th of 2013 led to the discharge. R. at 6. The exemption 

specifically limits the regulation of discharges “primarily caused by nature,” as opposed to the 

release of water on the facility that carries nutrients from a field into protected waters. 

Waterkeeper Alliance, 399 F.3d at 508-09; See also Southview Farm, 34 F.3d at 121 (exemption 

applies to any “discharges [that] were the result of precipitation”).  

 Discharges happening after a rainfall do not automatically bar liability, however: 

“manure or process wastewater applied so thickly that it [runs] off into surface waters even 

during dry weather” will still require a permit. 2003 CAFO Rule, 68 FR at 7198. In Southview 

Farm, the Second Circuit found that the application of manure had been so intense and so close 

to the affected body of water that it would have occurred regardless of the precipitation. 34 F.3d 

at 121. In this case, however, there is no evidence that the discharges would have occurred 

regardless of the rainfall event.  Moreover, the only evidence that shows any discharge occurred 

was a single sample that was illegally collected after a rainfall event. R. at 6. 
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Moon Moo’s practice of spreading manure during a rain event has been criticized by 

Riverwatcher’s expert, but there is no evidence that this violated site-specific conservation 

practices. Id. In their 2003 final rule, EPA actually removed all prohibitive guidelines on manure 

application to saturated ground, noting that uncertainty over weather conditions would require 

CAFOs to install much larger manure storage facilities. 2003 CAFO Rule, 68 FR at 7212. In 

addition, all NMPs after 2006—including Moon Moo’s-are required to consider soil 

characteristics, weather, and other site-specific field conditions. Revised National Pollutant 

Discharge Elimination System Permit Regulation and Effluent Limitation Guidelines for 

Concentrated Animal Feeding Operations in Response to Waterkeeper Decision, 71 FR 37744, 

37775 [hereinafter 2006 CAFO Rule]. Because the Farm created and complied with an NMP it is 

reasonable to infer these variables were considered both by the Farm and the state agency before 

any manure was applied to Moon Moo’s fields. See R. at 6 (Riverwatcher’s expert “has no basis 

to dispute [NMP’s legitimacy]”). 

2. Appellees complied with a nutrient management plan and kept reliable 
records of that plan. 

 
Nutrient management plans, which are actually required before any CAFOs may apply 

manure, establish best management practices for landspreading operations. 40 C.F.R. § 412.4(c). 

These plans are designed to ensure that the nutrients—particularly the nitrogen and 

phosphorus—contained in the manure and other liquids being sprayed onto fields will be 

adequately absorbed before reaching waters of the United States. Revised National Pollutant 

Discharge Elimination System Permit Regulations for Concentrated Animal Feeding Operations: 

Supplemental Notice of Proposed Rulemaking, 73 FR 12321-02 [hereinafter 2008 CAFO Rule]; 

2006 CAFO Rule, 71 FR at 37750. The requirement that an NMP be in place before any 

discharges, first added to the regulations by EPA in 2003, has been called a “shield from any 
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type of enforcement.” Scott Jerger, EPA's New Cafo Land Application Requirements: An 

Exercise in Unsupervised Self-Monitoring, 23 Stan. Envtl. L.J. 91, 124 (2004). Appellee would 

agree with this characterization, since “it is undisputed that Moon Moo Farm filed an NMP with 

the State agricultural field office, and applied manure in accordance with its filed plan.” R. at 9. 

In addition, records of this plan are maintained on-site, as required by EPA’s rules, and with the 

Farmville Field Office. 40 C.F.R. § 122.42(e)(1, 2);  R. at 5-6. 

There is a related issue arising from the NMP. Riverwatcher may also claim that the 

addition of whey to Moon Moo’s Field since 2012 falls outside of the best management practices 

of Moon Moo’s NMP. R. at 5. The record from the trial court also shows a battle between 

experts, with Riverwatcher’s expert finding issue with the addition of whey to the soil, which 

Moon Moo’s expert defends as a common agricultural practice. R. at 6-7. This argument fizzles, 

however, if the addition of whey to the appellee’s manure lagoons was covered by appellee’s 

Nutrient Management Plan. R. at 9. Federal guidelines require NMPs to account for the addition 

of any plant available nutrients (including chemical fertilizer, groundwater, and biosolids) 

besides manure. 2008 CAFO Rule, 73 FR at 70445-70446. These non-manure additions are 

distinguished from harmful pollutants like pesticides, which are forbidden by EPA guidelines. 

2003 CAFO Rule, 68 FR at 7198. In addition, at least one state agency with responsibility over 

NMPs allows an even mixture of manure and non-manure in a facility’s lagoon. N.Y. Comp. 

Codes R. & Regs. Tit. 6, § 360-5.3 (2013). Thus, there is strong evidence to suggest that the 

addition of whey to appellee’s manure lagoon was included in their NMP, and was thus 

sanctioned by the State of New Union.  

By complying with their NMP and maintaining adequate records to this effect, Moon 

Moo Farms can demonstrate that any discharge from their fields was the sole result of 
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precipitation and not caused by any wrongdoing. Because the EPA has chosen not to ascribe 

guilt for such accidental occurrences, and because this agency determination is owed great 

deference under Chevron, the District Court was correct in ruling for appellees.  

IV. MOON MOO FARMS IS NOT SUBJECT TO A CITIZEN SUIT UNDER RCRA 
BECAUSE THE MIXTURE IS NOT A SOLID WASTE AND IT DOES NOT PRESENT 
AN IMMINENT AND SUBSTANTIAL ENDANGERMENT TO HEALTH. 
 
 Under RCRA, a private right of action does not exist where the defendant has not handled 

a solid waste or caused an endangerment to health or the environment. Although, “RCRA is a 

comprehensive environmental statute that governs the…disposal of solid…waste,” its scope is 

necessarily limited. Mehrig v. KFC Western, Inc., 516 U.S. 479, 483(1996). RCRA’s scope does 

not extend to solid wastes that are not discarded, nor does it extend to speculative or minor 

endangerments. 

 By its plain language, a material is not a solid waste if it is not “discarded.” A material is 

not discarded when it is put to a purposeful application, especially when that use is beneficial use 

or reuse of the material. Here, Moon Moo Farm purposefully applies the mixture—wholly 

composed of dairy production byproducts—to its fields as a fertilizer and soil conditioner for 

grass that is winter feed for its cows.  

 Even if the mixture were a solid waste, Riverwatcher’s claim still fails because it 

presented no evidence that Moon Moo’s waste presents an imminent and substantial 

endangerment to health. In particular, Riverwatcher failed to establish a causal link between the 

waste and the alleged threat or harm. R. at 11. And even if such a link did exist, neither fecal 

coliform nor nitrates substantially endanger health or the environment. Id. Accordingly, the 
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district court correctly granted summary judgment on plaintiff’s RCRA claim in defendant’s 

favor. 

A. Moon Moo Farm’s Mixture is Not a Solid Waste Because it is Not Discarded 
and is Beneficially Reused Within the Generating Industry.   

 
 Under the first of RCRA’s citizen suit provisions, a citizen’s right to sue to prevent the 

violation of the statute’s prohibition on open dumping is substantially narrowed by the statutory 

definitions. RCRA § 7002, 42 U.S.C. § 6972(a)(1)(A) (2012). In this case, Riverwatcher’s 

citizen suit alleged that Moon Moo Farms’ land spreading practices violate the general 

prohibition on the open dumping of solid waste. RCRA § 4005(a), Id. at 6945(a). Under this 

prohibition, “any solid waste management practice or disposal of solid waste…which constitutes 

the open dumping of solid waste…is prohibited.” Id. An open dump is any dump which does not 

meet the criteria of RCRA. Id. at §6903(14). Solid waste means “any garbage, refuse, sludge… 

and other discarded material, including solid, liquid, semisolid…resulting from industrial, 

commercial, mining, and agricultural operations….” Id. at 6903(27) (emphasis added). By its 

plain language, materials are only discarded when cast aside as useless, which is not the case 

here.   

1. Riverwatcher does not have a claim under RCRA because the mixture was 
not “discarded.” 
 

 Riverwatcher’s proposition that the mixture is ‘discarded’ when applied to the fields (and 

hence a solid waste) is inconsistent with the plain language of RCRA. When determining the 

meaning of a statute, courts “look first to its language, giving the words used their ordinary 

meaning.” Moskal v. United States, 498 U.S. 103, 108 (1990). “Absent a clearly expressed 

legislative intention to the contrary, that language must ordinarily be regarded as conclusive.” 

Consumer Prod. Safety Comm’n v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980). 
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Accordingly, the term “discard[ed]” must be given its ordinary meaning, unless contrary 

to legislative intent. ‘Discard’ means “to throw (something) away because it is useless or 

unwanted.” Discard, Merriam-Webster Online (Nov. 11, 2014, 11:14 PM), http://www.merriam-

webster.com/dictionary/discard. Defining “discard” this way is not contrary to legislative intent 

for two main reasons. First, “the statutory definition of ‘solid waste’ is quite specific,” which 

implies Congress did not intend a “broad definition.” American Mining Congress v. United 

States EPA, 824 F.2d 1177, 1189-90 (D.C. Cir. 1987) [AMC I] (finding  “congressional intent to 

extend EPA’s authority to materials that are truly discarded, disposed of, thrown away, or 

abandoned”). Second, the enacting Congress “was concerned with waste products of all types 

that were contributing to ever-increasing landfills.” Safe Air v. Meyer, 373 F.3d 1035, 1045 (9th 

Cir. 2004) (summarizing H.R. Rep. No. 94-1491, at 2 (1976), reprinted in 1976 U.S.C.C.A.N. 

6238, 6239). EPA regulations also define discard in its usual sense. 40 C.F.R. §261.4 (2014) 

(defining “discarded material” as abandoned, recycled in a manner constituting disposal, or 

considered inherently waste-like). Therefore, RCRA’s open dumping prohibition of solid waste 

is limited, by the plain meaning of “discard”, to materials that have been thrown out because they 

are no longer useful. 

 Numerous federal circuits have addressed the definition of solid waste and they 

consistently hold that the waste must actually be discarded, in the usual sense. For instance, in 

Safe Air v. Meyer, the Ninth Circuit held that Kentucky bluegrass residue purposefully left on 

farmers’ fields and then burned to return nutrients to the soil was not discarded. Safe Air, 373 

F.3d at 1047; see also AMC I, 824 F.2d at 1179 (“[E]ncompassing materials retained for 

immediate reuse [in the mining process] within the scope of ‘discarded material’ strains…the 

everyday usage of that term.”); Oklahoma v. Tyson Foods, Inc., 2010 WL 653032 (N.D.Okla. 
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2010) (holding that poultry litter is not discarded because farmers value it and pay a market value 

for it as it is used as a fertilizer and soil amendment). In summary, a material is simply not 

discarded when it is purposefully used or reused.  

 By spreading the mixture onto its fields as a fertilizer and soil conditioner, Moon Moo 

Farms was clearly not “discarding” it.  R. at 5. “Discarded,” in its usual sense, means to throw 

something away because it is useless. Moon Moo did not throw away any part of the mixture, 

nor is the mixture useless. The purposeful application of the manure to its fields as a fertilizer is 

clearly not within this definition, nor is the whey component of the mixture useless, as “land 

application of whey as a soil conditioner [is] a longstanding practice that has been traditional in 

New Union since the 1940s.” R. at 6 (quoting Dr. Emmet Green); See also Centner, NPDES 

General Permit Requirements, supra, at 1220 (explaining that applying manure and whey to the 

land is a valuable, sustainable agronomic practice). Therefore, to hold that the mixture is a solid 

waste requires an unwarranted departure from the statute’s plain meaning. 

2. The mixture is not also not a solid waste because it is destined for beneficial 
reuse within the generating industry itself.  

 
 In addition to primarily examining the plain meaning, other federal circuits have supplied 

three relevant considerations to determine if a waste is discarded. Safe Air, 373 F.3d at 1043. 

The first of these considerations is “whether the material is destined for beneficial reuse or 

recycling in a continuous process by the generating industry itself.” Id. (quoting AMC I, 824 F.2d 

at 1186) (internal quotations omitted). The next is “whether the materials are being actively 

reused, or whether they merely have the potential of being reused.” Id. (quoting American 

Mining Congress v. EPA, 907 F.2d 1179, 1186 (D.C. Cir. 1990) (AMC II)). And the final 
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consideration is whether the original owner reuses the materials.  Id. (citing United States v. 

ILCO, 996 F.2d 1126, 1131 (11th Cir. 1993)).  

 Moon Moo’s application of the mixture does not constitute the open dumping of a solid 

waste under these extra considerations. First, the manure and acid whey combination is both 

produced and used within one generating industry (dairy production). Second, while some 

manure is stored in lagoons on the farm’s land, it is consistently used by Moon Moo as a 

fertilizer. R. at 5. Finally, Moon Moo Farms uses the manure as the original owner. And while 

the yogurt plant may be the original owner of the acid whey, it should be noted that the farm uses 

this material within the same generating dairy industry. Furthermore, the court in ILCO, which 

added this final consideration, was concerned with “spent materials,” that were contaminated and 

are no longer useful.  996 F.2d at 1131 (citing 40 C.F.R. § 261.1(c)(1) (1992). Thus, the farm’s 

use of the mixture at hand does not qualify as a solid waste under these extra considerations. 

3. Moon Moo’s application of the mixture to its fields is within limits set by a 
state-issued plan, so it is a normal beneficial usage. 

 

 Finally, Moon Moo uses its mixture as a fertilizer, so it is not considered discarded for 

the purposes of RCRA. When enacting RCRA, the House stated: “agriculture wastes which are 

returned to the soil as fertilizer or soil conditioners are not considered discarded material in the 

sense of this legislation.” H. Rep. No. 94-1491 (1976). Thus, “[t]he criteria [of the act] do not 

apply to agricultural wastes, including manures and crop residues, returned to the soil as 

fertilizers or soil conditioners.” 40 C.F.R. § 257.1(c) (2013) (emphasis added). Courts generally 

apply this section as a “functional inquiry focusing on defendants’ use of the animal waste 

products.” Water Keeper Alliance, Inc. v. Smithfield Foods, Inc., 2001 U.S. Dis. LEXIS 21314 

at *12 (E.D.N.C. 2001). In other words, courts look to see if the use of the animal waste products 
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is a beneficial use as a fertilizer or conditioner or if the use is actually a pretext for disposal—the 

animal waste exception is not intended to be a license for farmers to dispose of wastes on their 

fields when it is not beneficial to do so. See, e.g., Cmty. Ass’n for Restoration of the Env’t, Inc. 

v.. Cow Palace, LLC, 2013 U.S. Dist. LEXIS 87720 at *15-16 (E.D.W.A. 2013).   

 Moon Moo’s animal waste products were not intended for disposal, but rather for 

fertilizing agricultural land and conditioning the soil. First, Moon Moo applies the manure 

pursuant to a “Nutrient Management Plan” (NMP). R. at 5. (See Section III). “The NMP sets 

forth planned seasonal manure application rates, together with a calculation of expected uptake 

of nutrients by the crops grown on the fields where the manure is spread.” Id. Thus, the amount 

of manure that Moon Moo spreads is designed by experts to be at a level beneficial to Bermuda 

grass, the specific crop grown here. The record does not state whether the acid whey is 

considered under this plan. Riverwatcher alleges that the acid whey, which lowers the pH of the 

mixture, prevented the grass from absorbing the nutrients in the mixture. R. at. 6. Moon Moo 

Farm’s expert, Dr. Emmet Green, conceded that this may be the case but responded that addition 

of whey as a soil conditioner is a “longstanding practice” and that the grass is a hardy crop that 

“tolerates a wide range of soil pH conditions.” Id. From the testimony in the court below it is 

clear that Moon Moo farms does not place the mixture on its fields to dispose of it. Rather, the 

farm applies the mixture because it helps its crop of Bermuda grass grow, and thus, it is not a 

solid waste as it is put to a beneficial agricultural use. 

B. Riverwatcher’s Citizen Suit was Properly Dismissed Because Plaintiffs Failed 
to Present Evidence Linking Moon Moo Farm to Any Substantial 
Endangerment.   

 
 Although it is clear that the mixture spread on the fields does not constitute a solid waste, 

plaintiff’s citizen suit under RCRA also fails because they have not demonstrated the Farm’s 
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land spreading practice “may present an imminent and substantial endangerment to health or the 

environment.” 42 U.S.C. § 6972(a)(1)(B) (2012). Under this citizen suit provision, plaintiffs 

must prove the following: (1) “the defendant must be a person…who was or is a generator…of 

solid…waste;” (2) “this defendant contributed to handling…of solid waste”; and, (3) “that such 

waste may present an imminent and substantial endangerment to health or the environment.” 

Burlington Northern & Santa Fe Ry. v. Grant, 505 F.3d 1013, 1020 (10th Cir. 2007). The District 

Court did not err when it found that Riverwatcher has failed to establish any of these elements. 

R. at 11-12. First, as discussed above, the mixture is not discarded and is, therefore, not a solid 

waste. Id. Second, the plaintiffs have failed to show that the farm has contributed to the nitrate 

advisories. Id. And third, the mixture itself does not pose legitimate risk to health or the 

environment. Id.   

1. Riverwatcher has failed to show that Moon Moo Farm’s mixture is 
causally linked to any endangerment.   

 
 Although broad in scope, the citizen’s suit is not so broad as to allow a claim against a 

defendant whose wastes are not causally linked to any endangerment. Under this standard, a 

person must actually contribute to the handling of a solid waste that causes an endangerment. In 

other words, a plaintiff must show a causal link between the endangerment and the waste. AG of 

Okla. v. Tyson Foods, Inc., 565 F.3d 769, 777 (10th Cir. 2009). In Tyson Foods, the state alleged 

that a poultry farm’s practice of spreading poultry litter on its fields caused elevated bacteria 

levels in a nearby watershed. Id. at 774. The court, however, denied this claim because the 

bacteria could have come from many sources abutting the watershed, including “humans, various 

wildlife, and numerous farm animals [that]…harbor the various bacteria at issue.” Id. at 778.  

Although a plaintiff only has to prove the defendant was “one of the sources…[not] the only 

contributing source,” the plaintiff does have to provide evidence of a causal link. Id. at  779; see 
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also Davies v. National Coop. Refinery Ass’n, 963 F. Supp. 990, 999 (D.Kan. 1997) (denying 

RCRA claim when plaintiffs failed to show that anyone would actually be exposed to or harmed 

by contaminants from a petroleum refinery).   

 Riverwatcher presented insufficient evidence to establish a causal link between the land 

spread mixture on Moon Moo’s farms and any endangerment. R. at 11. Riverwatcher claim that 

Moon Moo Farm’s mixture caused the nitrate advisory in 2013. R. at 7. It is just as likely, 

however, that any of the many farms in the region caused the nitrate advisory. Id. These 

advisories were common in the region well before 2012, when Moon Moo Farm increased the 

size of its herd and began mixing acid whey in with its manure. Id. (noting that advisories were 

issued in 2002, 2006, 2007, 2009, and 2010). These advisories were actually more common 

before the farm began these practices. Additionally, Riverwatcher’s own expert conceded that it 

was “impossible to state that Moon Moo Farm was the ‘but for’ cause of the nitrate advisory.” Id. 

(emphasis added). As was the case in Tyson, there is simply insufficient evidence to conclude 

that the defendant farm is or was the cause of contamination of local watersheds. 565 F.3d 769. 

In fact, Riverwatcher failed to present any relevant evidence establishing a link between Moon 

Moo Farm and the nitrate advisories or any other endangerment. 

2. The mixture is not an imminent and substantial endangerment because its 
harm is limited to a small subset of the population and is easily avoided.   

     

 Even if Riverwatcher could establish a link between the mixture and the nitrate advisory 

(or high fecal coliform levels), its RCRA claim must still fail because the mixture does not 

present an imminent and substantial endangerment to health or the environment. RCRA § 7002, 

40 U.S.C. § 6972(a)(1)(B)(2012). Generally, courts interpret this standard broadly. See e.g., 

United States v. Price, 688 F.2d 204, 213-214 (3rd Cir. 1982) (noting this standard’s “expansive 
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language”). These interpretations, however, do not go beyond the act’s plain language. See e.g., 

Mehrig, 516 U.S. at 485-486 (noting that this is a forward-looking act that does not remedy past 

wastes that no longer present a risk). Consequently, the act must be read literally, and not given 

scope beyond what Congress intended. Hard v. Reliance Standard Life Ins. Co., 560 U.S. 242, 

251 (2010) (“We must enforce plain and unambiguous statutory language according to its 

terms.”).  

 To meet the endangerment standard, a plaintiff must show that a solid waste currently 

threatens to cause a serious harm. While an endangerment is a “threatened or potential harm,” 

Burlington Northern, 505 F.3d at 1021, “imminent” requires “[a] threat which is present now, 

although the impact of the threat may not be felt until later.” Mehrig at 486 (quoting Price v. 

United States Navy, 39 F.3d 1011, 1019 (9th Cir. 1994)). The term “substantial” requires that the 

endangerment be “serious.” Burlington Northern, 505 F.3d at 1021 (quoting Interfaith 

Community Organization v. Honeywell Int’l, Inc., 399 F.3d 248, 258 (3d Cir. 2005)). A serious 

risk occurs where “there is reasonable cause for concern that someone or something may be 

exposed to risk of harm…in the event remedial action is not taken.” Id. Remedial action does not 

necessarily mean a suit under RCRA, as one court has held that a RCRA suit improper when the 

harm could be easily avoided. Davies, 963 F. Supp. at 999 (“plaintiffs have been warned of the 

danger and are able to occupy the property without serious risk to their health by using an 

alternative water supply”). In sum, Riverwatcher must show that Moon Moo’s land spreading 

practice currently threatens (or will threaten) to cause a serious harm that cannot be easily 

avoided.   

 Riverwatcher has not even met this relatively low burden. As noted above, Riverwatcher 

has not adduced any evidence to show that Moon Moo’s land spreading is linked to any current 
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or future harm.  R. at 11.  Even assuming the presence of some link between Moon Moo and the 

nitrate advisories or the elevated fecal coliform levels in the ditch (see R. at 6), there is still no 

risk of serious harm.  First, fecal coliforms are “generally not harmful themselves,” but may be 

indicators that other, more serious pathogens are in the water supply. Environmental Protection 

Agency, Fecal Bacteria (Nov. 30, 2014, 12:48 PM), 

http://water.epa.gov/type/rsl/monitoring/vms511.cfm.  Riverwatcher, however, presented no 

evidence showing that other, more harmful pathogens are present.  Second, Farmville’s “nitrate” 

advisory does not constitute a serious harm because “the levels of nitrates in the…drinking water 

were [only] hazardous to infants less than two years old,” R. at 6, and households with infants 

can “administer bottled water to their infants, avoiding any potential health risk.” R. at 11-12.  In 

sum, because Riverwatcher has failed to show any causal link between the mixture and any 

present or threatened harm that is serious, and not easily avoided, the District Court did not err in 

dismissing Riverwatcher’s suit.   

CONCLUSION 
 
 For the foregoing reasons, the District Court’s grant of summary judgment in favor of 

Moon Moo Farms, and the award of damages, should be affirmed. 
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