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INTRODUCTION 

 Plaintiff Cordelia Lear (“Lear”) owns ten acres that have been designated as critical 

habitat for a wholly intrastate population of the Karner Blue Butterfly, a protected species 

under the Endangered Species Act (“ESA”), 16 U.S.C. §§ 1531-1544. When Lear consulted 

with the New Union office of the United States Fish and Wildlife Service (“FWS”), she was 

advised that any disturbance of the critical habitat other than the continued mowing that 

sustained the habitat would be considered a taking under the ESA. Lear was also advised that 

it was possible for her to obtain an Incidental Take Permit (“ITP”) under section 10 of the 

ESA, but that she would have to develop a habitat conservation plan (“HCP”) and conduct an 

environmental assessment under the National Environmental Policy Act (“NEPA”). 

 FWS provides support for the preparation of ITPs. Further, a third party, the Brittain 

County Butterfly Society has expressed an interest in protecting the species. Instead of 

exploring either of these avenues, Lear determined that the cost of preparing the ITP, NEPA 

assessment, and the HCP would make the effort futile. She did not consider that, within ten 

years, the site would be available for development under the ESA if she decided to do to stop 

artificially creating the habitat for the butterflies. 

Instead, Lear then decided upon an alternative development proposal (“ADP”) that 

would not disturb the critical habitat, but instead fill in one-half acre of marsh. Lear’s ADP 

did not require federal approvals because the construction of a dwelling such as she proposed 

is authorized by the U.S. Army Corps of Engineers. See Issuance of Nationwide Permit for 

Single-Family Housing, 60 Fed. Reg. 38,650 (July 27, 1995). 

 Lear’s request to develop the one-half acre of marsh was denied by Britton County 

(“the county”) due to their 1982 Wetland Preservation Law on the grounds that a residential 

home site was not a water-dependent use and that only water-dependent uses would be 

permitted.  
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 Without then having her property assessed and without having made any effort to 

utilize the resources available through FWS, Lear filed suit in federal district court seeking a 

declaration that the ESA, as applied, was an unconstitutional exercise of congressional 

legislative power or, alternatively, seeking just compensation from FWS and the county for a 

complete regulatory taking of her property. 

 This appeal arises from the district court’s determination that, despite that Lear did 

not explore the avenues for assistance that the federal government made available to her or 

that other interested parties may have had, despite that Lear’s land could be freed of the ESA 

limitations if she stopped maintaining it, despite that the federal government left options for 

Lear to make beneficial use of her land, and despite that it was an action of a local 

government that created the liability, FWS had conducted a regulatory taking of her property 

and awarded Lear damages. 

 

JURISDICTION 

 The district court had jurisdiction pursuant to 28 U.S.C. § 1331 because Lear brought 

claims under the Constitution of the United States involving issues of both federal and local 

law. The district court had jurisdiction over the takings claim against the United States 

because she waived all damages in excess of $10,000 with respect to her claim against the 

United States. See 28 U.S.C. §§ 1346(a)(2), 1491(a)(1). With respect to her takings claim 

against Brittain County, the district court had supplemental jurisdiction under 28 U.S.C. § 

1367(a). This court has jurisdiction pursuant to 28. U.S.C. §§ 1291 and 1294 as the district 

court in the district of New Haven issued its final decision, the Twelfth Circuit embraces the 

district of New Haven, and the Supreme Court has not granted direct review.  This appeal is 

from the final decision and judgment that disposed of all claims before the district court. 
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ISSUES PRESENTED FOR REVIEW 

 This appeal raises six issues for review by this court and responds to a seventh issue 

raised by Lear. The issues are briefed in the order requested by the court. 

1. Whether the ESA is a valid exercise of Congress’s Commerce power as applied to a 

wholly intrastate population of an endangered species that would be eliminated by 

construction of a single-family residence for personal use? 

2. Whether Lear’s takings claim against FWS is ripe without having applied for an ITP 

under ESA section 10, 16 U.S.C. § 1539(a)(1)(B)? 

3. Whether the relevant parcel for the takings analysis is the entirety of Lear Island or 

merely the Cordelia Lot as subdivided in 1965? 

The remaining issues assume that the relevant lot is the Cordelia Lot. 

4. Whether the fact that the lot will become developable upon the natural destruction of the 

habitat in ten years shield the government from a takings claim based on complete 

deprivation of economic value to the property? 

5. Whether the Brittain County Butterfly Society’s offer to pay $1,000 per year in rent for 

wildlife viewing precludes a takings claim for complete loss of economic value? 

6. Whether public trust principles inherent in the title preclude Lear’s claim for a taking 

based on the denial of a county wetlands permit? 

7. Whether FWS and the county are liable for a complete deprivation when either the 

federal or county regulation, by itself, would still allow development of a single-family 

residence? 

 

STATEMENT OF FACTS 

 Lear Island, located in Brittain County, New Union, was granted to Cordelia Lear’s 

ancestor Cornelius Lear in 1803 by an Act of Congress. The Lear family occupied the Island 
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since the 1803 grant and enjoyed its use as a homestead, farm, and hunting and fishing 

grounds.  

 After nearly two centuries of use and enjoyment of the island as one parcel, in 1965 

King James Lear (“Lear Sr.”) (descendent of Cornelius and the owner of the entire island in 

1965), determined to divide Lear Island into three parcels. The Brittain Town Planning Board 

approved the subdivision of the property into three lots: the 550-acre Goneril, the 440-acre 

Regan, and the 10-acre Cordelia Lots, named after Lear Sr.’s three daughters. Lear Sr. deeded 

one lot for each of his daughters, reserving a life estate in each lot for himself.  

 From 1965 until his death in 2005, the Lear Sr. continued living on the Island as a 

homestead. During this period, he built a residence on the Regan Lot and kept the Cordelia 

Lot—referred to as the “Heath” by the family —open by annual mowing each October. 

Because of the annual mowing, the Heath has become covered with wild lupine flowers, and 

become the sole habitat for the only remaining population of the endangered Karner Blue 

Butterfly in New Union. In 1992, after decades of the annual mowing, the Heath was 

designated by FWS as critical habitat for the New Union subpopulation of Karner Blues.  

 In 2012, seven years after coming into possession of the lot, Lear contacted FWS to 

inquire about developing the Heath. FWS advised Lear that any disturbance of the Karner 

Blue habitat would be a take under the ESA, and development would require an Incidental 

Take Permit (“ITP”), which in turn would require development of a habitat conservation plan 

(“HCP”). The New Union FWS field office sent an official letter to Lear following her 

inquiry, detailing the requirements for a permit, and how to develop an ITP.  

 After only investigating one option to hire an outside consultant to prepare an ITP, 

Lear determined the cost to be prohibitive. Rather than pursue the ITP, she developed an 

alternative development plan (“ADP”) that would not disturb the lupine fields. The ADP 

proposed to fill one half-acre of the marsh portion of the Cordelia Lot and build a residential 
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home on the site. The proposed site required no federal approvals to build. The ADP did 

require local approval to fill the marsh area, and in December 2013, the county’s Wetlands 

Board denied her permit: water dependent use would be allowed; however, a residential 

home did not meet this requirement.  

 Since the denial of the local permit, Lear has not sought a reassessment of the 

property value. She also denied an offer by the Brittain County Butterfly Society to pay 

$1,000 annually for the privilege to view the Karner Butterfly, and has failed to seek similar 

offers from other groups. She has never formally sought an ITP to develop the Heath. Lear 

filed suit against FWS and the county in February 2014 in the Federal District Court for the 

District of New Union. After the district court entered a verdict against the FWS and Brittain 

County, FWS filed a Notice of Appeal on June 9, 2016.  

 

SUMMARY OF ARGUMENT 

1. The trial court was correct in holding that the ESA section 9 “take” provisions were a 

valid exercise of Congress’s Commerce powers. Six other circuits have ruled that section 

9 is a valid exercise of the Commerce Clause, some among purely intrastate species. 

2. The trial court erred when it concluded that the case was ripe because Lear’s application 

would be futile or severely burdensome because of the cost. Mere financial burden is not 

considered in evaluating the hardship of the parties. Morris v. United States, 392 F.3d 

1372, 1374 (Fed. Cir. 2004). Further, without a decision or other final indication from the 

FWS as to the outcome of the application, the case is not ripe. Palazzolo v. Rhode Island, 

553 U.S. 606, 618 (2001). Since neither factor is met, the case is not ripe. 

3. The District Court erred when it determined the relevant parcel for the takings analysis 

was the Cordelia Lot. Lear never had any investment backed expectations of the land: it 

was a gift given to her. If she did, those expectations came into effect when she obtained 
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fee simple title in 2005 upon the death of her father. Lear Sr. had investment backed 

expectations for the entire island, which he divided into three lots in order to meet those 

expectations. Since his expectations were based on the entire island, that is the proper 

parcel for the takings analysis. 

4. The District Court erred in ruling that there was a complete loss of economic value for the 

entire parcel. Since Lear has the option to stop maintaining the property and to allow the 

habitat to die out naturally, there is at most a temporary taking. Further, since Lear did not 

have the property assessed, she has failed to meet her burden of proof to show that the 

property does not have value to investors who are willing to wait the ten years. 

5. The offer by the Brittain County Butterfly Society to pay $1,000 per year to rent the space 

for wildlife viewing precludes Lear’s takings claim. While the value of the property is no 

longer $100,000, the land would still have value as it would have a consistent source of 

income. Under Palazzolo, the claim should be denied. Palazzolo, 533 U.S. at 616. 

6. Long before the United States Supreme Court made public trust principles a written 

foundation of federal law, several individual states had adopted policies and laws that 

supported public trust doctrine. Knowing that these principles applied in many states of 

the Union even in 1803 when the Lears originally obtained title, including several of the 

states that donated lands to the federal government that made up the Northwest Territory, 

created some expectation that the public trust was present. These public trust principles 

preclude Lear’s claim for a taking. 

7. The district court erred when it consolidated the ESA restrictions and the county’s 

Wetlands Preservation Law criteria to determine that the lot had been deprived of all 

economic value and found that the two were jointly and severally liable. The actions by 

the trial court violate both the Supremacy and Appropriations Clauses of the United 

States Constitution. 



7 

ARGUMENT 

I. THE ENDANGERED SPECIES ACT IS A LEGITIMATE EXERCISE OF 

CONGRESS’S AUTHORITY UNDER THE COMMERCE CLAUSE.  

A. Regulating an intrastate species “take” under the Endangered Species Act is an 

economic activity under the Commerce Clause, U.S. Const. Art. I § 8 cl. 3.  

The lower court correctly found that the Endangered Species Act’s (“ESA”) prohibition 

on a “take” is an economic activity because it is related to land clearing and vegetation 

removal. Opin. 7. Section 9 of the ESA prohibits the “take” of any endangered species. ESA 

§ 9(a)(1)(B), 16 U.S.C. § 1538(a)(1)(B). A “take” is defined as a regulation that leads to 

“significant habitat modification or degradation where it actually kills or injures wildlife by 

significantly impairing essential behavioral patterns, including breeding, feeding or 

sheltering.” 50 C.F.R. § 17.3 (2015).  

In Raich, the Supreme Court stated that through the Commerce Clause Congress “may 

regulate purely local activities that are part of an economic class of activities that have a 

substantial effect on interstate commerce.” Gonzales v. Raich 545 U.S. 1, 17 (2005). These 

local activities include matters that are purely intrastate. Id. While the Supreme Court has not 

determined that the ESA is a valid exercise of the Commerce Clause, six circuits have. San 

Luis & Delta-Mendota Water Auth. v. Salazar, 628 F.3d 1163, 1176 (9th Cir. 2011) (“San 

Luis”); Wyoming v. United States DOI, 442 F.3d 1262, 1264 (10th Cir. 2006); GDF Realty 

Investments, Ltd. V. Norton, 326 F.3d. 622, 640-41 (5th Cir. 2003); Gibbs v. Babbitt, 214 

F.3d 483,493 (4th Cir. 2000); Nat’l Ass’n of Home Builders v. Babbitt, 327 F.3d 1041, 1049-

1050 (D.C. Cir. 1997); Alabama-Tombigbee Rivers Coal. V. Kempthorne, 477 F.3d 1250, 

1277 (11th Cir. 2007) (“Alabama-Tombigbee”). In addition, the First Circuit dismisses the 

argument out of hand. See Strahan v. Coxe, 127 F.3d 155, 167-168 (1997) (discussing the 

impact of the ESA as a “valid act of Congress enacted pursuant to its Commerce Clause 
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powers” without discussing why it is valid: “Defendants wisely do not challenge Congress’ 

authority to enact the [ESA]”). These courts have determined that the ESA’s prohibition on a 

“take” is a valid exercise of Congressional authority under a number of theories. San Luis, 

628 F.3d at 1176; Wyoming v. United States DOI, 442 F.3d at 1264; GDF Realty, 326 F.3d. 

at 640-41; Gibbs, 214 F.3d at 493; Nat’l Ass’n of Home Builders, 327 F.3d at 1049-1050. 

Further, the D.C. Circuit found that the ESA was valid under the Commerce Clause as 

applied to the Arroyo toad, a species wholly located in California. Rancho Viejo, L.L.C. v. 

Norton, 323 F.3d 1062, 1069 (D.C. Cir. 2003). Similarly, the Fifth Circuit also found the 

“take” regulations valid as applied for six species of subterranean invertebrates found only 

within two counties in Texas. GDF Realty, 326 F.3d at 624, 640-41. 

In San Luis, the Ninth Circuit provided a non-exhaustive list of justifications for the 

ESA. San Luis, 628 F.3d at 1176. (1) Species may be threatened by over utilization for 

commercial purposes; (2) The ESA protects endangered species threatened in, impart, by 

prohibiting all interstate and foreign commerce in those species; (3) The destruction of 

biodiversity has an impact on interstate commerce; (4) Regeneration of an endangered 

species is important for the future commercialization of that species; (5) Genetic diversity 

improves agriculture and aqua culture which aids in interstate commerce. Id. 

 Like in Alabama-Tombignee, genetic diversity is protected by the prohibition 

of a take in the instant case. 

In Alabama-Tombignee, a coalition of industrial associations brought suit against the 

FWS for listing the Alabama sturgeon, a type of fish, under the Endangered Species act. 

Alabama-Tombignee, 477 F.3d at 1252. After the sturgeon was listed, the plaintiffs were 

prohibited from making a “take” on the land. Id. Amongst the claims was that the ESA was 

not a valid exercise of Congresses’ Commerce Clause authority. Id. The 11th Circuit found 
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that it was a valid exercise because the benefit of the sturgeon on genetic diversity had an 

aggregate effect on interstate commerce. Id. at 1273. 

The 11th Circuit noted that genetic diversity is integral to promoting agriculture and 

aquaculture necessary for the nation’s economy. Id. The sturgeon’s existence as a species on 

this planet inherently aids the planet’s genetic diversity. Id.  

The court also disregarded any notion that the ESA was meant to only protect 

interstate species and not intrastate species. Id. at 1274. This is because as the court found, 

Congress intentionally wanted to protect these species because they may hold “scientific and 

economic” value that is currently unknown. Id. at 1275. This potential for future value for 

interstate commerce led the court to conclude that the intrastate sturgeon should be protected. 

Id. at 1277.  

Similarly, the protection of the Karner Blue Butterfly plays a role in maintaining 

genetic diversity. The Alabama sturgeon is a purely intrastate species. Id. Less restrictive 

than the sturgeon, the butterfly is found in several states and another country. 57 Fed. Reg. 

59,236 (Dec. 14, 1992). Sturgeon and other endangered species promoted agriculture and 

aquaculture in the United States by being untouched and left alone in nature. Alabama-

Tombignee, 477 F.3d at 1252. In the same way the Karner Blue Butterfly by definition of it 

being a species on this planet helps genetic diversity. Id. And further like the sturgeon it has 

economic and scientific value that may only be able to be harnessed in the future. The last 

New Union population on the Cordelia lot deserves protection under the Commerce Clause. 

 The ESA is clearly constitutional under the Commerce Clause.  

There are a number of ways that this court can characterize the ESA as constitutional 

under the Commerce Clause. Lear argues the prohibition against “taking” is a noneconomic 

activity that exceeds federal authority. As discussed above, this issue has been settled by six 

US Circuit Courts that have consistently found it to be a legitimate regulation of commerce. 
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Finally, multiple theories exist as to why the Karner Blue Butterfly affects economic 

activity and thus justifies the prohibition against taking as falling within the scope of the 

Commerce Clause. First, from the record, there is evidence of ecotourism activities: even 

local tours create economic activity. Second, the butterfly may have commercialization 

prospects that are, as of yet, unknown but that may become significant in the future. Third, 

the local population of the Karner Blue Butterfly plays a role in genetic diversity: it is 

distinctly separated from other colonies of the butterfly, which may permit scientific research 

into the evolution and adaptation of populations of the butterfly. Finally, the butterflies affect 

the lake ecosystem in unknown ways and the lake is involved in interstate commerce. 

 

II. LEAR’S FAILURE TO APPLY FOR AN ITP UNDER THE ESA §10, 16 U.S.C. §1539 

(A)(1)(B) PREVENTS THIS ISSUE FROM BEING RIPE FOR REVIEW.  

The lower court mischaracterized Lear’s position when it decided that her ITP 

application would be “futile” or severely “burdensome.” Opin. 9. While the lower court has 

stated the application process is unfair to plaintiff, it has failed to justify this finding by 

explaining how it came to this conclusion: the cited cases do not support Lear’s position in 

the instant case. Harrell v. Fla. Bar, 608 F.3d 1241, 1259 (11th Cir. 2010). 

The court stated that it would be impossible for Lear to complete an ITP application 

without stating what specific circumstances that made plaintiff’s position impossible. Opin. 

9. Therefore, without an explanation it would seem that the application is possible for Lear to 

complete. Further the district court stated that cost of the application process far exceeds the 

value of the property. Id. The cost of the application is not outcome determinative for the 

issue of ripeness. Thus, the district court misapplied the ripeness doctrine in its findings.  

Under §10, 15 U.S.C. §1539 (a)(1)(b) Congress has authorized the FWS to grant permits 

for “incidental takes” of a listed endangered species. Babbitt v. Sweet Home Chapter of 
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Cmtys for a Great Or., 515 U.S. 657, 691-2 (1995) (“Sweet Home”). These Incidental Take 

Permits (“ITP”) allow for a “take” of an otherwise endangered species of fish or wildlife. Id. 

These permits are granted when “the taking is incidental to, and not the purpose of, carrying 

out an otherwise lawful activity.” Id. 

Two factors determine whether a case is ripe. Hage v. United States, 35 Fed. Cl. 146, 

162 (1996). First, a court must consider the hardship to the parties of withholding court 

consideration. Id. The hardship criteria is limited to situations where the administrative 

process has become burdensome to the point that the plaintiff is prejudiced by them. Id. Mere 

financial burden is not considered under this first criterion. Morris, 392 F.3d at 1374. 

Second, the court must decide the fitness for the judicial decision. Id. With regard to the 

second consideration, for a taking claims case to be ripe, the government entity charged with 

implementing the regulations must reach a final decision regarding the application of the 

regulations to the property at issue. Palazzolo, 533 U.S. at 618. 

Regardless of whether a plaintiff faces immense hardship, an issue is only ripe when the 

second criterion of fitness for the judicial decision is met as well. Harrell, 608 F.3d at 1259.  

A. The trial court misapplied Ripeness doctrine when it determined Lear’s financial 

hardship made this case ripe.  

In Morris, the plaintiff sued the National Marine Fisheries Services (“NMFS”) 

because ESA was blocking them from removing endangered trees from his property. Morris, 

392 F.3d at 1374. The case was dismissed by the Court of Federal Claims (“CFC”). Id. On 

appeal, the plaintiffs argued that the application process for an ITP was too expensive and 

was therefore an unfair administrative process. Id. The Federal Circuit affirmed the CFC’s 

decision stating that ripeness does not take into effect expense and the plaintiff to must get a 

final ruling for its administrative decision before the issue can be ripe. Id. at 1378-79.  
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Here, the trial court justified Lear not applying for an ITP because of the expense 

associated with the application. Opin. 6. The Morris court’s holding stated that an issue does 

not become ripe if it is “complex, arduous, or expensive.” Morris, 392 F.3d at 1375. The 

court stated the case was unripe because the party did not apply for an ITP. Id. at 1376. 

Because the plaintiff had failed to go through this administrative process the case would 

never mature to being decided in the Federal Circuit. Id. Therefore, the trial court completely 

misrepresented Morris. The 11th Circuit has further expounded on the reasoning the Morris 

court used in deciding the ripeness issue. Harrell, 608 F.3d at 1241. 

In Harrell, the plaintiff sued the defendant, the Florida Bar for rules he felt were 

vague and violated his first amendment rights to speech. Id, In holding that the regulations 

were vague, the Eleventh Circuit explained that both elements of ripeness are necessary for a 

claim to be ripe. Id. at 1259. 

The vagueness of the regulation led the court to determine the fitness element was 

met. Id. The court further explained that extreme hardship must be weighed with the fitness 

for judicial decision for a case to be ripe. The court stated that neither criterion is 

“independent” from the other. Id. This is because independent agencies may have a strong 

interest to prevent a regulation from moving forward. Id. Further, the court noted that this 

analysis is also supported by the DC Circuit case Conrail v. United States, 896 F.2d 574, 577 

(1990).  

The trial court stated without explication that FWS had been unfair to Lear. The 

hardship that was stated was the expense to Lear for the ITP application. However, Lear only 

consulted with one environmental consultant and her local FWS office, not the regional 

office that makes the decisions. Opin. 6. One consultant’s findings are not necessarily 

dispositive. Thus, the economic hardship finding by the court is questionable.  
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Regardless of whether or not hardship exists, Lear is still required to have a finding by 

an appropriate power within the FWS that the ITP application has been unsuccessful before 

coming to this court. See Harrell, 608 F.3d at 1259. Per Morris, even if a case is “complex, 

arduous, or expensive,” it still requires the plaintiff to go through the proper administrative 

channels before it can be ripe for review. Morris, 392 F.3d at 1374. This is because FWS has 

a strong interest in regulating the lot in question. This is a finding that would be agreed upon 

by the DC and Eleventh Circuits. Harrell, 608 F.3d at 1259; Conrail, 896 F.2d at 577.  

B. The lower court misapplied Hage and Palazzolo when concluding that this case 

was ripe for consideration.  

 The plaintiff in Hage faced a severe timing burden for his judgment unlike 

Lear in the instant case.  

The lower court erred in citing the Hage case to determine the instant case was ripe. 

In Hage, ranchers were suing the United States over a “taking” the government made under 

the Fifth Amendment. Hage, 35 Fed. Cl. at 162. The United States argued that Hage had not 

received a final decision from the relevant administrative agency so the issues were not ripe. 

Id. The CFC found the issue ripe for review because the administrative review of the 

rancher’s case was expected to take decades before a decision could be made. Id. at 162-63. 

The court hinged its finding of ripeness on the issue that the time frame for a decision to be 

made would be burdensome to the plaintiff. Id. at 163.  

In Hage, the adjudication process had begun fifteen years prior to the CFC decision. 

Id. The CFC found that the time that had elapsed and the decades estimated by the 

administrative body for a final decision made a “mockery” of the Due Process Clause of the 

constitution. Id. This exceptionally long time delay caused the issue to be ripe. Id. 

According to FWS, once an application is submitted, it typically takes less than a year 

for a decision. U.S. Fish & Wildlife Service, HABITAT CONSERVATION PLANS, (2005), 
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https://www.fws.gov/endangered/esa-library/pdf/HCP_Incidental_Take.pdf (last visited Nov. 

30, 2016). Therefore, the failure of Lear to even attempt to get an ITP in turn completely 

rejects the reasoning the court used in finding ripeness in Hage. Lear faced no long wait 

times for a decision on her property because she never began the process to have a final 

decision. Opin. 6. The trial court’s analysis of expense for plaintiff was inapplicable to the 

instant case. 

 Lear’s failure to begin the application process for an ITP makes the reasoning 

in Palazzolo not applicable to his case.  

Palazzolo sued Rhode Island because a state agency prohibited him from modifying 

his wetlands. Palazzolo, 533 U.S. at 621. Rhode Island argued that the issue was not ripe 

because the Palazzolo failed to exhaust the administrative process to seek authorization to 

build structures on the wetlands. Id. However, the Supreme Court found the issue was ripe 

because the state agency’s first ruling that plaintiff could not fill his wetlands meant in effect 

no structures could be built. Id. at 622-23. 

In the instant case, Lear has not sought any FWS decision regarding a take of his 

property. Opin. 6. Lear’s situation is too dissimilar for Palazzolo’s reasoning to be 

appropriate in the instant case. Her failure to even apply for an ITP completely negates the 

findings of Palazzolo and makes its reasoning in applicable. Id. 

 The Supreme Court’s reasoning in Lucas further supports a finding that Lear’s 

case is not ripe.  

In Lucas, the plaintiff sued South Carolina Costal Commission (“Commission”), a 

state land use regulatory agency for prohibiting him from developing land he had purchased. 

Lucas v. S.C. Coastal Council, 505 U.S. 1003,1011 (1992). Plaintiff appealed to the South 

Carolina Supreme Court that dismissed his claim. Id. On appeal to the Supreme Court, 

plaintiff argued that his case was ripe despite him not seeking a special permit from the 
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Commission that would have granted him land development rights. Id. The Supreme Court 

found that the issue was ripe because the South Carolina Supreme Court effectively 

superseded all other regulatory bodies, stripping them of their ability to take further action on 

the matter. Id. at 1012. Thus, its decision left the plaintiff no other venue to have his matter 

adjudicated other than the Supreme Court, therefore making the issue ripe. Id. at 1012.  

The explanation provided by the United States Supreme Court supports a finding that 

Lear’s case is not ripe. The Supreme Court stated that the special development permit was no 

longer an option for plaintiff in Lucas because of the South Carolina Supreme Court’s 

decision. Id. If the South Carolina Supreme Court had not looked at the Lucas plaintiff’s 

case, then it would have been ripe. Id. This is because the plaintiff would still have had other 

regulatory avenues to pursue his claim. Id.  

Lear does not have another regulatory body or court that has reviewed her matter. In 

fact, Lear has failed to use the one regulatory agency that controls what occurs on his 

property, the Fish and Wildlife Services. Under the reasoning of Lucas, because Lear has not 

sought out a definitive decision by the controlling agency or the highest state court in New 

Union, the issue of developing the lot is not ripe.  

C. Lear’s Case is not ripe.  

Lear has not met both criteria of the ripeness doctrine. While the court found financial 

hardship, there is still some question if this is true. Lear only consulted one environmental 

consultant, and therefore the expense may have been miscalculated. Opin. 6. If hardship does 

exist however, this criteria does not supersede the fitness for judicial decision requirement. 

Both factors are necessary for a case to be ripe. Harrell, 608 F.3d at 1259. Hage, Palazzolo, 

and Lucas support a finding that the fitness for judicial decision requirement would not be 

met in the instant case, and therefore this case is not ripe.  
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III. THE DISTRICT COURT ERRED BY DECIDING THE RELEVANT PARCEL FOR 

TAKINGS ANALYSIS WAS THE CORDELIA LOT, AND NOT THE ISLAND AS A 

WHOLE.  

 The Fifth Amendment prohibits the government from taking of private property for 

public use without just compensation. U.S. Const. Amend. V. Courts have recognized two 

types of takings: physical takings, in which the government “physically takes possession of 

an interest in property for some public purpose;” and regulatory takings, in which 

“government regulations prohibit property owners from making certain uses of her own 

private property.” Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning 

Agency, 535 U.S. 302, 321-22 (2002). 

 Regulatory takings are further subdivided into two types of takings. Huntleigh USA 

Corp. v. United States, 525 F.3d 1370, 1378 N. 2 (Fed. Cir. 2008). When the regulation 

deprives an owners land of all “economically beneficial or productive options for its use,” it 

is a categorical taking and the owner must be compensated. Lucas v. S. Carolina Coastal 

Council, 505 U.S. 1003, 1018 (1992). However, categorical takings are “relatively rare 

situations.” Id. Most regulatory takings cases involve partial takings which require the court 

to undertake a “complex factual assessment to determine whether compensation is owed.” 

Bass Enterprises Production Co. v. United States, 381 F.3d 1360, 1365 (Fed. Cir. 2004) 

(citing Yee v. City of Escondido, 503 U.S. 519, 523 (1992)).  

 The framework used to determine a partial taking is the “essentially ad hoc, factual 

inquiry” laid out in Penn Central Transportation Co. v. New York City, 438 U.S. 104 (1978). 

Three factors that have been most significant to this inquiry are: (1) “[t]he economic impact 

of the regulation on the claimant,” (2) “the extent to which the regulation has interfered with 

distinct investment-backed expectations,” and (3) “the character of the governmental action.” 
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Lost Tree Village Corp. v. U.S., 707 F.3d 1286, 1292 (Fed. Cir. 2013) (citing Penn Cent. 

Transp. Co., 438 U.S. at 124). 

 As the Supreme Court made clear, “even though multiple factors are relevant in the 

analysis of regulatory takings claims, in such cases we must focus on the parcel as a whole.” 

Tahoe-Sierra Preservation Council Inc., 535 U.S. at 327. Determining what the parcel as a 

whole actually is in a particular case can be difficult—but it is a critical first step to determine 

the extent of the economic impact created by the regulation. Lost Tree Village Corp., 707 

F.3d at 1292. Defining the parcel as whole is critical because “in comparing the value that 

has been taken from the property by the [regulation] with the value that remains in the 

property,” the defined parcel as a whole becomes the denominator of the fraction. Palm 

Beach Isles Assocs. v. United States, 208 F.3d 1374, 1380 n. 4 (Fed. Cir. 2000), aff'd on 

reh'g, 231 F.3d 1354 (Fed. Cir. 2000). This affects both the inquiry of whether there has been 

a categorical taking, and the inquiry done for partial takings. Lost Tree Village Corp., 707 

F.3d at 1292.  

 Here, the district defined the parcel as a whole as the Cordelia lot, rather than the 

entire Lear Island. However, in making this finding, the district court improperly adopted per 

se rules in its analysis to determine what the relevant parcel is. By doing so, it failed to take 

the flexible approach which takes into account all of the factual nuances of this case. Had the 

court analyzed the facts using the correct flexible approach, the inquiry would have shown 

that in all fairness and justice the relevant parcel is the whole of Lear Island, and that no 

taking has occurred.  

A. The district erred by adopting per se rules to decide that the “parcel as a whole” 

referred only to the Cordelia lot.  

For partial regulatory takings cases, when determining what the parcel as a whole is, 

“the temptation to adopt what amount to be per se rules . . . must be resisted.” Palazzolo v. 
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Rhode Island, 533 U.S. 606, 636 (2001) (O’Connor, J., concurring); see Tahoe-Sierra 

Preservation Council, Inc., 535 U.S. at 326 (“Indeed, we . . . resist the temptation to adopt 

per se rules . . . .”); see also Sherman v. Town of Chester, 752 F.3d 554, 564 (2d Cir. 2014) 

(“We follow the Supreme Court’s guidance to resist per se rules.”). Instead, courts must 

undergo a “careful examination and weighing of all the relevant circumstances.” Palazzolo, 

533 U.S. at 636.  

Here, no such careful examination or weighing of the factors occurred. Instead, the 

district court went against the overwhelming precedent by adopting two essentially per se 

rules when it determined the parcel as a whole was the Cordelia lot, rather than the whole 

Lear Island. First, the court erred by categorically rejecting a flexible approach when 

ownership of the relevant lots has been transferred to different parties. While this is certainly 

a factor for the court to consider, it does not do away with the flexible approach the court 

should take—even if ownership has transferred. As Justice Breyer stated (while agreeing with 

Justice O’Connor’s concurrence) in Palazzolo, “whether, or how, the timing and 

circumstances of a change of ownership” are such factors that should be taken into account 

within the Penn Central framework. Palazzolo, 533 U.S. at 655 (Breyer, dissenting); see also 

Palm Beach Isles Associates, 208 F.3d at 1381 (“The timing of property acquisition and 

development, compared with the enactment and implementation of the governmental regimen 

that led to the regulatory imposition, is a factor, but only one factor, to be considered in 

determining the proper denominator for analysis.”). The correct approach would have been to 

look at all the factual nuances of the case—including the transfer of ownership—and make a 

determination based on fairness and justice.  

Second, the court erred by ruling that “[f]ormal subdivision of property into separate 

lots should be determinative.” The court has improperly made this factor—the subdivision of 

property based on property lines—into a talisman. Contrary to the district courts single-factor 
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test, several courts have treated legal subdivision of property not as determinative, but one of 

several factors to consider.  

In Forest Properties., Inc. v. United States, 177 F.3d 1360, 1365 (Fed. Cir. 1999), the 

property owners brought suit for a taking of a 9.4-acre segment of lake-bottom property 

which they hoped to fill, and develop as part of a larger development which included a 

contiguous 53-acre tract. Id. at 1362. The court held that although the two parcels were 

legally separate lots, the parcel as a whole was the two plots combined because they were 

treated as a single, integrated project. Id. at 1365. Despite the owner acquiring the tracts at 

different time, the titles of the tracts being of different kinds, and the legal possibility of the 

two tracts being developed separately, the economic reality of the situation “transcended 

these legalistic bright lines.” Id. 

In two other Federal Circuit cases, the courts did not aggregate legally separate 

parcels together for purposes of defining the parcel as a whole. See Palm Beach Isles, 208 

F.3d (holding regulated portion of original larger purchase was distinct where landowner 

never planned to develop the parcels as a single unit); see also Loveladies Harbor, Inc. v. 

United States, 28 F.3d 1171, 1181 (Fed. Cir. 1994) (same). However, in both cases, the courts 

did not use fact that the parcels in question were legally separate as determinative. Instead, 

the courts undertook a careful examination and weighed all of the facts in order to determine 

the parcel as a whole in each case.  

The district court took what should be simply two factors among several to be 

considered and made them into per se rules. The presence of these factors should not lead the 

court to answer “‘yes, always’ nor ‘no, never’; the answer depends upon the particular 

circumstances of the case.” Tahoe-Sierra Preservation Council, Inc., 535 U.S. at 321. 

B. Under the correct flexible approach, the parcel as a whole is the entire Lear Island.  
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 Rather than the bright line rules the district court adopted in the present case, to 

determine the parcel as a whole, the court should take “a flexible approach, designed to 

account for factual nuances.” Loveladies Harbor, Inc., 28 F.3d at 1181; see also Palm Beach 

Isles, 208 F.3d at 1381 (stating that multiple factors should be considered when determining 

the relevant parcel). Under this approach, a number of factors are taken into account, 

including: the degree of contiguity between property interests, the dates of acquisition of 

property interests, the extent to which a parcel has been treated as a single unit, and the extent 

to which the regulated lands enhance the value of the remaining lands. District Intown 

Properties Ltd. Partnership v. District of Columbia, 198 F.3d 874, 880 (D.C. Cir. 1999). “An 

approach focused on these factors is eminently sound.” Id.  

 Applying these factors to the present case shows that the entire Lear Island should be 

considered the parcel as a whole for the takings analysis. The three lots together make up the 

entire island, and are functionally contiguous. The entire island was granted to Cordelia’s 

ancestor Cornelius Lear, as a single entity, on the same date in 1803. The Lear family has 

owned the entire island since that time, and treated it as a single entity for over two centuries. 

Even after Lear Sr. subdivided the island, there is no indication that the family stopped 

treating the entire island as a single entity. Furthermore, the Cordelia Lot, or the “Heath” as 

the Lear family refers to it, provides a valuable open space for the other lots—the lupine 

fields adding a place of natural beauty to the homestead on the Gondrila Lot. These factors 

combined show that for the regulatory takings analysis, the entire island is a single property 

that should not be divided into discreet segments.  

 The property now has been legally subdivided, and ownership is now spread among 

the three individual family members. But by looking at all the factors and factual nuances of 

this case together, to preserve fairness and justice, the court should consider the entire island 

the parcel as a whole.  
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IV. THE POTENTIAL NATURAL DESTRUCTION OF THE CRITICAL HABITAT 

PRECLUDES LEAR’S TAKINGS CLAIM. 

 The trial court erred in three ways when it held that the potential natural destruction of 

the Karner Blues’ critical habitat did not preclude Lear’s takings claim. Opin. 10. First, 

Tahoe-Sierra looked at the investor backed expectations for the accessibility of the land and 

based the reasonableness of the delay on the length of time that the average parcels remained 

vacant before being developed: based on the historical use of Lear’s land, a longer time frame 

is appropriate than in Tahoe Sierra. In addition, Lear had 20 years notice that the continued 

mowing of the property created critical habitat for the butterfly. Further, since Lear did not 

sue for a partial taking, but rather a complete taking, she cannot now request that this court 

find there is a partial taking. Second, the trial court ignored that property that can be used 

within a known time period has present economic value as an investment opportunity. 

Finally, the trial court erred when it considered the ten years as the appropriate time frame 

before the land would be developable. 

A. Tahoe-Sierra supports a finding that the land in the present case is not subject to a 

regulatory taking. 

As in Tahoe-Sierra, the present situation does not involve a direct taking of property, 

but rather “a government regulation that imposes such a severe restriction on the owner’s use 

of her property that it produces nearly the same result as a direct appropriation.” Tahoe-

Sierra, 535 U.S. at 314 (internal quotation marks eliminated). Like in Tahoe-Sierra, the 

condition is temporary in nature. While “the duration of the restriction is one of the important 

factors that a court must consider in the appraisal of a regulatory takings claim, … the 

temptation to adopt what amounts to per se rules in either direction must be resisted.” Tahoe-

Sierra, 535 U.S. at 342 (original emphasis, internal quotations omitted). As such, the interest 
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in “fairness and justice” will best be served by relying on the Penn Central approach for a 

temporary taking. Id.  

 Ten years is not that long of a time period considering the land has been idle 

for over fifty years.1 

Tahoe-Sierra considered a 32-month (2 years and 8 months) temporary constrain on 

development. Tahoe-Sierra, 535 U.S. at 314. In the Tahoe-Sierra case, the average purchaser 

did not have reasonable, investment-backed expectations that they would be able to build 

single-family homes on their land within six years. Id. at 315. Further, the average holding 

time between purchase of and home construction on a lot in Tahoe-Sierra was twenty-five 

years. Id. 

In 1965, King James Lear, the sole owner of Lear Island stopped farming the island. 

Opin. 5. Lear then decided to split the land into three unequal lots. The two larger lots were 

allowed to naturally become wooded after the agricultural use. Only the Cordelia Lot was 

maintained in an open condition due to annual mowing. Lear Sr. was the one who had the 

investment backed economic expectations for the land. He split the parcel into three parts, 

two of which he developed. He allowed the third to remain unused until his death in 2005. 

After that, Lear allowed the land to continue unused until 2012, before she began to pursue 

the idea of building a house on the land. 

                                                 

1 As discussed in section IX (D) below, the trial court did not determine the proper window of 

time that Lear would be precluded from developing her house on her property. However, 

according to FWS estimates, the worst case window of time would be ten years, which would 

result in the complete destruction of all of the Karner Blues’ critical habitat and the 

extinction of the subpopulation. This subsection assumes arguendo, without conceding, that 

the ten year window is the proper window of time. 
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The Cordelia Lot has been vacant for over fifty years now. Lear Sr. himself left the 

land vacant for forty years. Both Lear and Lear, Sr. have come to expect that this land would 

be idle for a long time. Based on the history of this particular parcel, a delay of even a decade 

is not that unreasonable. 

 The Lears had over 20 years notice that their on-going mowing was creating 

and sustaining critical habitat for the butterfly, could have stopped doing so at 

any time, but chose the option that depressed the value of their land. 

The Karner Blue was added to the federal endangered species list on December 14, 

1992. 57 Fed. Reg. 59,236. It was not until 2012 that Lear began exploring building a home 

on her property. Lear and her predecessor in interest, her father, had constructive if not actual 

notice throughout that entire time twenty year period that they were sustaining a critical 

habitat. The Lears had an additional eight and a half years of notice that the butterfly was 

under consideration for listing as endangered or threatened. 49 Fed. Reg. 21,664 (May 22, 

1984). The Lears’ failure to stop a voluntary action that they knew exposed them to 

additional constraints upon their property indicates that they were complicit in any 

devaluation of their property. 

As indicated by the listing, the FWS did the critical habitat designations independent 

of the listing of the butterflies as endangered. 57 Fed. Reg. 59,236 (Dec. 14, 1992). This 

designation resulted in an additional rule making procedure in 1992. During that rulemaking, 

FWS specifically named the Heath as critical habitat for the New Union subpopulation of the 

Karner Blues. Opin. 6. As this was notice and comment rulemaking, the Lears had the 

opportunity to participate in a formation of the regulation that specifically targeted their 

property and to appeal or challenge the regulation once it went into effect.  
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Nothing in the record indicates that the Lears did anything to challenge or participate 

in the rulemakings or that they changed what they were doing in response to the procedure: 

they have continued to mow the heath annually in October for “several decades.” Opin. 5. 

From the behavior of the Lears, one can conclude that they were at least complacent 

in the devaluation of their property by the active steps they took.  

 Since this is not a full taking and Lear did not sue for a partial taking, she is 

not entitled to any recovery from this action. 

Lear did not advance a claim for a partial regulatory taking based on the principles of 

Penn Central. The exact actions that Lear claims resulted in a complete deprivation of 

economic value could have alternative have been plead as a claim for partial deprivation of 

economic value. In general, an issue not presented to the district court should not be heard on 

appeal unless it serves an over-arching purpose beyond that of arriving at the correct result in 

an individual case. Foster v. Barilow, 6 F.3d 405, 408 (6th Cir. 1993). 

As such, since Lear has not demonstrated that she suffered a complete taking, she 

should be entitled to no recovery. 

B. The trial court erred when it ruled that land with a future use does not have a 

present economic value. 

It is not uncommon for land speculators to purchase what would otherwise be useless 

land or near useless land when they expect a future opportunity to arise. Examples of such 

opportunities include the construction of a new freeway, housing development, interchange, 

or other change in circumstances that will give the land substantial value more than it has 

now. Another example more analogous to the present situation would be for someone to 

purchase farm land that is locked into a set-aside conservation plan for a fixed amount of 

time with the realization that at the end of that time, the land will have greater value for 
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agricultural purposes.2 In such a case, actions by the current owner of the land result in 

restrictions on the use of the land that will extend until some point in the future. A new 

purchaser of the land cannot get out of those restrictions, but knows or expects the land to 

have greater value once the term has expired. Despite the restrictions, these types of 

purchases happen all of the time. 

Similarly, here, Lear has conducted a prior action that will result in the land being 

unavailable for use for up to ten years. That action restricts what can be done on the land until 

some future point in time. However, that doesn’t erase all future value from the land, which 

also means that it does not erase all present value from the land as an investment for future 

development. 

When evaluating the economic value of the land, the trial court ignored that the land 

has a clear path towards being uninhibited either in its entirety or at least partially. While that 

delay will reduce the present value of the land, it does not eliminate it. The extent of the 

value of land that can be used in ten years or less for lakeshore housing would have been 

revealed in a new appraisal once Lear fully understood her restrictions. Since Lear failed to 

obtain that appraisal, she has not met her burden of proof of showing that there is no present 

economic value of the land. See, e.g., Lucas, 505 U.S. at 1046 (claimants have the burden of 

showing the law constitutes a taking); Penn Central, 438 U.S. at 120 (insufficient evidence of 

loss of all economic value by plaintiffs did not satisfy their burden). 

C. The trial court erred when it concluded that ten years was the appropriate time that 

Lear’s property would be restricted. 

                                                 

2 Although not directly relevant here, a description of some of these programs can be found at 

USDA Economic Research Service, http://www.ers.usda.gov/topics/natural-resources--

environment/conservation-programs/background (last visited Nov. 29, 2016). 
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The trial court stated that, “[w]ithout annual mowing, the lupine fields of the Cordelia 

Lot would naturally convert to a successional forest of oak and hickory trees, eliminating the 

Karner Blues’ habitat. This process would take about ten years. After ten years, this natural 

ecological process would result in the extinction of the New Union subpopulation.” Opin. 7. 

While the trial court’s finding that it would take ten years to result in the extinction of 

the New Union subpopulation, which means the loss of the entire population throughout the 

entirety of Lear’s lands, that is not the critical time frame for consideration under the present 

circumstances. 

Lear does not need to wait for her entire properly to undergo natural succession to a 

form that does not support the Karner Blues. Rather, she only needs to wait for an accessible 

portion of the land that is large enough for her to build her house to fit into that category. 

Once it is no longer suitable habitat for the butterflies, the FWS does not have any basis for 

denying her permission to build on that portion of the land. 

Assuming the field is rectangular in shape, which would correspond to the slowest 

elimination rate per year possible, the critical habitat would naturally disappear at a rate of 

about 44 feet per year along the entire 1,000 foot length of the field, assuming that the 

process was linear. It would not take the entire ten years before sufficient land would be 

available for Lear to build her house. At that rate of disappearance, a square lot that was one-

fifth of an acre in size should naturally convert in about two years (actually, over ten of such 

lots would be created within the two year period). 

Even if the assumptions stated above do not hold true, the factual findings by the trial 

court in this instance are insufficient to determine that Lear’s property would be unavailable 

for any development for the entire ten year.  
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Lear has failed to demonstrate that her entire property would be without value for ten 

years and the trial court erred in its assumption that the entire habitat must be lost before Lear 

could build on her property. 

 

V. THE BUTTERFLY SOCIETY’S OFFER TO PAY $1,000 IN RENT FOR WILDLIFE 

VIEWING PRECLUDES A TAKINGS CLAIM OF COMPLETE LOSS OF 

ECONOMIC VALUE.  

Lear did not face a complete loss of economic value. Lear had an opportunity to make 

$1,000 on his property. The trial court in the instant case misapplied the complete loss of 

economic value standard of the Taking Clause. Lear has the opportunity to make $1,000 per 

year on the property, which means there is economic activity that can occur on his property. 

Lear has failed to fully explore this opportunity and therefore the trial court’s analysis that 

she cannot pay the property taxes is incorrect.  

Under the Fifth Amendment, the government is allowed to take private property. Lucas, 

505 U.S. at 1015. If a government regulation severely constrains use of a property it is 

considered a take under the Fifth Amendment. Id. The Supreme Court has stated if this taking 

leads to a complete loss of economic value, the government is required to offer 

compensation. Id. at 1015-16. The standard of assessing complete lack of economic activity 

is not to weigh how much or little the economic activity occurs. Id. Rather, it is based 

whether the property owner can make any type of income from the property at all. Id. 

A. Compensation under the Fifth Amendment Takings Clause is not given if the 

property owner can monetize his or her property.  

 In Lucas, as cited earlier, the plaintiff sued the Commission, a state land use 

regulatory agency, for prohibiting him from developing land he had purchased. Id. at 1011. 

The South Carolina Supreme Court affirmed this decision on appeal. The Supreme Court 
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found that the land had only one use and because the government’s regulation was preventing 

any use of the land compensation should be given. Id. at 1012. 

 The Supreme Court stated that the plaintiff would deserve compensation if the 

regulation would prevent him from only using his land for its “one economically productive” 

use. The Supreme Court did not make a final declaration on whether there were other uses for 

the land. Id. at 1031. The Supreme Court did state however only if a regulation completely 

cut off “all” economic activities, compensation should be provided. Id. at 1030.  

B. Lear’s failure to gain economic value from his property is due to his poor business 

acumen and therefore he does not deserve compensation.  

 Lear’s property has multiple uses. Opin. 6. Lear himself never sought to explore other 

options for his land. Rather he only sought one purpose for economic value, building his 

home. The Brittain County Butterfly Society, however, approached Lear with the idea of a 

form of ecotourism by renting his property for one year for $1,000. Opin. 7. The Butterfly 

Society’s walking tours are one alternative method to make money. The lower court rejected 

this method stating that due to the property tax on the land being $1,500 and the estimated 

amount to be gained through the walking tours of $1,000 Lear had a complete loss of 

economic value. Id.  

 Lear however, has not fully explored this alternative use for the land. There is no 

evidence that he sought to negotiate a different price with the Butterfly Society.  

 Ecotourism is one of the world’s fastest growing industries. Jose-Roberto Perez-

Salome, Sustainable Tourism: Emerging Global and Regional Regulation, 13 Geo. Int’l. 

Envtl. L. Rev. 801, 803 (2001) (“Sustainable Tourism”); Center for Responsible Travel, 

RESPONSIBLE TRAVEL: GLOBAL TRENDS & STATISTICS (“Responsible Travel”), 

http://www.responsibletravel.org/news/fact_sheets/fact_sheet_-_global_ecotourism.pdf (last 

accessed Nov. 30, 2016). In the US alone this sector is worth $3.4 billion. Sustainable 
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Tourism, 13 Geo. Int’L. Envtl. L. Rev. at 803; Responsible Travel. Lear at this point has 

made no effort to monetize the land. There is no evidence whatsoever that he sought to take 

advantage of this potential monetary opportunity at all. For instance, if Lear could attract 

another environmental society or other visitors he could quickly make more than the amount 

of the property taxes. Alternatively, he could seek to reduce the amount of time the Butterfly 

Society rents his land and seek new partners to rent his land to for the remainder of the year.  

 Until Lear makes these basic attempts to monetize his land, the application of Lucas 

by the lower court in the instant case is improper. The lower court’s decision was based on 

the fact that the land was not profitable. The Supreme Court in Lucas, however, does not state 

this is a consideration for a complete loss of economic value. Lucas, U.S. at 1030-31. The 

Supreme Court stated a taking deserves compensation when a government regulation 

prevents economic value on a property. Id. 

 Lear has a potential use that can bring in income. His failure to capitalize on this 

potential monetary source is a failure of his own efforts and not an outcome of the Fifth 

Amendment taking clause. This court should not find a complete lack of economic value 

because that finding would set a poor precedent. It would mean the government would be 

forced to compensate a man for his poor business ability.  

 

VI. NOTIONS OF THE PUBLIC TRUST DOCTRINE EXISTING THROUGHOUT 

MUCH OF THE NORTHERN PART OF THE UNITED STATES PRIOR TO 1803. 

A. The trial court erred in its interpretation of P.P.L. Montana L.L.C. v. Montana 

As stated in P.P.L. Montana L.L.C. v. Montana, 132 S.Ct. 1215, 1227 (2012), Carson 

v. Blazer, 2 Binn. 475 (Penn. 1810) is the first case to establish a public trust like doctrine in 

the United States. However, Carson details the history of the principle that navigable waters 

in the lands of Pennsylvania should be open for all that dates back to 1700. Id. at 492-493. 
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The quoted statutes make clear that certain acts could be done so long as they did not injure 

“others or the public.” Id. at 493 (emphasis original). This included limitations on the amount 

of fish that could be taken from the waters. Id. The case also recognized that the flow of the 

tides was irrelevant for many bodies of water in the United States. Id. at 477. As 

Pennsylvania housed the nation’s capital from 1790 to 1800, had to cross Pennsylvania to get 

to the Northwest Territory, and would experience boats as a mode of transportation, migrants 

to the Northwest Territory would likely be aware of the differences in how navigable streams 

were treated. 

 Pennsylvania was not alone in this respect. Virginia also held that the soil of 

navigable rivers cannot be granted. Home v. Richards, 8 Va. 441, 446 (1798). New York also 

maintained the rights to submerged lands in navigable waterways as early as 1793. Fulton 

Light, Heat & Power Co. v. State, 94 N.E. 199, 200 (New York 1811). No later than 1800, 

the same year that it ceded some of its rights to land to become part of the Northwest 

Territory, Connecticut granted exclusive toll rights to companies that made otherwise 

unnavigable rivers navigable even though those companies did not own the lands. Kellogg v. 

Union Co., 12 Conn. 7 (1837).  

 The early laws of the lands of the United States recognized that navigability of lakes 

and streams in the United States were different from those in England and that there was a 

right to navigate those waters. This is evidenced in part by the fact that the deed to Lear 

Island did not extend underwater to the middle of the distance between the island shore and 

the shore of the lake (or next closest body of land), but rather only extended 300 feet in any 

direction. By including the 300 foot limitation, the court was demonstrating that the 

traditional English common law notions did not apply.  
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VII. THE ESA RESTRICTIONS AND BRITTAIN COUNTY WETLANDS 

PRESERVATION LAW MUST BE CONSIDERED SEPARATELY, AND THUS THE 

CORDELIA LOT HAS NOT BEEN DEPRIVED OF ALL ECONOMIC VALUE. 

 “[W]hen the owner of real property has been called upon to sacrifice all economically 

beneficial uses in the name of the common good, that is, to leave his property economically 

idle, he has suffered a taking.” Lucas, 505 U.S. at 1019 (1992). However, “[a] regulation 

permitting a landowner to build a substantial residence on an [10]-acre parcel does not leave 

the property economically idle.” Palazzolo, 533 U.S. at 631 (internal quotations omitted).  

 Here, the Cordelia Lot has not been completely deprived of all economically 

beneficial uses, because the ESA does not preclude Lear from building a residence, or any 

other type of beneficial structure on the remaining wetlands portion of property.  

 The district court concluded differently, however, and incorrectly held that FWS was 

liable for a taking. This ruling is incorrect and should be overturned for three reasons: First, 

the court erred by combining the federal and local restrictions; second, the courts reliance on 

the tort rule of contributing tortfeasors is improper; and third, Lear has not shown the 

property is without all economically beneficial uses. 

A. The trial court erred by combining the federal and local restrictions when it 

considered whether a take had occurred.  

As stated earlier, when undertaking a regulatory takings analysis, the court should 

refrain from adopting per se rules, and instead should examine and weigh all the relevant 

circumstances. Palazzolo, 533 U.S. at 636. Here, the district failed to properly weigh and 

examine the facts surrounding both federal and local restrictions at play in this case. The 

court seems to assume that in a case such as this, the plaintiff would be without recourse if 

the restrictions are not combined. This is not so. In such a case, the proper analysis would be 

to look at each restriction under the Penn Central factors, and determine if the distinct harms 
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each restriction causes the plaintiff amount to a taking. Instead, the court seems to adopt the 

Lucas test first, and then assumes that the property has no economic value only after 

combining the two restrictions. This type of analysis fails to take into account the factual 

nuances of the case.  

 Furthermore, by adopting the rule that federal and local restrictions must be 

combined, the court has put the federal government at the mercy of the local permitting body. 

If the local permitting authority grants the permit to build in the wetlands—there is no taking 

by the federal government. If the permitting authority denies the permit—as it did in this 

case—the federal government is suddenly liable for a taking of the entire parcel. Should the 

court adopt this rule, land restrictions would suddenly become an extraordinary gamble for 

the federal government to undertake, as they would be betting on what a local permitting 

authority—over which they have no control—ultimately decides. For this reason, the rule 

must be rejected 

B. This court should reject the district courts use of the contributing tort rule in this 

case.  

 To help it get to the conclusion that both FWS and Britain County were liable for the 

taking because of the combined restrictions, the district court borrows from a tort principle of 

contributing tortfeasors, relying on Velsicol Chem. Corp. v. Rowe, 543 S.W.2d 337 (Tenn. 

1976). This approach should be flatly rejected, as it does not fit within the current Penn 

Central analysis, which is the correct test. Furthermore, deeper analysis of the applicability of 

the rule shows it is not appropriate in this case.  

 The contributing tortfeasors rule is explained in the Restatement of Torts as follows: 

“Each of two or more persons whose tortious conduct is a legal cause of a single and 

indivisible harm to the injured party is subject to liability to the injured party for the entire 

harm.” Restatement (Second) of Torts § 875 (1979). However, this rule is “concerned only 
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with harm that is not divisible.” Id. The district court incorrectly reasoned that the harm in the 

present case is indivisible, and therefore both FWS and Britain county are liable for the 

damage. The Restatement (Second) is shows that this is not such a case.  

 In section 433A, the Restatement distinguishes between harms that are distinct, and 

harm that is single and indivisible. An example of harms that are distinct is as follows: 

“If two defendants independently shoot the plaintiff at the same time, and one wounds him in 

the arm and the other in the leg, the ultimate result may be a badly damaged plaintiff in the 

hospital, but it is still possible, as a logical, reasonable, and practical matter, to regard the two 

wounds as separate injuries, and as distinct wrongs. The mere coincidence in time does not 

make the two wounds a single harm, or the conduct of the two defendants one tort.” 

Restatement (Second) of Torts § 433A (1965). 

Here, the harms created by the local and federal restrictions occur to different parts of 

the parcel—much like separate parts of the body. It is completely logical to regard these two 

restrictions as separate wrongs. The effects of a restriction on building on the wetland may 

have very different economic effects than a restriction on the heath area. Had Lear been able 

to build on the wetlands portion, the remaining open Heath, with a natural beauty of the 

endangered butterfly may have added even more value than building the home in the Heath. 

Moreover, these harms did not occur at the same time, as the permits were denied at separate 

times. And FWS and the local authority did not act in concert. Comparing this example to the 

present case shows the alleged harms caused by the restrictions are not indivisible, and are 

instead distinct. Thus the use of this tort rule as justification to combine the restrictions is not 

correct 

 To determine if the Cordelia Lot has been deprived of all economic value, the federal 

and local restrictions should not be combined because the court should analyze each 

restriction under Penn Central. The district courts use of the tort rule to justify combining the 
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restrictions is inappropriate for the takings analysis, and should be rejected. And for the 

reasons laid out in Issue five of this brief, the lot is not without all economic value. Thus this 

court should reverse. 

C. Combining the restrictions and relying on joint and severable liability gives 

absurd results that are inconsistent with the Appropriations and Supremacy 

clauses of the United States Constitution. 

The results of district court’s ruling are absurd on their face. Based on the logic the district 

court used, any time that the federal government placed any single land use restriction on a 

property that combined with all other statutes or regulations by state or local officials would 

result in a regulatory taking, the United States government would be liable for the loss of 

property value. That is, if this ruling is allowed to stand, the decisions of state and local 

regulators force liability on the federal government. This fundamentally undercuts the 

sovereignty of the United States government because it leaves the liability of the federal 

government completely at the control of state and local governments: specifically, it violates 

the Appropriations Clause since Congress has never delegated the authority to condemn in 

the name of the federal government to the states. U.S. Constitution, Article I, § 9 cl. 7.  

Further, the approach fundamentally undercuts the Supremacy Clause of the United States 

Constitution. U.S. Constitution, Article VI, § 2. “It must always be borne in mind that the 

Constitution, laws, and treaties of the United States are as much a part of the law of every 

State as its own local laws and Constitution. This is a fundamental principle in our system of 

complex national policy.” Hauenstein v. Lynham, 100 U.S. 483, 490 (1879); Fid. Fed. Sav. & 

Loan Ass’n v. de la Cuesta, 458 U.S. 141, 157 (1982). A regulation having been made in 

pursuance of constitutional statutory authority has the same force as statutory law. Atchison, 

T. & S.F.R. Co. v. Scarlett, 300 U.S. 471, 474 (1937). The ESA grants constitutional statutory 

authority to FWS (see Section I), which has then promulgated regulations of that authority. 
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Lear does not challenge the validity of those regulations. So to was the permit exception 

issued by the U.S. Army Corps of Engineers. Therefore, under established precedence, those 

regulations and their legal implications are imputed to the state and, through the state, to the 

local government. 

Assuming arguendo that the local statute then was the final step to deprive the 

property of its value, under the supremacy clause, it was the county alone that deprived the 

property of all economic value. 

 

CONCLUSIONS 

 The trial court erred in several ways when analyzing this case. Although the 

Endangered Species Act as applied is a valid exercise of Congress’s Commerce Clause 

powers and has impacted how Lear may use her land, a regulatory taking has not taken place 

in the present situation.  

 Lear’s case is not ripe because she has failed to pursue administrative remedies 

available to her and has not obtained anything resembling a final determination by FWS. As 

such, the trial court should not have heard the case and the case now should be dismissed. 

 Even if the case is ripe, the trial court made several errors in its analysis that, when 

resolved, individually and cumulatively have the effect that the United States is not liable for 

any damages to Lear. By analyzing the wrong parcel, not looking at all possible economic 

uses, not requiring an appraisal to demonstrate the loss of all economic value, ignoring the 

temporal elements of the restriction, and making the United States jointly and severally liable 

for the impact of the county’s restrictions, the court has improperly assigned liability to the 

federal government. Thus, even if the issue is ripe, given the totality of the circumstances, the 

federal government is not liable to Lear.  


