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JURISDICTION 
 

       Plaintiff-Appellee-Cross Appellant Cordelia Lear seeks review of the final decision of 

the United States District Court for the District of New Union issued on June 1, 2016. R. at 1. 

Jurisdiction is proper in this Court to hear appeals from the District Court pursuant to 28 U.S.C. 

§ 1291 (2012). This Court has subject matter jurisdiction as these issues arose under the United 

States Constitution and the Endangered Species Act (ESA), 16 U.S.C. §§ 1531–1544 (2012).1 

Plaintiff filed a timely notice of appeal. Fed. R. App. P. 4(a)(1)(A).  

STATEMENT OF ISSUES 
 

I. Does the Endangered Species Act regulation of a wholly intrastate subpopulation of the 
Karner Blue Butterfly, with no substantial effect on interstate commerce, violate the 
Commerce Clause as applied to Cordelia Lear’s property? 

 
II. If Cornelia Lear’s ITP would have been denied by the Fish and Wildlife Service, is her 

takings claim against FWS ripe for review?  
 

III. When two regulations overlap to completely deprive a property owner of all economic and 
productive uses of their property, must a court combine the two regulations to analyze the 
plaintiff’s Lucas takings claim? 

 
IV. Can a token offer of $1,000 defeat a Lucas taking when the total value of the property is 

$100,000? 
 

V. Can a local or federal agency manipulate a takings analysis through geographic or temporal 
limits? 

 
VI. Can Defendants defeat Lear’s takings claim based on the denial of a County wetlands permit 

via a completely novel use of the state’s public trust doctrine?  
 

STATEMENT OF FACTS 
 

 Lear Island. Lear Island is a 1,000-acre island located in Lake Union. R. at 4. Congress 

granted Cornelius Lear, Petitioner’s descendant, fee simple title to (what is now known as) Lear 

                                                
1 Lear waived any damages in excess of $10,000 in her takings claim against the United States of 
America, allowing her to proceed with her claim in this Court. R. at 4. 
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Island in 1803—prior to the admission of New Union to the United States. R. at 4–5.The grant 

extended to “all lands under water within a 300-foot radius of the shoreline” including a separate 

grant of lands underneath the straight separating Lear Island from the mainland. R. at 5.  

 In 1965, the Petitioner’s father, King Lear, subdivided the island into three distinct 

parcels consisting of a 550-acre parcel, 440-acre parcel, and a 10-ten acre parcel. R. at 6. King 

Lear deeded the parcels to one of his daughters while retaining a life estate in each legally-

distinct parcel. Id. This division was approved by the Brittain Town Planning Board, which also 

determined that one single-family home could be constructed on each parcel. Id.  

The Ten-Acre Parcel. Cordelia Lear is the legal owner of a ten-acre parcel on Lear 

Island. R. at 5. Lear became the title holder in 1965 and came into possession of the property in 

2012 after her father’s passing. Id. The parcel consists of a one-acre access strip and nine-acres 

of open field. Id. In addition, one acre of cattail marsh is emerging off the shore of the parcel. Id. 

The only contiguous lot to the parcel is owned by Lear’s sister, Goneril. Id. The fair market value 

of Lear’s parcel is $100,000. R. at 7. The parcel is valueless without the right to construct a 

single-family residence. Id. The property has no value as agricultural or timber land. Id. In 

addition, property taxes on the parcel are $1,500 annually. Id. 

The Karner Blue Butterfly.  The Fish and Wildlife Service listed the Karner Blue 

Butterfly as an endangered species in 1992. R. at 5. The Karner Blue larvae has a diet consisting 

entirely of wild blue lupine flowers. Id. The Karner Blue has no commercial value. Id. A 

subpopulation of Karner Blues exists entirely on Lear’s ten-acre parcel, that is, the subpopulation 

is a wholly intrastate species that does not cross state borders. Id. Lear’s parcel was designated as 

critical habitat under the Endangered Species Act in 1992. R. at 6. Without annually mowing, the 

lupine fields on Lear’s property will naturally convert to a successional forest, thereby 
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eliminating the Karner Blue’s habitat in about ten years. R. at 7. Lear rejected the Brittain 

County Butterfly Society’s offer of $1,000 annually to conduct Butterfly viewing outings. Id.   

The Defendants. Lear was barred from constructing a residence on her property by two 

regulations: (1) the Fish and Wildlife Service’s designation of her entire property as a critical 

habitat for a wholly-intrastate subpopulation of the Karner Blue Butterfly and (2) Brittain 

County’s denial of a construction permit for the emergent cattail portion of her property. 

In order to construct a residence on the uplands portion of her property, FWS determined 

that Lear would first have to complete a very lengthy and costly application process, consisting 

of an Individual Take Permit, Habitat Conservation Plan, and Environmental Assessment. In 

total, these documents would cost Lear $150,000. R. at 6.  Specifically, FWS noted that “at a 

minimum . . . all acreage of lupine filed disturbed by development would have to be replaced 

with contiguous acreage.” Id. Because the owner of the only land contiguous to Lear’s property 

refuses to consider cooperating in any plan that involves restrictions on her property, the ESA-

mandated “contiguous acreage” would require developing the cattail marsh. R. at 5–6. 

To build on the wetlands and avoid the Karner Blue habitat and wild blue lupines 

altogether, Lear applied for a permit required by the County Wetlands Protection Act to develop 

one-half acre of marsh with a link to the shared mainland causeway. R. at 7. The Army Corps 

considers this portion of the lake “non-navigable” and no federal permits are required. Id. The 

County denied Lear’s application, stating it only grants permits for “water dependent use[s]” and 

a residential home is not a “water-dependent” use. Id.  

 In addition, FWS indicated that any lupine field that was disturbed would need to be 

replaced. This, however, was impossible for Lear to comply with, and therefore she applied for 

an Alternative Development Plan in lieu of the HCP.   
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STATEMENT OF THE CASE 
 

Lear filed suit in the United States District Court of New Union seeking: (1) a declaration 

that applying the Endangered Species Act (ESA) to her property exceeded congressional power 

under the Commerce Clause and (2) the Fish and Wildlife Service (“FWS”) and Brittain County 

took her property without compensation violating the Fifth and Fourteenth Amendments.  

The District Court ruled that the ESA was a valid exercise of the Commerce Clause, 

holding that the prohibitions of the ESA that prevented Lear’s interference with the endangered 

butterflies were actually regulating the construction of a proposed residence, an economic 

activity. R. at 8. Lear appeals this holding today.  

The District Court, however, found in favor of Lear on her takings claim. First, finding 

that a takings claimant need not perform a futile act, the Court held Lear’s takings claim against 

the FWS to be ripe for review. Second, regarding the District Court’s substantive review of 

Lear’s takings claim, the Court held the federal and local restrictions must be combined to 

consider whether a Lucas taking has occurred. R. at 11. Third, the District Court dismissed all 

four of Defendants’ arguments that there was no Lucas taking. The Court held:  

• Lear is without economically remunerative use of her parcel because she has more 
liability in property taxes than income, and therefore her property “by definition [is] 
without economic value.” Id. at 12. 

• Lear’s taking claim is not barred temporally. The Court noted “the irony of the FWS 
relying on the prospective extinction of the very subpopulation of Karner Blues it is 
fighting to protect as an argument against finding a taking of Plaintiff’s property,” and 
also distinguished Tahoe-Sierra. R. at 10.  

• The relevant parcel for the takings analysis is Lear’s ten-acre plot. The Court held 
that the subdivision of the island into three distinct parcels precluded the aggregation of 
the properties for the takings analysis. Id.  

• No public trust exists which would preclude Brittain County’s liability. Id. The 
District Court was unable to locate any applicable New Union precedent establishing the 
scope of protections to New Union’s public trust waters. Id. The Court also reasoned that 
the County cannot claim any inherent public trust limits on the development of lands 
underwater that were part of the 1803 grant. R. at 10–11.  
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The District Court awarded Lear $10,000 damages against the FWS and $90,000 against 

Brittain County. Id. at 4. The FWS and Brittain County appeal today.  

SUMMARY OF ARGUMENT 
 

As applied to Lear’s property, the regulation of the Karner Blue under the Endangered 

Species Act violates the Commerce Clause. Regulation of this wholly intrastate subpopulation is 

not regulation of a channel or a thing in interstate commerce, so to affirm the District Court’s 

opinion, this Court would need to uphold the regulation because “takes” of the subpopulation 

substantially affect interstate commerce. It does not. Therefore, the Fish and Wildlife Service 

(FWS) lacks authority to apply the ESA’s strict regulations to Lear’s property.  

Lear’s takings claim against the FWS and Brittain County is ripe for review. First, no 

further factual development is required because her permit was denied by Brittain County and 

therefore so was her ADP. Second, Lear suffers substantial hardship. At this point her only 

options are to file an application for an ITP, which is impossible because she has no area in 

which to replace the lupines that are disturbed by her development, or to break the law and wait 

for an enforcement action. This leaves Lear with a Hobson’s choice.   

As applied to Lear’s property, the ESA and the Brittain County Wetlands Preservation 

Law operate as a legal straitjacket. Properly analyzed, the two regulations jointly deprive Lear of 

all economic and beneficial use of her property. One regulation requires developing wetlands 

adjacent to the Karner Blue habitat; the other denies developing those precise wetlands. 

Therefore, the purpose, text, and structure of the Just Compensation Clause require this Court to 

step into the shoes of Lear, and assess the regulatory scheme from her perspective. The 

Defendants’ approach—segment the takings analysis and proceed regulation-by-regulation—

offends principles of justice and fairness underlying the Just Compensation Clause.   
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In addition, the slew of defenses offered by the Defendants are both contrary to law and 

inconsistent with the purposes of the Just Compensation Clause. First, the Brittain County 

Butterfly Society’s $1,000 per year offer is merely a token offer that does nothing to ameliorate 

the total wipeout of economic value on Lear’s property. Second, expanding the geographic scope 

of the takings analysis beyond Lear’s property would violate the “whole parcel” rule. The reality 

of the arrangements demonstrates that Lear’s ten-acre parcel is in fact a separate, legally distinct 

property and has been treated as such since 1965. Third, improperly imposing a temporal 

limitation to the takings analysis—by re-casting a permanent regulation as a temporary one—

strains credulity. The designation of critical habitat under the ESA is a permanent regulation, as 

indicated by the text and purpose of the statute. Finally, public trust principles do not preclude 

Lear’s takings claim based on the County’s denial of a wetlands development permit. The New 

Union public trust, if it even exists, is not a background principle of property law capable of 

precluding Lear’s takings claim. The Defendants failed to cite a single case of how the public 

trust has been applied in New Union, and they also failed to demonstrate potential damage 

caused by the development.  

STANDARD OF REVIEW 
 

       This case is based entirely on three constitutional issues which courts review de novo. 

Gonzalez v. Raich, 545 U.S. 1, 18–19 (2005).  

ARGUMENT 
 

I. As applied to Lear’s property, regulation of the Karner Blue Butterfly 
subpopulation exceeds Congress’ power under the Commerce Clause. 

 
The Endangered Species Act, as applied to the regulation of the Karner Blue Butterfly on 

Lear’s property, violates the Commerce Clause for three reasons. First, the insect is neither a 

channel nor a thing in interstate commerce. Second, the regulated activity, whether that be the 
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actual “take” of the insect or the proposed construction of the single-family house, does not have 

a substantial effect on interstate commerce. Finally, the Necessary and Proper Clause does not 

authorize the regulation of the insect, as applied to Lear’s property, because regulating a wholly 

intrastate insect is not necessary to avoid frustrating the ESA. 

a. The relevant analysis under the Commerce Clause is the substantial effects test. 
 

The Commerce Clause gives Congress “the power . . . to regulate Commerce . . . among 

the States.” U.S. Const. art. I, § 8, cl. 3. Albeit broad, the Commerce Clause is not an unfettered 

right to regulate any and all activity. Raich, 545 U.S. at 18. The Commerce Clause is not the 

“hey-you-can-do-whatever-you-feel-like clause.” Judge Alex Kozinski, Introduction to Volume 

19, 19 Harv. J. L. Pub. Pol., 1, 5 (1995). Under the Commerce Clause, Congress may only 

regulate: (1) the use of channels in interstate commerce; (2) items or people in interstate 

commerce; or (3) activities that substantially affect interstate commerce. Raich, 545 U.S. at 17–

18. Congressional power falls short on Lear’s property.  

First, the wholly intrastate subpopulation of the Karner Blue is neither a channel nor an 

instrumentality of interstate commerce. Section 9 of the Endangered Species Act defines “take” 

as “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to 

engage in any such conduct.” 16 U.S.C. § 1532(19) (2012). The ESA does not regulate a 

channel, thing, or instrumentality of interstate commerce. See, e.g., San Luis & Delta-Mendota 

Water Auth. v. Salazar, 638 F.3d 1163, 1174 (2011) (“[T]he category most applicable here is the 

. . . substantial effects category.”). Therefore, the only way the regulation of a non-migratory 

Butterfly, which has little to no commercial value, R. at 7, can be upheld is through the 

“substantial effects” analysis of the Commerce Clause.  
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The Supreme Court has outlined a four-part balancing test to determine whether an 

activity has a substantial effect on interstate commerce: 

1. Whether the statute has anything to do with commerce or any sort of economic 
enterprise, however, broadly one might define those terms; 

2. Whether the state contains an express jurisdictional element; 
3. Whether the legislative history contains express congressional findings regarding the 

effects upon interstate commerce; 
4. Whether the link between the regulated activity and the effect on interstate commerce is 

too attenuated. 
 

San Luis, 638 F.3d at 1174 (quoting United States v. Lopez, 514 U.S. 549, 561–67 (1995) and 

United States v. Morrison, 529 U.S. 598, 610–12 (2000)). Because take of the Karner Blue on 

Lear’s property does not satisfy this test, Congress has exceeded its authority under the 

Commerce Clause.  

b. The Regulated Activity is the Take of the Karner Blue, which does not 
substantially affect interstate commerce.  

 
The District Court erroneously determined that the regulated activity was the construction 

of a single family home, which has a substantial effect on interstate commerce. But the regulated 

activity is actually the “take” of the Karner Blue, a wholly intrastate species with no commercial 

value. R. at 7. The “take” does not have a substantial effect on interstate commerce.  

To determine whether a regulated activity falls within the purview of the Commerce 

Clause, courts must first determine the regulated activity at issue. Raich, 545 U.S. at 1 

(discussing how improperly identifying the regulated activity corrupts the analysis.). Under 

Supreme Court precedent, the regulated activity is the conduct that is prohibited by the statute. 

Id. For example, in Lopez, the regulated activity was the possession of a gun in a school zone, 

and in Morrison the regulated activity was gender-motivated violence. Lopez, 514 U.S. at 549; 

Morrison, 529 U.S. at 598. Section 9 of the ESA regulates the “take” of a listed species. See 16 

U.S.C. § 1538(a)(1)(B) (2012); 50 C.F.R. § 17.3; See, e.g., GDF Realty Investments v. Norton, 
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326 F.3d 622, 634 (D.C. Cir. 2003); People for the Ethical Treatment of Prop. Owners (PEPTO) 

v. United States Fish and Wildlife, 57 F. Supp. 3d 1337, 1344 (C.D. Utah 2015) (“[T]he question 

in the present case is whether take of the Utah prairie dog has a substantial effect on interstate 

commerce . . . .”). The Gun-Free Schools Act (Lopez), Violence Against Women Act 

(Morrison), and Section 9 of the ESA all regulate conduct.  

As the majority in GDF Realty properly determined, if the regulated activity was 

something other than “take” of a species—the prohibited conduct—then, “the facial challenges 

in Lopez and Morrison would have failed.” GDF Realty, 326 F.3d at 635.  

Congress could not have rationally found the take of Karner Blue has a substantial effect 

on interstate commerce because (1) the act is not commercial in nature; (2) there is no 

jurisdictional element; (3) congressional findings are not outcome-determinative; and (4) the 

connection between the regulated activity and a substantial effect on interstate commerce is too 

attenuated. First, the regulated activity cannot possibly be described as commercial because the 

Karner Blue does not have a commercial value. 57 Fed. Reg. 59,236 (Dec. 14, 1992). Further, 

since Section 9 of the ESA prohibits takes of any kind it “by its terms has nothing to do with 

‘commerce’ or any sort of economic enterprise, however broadly one might define those terms.” 

Lopez, 514 U.S. at 561. In this case, the Butterfly is exclusively located on this single island and 

has no commercial value, therefore “takes” are not an economic activity. Second, the ESA does 

not limit takes to those that would substantially affect interstate commerce. See Morrison, 529 

U.S. at 613 (discussing the jurisdictional hook requirement). The ESA’s regulations apply to the 

entirety of the United States. See 16 U.S.C. §1538(a)(1)(B). Third, while there are some 

congressional findings that discuss the general take of all species impacts on interstate 

commerce, there are no express findings of the take of the Karner Blue’s impact on interstate 
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commerce. Morrison, 529 U.S. at 613. Fourth, nothing in the record demonstrates that the take of 

Butterfly has anything but attenuated and inconsequential impacts on interstate commerce. 

In their hurried attempt to uphold the ESA, several circuits have run afoul of the Supreme 

Court Commerce Clause jurisprudence. See Alabama-Tombigbee Rivers Coal. v. Kempthorne, 

477 F.3d 1275 (11th Cir. 2007) (using a biodiversity rationale); GDF Realty, 326 F.3d at 640 

(“[T]he interdependence of species compels the conclusion that regulated takes under ESA do 

affect interstate commerce”); Nat’l Assoc. of Home Builders (NAHB) v. Babbitt, 130 F.3d 1041 

(D.C. Cir. 1997) (diminishing pool of species has an impact on interstate commerce). More 

recently, the Supreme Court has clarified the substantial effect must be an actual impact: “The 

proposition that congress may dictate the conduct of an individual today [under the Commerce 

Clause] because of prophesied future activity finds no support in our precedent.” Nat’l Fed’n of 

Indep. Bus. v. Sibelius, 132 S. Ct. 2566, 2590 (2012). Therefore, conjectural or hypothetical 

impacts on ecosystems or biodiversity extend the Commerce Clause too far. John Copeland 

Nagle, The Commerce Clause Meets the Delhi Sands Flower-Loving Fly, 97 Mich L. Rev. 174, 

199 (1998) (“The biodiversity argument comes close to saying that because the earth is necessary 

for interstate commerce, anything that adversely affects the earth can be regulated by 

Congress.”). Further, the causal chain analysis articulated by these circuits was already rejected 

in Lopez. 514 U.S. at 565; see also Morrison, 529 U.S. at 615 (Congress may not “follow the 

but-for causal chain from initial occurrence of [an activity] to every attenuated effect upon 

interstate commerce”).  

c. If the regulated activity is the construction of a house, it nevertheless does not have 
an impact on interstate commerce. 

 
 Assuming, arguendo, that the regulated activity is the development of the single family 

home, the activity nonetheless does substantially affect interstate commerce. The D.C. Circuit in 
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Rancho Viejo v. Norton, like the District Court in this case, did not find the regulated activity to 

be the “take” of the species. 323 F.3d 1062, 1072 (D.C. Cir. 2003). Instead, the court held that 

the regulated activity was the “planned commercial development, not the arroyo toad that it 

threatens.” Id. at 1072. Rancho Viejo is readily distinguishable; it was a commercial development 

and used for commercial purposes. Id. at 1070 (quoting NAHB, 130 F.3d at 1048) (“Rancho 

Viejo's 202-acre project, located near a major interstate highway, is likewise one that ‘is 

presumably being constructed using materials and people from outside the state and which will 

attract construction workers and purchasers ‘from both inside and outside the state.’”). In this 

case, Lear is building a single-family residence on ten acres. This hardly rises to the level of 

commercial development, as contemplated in Rancho Viejo. A commercial development is 

designed to draw in massive amounts of people, whereas Lear’s home is for personal use.  

 d. The regulation of the Karner Blue Butterfly is not part of a “larger regulation of 
economic activity,” as contemplated by Raich. 
 

In the unique circumstance where a law regulates an activity that “is an essential part of 

‘comprehensive legislation to regulate the interested market in a fungible commodity,” 

congressional reach under the Commerce Clause is understandable. United States v. Patton, 451 

F.3d 615, 627 (10th Cir. 2006) (quoting Raich, 545 U.S. at 22). This does not permit the federal 

government to regulate any activity so long as it is part of a comprehensive regulatory scheme. 

PEPTO, 57 F. Supp. 3d at 1345–46. If interpreted to regulate any activity, then there would be 

no limits to the congressional power. The Endangered Species Act is a conservation regulatory 

scheme, not a market scheme. The purpose of the ESA is “to provide a program for the 

conservation of such endangered and threatened species.” 16 U.S.C. § 1531(b) (emphasis 

added). The ESA may be a comprehensive regulatory scheme, but it is not “legislation to 

regulate the interested market in a fungible commodity.” Raich, 545 U.S. at 22.  
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As applied to Lear’s property, the regulation of the Karner Blue subpopulation exceeds 

the Commerce Clause’s reach. Neither the take of the Karner Blue nor Lear’s activities on her 

property have a substantial effect on interstate commerce. Further, since the ESA is not an 

economic regulatory scheme, the Necessary and Proper Clause does not permit Congress to go 

beyond the reach of the Commerce Clause.  

II. Lear’s taking claim is ripe for review. 
 

 Lear’s taking claim against FWS is ripe for review for three reasons. First, it meets the 

requirements of ripeness. Second, even if Lear’s claim is not ripe, the futility exception applies. 

Third, FWS’ determination that Lear’s property was Karner Blue critical habitat is akin to a 

jurisdictional determination, and therefore this determination is subject to immediate judicial 

review pursuant to United States Army Corps of Engineers v. Hawkes, 136 S. Ct. 1807 (2016). 

 a. Lear meets the requirements for ripeness.  
 

 Lear’s takings claim against FWS is ripe for review because the remaining issues are 

purely legal and FWS’ conduct has a direct and immediate impact on Lear. Under Abbott 

Laboratories v. Gardner, the Supreme Court outlined a two-part test to determine ripeness. 387 

U.S. 136, 149 (1967). The Court will consider “both the fitness of the issues for judicial decision 

and the hardship to the parties of withholding court consideration.” Id. Accordingly, the Court 

must hear this case if it determines that withholding judicial review will cause Lear to suffer real 

consequences. In Williamson County Regional Planning Commission v. Hamilton Bank, the 

Court held that takings claims ripen when “the government entity charged with implementing the 

regulations [has] reached a final decision regarding the application of the regulations to the 

property at issue.” 473 U.S. 172, 186 (1985).  
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 Lear received a final decision. FWS informed Lear that her Habitat Conservation Plan 

(HCP) would require that any lupine field disturbed by her development would need to be 

replaced with contiguous acreage. R. at 6. The only contiguous acreage available to Lear is her 

sister’s private property, who refuses to cooperate with the development of the HCP. Id. Lear 

then pursued an Alternative Development Plan (ADP). Id. Although Lear did not apply for an 

ITP (because she was unable to) and applied for an ADP, her claim remains ripe. Lear’s 

application for an ADP necessarily depended on a permit from Brittain County which was 

denied. R. at 7. Additionally, while Williamson held that the landowner must use state 

procedures available to obtain just compensation, the record is clear that there are not state 

procedures available to Lear. 473 U.S. at 194. Brittain County’s decision, therefore, effectively 

denied Lear’s ITP, rendering a final decision.   

 Morris v. United States is of no use to the petitioners. 392 F.3d 1372 (2004). There, the 

court found that the agency had not exercised its discretion. Id. at 1378. Here, FWS exercised 

discretion, as it told Lear exactly what her ITP would entail and the requirements she needed to 

fulfill for approval. FWS told Lear that she needed an EA, the cost of which is “fixed and 

knowable.” See Palazzolo v. Rhode Island, 533 U.S. 606, 641 n. 4 (2001) (Scalia, J., concurring) 

(“I think the key here is understanding that no filling of any wetland would be allowed for any 

reason that was lawful under the local zoning code.”). For Lear, this would cost $150,000, well-

above the actual value of the parcel. R. at 6.  

 b. It would be futile for Lear to apply for an ITP that would be rejected. 
 

If the denial of an ADP is not sufficient to ripen Lear’s claim, then the futility exception 

to the ripeness doctrine applies. The exception is grounded in the idea that “[the] [r]ipeness 

doctrine does not require a landowner to submit applications for their own sake.” Palazzolo, 533 
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U.S. at 623 (“[W]here the agency’s decision makes clear that pursuing remaining administrative 

remedies will not result in a different outcome, the remaining remedies are futile and the impact 

of the regulation on the use of the property is reasonably certain.”); Morris, 392 F.3d at 1376 

(citing Suitum v. Tahoe Reg’l Planning Agency, 250 U.S. 725, 739 (1997)).  

There is no uncertainty as to the land’s permitted use. She applied for an ADP, which was 

subsequently denied by the County. Because the requirements of Lear’s ITP are impossible to 

meet, she cannot apply for one. Moreover, Lear cannot compel her sister to let her use her 

property. No viable options remain for Lear.  

Additionally, equity supports Lear’s futility argument. Lear’s property is worth $100,000 

if she were permitted to develop a single family home. R. at 7. There is no other market for her 

property if she cannot build her house. As previously stated, the cost of an ITP and all the 

necessary supporting documents is $150,000. If Lear is required to go through and pay the cost 

of her ITP, her property would have a negative $50,000 value. See also Paula C. Murray, Private 

Takings of Endangered Species as a Public Nuisance: Lucas v. South Carolina Coastal 

Commission, 12 UCLA J. Envtl. L. & Pol’y 119, 148 (1993) (“[A] landowner who finds a 

section 10(a) permit too expensive and time consuming to be of any real value may turn to the 

Takings Clause for compensation for the diminished value of her property.”). Therefore, to 

require Lear to go through the ITP process would render her claim futile.  

c. FWS’ determination that Lear’s property is critical habitat is a reviewable 
jurisdictional determination. 

 
The FWS’ determination that Lear’s property was critical habitat is akin to a 

jurisdictional determination, thereby ripening Lear’s claim. On May 15, 2012, FWS wrote a 

letter to Lear confirming that her entire ten-acre property was critical habitat for the Karner Blue 

and any disturbance would constitute a take under Section 9 of the ESA. R. at 6. Recently, in 
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Hawkes, the Supreme Court unanimously held that a jurisdictional determination was final 

agency action for the purposes of judicial review. 136 S. Ct. at 1807. Final agency action and 

ripeness are often the same analysis. Id. at 1815 (citing Abbott Lab. v. Gardner, 387 U.S 136, 

149). Part of the rationale for the Court’s decision was the arduousness of the application 

process: “[T]hey would have to submit numerous assessments of various features of the property, 

which respondents estimate would cost more than $100,000.” Id. at 1813. 

 Here, the same logic applies to Lear. If Lear wants to apply for an ITP she has to 

complete a HCP and an Environmental Assessment, in accordance with National Environmental 

Policy Act. R. at 6. Together these documents will cost Lear $150,000. Id. The determination 

that Lear’s entire property is critical habitat, therefore, is akin to a jurisdictional determination 

that one’s wetlands are considered to be waters of the United States. While it is conceivable that 

FWS could revise Karner Blue critical habitat, that does not render the decision non-final. See 

Sackett v. EPA, 132 S. Ct. 1367, 1372 (2012). Lear has no practical options. She can either apply 

for an ITP, which she cannot fulfill, or wait for the hammer of enforcement if she proceeds with 

construction. Neither of these are real options and judicial review is necessary.  

III. When two government regulations overlap so as to wipe out the economic value 
and beneficial use of property, the Just Compensation Clause requires a Court to 
consider the regulatory scheme.   

 
As applied to Lear’s property, the ESA and the Brittain County Wetlands Preservation 

Law operate as a legal straitjacket. One regulation requires developing wetlands adjacent to the 

Karner Blue habitat; the other denies developing those precise wetlands. Lear cannot retain any 

economic value of her property without violating one of the regulations.  

The Just Compensation Clause emphasizes the result of a government action from the 

perspective of the affected landowner. Therefore, a takings analysis begins with the effect of the 
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regulatory scheme that has deprived Lear’s property of any remaining economically beneficial 

use, rather than examining the regulations independently. Furthermore, the equity and fairness 

principles inherent in takings jurisprudence weigh heavily in favor of providing Lear relief.  

a. The purpose, text, and structure of the Just Compensation Clause require this Court 
to step into the shoes of Lear and assess the regulatory scheme from her perspective. 

 
The Fifth Amendment of the U.S. Constitution reads: “[N]or shall private property be 

taken for public use, without just compensation.” Not only does the word “just” evoke ideas of 

fairness and equity, United States v. Virginia Elec. & Power Co., 365 U.S. 624, 631 (1961), the 

Just Compensation Clause “was designed to bar Government from forcing some people alone to 

bear public burdens which, in all fairness and justice, should be borne by the public as a whole.” 

Armstrong v. United States, 364 U.S. 40, 49 (1960). The Fifth Amendment guarantees that when 

an individual “surrenders to the public something more and different from that which is exacted 

from other members of the public, a full and just equivalent shall be returned to him.” 

Monongahela Navigation Co. v. United States, 148 U.S. 312, 325 (1893) (emphasis added). As 

such, courts should pay particularly close attention to individuals who find their property 

regulated by multiple government agencies.  

Second, the text of the Takings Clause “is concerned simply with the act, and not with the 

governmental actor nor shall private property be taken.” Stop the Beach Renourishment, Inc. v. 

Florida Dep't of Envtl. Prot., 560 U.S. 702, 713–14 (2010). By focusing on what has been 

“taken,” the text envisions the takings analysis proceeds from the landowner’s standpoint. See 

Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1016 (1992) (“[T]otal deprivation of beneficial 

use is, from the landowner’s point of view, the equivalent of a physical appropriation.”) 

(emphasis added).   
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The structure of the Takings Clause means that there is no logical place in the takings 

analysis to consider if the claim arises out of federal or state action. The scope of the property 

interest does not change depending on whether the state government or the federal government is 

allegedly doing the taking. John D. Echeverria, The Public Trust Doctrine As A Background 

Principles Defense in Takings Litigation, 45 U.C. Davis L. Rev. 931, 965 (2012).  

Lear appreciates the purpose and goals of the ESA and does not challenge the 

government’s right to designate her property as critical habitat. She simply asks that the 

Defendants “comport with [the] fundamental constitutional command” of the Just Compensation 

Clause. San Diego Gas & Elec. Co. v. City of San Diego, 450 U.S. 621, 660 (1981). Here, a 

Lucas-style takings claim focuses on the value of the property prior to and after the Defendants 

promulgated their respective regulations. 

b. The federal and county governments effected a one-two punch that jointly 
deprived Lear of all economic benefit of her property.  

 
 Because there is no market in Brittain County for a parcel such as the Cordelia Lot 

without the right to develop a residence on the property, R. at 7, losing the right to build a single-

family residence on the property is akin to losing its entire economic value. Unfortunately, the 

application of the ESA and the County regulation means there is no place for Lear to build a 

home. The two regulations, therefore, effect a total wipe out of all economic benefit and 

monetary value. 

Under the strictures of the ESA, Lear has two options for where to build her home. First, 

she could build in the Heath or in the narrow access strip. This would disturb the wild blue 

lupines essential for the survival of the Karner Blue larvae, so “at a minimum . . . all acreage of 

lupine field disturbed by development would have to be replaced with contiguous acreage.”  R. 

at 6. Because the owner of the only land contiguous to Lear’s property refuses to consider 
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cooperating in any plan that involves restrictions on her property, the ESA-mandated 

“contiguous acreage” would require developing the cattail marsh. Id. Second, Lear could comply 

with the ESA by avoiding the Karner Blue habitat and wild blue lupines altogether, and build her 

home on the marsh. Creating this building site would require developing one-half acre of marsh 

with a link to the shared mainland causeway. R. at 7.  

Both of Lear’s options for complying with the ESA require developing a small section of 

the emergent cattail marsh, so the County’s denial of Lear’s development permit shrinks these 

two options to zero. She cannot fill in the cattail marsh for the purposes of creating a new lupine 

field—option one—because the county only grants permits for “water-dependent use[s].”  R. at 

7.  Option two is off the table for the same reason: a home is not a “water-dependent use.” Id. 

c. Defendants’ approach offends bedrock principles of the Just Compensation Clause 
and precedent.  

 
Because the Just Compensation Clause focuses attention on the perspective of the 

landowner, the two Defendants in this case attempt an oft-rejected approach: segment the takings 

analysis and proceed regulation-by-regulation.  

The logic of the Defendants’ position is that when two government agencies deny all use 

of property, neither agency is liable for a taking. The absurd result—owners of 

more heavily regulated properties are less likely to receive compensation—is diametrically 

opposed to the purpose of takings jurisprudence. See Lucas, 505 U.S. at 1071–72 (finding that 

the Just Compensation Clause “prevent[s] the public from loading upon one individual more than 

his just share of the burdens of government.”) (citing Monongahela Navigation Co. v. United 

States, 148 U.S. 312, 325 (1893)). 

Nor is there support in the case law for Defendants’ approach of severing the analysis of 

the ESA from the County Wetlands Act. In fact, the Supreme Court has rejected “conceptual 
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severance” arguments that cabin off one portion of a combined property to effectively 

manipulate the outcome of a takings claim. Tahoe-Sierra Pres. Council, Inc. v. Tahoe Reg’l 

Planning Agency, 535 U.S. 302, 330 (2002) (current permissible uses of property not separate 

from future permissible); Keystone Bituminous Coal Ass’n v. DeBenedictis, 480 U.S. 470, 500–

01 (1987) (finding that a “support estate” is not distinct a property interest). 

 Lower courts have regularly warned against the precise finger-pointing strategy 

Defendants employ. For example, in Bowles v. United States, the Army Corps of Engineers 

denied the plaintiff’s § 404 permit to fill his lot so that he might install a septic system, as 

required by his subdivision to build his home. 31 Fed. Cl. 37, 49 (Fed. Cl. 1994). The federal 

government argued that the state of Texas or the plaintiff’s deed restrictions were to blame. Id. In 

rejecting this argument, the court used particularly colorful language: “[T]his is like saying that 

if the federal government drops a fire bomb on a wood house the federal government did not 

destroy it because the fact of having a wooden rather than a concrete house is why it burned 

down.”); Ciampitti v. United States, 18 Cl. Ct. 548, 556 (Fed. Cl. 1989).2  

IV. The Butterfly Society’s $1,000 token offer does not extinguish Lear’s takings 
claim.  

 
The Defendants’ regulations completely appropriate the entire value of Lear’s property, 

leaving her with nothing more than a hollow deed. 3 FWS and Brittain County may not 

                                                
2 Takings jurisprudence regularly helps itself to tort theories of liability. For example, “when the 
Federal Government puts into play a series of events which result in a taking of private property, 
the fact that the Government acts through a state agent does not absolve it from the 
responsibility, and the consequences, of its actions.” Toews v. United States, 376 F.3d 1371, 
1381–82 (Fed. Cir. 2004). As the District Court noted, Lear could be considered a victim of a 
joint tort. R. at 11.  
3 The fact that Cordelia inherited her property plays no role in this analysis. Investment-backed 
expectations play no role in a Lucas analysis. Cane Tennessee, Inc. v. United States, 62 Fed. Cl. 
703, 713 (Fed. Cl. 2004) (citing Lucas, 505 U.S. at 1030).  
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circumvent their constitutional responsibilities under the Just Compensation Clause simply 

because a third party, the Brittain County Butterfly Society, has offered Lear $1,000—a token 

amount—to conduct Butterfly viewings on her parcel.  

If a regulation denies a landowner of “all economically beneficial or productive use”4 of 

their property, then the regulation amounts to a “per se” taking, that is, the court need not 

conduct a “case-specific inquiry into the public interest advanced in support of the restraint.” 

Lucas, 505 U.S. at 1015. Therefore, this per se taking, also known as a Lucas taking, depends on 

the definition of “all economically beneficial or productive use.” The Supreme Court, however, 

recognized in Lucas that the term “deprivation of all economically feasible use . . . does not 

make clear the ‘property interest’ against which the loss of value is to be measured.” Id. at 1016 

n.7.   

Fortunately, this Court need not delineate an exact diminution of value under Lucas 

because the Defendants’ regulations deprive Lear of 100 percent of the economic value of her 

property. The fair market value of Lear’s property is $100,000. R. at 5. This fact is undisputed. 

There is no market in Brittain County for properties like Lear’s without the right to develop a 

single-family residence. Id. Moreover, the property has no value as agricultural or timber land. 

Id. In addition, Lear must pay $1,500 annually in property tax. R. at 7. 

The Butterfly Society has offered Lear $1,000 per year to conduct viewing outings on her 

property, which Lear rejected. Id. The record, however, does not state whether this offer is 

indefinite. See Id. In effect, Defendants ask this Court to preclude a Lucas claim based on an 

offer of an indeterminate length that does not even allow Lear to recuperate the cost of 

                                                
4 Since Lucas, courts have repeatedly blurred the distinction between “economic” and 
“productive,” and the terms are now indistinguishable in the eyes of the court. See, e.g., 
Maritrans, Inc. v. United States, 342 F.3d 1344, 1351 (Fed. Cir. 2003). 
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ownership. If this Court finds in favor of the Defendants on these grounds, this will incentivize 

governments to simply take property and offer a post-hoc token interest in order to circumvent 

the Just Compensation Clause. See Suitum, 520 U.S. at 745–50 (noting that courts should be 

wary of scenarios where a land-use scheme offers the landowner a nominal amount, which, in 

effect, defeats a takings claim). This type of scheme will allow “the government to deflect 

takings claims on the cheap, since even a small direct benefit may confer enough economic value 

to result . . . in a no-taking holding.” Robert Meltz, Takings Law Today: A Primer for the 

Perplexed, 34 Ecology L.Q. 307, 338 (2007). 

 Even if Lear accepted this token offer, her property nevertheless would retain zero 

economic value because she would be paying more in property taxes per year than receiving 

from the Butterfly Society. Furthermore, landowners may seek compensation pursuant to Lucas 

if they are merely left with a “token interest.” Palazzolo, 533 U.S. 606 at 631 (“[A] State may 

not evade the duty to compensate on the premise that the landowner is left with a token 

interest.”).  

The facts of this are nearly analogous to those in Bowles v. United States, 31 Fed. Cl. 37 

(Fed. Cl. 1994). In Bowles, the petitioner sought compensation after the Army Corps denied a 

permit for the construction of a residential home on their property. Id. at 42. The property’s value 

was completely dependent on the petitioner’s ability to construct a single-family residence. Id.  

The court held that “[the government] cannot take from a property owner the core value of the 

property, leaving the owner with only a hollow deed.” Id. at 45 (citing Hendler v. United States, 

952 F.2d 1364, 1373 (Fed. Cir. 1991)). The court added that:  

Regulations that leave the owner of land without economically beneficial or productive 
options for its use-typically, as here, by requiring land to be left substantially in its 
natural state-carry with the them a heightened risk that private property is being pressed 
into some form of public service under the guise of mitigating serious public harm. 
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 Id. at 45; But see Palazzolo, 533 U.S. at 631 (noting that a regulation that permits a landowner 

to construct a residence on their property does not deprive the landowner of all economically 

viable uses of their property). The denial of the permit stripped the property of all of its 

economic and productive uses, yet the petitioner was still required to pay the annual property tax. 

Bowles, 31 Fed. Cl. at 48. The court, thus, awarded compensation to the petitioner.  

Likewise, the Defendants’ regulations bar Lear from constructing a single-family 

residence on her property—its only valuable use. Lear is also stuck footing the property tax bill, 

despite there being no value remaining in the property. She is, in effect, left with a hollow deed. 

“When, as in this case, a single owner of real property has been called upon to sacrifice all 

economically beneficially use of his land, in this case his [or her] future homestead, in the name 

of the common good he has suffered a taking” Bowles, 31 Fed. Cl at 53. 

V. This Court should reject Defendants’ attempts to manipulate the geographic or 
temporal scope of Lear’s property interest.  

 
 The regulations completely strip the value of Lear’s property. Therefore, Lear is entitled 

to compensation pursuant to the Fifth Amendment. This Court should affirm the District Court’s 

rejection of the Defendants’ attempts to manipulate the scope of the takings analysis and hold 

that (1) the geographic scope of the takings analysis is limited to Lear’s legally distinct ten-acre 

parcel and (2) the FWS designation of Lear’s property as critical habitat amounts to a permanent 

regulation. 

a. The geographic scope of the takings analysis should be limited to Lear’s 
separate and legally distinct ten-acre parcel.  

 
 The FWS and Brittain County’s regulations completely deprive Lear of all the economic 

value in her property, and therefore, her claim is to be analyzed under the framework set forth in 
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Lucas.5 To conduct a Lucas analysis, courts must first determine the exact property interest at 

issue, that is, the geographic scope of the property. This determination is crucial in a takings 

analysis because courts must compare the value prior to the taking with the value after the 

taking. Keystone Bituminous Coal Ass’n. v. DeBenedictis, 480 U.S. 470, 497 (1987). This 

analysis is “expressed in the form of a fraction, the numerator of which is the value of the subject 

property encumbered by regulation and the denominator of which is the value of the same 

property not so encumbered.” Brace v. United States, 72 Fed. Cl. 337, 349–50 (Fed. Cl. 2006), 

aff’d 250 F. App’x 359 (Fed. Cir. 2007). 

 The “whole parcel rule” establishes the boundaries of this analysis. Penn Cent. Transp. 

Co. v. City of New York, 438 U.S. 104, 130–31 (1978) (stressing how courts must focus “on the 

character of the action and on the nature and extent of the interference with rights in the parcel 

as a whole . . . .”) (emphasis added).  

 Just as land owners may not divide their parcel for the purpose of lowering the 

denominator in a takings analysis, the government cannot artificially aggregate distinct 

properties beyond the whole parcel to inflate the denominator. See, e.g., Cane Tennessee, 60 Fed. 

Cl. at 700 (finding that property interests owned by separate entities should not be aggregated to 

determine the relevant-parcel); See also Lost Tree Vill. Corp. v. United States, 100 Fed. Cl. 412, 

436 (Fed. Cl. 2011) (“Lost Tree I”) rev’d on other grounds, 707 F.3d 1286 (Fed. Cir. 2013) 

(“Lost Tree II) (same).   

 Furthermore, courts will not aggregate properties simply because they were formerly 

treated as one parcel or purchased together: “Combining [] two tracts . . .  simply because at one 

                                                
5 Although Lear is only seeking compensation under Lucas, if this Court finds that some 
economic value remains in her property, thereby precluding a Lucas taking, we ask the Court to 
remand the case for full consideration under the factors set forth in Penn Central. 
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time they were under common ownership . . . cannot be justified.” Palm Beach Isles Assocs. v. 

United States, 208 F.3d 1374, 1380 (Fed. Cir. 2000). Even if multiple properties are held by the 

same owner, the government must nevertheless demonstrate that they are treated as a single 

parcel. Lost Tree II, 707 F.3d at 1294 (“[T]he mere fact that the properties are commonly owned 

and located in the same vicinity is an insufficient basis on which to find they constitute a single 

parcel for purposes of the takings analysis.”). 

 The Defendants argue that this Court should aggregate the three distinct properties on 

Lear Island because the parcels were part of a single, larger parcel fifty years ago. This is absurd. 

Courts determine the relevant-parcel based on several factors, which include, but are not limited 

to “the degree of continuity [of the parcel], the dates of acquisition, the extent to which the parcel 

has been treated as a single unit, [and] the extent to which the protected lands enhance the value 

of remaining lands . . . .” Ciampitti, 22 Cl. Ct. at 318. In essence, courts are tasked with 

demarcating the bounds of the relevant parcel “as realistically and fairly as possible, given the 

entire factual and regulatory environment.” Id. at 319; Forest Properties v. United States, 177 

F.3d 1360, 1366 (Fed. Cir. 1999) (noting that courts should examine the “reality of the 

arrangements” when analyzing a takings claim). 

 The three parcels on Lear Island are neither “treated as a single integrated project” nor 

used as “one income-producing unit.” Rather, the parcels have been treated independently of 

each other for the past fifty years by both the Lear family and the Defendants:  

§ The Brittain Town Planning Board approved the subdivision of Lear Island into three 
separate lots in 1965. R. at 5.  

§ The Planning Board also determined that a single-family residence could be developed 
on each lot. Id.  

§ A single-family residence was in fact built on Regan’s lot, whereas Cordelia’s lot 
remained vacant. Id.  

§ Cordelia’s lot was kept open by annual mowing, unlike the other two parcels which 
remained naturally wooded. Id.  
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§ The three parcels appear to be taxed independently of each other. See R. at 7.  

“[T]he reality of the arrangements” demonstrates that Cordelia’s ten-acre parcel is in fact a 

separate, legally distinct property and it has been treated as such since 1965. 

 Basic principles of property law also illustrate that Lear is the sole owner of her ten-acre 

parcel and has been for the past fifty-one years. King Lear, Lear’s father, subdivided and deeded 

the entirety of Lear Island to his three daughters in 1965, while retaining a life estate in each of 

the legally distinct properties. R. at 5. In life estates, the remaindermen (i.e. the individual to 

whom the property is deeded) controls the title of the property following the execution of the 

deed: “An instrument which creates a life estate carries with it the implication that the 

remaindermen own the underlying title in the corpus of the estate.” J.A. Bryant, J.r., Annotation, 

Rights as between estate of life tenant and remaindermen in respect of proceeds of sale or 

disposition made in exercise of power given life tenant, 47 A.L.R.3d 1078 (1973). The life tenant 

(i.e. the grantor) is merely entitled to use, occupy, and enjoy the property. 31 C.J.S. Estates § 42 

(2016). 

 Lear, as the remaindermen, was the sole legal owner of the ten-acre plot the moment her 

father executed the deed in 1965. King Lear’s rights as a life tenant dissolved upon his passing in 

2012.  Likewise, Cordelia’s sisters, Goneril and Regan, were the sole title holders of the 550-acre 

and 440-acre plots, respectively. R. at 5. Cordelia’s sisters do not hold any interest in Cordelia’s 

property, and Cordelia holds no interest in either of her sisters’ properties. See Id.   

  Defendants cannot reach back decades to the property lines as they stood in 1965. The 

“whole parcel” rule dictates that the relevant-parcel for the takings analysis is, therefore, 

Cordelia’s ten-acre plot.  
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b. The listing of Lear’s property as critical habitat is a permanent regulation.     
 

 The listing of critical habitat under the ESA is a permanent regulation as indicated by the 

text and purpose of the statute, despite Defendants’ argument to the contrary. Moreover, a 

takings analysis is not precluded simply because the underlying regulation may be temporary. 

That is, even if this Court finds that the ESA regulation is temporary in this case, Lear is 

nevertheless entitled to just compensation under the Fifth Amendment. 

 Courts distinguish between permanent and temporary regulations when analyzing a 

takings claim. The former poses no barrier to a Lucas taking, assuming the regulation deprives 

all economically and/or productive uses of the property, while the latter may preclude a Lucas 

taking in certain circumstances. Defendants argue that Lear is not entitled to compensation 

because she may simply wait about ten years until the critical habitat no longer exists on her 

property.  

 A permanent regulation, however, is not transformed into a temporary one simply 

because it may be rescinded at some indeterminate point in the future. First English Evangelical 

Lutheran Church of Glendale v. Los Angeles Cty., Cal., 482 U.S. 304, 321 (1987); See also 

Meltz, supra at 333 (“[L]and use regulation known to be temporary at the outset—[can be 

contrasted with] prospectively permanent regulation that later becomes temporary when 

rescinded.”). If every regulation could be read as temporary, the Just Compensation Clause 

would be a nullity.  

 The designation of critical habitat is a permanent regulation, as indicated by the text and 

purpose of the statute. The ESA states that the Secretary of the Interior shall “designate any 

habitat of such species which is then considered to be critical habitat” and “may, from time-to-

time thereafter as appropriate, revise such designation.” 16 U.S.C. § 1533(a)(3)(A)(i)–(ii) (2012). 
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The text of the statute permits revision under certain circumstances. The text does not indicate 

that the designation of critical habitat is to be temporary at the outset, as Defendants argue, and 

Lear could not find a single case stating so. Moreover, the FWS cannot delist critical habitat at 

will. Instead, the Secretary of Interior must comply with strict procedural timelines set forth in 

ESA itself and, in addition, the delisting must be done in accordance with notice-and-comment 

rulemaking under the Administrative Procedures Act.6 At a minimum, this process adds an 

additional twelve months to the delisting of critical habitat. In reality, this process may take 

several years if the agency’s findings are challenged in court. Furthermore, the purpose the ESA, 

as indicated in the statute itself, is “to provide a means whereby the ecosystems upon which 

endangered species and threatened species depend may be conserved.” 16 U.S.C. § 1531(b). The 

designation of critical habitat is a cornerstone of the act, not a fleeting, temporary regulation that 

can be easily rescinded to avoid a taking.   

 The temporary building moratoria in Tahoe-Sierra provides a useful comparison for our 

case. In Tahoe-Sierra, the building moratoria served as temporary land-use planning regulations 

lasting thirty-two months, whereas the designation of critical habitat in our case will be in effect, 

for a minimum, of eleven years and can only be rescinded after complying with strict procedures. 

535 U.S. at 303; See R. at 7.  

                                                
6 To revise or rescind a critical habitat designation, an interested party must first submit a 
detailed petition to the Secretary outlining the bases for the change, which must contain 
“substantial scientific information indicating that a revision may be warranted.” 16 U.S.C. 
§ 1533(b)(3)(D)(i). The Secretary then has ninety days to make a finding as to whether a revision 
is warranted. This finding must be published in the Federal Register. Id. If the Secretary 
determines that there is sufficient information, then the Secretary has twelve months to determine 
how he or she intends to proceed. Id. The Secretary must also receive and respond to public 
comments at numerous points in this timeline. 16 U.S.C. § 1533(f)(4)–(5). 
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 Assuming, arguendo, that the designation of critical habitat is a temporary regulation, 

Lear nevertheless may proceed with her takings claim. Defendants cite Tahoe-Sierra for the 

proposition that temporary regulations, in and of themselves, preclude takings claims. The court, 

however, explicitly rejected this interpretation: “[T]he better approach to claims that a regulation 

has effected a temporary taking ‘requires careful examination and weighing of all the relevant 

circumstances.’” Tahoe-Sierra, 535 U.S. at 335. The Court added, “we do not hold that the 

temporary nature of a land-use restriction precludes finding that it affects a taking; we simply 

recognize that it should not be given exclusive significance one way or the other.” Palazzolo, 

533 U.S. at 337. Moreover, the Court noted that “any moratorium that lasts for more than one 

year should be viewed with special skepticism.” Tahoe-Sierra, 535 U.S. at 341.  

VI. Public trust principles do not preclude Lear’s claim for a taking based on the 
denial of a county wetlands permit. 

 
In Lucas, the Supreme Court announced a broad rule: a government regulation cannot 

prohibit all economically beneficial use of a property without paying due compensation. 505 

U.S. at 1029. A narrow exception exists, however, when the government’s regulation merely 

duplicates a limitation that “inhere[s] in the title itself, in the restrictions that background 

principles of the State's law of property and nuisance already place upon land ownership.” Id. 

While the Supreme Court has not addressed the role of the public trust doctrine in a regulatory 

takings analysis, lower courts employ a burden-shifting framework when analyzing whether 

other “background principles,” like nuisance law, protect defendants from paying just 

compensation.  

First, the plaintiff must demonstrate that they possess a property interest. Casitas Mun. 

Water Dist. v. United States, 102 Fed. Cl. 443, 452 (Fed. Cl. 2011), aff'd, 708 F.3d 1340 (Fed. 

Cir. 2013). The defendant then may rebut by identifying the background principles of state 
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property law that limit plaintiff's proposed use of that property. Cebe Farms, Inc. v. United 

States, 116 Fed. Cl. 179, 196 (Fed. Cl. 2014). If the defendant can connect the state law to the 

facts of the case and demonstrate that the government's action does no more than duplicate the 

result that could have been achieved in the courts, the defendant owes no compensation for its 

taking of the plaintiff’s property. Casitas, 102 Fed. Cl. at 458.  

Lear satisfies the first step of the analysis because she has a fee simple interest in the first 

300 feet of wetlands based on the 1803 Congressional grant. While the Defendants attempt to 

dredge up “public trust principles” to satisfy their burden under the second step of the analysis, 

this Court should not recognize the public trust doctrine as a background principle of state 

property law. Should this Court recognize the public trust as a background law, however, 

Defendants still fail to demonstrate that Lear’s proposed wetlands development would have 

violated the state’s to-be-defined public trust doctrine. 

a. Lear inherited a portion of the wetlands in fee simple through the 1803 
Congressional grant. 

 
 Lear’s property interest can be traced through a pre-statehood grant of Lear Island from 

Congress before New Union was a state. A court deciding a question of a pre-statehood 

Congressional grant of title to the bed of a navigable water begins with a strong presumption 

against conveyance by the United States. Montana v. United States, 450 U.S. 544, 552 (1981). 

To protect a judicially-inferred congressional policy against alienating lands under navigable 

water, courts must not infer such a conveyance “unless the intention was definitely declared or 

otherwise made plain,” United States v. Holt State Bank, 270 U.S. 49, 55 (1926), or was rendered 

“in clear and especial words,” Martin v. Waddell's Lessee, 41 U.S. 367, 411 (1842), or “unless 

the claim confirmed in terms embraces the land under the waters of the stream,” Packer v. Bird, 

137 U.S. 661, 672 (1891).  
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 Here, the grant deeded “all lands under water within a 300-foot radius of the shoreline of 

said island” in fee simple absolute. R. at 4–5. On its face, the Grant evinces an intention to 

convey the lakebed expressed in “clear and especial words,” Waddell, at 411, “definitely 

declared or otherwise made very plain,” Holt State Bank, 270 U.S. at 55. The separate grant of 

lands underneath the shallow strait separating Lear Island from the mainland “evinc[es] a 

purpose to depart from the established policy” of not alienating submerged lands under navigable 

waters. Id. at 58; R. at 4–5. A landowner with a fee simple interest owns everything from the 

heavens above the land to the center of the earth. Therefore, Lear has a property interest in the 

first 300 feet of emergent cattail marsh.  

b. The New Union public trust, if it even exists, is not a background principle of 
property law capable of precluding Lear’s takings claim.   

 
 The kind of background principles of property law Lucas referred to include: (1) state 

doctrines; (2) derived from the state’s legal traditions, not “newly legislated or decreed”; (3) 

applying to all landowners; (4) that lends themselves to predictability. Under the public trust 

doctrine, state agencies have the responsibility to protect trust resources associated with the 

state’s waterways, such as navigation, fisheries, recreation, ecological preservation, and related 

beneficial uses. Casitas, 102 Fed. Cl. at 455 (citing Nat’l Audubon Soc'y v. Superior Court of 

Alpine Cnty., 658 P.2d 709, 712 (Cal. 1983)). Especially on the record in this case, the public 

trust doctrine is not a viable “background principle.” Even if this Court recognizes that the public 

trust doctrine could, theoretically, form a background principle of New Union law, it does not 

preclude Lear’s claim. 

First, a background principle must be a state law or doctrine; asserting a county-wide 

regulation based on a state background principle is a novel concept. But see Lucas, 505 U.S. at 

1029 (leaving open what constitutes a background principle). Seeing as federal power to regulate 
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without risk of a taking is based on the state’s property law, Loveladies Harbor, Inc. v. United 

States, 28 F.3d 1171, 1182 (Fed. Cir. 1994), it makes sense that a county’s decision pursuant to a 

county regulation would also need its basis in state property law. That said, it would be 

inequitable to allow a county government to invoke state public trust principles, such as 

protecting “navigation,” when the state government has not publicly acknowledged it had or was 

willing to exercise its authority under the same doctrine. See R. at 10.  

The fact the U.S. Army Corps of Engineers considers the wetlands area of Lear’s 

property to be “non-navigable” for its regulatory purposes casts further doubt on the County’s 

attempted defense. R. at 7. If the area is “non-navigable” for purposes of the Commerce Clause, 

then it is outside the purview of the federal navigational servitude. If it had been the federal 

government that denied Lear’s permit based on a navigational interest, it would have risked a 

takings claim; the navigational servitude does not extend outside the regulatory reach of the 

Commerce Clause. Therefore, the County’s “navigational” interest appears especially suspicious.  

Second, the record hardly supports the notion that the County’s wetlands regulation 

“derives from the state’s legal traditions.” See R. at 7. The Defendants have not shared how the 

public trust doctrine has been applied in New Union. The lack of historical application of the 

public trust doctrine cannot be overstated. Other cases where courts have recognized the public 

trust principles as a “background principle” defense to total takings involved long state histories 

of applying the public trust doctrine. See, e.g., Esplanade Properties, LLC v. City of Seattle, 307 

F.3d 978, 985 (9th Cir. 2002) (noting “[i]t is beyond cavil that a public trust doctrine has always 

existed in Washington.”); See also McQueen v. S.C. Coastal Council, 580 S.E.2d 116, 119 (S.C. 

2003) (finding that the state “has a long line of cases regarding the public trust doctrine.”).  



 

 32  

Thus, the Defendants have not shown Brittain County’s wetlands regulations “expressly 

prohibit” what was illegal all along and “it was open to the State at any point to make the 

implication of those background principles of nuisance and property law explicit.” Lucas, 505 

U.S. at 1030. Again, the Defendants have cited no case suggesting that Lear’s proposal could 

have been enjoined in a court. R. at 10. Surely denial of Lear’s wetlands development proposal 

cannot reflect “those common, shared understandings of permissible limitations derived from a 

State's legal tradition,” Palazzolo, 533 U.S. at 630, when the wetlands regulation itself was not 

enacted until 1982. See R. at 7. 

Third, the restriction must apply to all landowners. Palazzolo, 533 U.S. at 630 (“A 

regulation or common-law rule cannot be a background principle for some owners but not for 

others.”). Here, while the wetlands protection act appears to be a law of general applicability, R. 

at 7, the Defendants have not shown that the public trust doctrine ever precluded a permit for 

another half-acre development project—or precluded any kind of permit, for that matter. 

Certainly, the public trust was no bar to the construction of the causeway connecting the island to 

the mainland by road, a project that also took place in the vicinity of Lear’s proposed project on 

the north tip of Lear Island. Id. at 5, 7. 

Fourth, the law or doctrine must not vacillate or have an ambiguous application. Lucas, 

505 U.S. at 1032 n.18 (“[E]liminating all economically beneficial uses may be defended only if 

an objectively reasonable application of relevant precedents would exclude those beneficial uses 

. . . .”) (emphasis in original). In this case, an “objectively reasonable application of relevant 

precedents” is impossible. Defendants have not cited one case to suggest the scope of the New 

Union public trust. Recognizing it as a background principle of property law would certainly 

“reinforce a sense that the court is creating the doctrine rather than describing it.” See Stevens v. 
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City of Cannon Beach, 510 U.S. 1207, 1212 n.4 (1994) (Scalia, J., dissenting from denial of 

certiorari).  

 The public trust doctrine, itself, is an ambiguous doctrine. See Phillips Petroleum Co. v. 

Mississippi, 484 U.S. 469, 482–83 (1988) (“[T]here is no universal and uniform law upon the 

subject; but . . . each State has dealt with the lands . . . according to its own views of justice and 

policy.”). Not only have defendants failed to cite even a single case regarding the scope of the 

state’s public trust doctrine, they have not delineated precisely what “interests” it protects 

generally, and whether its “navigation” interest extends to non-navigable waters or private 

waters at all.  

 Moreover, per Lucas, the defendant is required to “do more than proffer the legislature's 

declaration that the uses [plaintiff] desires are inconsistent with the public interest” or 

“conclusory assertion[s].” Casitas, 102 Fed. Cl. at 458 (citing Lucas, 505 U.S. at 1031).  The 

government must specifically explain how the background principles prohibit the uses the 

landowner now intends. Palm Beach Isles Assoc., 208 F.3d at 1385–86 (Fed. Cir.). In Palm 

Beach Isles, the federal government attempted to preclude a takings claim based on the federal 

navigational servitude. Id. But the court was unable to determine whether the government made a 

sufficient showing of a navigational purpose behind the permit denial because the denial letter 

only referred to the “elimination of 50.7 acres of important Lake Worth shallow water habitat” 

and made no mention of navigation. Id. at 1385–86. The court in Casitas espoused an even lower 

test: “an identity of purpose between the action taken by the federal government and the 

background principle on which the government later relies.” 102 Fed. Cl. at 457.  

Here, the County’s denial (building a home is not “water-dependent”) fails both tests. It 

makes no mention of the navigational purpose it later claims in court. R. at 10. Moreover, the 
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purpose of the Brittain County Wetlands Protection Law—which appears on the face of the act—

is protecting wetlands, not improving navigation or the other “public trust principles” the 

Defendants now claim. Id.  

For the foregoing reasons, this Court should resist recognizing the public trust doctrine as 

a background principle of New Union law.  But even if this Court goes down that path, the 

newly-minted public trust doctrine should still not operate to preclude Lear’s claim because the 

Defendants cannot demonstrate how impacting a small portion of the cattail marsh significantly 

impinges on traditional public trust interests.  

This Court should notice how the Defendants provide no indication of damage likely to 

be caused by the development, or the environmental benefits or ecological services of the 

wetland. See Paul Sarahan, Wetlands Protection Post-Lucas: Implications of the Public Trust 

Doctrine on Takings Analysis, 13 Va. Envtl. L.J. 537, 567 (1994). Wetlands belong in sovereign 

hands when they are of such value that their exploitation by private properties would do a gross 

disservice to the public. Brent R. Austin, The Public Trust Misapplied: Phillips Petroleum v. 

Mississippi and the Need to Rethink an Ancient Doctrine, 16 Ecology L.Q. 967, 1017 (1989). But 

in the case of wetlands that have no demonstrated aesthetic, environmental, or recreational value 

to the public, the benefit of their consumption rests exclusively with the titleholder. Id. Here, 

there is zero evidence that Lear’s small development would do a gross disservice to the public. 

There is no evidence of contemporary recreational, navigational, or educational use of these 

wetlands. The fact that neither the County nor the federal government have produced this 

information underscores the inference that the wetlands do not lie within the traditional confines 

of the public trust. Outside a traditional public trust, Lear’s expectation of unregulated use is 

greater. Id. 
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c. Precluding Lear’s claim based on public trust principles risks a judicial taking. 
 
 A majority of the modern Supreme Court has yet to reach consensus on the subject of 

applying takings analysis to a judicial decision. See Stop the Beach Renourishment II, 560 U.S. 

at 702 (only a plurality reached a decision on the judicial takings issue); Hughes v. Washington, 

389 U.S. 290, 294 (1967) (Stewart, J., concurring) (judicial takings central to concurring but not 

majority opinion). But precluding Lear’s claim based on public trust principles would be a 

provocative move, to say the least. 

States affect a taking if they recharacterize as public property what was previously 

private property. Stop the Beach Renourishment II, 560 U.S. at 713 (citing Webb's Fabulous 

Pharmacies, Inc. v. Beckwith, 449 U.S. 155, 163–65 (1980)). If this Court were to unilaterally 

pronounce that Lear never had a right to use a portion of the wetlands she inherited in fee simple, 

it would be recharacterizing a fee simple estate as a public property interest. Alternatively, this 

strengthens Lear’s argument as to why the federal government has committed a Lucas taking 

through application of the ESA.  

CONCLUSION 
 

For the aforementioned reasons, Lear asks this Court to reverse the District Court’s 

holding regarding the applicability of the Commerce Clause, yet uphold the Court's other 

findings. First, this Court should find that the Defendants’ regulations violate the Commerce 

Clause as applied. Second, this Court should find that this case is ripe for review because the 

Defendants’ actions constituted final agency action. Finally, we ask this Court to find that Lear is 

entitled under Lucas to just compensation under the Fifth Amendment. 

                    Respectfully submitted, 
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