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JURISDICTIONAL STATEMENT 

 
This appeal is from a final judgment rendered by the United States District Court for the 

District of New Union on June 1, 2016. The United States Fish and Wildlife Service (“FWS”), 

along with Brittain County, New Union each filed a timely Notice of Appeal on June 9, 2016. 

Cordelia Lear then filed a Notice of Appeal on June 10, 2016. The District Court had subject 

matter jurisdiction in this case pursuant to 28 U.S.C. § 1331, as matters arising under the 

Constitution of the United States and federal statutes, such as the Endangered Species Act, 16 

U.S.C. § 1531 et seq., constitute Federal Questions within the jurisdiction of the District Court. 

Accordingly, this Court has appellate jurisdiction to review the final decision of the District 

Court pursuant to 28 U.S.C. § 1291. 

STATEMENT OF THE ISSUES 
 

1. Is the ESA a valid exercise of Congress’s Commerce power, as applied to a wholly 
intrastate population of an endangered butterfly that would be eliminated by construction of 
a single-family residence for personal use? 

 
2. Is Lear’s takings claim against FWS ripe without having applied for an Incidental Take 

Permit (“ITP”) under ESA § 10, 16 U.S.C. § 1539(a)(1)(B)?  
 

3. For takings analysis, is the relevant parcel the entirety of Lear Island, or merely the 
Cordelia Lot as subdivided in 1965? 
 

4. Assuming the relevant parcel is the Cordelia Lot, does the fact that the lot will become 
developable upon the natural destruction of the butterfly habitat in ten years shield the 
FWS and Brittain County from a takings claim based upon a complete deprivation of 
economic value of the property? 
 

5. Assuming the relevant parcel is the Cordelia Lot, does the Brittain County Butterfly 
Society’s offer to pay $1,000 per year in rent for wildlife viewing preclude a takings claim 
for complete loss of economic value?  
 

6. Assuming the relevant parcel is the Cordelia Lot, do public trust principles inherent in the 
title preclude Lear’s claim for a taking based on the denial of a county wetlands permit?  
 

7. Assuming the relevant parcel is the Cordelia Lot, are FWS and Brittain County liable for a 
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complete deprivation of the economic value of the Cordelia Lot when either the federal or 
county regulation, by itself, would still allow development of a single-family residence? 

STATEMENT OF THE CASE 
 

This case is on appeal from the United States District Court for the District of New Union. R. 

at 1. Plaintiff-Appellee Cordelia Lear (“Lear”) seeks to build a single-family residence on her 

10-acre Lear Island in Brittain County, New Union (“Cordelia Lot”). R. at 4. Cordelia Lot is the 

last remaining habitat in New Union for the Karner Blue Butterly, a federally listed endangered 

species. R. at 4. In April 2012, Lear contacted the New Union Fish and Wildlife Service 

(“FWS”) field office to inquire whether residential development on her property required permits 

or approvals. R. at 6. An FWS agent advised Lear that she would need to obtain an Incidental 

Take Permit (“ITP”) under section 10 of the Endangered Species Act (“ESA”) due to the 

presence of endangered Karner Blue Butterflies on Cordelia Lot. R. at 6. Lear decided not to 

pursue an ITP application with the FWS. R. at 7. Instead, Lear opted for an alternative 

development proposal (“ADP”) to fill one half-acre of marsh on Cordelia Lot. R. at 7. In August, 

2013, Lear filed a permit application to fill the cove marsh with the Brittain County Wetlands 

Board in compliance with the Brittain County Wetland Preservation Law. R. at 7. In December 

2013, the Wetlands Board denied Lear’s permit application. R. at 7. 

In February 2014, Lear filed suit in federal district court against the FWS and Brittain 

County, New Union, seeking a declaration that the ESA as applied to Cordelia Lot was an 

unconstitutional exercise of congressional legislative power and, alternatively, seeking just 

compensation from FWS and Brittain County for a regulatory taking of Cordelia Lot. R. at 7. On 

June 1, 2016, following a seven-day bench trial, the District Court issued a final judgment: (1) 

dismissing Lear’s claim seeking a declaration that the ESA is an unconstitutional exercise of 

legislative power as applied to Cordelia Lot; (2) awarding damages of $10,000 in Lear’s favor 



	

	 3 

against the FWS for an unconstitutional taking of her property in violation of the Fifth 

Amendment; (3) awarding damages in the amount of $100,000 against Brittain County for an 

unconstitutional taking of Lear’s property in violation of the Fifth Amendment. R. at 12. 

 On June 9, 2016, the FWS and Brittain County, New Union, each filed a timely Notice of 

Appeal. R. at 1. Lear filed a Notice of Appeal on June 10, 2016. R. at 1. Lear and Brittain 

County, New Union argue that the District Court erred in determining that the ESA, as applied in 

the present case, is a legitimate exercise of congressional power. R. at 1-2. FWS and Brittain 

County argue that the district court erred in its holding with respect to Lear’s takings claims. R. 

at 1-2. 

STATEMENT OF FACTS 
 

Lear Island is home to the last remaining New Union subpopulation of the endangered 

Karner Blue Butterfly. R. at 4.; 50 C.F.R. § 17.11 (2015). In 1978, “The Heath,” which includes 

lupine fields on Cordelia Lot, was designated as a “critical habitat” by the United States Fish and 

Wildlife Service (“FWS”) under the Endangered Species Act (“ESA”). R. at 6; 16 U.S.C. §§ 

1531-1544 (2012). In 2005, twenty-seven years after “The Heath” was designated as protected 

habitat, Cordelia Lear inherited one of three sections comprising Lear Island. R. at 5. The 

particular parcel that Lear inherited contained “The Heath.” R. at 5-6. In 2012, Lear decided she 

wanted to build a single-family residence on her parcel. R. at 5.  

To that end, Lear contacted the New Union FWS field office to ask whether any permits or 

approvals were necessary to build on the property. R. at 6. An official with the FWS advised 

Lear that any disturbance to the Karner Blues’ habitat would result in a “take” under the § 9 of 

the ESA. R. at 6. However, Lear was told she could try to obtain an Incidental Take Permit 

(“ITP”) under § 10 of ESA. R. at 6. The agent explained that Lear would have to develop a 
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Habitat Conservation Plan (“HCP”) for the Karner Blues and an environmental assessment 

document. R. at 6. Additionally, Lear was advised that a successful HCP would have to provide 

for “additional contiguous lupine habitat on an acre-for-acre basis, including any disturbance of 

the access strip,” as well as a commitment to maintain the remaining lupine fields through annual 

mowing. R. at 6. An environmental consultant estimated that cost to prepare the HCP and the 

accompanying environmental assessment documents would amount  $150,000. R. at 6. Later, the 

FWS field office sent Lear a letter confirming what had been explained to her and invited Lear to 

submit an application for an ITP. R. at 6. The FWS office also included a handbook to help guide 

Lear in developing an acceptable HCP to submit with her ITP application. R. at 6. 

Lear opted not to apply for an ITP. Instead, in 2013, the she filed an alternative development 

proposal (“ADP”) with the Brittain County Wetlands Board as required by Brittain County 

Wetland Preservation Law enacted in 1982. R. at 7. Lear’s ADP required filling in a half acre of 

marsh in a cove on her property. R. at 7. The Brittain County Wetlands Board rejected that plan 

in December of 2013 and explained that permits to fill wetlands would only be granted for 

“water-dependent use,” which building a residence was not. R. at 7. In February 2014, Lear filed 

this action against the FWS and Brittain County in federal district court. R. at 7.  

 Lear Island. Lear Island is approximately two miles long and one mile wide, consisting of 

1,000 acres. R. at 4. It is located in Lake Union, an interstate Lake. R. at 4. In 1803, an Act of 

Congress granted Lear Island in fee simple to Cornelius Lear. R. at 4. In 1965, King James Lear 

owned the entire island pursuant to the 1803 grant. R. at 5. That same year, after the Brittain 

Town Planning Board (BTPB) approved dividing up the island into three lots, he reserved a life 

estate in each lot for himself and deeded each of the three lots to his daughters: the 550-acre 

Goneril Lot, the 440-acre Regan Lot, and the 10-acre Cordelia Lot. R. at 5. The BTPB 
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determined that each lot could be developed, within zoning requirements, and could contain at 

least one single-family residence. R. at 5. Each of the three daughters took possession of their 

deeded properties after King James Lear’s death in 2005. R. at 5.  

The Cordelia Lot. The Cordelia Lot is located at the northern tip of the island and consists of 

an access strip 40 feet wide by 1,000 feet long, and a nine-acre open field. R. at 5. The family 

referred to the Cordelia Lot as “The Heath” because it was purposely kept open, unlike the rest 

of the island, which naturally became wooded after agricultural activity ceased in 1965. R. at 5. 

The Lear family kept the field open by annual mowing each October. R. at 5.  

The Karner Blue Butterflies. The Karner Blue Butterfly was added to the federal endangered 

species list on December 14, 1992. R. at 5; 57 Fed. Reg. 59,236 (Dec. 14, 1992). The New Union 

subpopulation of these butterflies is entirely intrastate, and the only remaining population lives in 

“The Heath” on Cordelia Lot. R. at 6. The wild lupine flowers that thrive in the field and access 

strip of Cordelia Lot are essential to the survival of Karner Blue larvae, which can only feed on 

the leaves of the lupine plants. R. at 5. Karner Blue larvae attach to lupine plant foliage until they 

emerge from chrysalis as butterflies, and any disturbance of the lupines during the larval or 

chrysalis stages would result in the Butterflies’ death. R. at 5-6. After about ten years, and 

without annual mowing, natural conversion of the lupine fields into successional forests will 

result in the extinction of the New Union Karner Blues unless replacement habitat is created 

within a thousand-foot-radius of existing fields. R. at 7. 

Lear’s Property Value. The fair market value of the Cordelia Lot alone without a prohibition 

on development of a single-family home is $100,000. R. at 7. The Brittain County Butterfly 

Society has offered Lear $1,000 annually to conduct Karner Blue viewings during the summer, 

which the Lear has refused. R. at 7. As of December 2013, there was no market for lots for 
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recreational use only. R. at 7. However, Lear has not sought reassessment of her property since 

2013. R. at 7. Property taxes are $1,500 per year. R. at 7. Also, after ten years, Lear will likely be 

free to develop her land without any restriction. R. at 7. 

SUMMARY OF THE ARGUMENT 
 

The United States District Court for the District of New Union should be affirmed in its 

dismissal of Cordelia Lear’s challenge seeking a declaration that the Endangered Species Act 

(“ESA”) takings provision is an unconstitutional exercise of congressional power. In United 

States v. Lopez, 514 U.S. 549 (1995), the Supreme Court held that Congress may, pursuant to its 

power under the Commerce Clause, regulate activities that have a “substantial relation” to 

interstate commerce. Takings of endangered species like the Karner Blue Butterfly have the 

requisite substantial relation to interstate commerce. First, Karner Blue takings have a direct 

relationship to interstate commerce because of the inherent commercial benefits that are derived 

from the species directly, including tourism and scientific research. Second, Congress may 

regulate all endangered species takings in the aggregate because the takings prohibition is part of 

a broader regulatory scheme with a substantial relation to interstate commerce. The ESA was 

enacted in order to protect and preserve the biodiversity of this planet for future generations. 

Those benefits are often commercial in nature, and moreover, the value of biodiversity is 

immeasurable. 

Conversely, the District Court should be reversed in its finding that Lear’s takings claim was 

“ripe” for judicial review. Lear decided not to apply for an Incidental Takings Permit (“ITP”), 

complete with the required Habitat Conservation Plan (“HCP”), as requested by the United 

States Fish and Wildlife Service (“FWS”). Later, after applying for a separate permit with 

Brittain County Wetlands Board, and having that permit denied, Lear proceeded to sue the FWS, 
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among others, for uncompensated regulatory taking of land. However, Lear denied the FWS an 

opportunity to exercise its discretion and issue a final decision as to the regulation’s effect on her 

property. Where administrative procedures exist for determining if and how a particular 

regulation applies to property, property owners are typically required to utilize those remedies 

before filing claims. Moreover, the ITP application itself was not so burdensome so to effectively 

deprive Lear of her property value.  

This court should reverse the District Court’s holding that application of the ESA and the 

Brittain County Wetlands Preservation Law to Cordelia Lot constitutes a categorical regulatory 

taking. The District Court improperly applied the “total take” test set forth by the Supreme Court 

in Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992). First, no taking of Lear’s 

property has occurred because Lear Island, the relevant parcel for takings analysis in the present 

case, retains a robust economic value.  

However, even if this court determines that analysis should apply only to Lear’s parcel, a 

taking has not occurred because Cordelia Lot itself retains economic value. Application of the 

ESA to Cordelia Lot is potentially temporary, as natural habitat destruction will result in loss of 

New Union’s subpopulation of Karner Blues in approximately ten years. At such time, the 

regulations at issue in this case will no longer apply to Lear’s property. Further, the Brittain 

County Butterfly Society’s offer to pay Lear $1,000 annually in rent for wildlife viewing 

precludes Lear’s takings claim for complete deprivation of economic value. Finally, the 

economic impact of the ESA and the Brittain County Wetlands Preservation Law must be 

analyzed separately. Application of the ESA does not deprive Lear of the total economic value of 

her property because the ESA does not preclude Lear from filling and developing cattail marshes 

on Cordelia Lot. 
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Alternatively, if this court determines that Cordelia Lot retains no economic value, a private 

landowner cannot claim that a taking has occurred where the deprived use was previously 

impermissible due to background principles of state nuisance and property law. Here, public trust 

principles inherent in Lear’s title preclude Lear’s takings claim under the Lucas test. 

ARGUMENT 

I.  THE ESA TAKINGS PROVISION IS A VALID EXERCISE OF CONGRESSIONAL 
COMMERCE POWER AS APPLIED TO THE INTRASTATE POPULATION OF 
THE ENDANGERED KARNER BLUE BUTTERFLY. 

 
The Endangered Species Act (“ESA”) has survived virtually every Commerce Clause 

challenge brought against it, thus the Twelfth Circuit should affirm the District Court’s dismissal 

of Ms. Cordelia Lear’s Commerce Clause challenge to the ESA takings provision, § 9(a)(1)(B), 

16 U.S.C. § 1538(a)(1)(B). If Congress chooses to regulate pursuant to its power under the 

Commerce Clause, that regulation must have some connection to interstate commercial activity. 

See U.S. CONST. Art. 1 § 8, cl. 3; see also United States v. Morrison, 529 U.S. 598 (2000); 

United States v. Lopez, 514 U.S. 549, 556 (1995). Commercial activity, however, must be 

interpreted broadly, as a “cramped view of commerce would cripple a foremost federal power 

and in so doing would eviscerate national authority.” Gibbs v. Babbit, 214 F.3d 483, 491 (4th 

Cir. 2000) (emphasis added).  

Accordingly, the U.S. Supreme Court in Lopez set forth three broad categories of activity that 

Congress may regulate using its Commerce Clause power: (1) “Channels” of interstate 

commerce; (2) “instrumentalities” of interstate commerce, and; (3) activities that have a 

“substantial relation” to interstate commerce. 514 U.S. at 558-59. Virtually all courts considering 

Commerce Clause challenges to the ESA have held that various provisions fit squarely within at 

least one Lopez category. See, e.g., Rancho Viejo, LLC v. Norton, 323 F.3d 1062, 1067 (D.C. Cir. 
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2003) (finding ESA takings provision “substantially related” to commerce); Nat’l Ass’n of Home 

Builders v. Babbitt, 130 F.3d 1041, 1046-47 (D.C. Cir. 1997) (finding ESA takings provision 

regulated “channels” of interstate commerce). The third Lopez category, “substantial relation” to 

commerce, is most relevant to the case at bar. Questions about the extent of Congress’s power 

under the Commerce Clause are reviewed using “rational basis” review. See Lopez, 514 U.S. at 

557. 

A.  The Regulation Of Takings Of The Karner Blue Butterfly Is “Substantially Related” To 
Interstate Commerce Pursuant To The Supreme Court’s Holding In Lopez. 

 
 The ESA takings provision, § 9(a)(1)(B), as applied to wholly intrastate population of the 

Karner Blue Butterfly on Lear Island is “substantially related” to interstate commerce, and 

therefore is not an overextension of congressional power. The ESA takings provision makes it 

unlawful for any person to “take”—“harass, harm pursue, hunt shoot, wound, kill, trap, capture 

or collect, or attempt to engage in any such conduct”—any threatened or endangered species. 16 

U.S.C. § 1532(19). The word “harass” in the “take” definition means “an intentional or negligent 

act or omission which creates the likelihood of injury to wildlife by annoying it to such an extent 

as to significantly disrupt normal behavioral patterns which include, but are not limited to, 

breeding, feeding, or sheltering.” 50 C.F.R. § 17.3(c)(2016). Similarly, the term “harm” in the 

ESA means “an act which actually kills or injures wildlife. Such act may include significant 

habitat modification or degradation where it actually kills or injures wildlife by significantly 

impairing essential behavioral patterns, including breeding, feeding or sheltering.” 50 C.F.R. § 

17.3(c)(2016). 

 Courts have repeatedly held that the congressional regulation of takings is justified by way of 

the third Lopez category, because endangered species takings are substantially related to 

interstate commerce. See, e.g., Rancho Viejo, 323 F.3d at 1067 (finding ESA regulation of 
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takings “substantially related” to commerce); Gibbs, 214 F.3d at 491 (same). Here, the 

connection between takings and interstate commerce manifests itself in two ways. First, Karner 

Blue Butterfly takings affect interstate commerce because of the present and future commercial 

benefits derived directly from the Karner Blues directly. Second, regulation of all endangered 

species takings is part of a broader regulatory scheme under the ESA, a scheme that has a clear 

relation to interstate commerce because of the immeasurable value of protecting our planet’s 

biodiversity. Under both of these theories, the regulation of Karner Blue takings has the 

“substantial relation” to interstate commerce required under Lopez. Because the regulation at 

issue falls squarely within the Lopez framework for permissible exercises of Commerce Clause 

power, Lear’s constitutional challenge was properly dismissed. 

i. Takings Of The Karner Blue Butterfly Alone Substantially Affect Interstate   
Commerce Because Of Scientific Interest, Tourism, And Other Commercial 
Benefits Derived From The Species. 

 
When it enacted the ESA, Congress was acutely aware of the existing and potential economic 

value of each individual endangered species: 

The value of this genetic heritage is, quite literally, incalculable . . . From the 
most narrow possible point of view, it is in the best interests of mankind to 
minimize the loss of genetic variations. The reason is simple . . . they are potential 
resources . . . Who knows, or can say, what potential cures for cancer or other 
scourges, present or future, may lie locked up in the structures of plants which 
may yet be undiscovered . . . Sheer self-interest compels us to be cautious. 

 
H.R. Rep. No. 93-412, at 4-5 (1973).  

 The continued existence of the Karner Blue Butterfly, by itself, has important economic 

impacts. The relationship between Karner Blues and commerce, therefore, is quite direct. Where 

a single endangered species has a direct impact on interstate commerce by way of scientific 

interest, tourism, or other activity or industry involving the species, government regulation aimed 
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at protecting that species is “substantially related” to interstate commerce and thus constitutes a 

valid exercise of congressional power. See, e.g., Gibbs, 214 F.3d at 492-93. 

In Gibbs, for example, the Fourth Circuit had no difficulty finding a direct connection 

between interstate commerce and takings of the endangered red wolf, Canis rufus. 214 F.3d at 

492-93. First, the court found that red wolves were part of a “$29.2 billion national wildlife-

related recreational industry that involves tourism and interstate travel,” and that many tourists 

regularly traveled for “howling events” which, due to their size and popularity, “hardly [had] a 

trivial impact on interstate commerce.” Id. at 493-94. Second, the court in Gibbs also discussed 

the economic benefits of scientific research related to the red wolf. Id. at 494. The court cited 

scientific interest in the species, finding that the interest “generate[d] jobs.” Moreover, the court 

looked to the wolves’ inestimable value in terms of future scientific studies since the red wolf 

was used as a model for other “carnivore reintroductions” and had helped scientists further 

understand “interdependence of [various] plants and animals.” Id.  

The court in Gibbs also disposed of another important issue: the regulation of takings on 

private, as opposed to public, land. The appellants in Gibbs argued that while economic 

rationales for red wolf takings might be appropriate on public land such as national parks, those 

rationales were inapplicable to wolf takings on private land because people do not, for example, 

travel to private land for “howling events.” Id. at 494. The Fourth Circuit easily resolved this 

issue by concluding that wolves were “great wanderers,” and that “regulation of takings on 

private land is essential to the entire program of reintroduction and eventual restoration of the 

species.” Id. “The success of many commercial enterprises,” the Gibbs court explained, “depends 

on some regulation of activity on private land, and interstate tourism is no exception.” Id. 
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The Karner Blue Butterfly, like the red wolf in Gibbs, is an endangered species, and has been 

so listed since December 14, 1992. 57 Fed. Reg. 59,236 (Dec. 14, 1992). The Karner Blue has 

direct and immediate economic value in terms of the touristic interest in the species, evidenced in 

particular by the Brittain County Butterfly Society’s offer to pay Lear $1,000 annually to 

conduct Karner Blue viewings on her property during the summer. R. at 7. Moreover, the 

scientific interest in endangered species generally has inherent value that cannot be calculated. 

As discussed in Gibbs, scientific research involving Karner Blues can reveal other important 

facts about biodiversity and plant and animal uses, “since approximately 50 percent of all 

modern medicines are derived from wild plants or animals.” 214 F.3d at 424. 

In sum, the regulation of Karner Blue Butterfly takings on the Cordelia Lot is “substantially 

related” to interstate commerce. Because of the quantifiable commercial value of the Karner 

Blue related to science and tourism, as well as the incalculable value of preserving endangered 

species more generally, the prohibition against Karner Blue takings easily fits within the Lopez 

“substantial relation” category. Thus, again, the District Court’s dismissal of Lear’s Commerce 

Clause challenge should be affirmed. 

ii.  Takings Of The Karner Blue Butterfly May Be Aggregated And Are Part Of An 
Overall Regulatory Scheme That Has A “Substantial Relation” To Interstate 
Commerce. 

 
Even if this Court is not compelled by the inherent commercial value of the Karner Blue 

Butterfly itself, the Endangered Species Act (“ESA”) takings provision is part of a general 

regulatory scheme governing takings of all endangered species that has an inherent and powerful 

connection to interstate commerce. See, e.g., Alabama-Tombigbee Rivers Coal. v. Kempthorne, 

477 F.3d 1250, 1275 (11th Cir. 2007) (“[f]aced with the prospect that the loss of any one species 
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could trigger the decline of an entire ecosystem, destroying a trove of natural and economic 

treasures, it was rational for Congress to choose to protect them all.”). 

Where a general regulatory statute has its own substantial relation to interstate commerce, the 

de minimis character of individual takings under that statute is irrelevant even if those individual 

takings have no substantial relation to commerce by themselves. Id. at 1272-73. (quoting Lopez, 

514 U.S. at 558). The individual taking that is “de minimis” must be “an essential part of a larger 

regulation of economic activity, in which the regulatory scheme could be undercut unless the 

intrastate activity were regulated.” GDF Realty Realty Invs., Ltd. v. Norton, 326 F.3d 622, 630 

(5th Cir. 2003) (quoting Lopez, 514 U.S. at 561) (emphasis added). Accordingly, various courts 

have held that the ESA is a general environmental regulatory statute that has a substantial 

relation to commerce by itself. See Rancho Viejo, 323 F.3d at 1073. This judicial trend is to be 

expected, since the economic value of endangered species generally “extends far beyond their 

sale price.” See Alabama-Tombigbee Rivers Coal., 477 F.3d at 1273. 

Moreover, federal regulation of endangered species under the ESA does not infringe upon any 

traditional state powers. Rather, the federal government “possesses a historic interest in such 

regulation—an interest that has repeatedly been recognized by the federal courts.” Gibbs, 214 

F.3d at 50; see also Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 204 

(1999) (“although States have important interests in regulating wildlife and natural resources 

within their borders, this authority is shared with the Federal government when the Federal 

Government exercises one of its enumerated constitutional powers[.]”). Therefore, the fact that a 

particular endangered species constitutes an intrastate, rather than multi-state, population is not 

at all dispositive. 
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In GDF Realty, the Fifth Circuit held that prohibition of purely intrastate takings of “Cave 

Species” was connected to interstate commerce through the prohibition’s importance as part of a 

broader economic regulatory scheme. 326 F.3d at 638. In so holding, the court explained that in 

order to view various takings in the aggregate, the regulation of intrastate takings must be 

“essential” to the “economic regulatory scheme’s efficacy.” Id. at 639 (emphasis added). First, 

the court in GDF Realty explained that the ESA’s protection of endangered species was 

economic in nature from the start, citing legislative history: 

[W]ith each species we eliminate, we reduce the [genetic] pool . . . available for use 
by man in future years. Since each living species and subspecies has developed in a 
unique way to adapt itself to the difficulty of living in the world’s environment, as a 
species is lost, its distinctive gene material, which may subsequently prove 
invaluable to mankind in improving domestic animals or increasing resistance to 
disease or environmental contaminant, is also irretrievably lost. 

 
Id.; S. Rep. No. 91-526, at 1415 (1969).  

Second, the Fifth Circuit in GDF Realty also reasoned that the takings must be an “essential” 

part of the overall regulatory scheme such that without the takings regulation, the very purpose 

of the regulatory scheme would be undercut. Id. at 640. The court in GDF Realty held that 

because Congress was concerned about “the unknown uses” of endangered species, as well as 

the “unforeseeable place such [endangered species] may have,” Congress has the power to 

“manage the interdependence of endangered animals and plants in large ecosystems.” Id. Thus, 

management of takings was deemed “essential.” Id. (citing Gibbs, 214 F.3d at 496 (citing 

Tennessee Valley Authority v. Hill, 437 U.S. 153, 178-79 (1978)). The Fifth Circuit, therefore, 

concluded that the “ESA is an economic regulatory scheme” and that “regulation of intrastate 

takes . . . is an essential part of it.” 326 F.3d at 640 (emphasis added). 

Also, in Rancho Viejo, the D.C. Circuit addressed the appellant real estate development 

company’s argument that the preservation of biodiversity generally, and the preservation of the 
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endangered arroyo toad in particular, had no economic value whatsoever. 323 F.3d at 1073. The 

court squarely rejected that argument, and explained that like many large federal statutes, the 

ESA had multiple purposes at its inception, including the preservation of biodiversity for 

commercial reasons. Id.  

Therefore, the ESA is a broad regulatory scheme, and regulating takings of endangered 

Karner Blue Butterflies, among other species, is an “essential part” of that scheme. Regulation of 

endangered species takings under § 9(a)(1)(B) is a crucial part of preserving the inherent and 

incalculable biodiversity Congress was so concerned with when it enacted the ESA. Just like the 

“Cave Species” in GDF Realty, Karner Blue takings may have “unknown” and “unforeseen” 

importance to the welfare of humans and other species. Without allowing federal agencies like 

the FWS to regulate takings, the very purpose of the ESA would be undercut. 

In sum, because the regulation of Karner Blue Butterfly takings is “substantially related” to 

interstate commerce, both directly and as part of a larger regulatory scheme, Congress remained 

well within the bounds of its authority under the Commerce Clause by allowing for the 

regulation of Karner Blue takings on Cordelia Lot pursuant to § 9(a)(1)(B) of the ESA. The 

District Court’s dismissal of Lear’s constitutional challenge to the ESA should therefore be 

affirmed. 

II.  LEAR’S TAKINGS CLAIM IS NOT RIPE FOR JUDICIAL REVIEW. 

Lear attempted to evade critical administrative processes by filing her claim without offering 

the FWS a chance to determine the extent to which the takings provision, § 9(a)(1)(B) of the 

Endangered Species Act (“ESA”), affects her property. Thus, the District Court must be reversed 

on its ruling that Lear’s takings claim was ripe for litigation at the time this lawsuit was filed. 
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Questions about the ripeness of claims are reviewed de novo. Morris v. United States, 392 F.3d 

1372, 1375 (Fed. Cir. 2004). 

In its most basic form, the ripeness doctrine prevents “premature adjudication of disputes” 

where an administrative agency has not yet reached an actionable final decision. See Delta Smelt 

Consol. Cases v. Salazar, 663 F. Supp. 2d 922, 931 (E.D. Cal. 2009) (citing Scott v. Pasadena 

Unif. Sch. Dist., 306 F.3d 646, 662 (9th Cir. 2002)). In Abbott Laboratories v. Gardner, the 

Supreme Court held that ripeness generally depends on two factors, “the fitness of the issues for 

judicial decision and the hardship to the parties of withholding court consideration.” 387 U.S. 

136 (1967) (overruled on other grounds). Put simply, where a claim is not ripe for review, a court 

lacks jurisdiction to hear the case. Morris, 392 F.3d at 1375. 

Generally, a claim for regulatory, rather than physical, takings is not ripe for judicial review 

until the government agency charged with implementing regulations in a particular area has 

reached a “final decision regarding the application of the regulations to the property at issue.” Id. 

at 1376 (citing Williamson County Reg’l Planning Comm’n v. Hamilton Bank, 473 U.S. 172, 186 

(1985)). A final decision by the relevant agency helps answer the constitutional question of 

whether a regulation has deprived a landowner of all “economically beneficial use” of land or 

defeated “reasonable investment-backed expectations.” Palazzolo v. Rhode Island, 533 U.S. 606, 

618 (2001) (holding that “a landowner may not establish a taking before a land-use authority has 

the opportunity, using its own reasonable procedures, to decide and explain the reach of a 

challenged regulation.”). Here, Lear did not even attempt to obtain a final agency decision from 

the FWS, thus her claim was not ripe. 

A. Lear’s Takings Claim Is Not Ripe For Review Because She Did Not Apply For An 
Incidental Take Permit Pursuant To § 10 Of The ESA. 
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The requirement that Lear apply for an Incidental Takings Permit (“ITP”) pursuant to § 10 of 

the ESA, 16 U.S.C. § 1539(a)(1)(B), before filing a lawsuit is critical, because the question of 

whether a particular government action amounts to a regulatory taking requires knowing exactly 

what limitations a government agency seeks to place on a piece of property. See Morris, 392 

F.3d at 1376. When an agency provides specific procedures by which a property owner may 

obtain a final agency decision regarding the permissible use of land, the property owner is 

usually required to comply with those procedures before filing a takings claim. Id. The narrow 

exception to this general rule exists only where the agency lacks discretion to permit any 

development, or permissible uses of property are known to a reasonable degree of certainty. 

Palazzolo, 533 U.S. at 620 (recognizing exceptions, but holding generally a “landowner must 

give land-use authority an opportunity to exercise its discretion”). Neither exception applies here.  

The facts of Palazzolo, for example, are highly distinguishable from the case at bar. In 

Palazzolo, the petitioner purchased a waterfront parcel of land in Rhode Island. 533 U.S. at 606. 

The petitioner later applied for a development permit from the Rhode Island Coastal Resources 

Council (Council), an organization charged with protecting state coastal wetlands, which 

included the salt marshes on the petitioner’s property. Id. The petitioner filed a permit with the 

Council to build a large wooden bulkhead on his property, and later a permit to fill 11 of 18 

wetland acres in order to construct a beach club. Id. The Council denied both permits. Id.  

The Supreme Court in Palazzolo reversed the Rhode Island Supreme Court, and found that 

petitioner’s state takings claim was ripe for review. Id. at 607. In so holding, the Court explained 

that the exact regulatory limitations placed on the petitioner’s property were quite clear from the 

multiple permit applications filed by the petitioner, and denials by the Council: the petitioner was 

prohibited from building any substantial structures or improvements on his coastal wetland 
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property. Id. at 626-27. Therefore, unlike this case, there was no ambiguity in Palazzolo as to 

restrictions placed on the petitioner’s property by the applicable regulations. Id.  

Conversely, in Morris, the Federal Circuit held that California landowners’ claim for an 

uncompensated taking was not ripe for review in part because the relevant agency had not been 

engaged at all, so there was no clarity as to any regulatory impacts on plaintiff landowner’s 

property value. 392 F.3d at 1374. The landowners in Morris sought a permit to harvest large, 

old-growth redwood trees on their property, and argued that harvesting the trees was the only 

economically viable use of their land. Id. at 1374. The landowners contacted the National Marine 

Fisheries Service (“NMFS”), and the agency sent personnel to the property to determine whether 

harvesting the redwood trees would affect fish populations in the adjacent river. Id. The NMFS 

concluded tree harvests would disrupt local fish populations, and that an ITP was probably 

required before commencing with the harvest. Id. After determining that the costs of the ITP and 

HCP exceeded the value of the redwood trees and the property, the landowners did not file for an 

ITP permit but instead filed suit, arguing that the permitting process itself constituted a taking. 

Id. at 1375. The government argued that the claim was unripe because the landowners failed to 

use existing permitting procedures, and because no final agency decision had actually been 

rendered by the NMFS. Id. 

The Federal Circuit agreed with the government, holding that claims for regulatory takings 

are simply not ripe until the agency reaches a final decision regarding “the application of the 

regulations to the property at issue.” Id. at 1376 (citing Williamson County, 4723 U.S. at 186). 

The court further held that where further administrative processes, such as filing an ITP 

application, could give rise to a more definite statement of the regulation’s impact on a property, 

property owners generally must undertake those processes before filing a takings claim. Id. The 
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landowners in Morris, the court held, failed to engage the NMFS and thus denied the NMFS an 

opportunity to exercise its agency discretion and decide to what extent the prohibitive regulations 

actually affected the landowners’ property. Id. at 1377. 

In this case, like in Morris, there was simply no clarity about the economic effect of the ESA 

takings provision on Lear’s property when this lawsuit commenced. Unlike the petitioner in 

Palazzolo, Ms. Lear did not file a single application with the FWS, thus there has been no 

formal, final decision as to whether the takings provision even applied to Cordelia Lot. A final 

decision from the FWS in the form of a grant or denial of her ITP permit, however, would have 

provided that clarity. Also, Lear has not given the FWS an opportunity to exercise its agency 

discretion. In April 2012, Lear contacted the New Union FWS field office to inquire about 

whether development of her property would require any permits or approvals. R. at 6. She was 

advised by FWS agent L.E. Pidopter that disturbances of critical lupine habitat in the “the Heath” 

would constitute a “take” of the endangered Karner Blue Butterfly, and that she should apply for 

an ITP permit, complete with the required HCP. R. at 6.  

Instead of complying with FWS’s advice and recommendations, however—and only after 

discovering that the cost of applying for an ITP permit was about $150,000—Lear decided to 

develop an alternative development proposal (“ADP”) under which, she claimed, her 

development of residential property would not disturb the lupine habitat at all. R. at 7. However, 

her permit to fill her half acre of cove marsh, a critical step in Lear’s ADP, was later denied on 

grounds that development for a residential home is not a “water dependent use.” R. at 7.  

Therefore, in order to know precisely what development limitations would be placed on “The 

Heath” portion of Lear’s property, Lear would at least be required to apply for an ITP as 

requested. Without a final agency decision in the form of an FWS response to the ITP 
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application, there is simply no basis for Lear to argue that § 9(a)(1)(B) halted development that 

constituted a regulatory taking. Moreover, Lear’s later ADP application and subsequent permit 

denial did not add any clarity about whether the government denied Lear all economically 

beneficial use of her property, since the permit only related to one half acre, ignoring the possible 

economic value of other areas. Because no final agency decision was sought or rendered with 

respect to the ESA takings provision’s applicability to “The Heath,” Lear’s takings claim was not 

ripe.  

B. The Incidental Take Permit Application Process Is Not So Burdensome As To Effectively 
Deprive Lear Of Property Value In Cordelia Lot. 

 
Second, Ms. Lear cannot circumvent the ripeness doctrine because the Incidental Take 

Permit (“ITP”) application process is not overly burdensome. “A requirement that a person 

obtain a permit before engaging in a certain use of his or her property does not itself ‘take’ the 

property in any sense.” Riverside v. Bayview Homes Inc., 474 U.S. 121, 126-27 (1985). It is true 

that the law does not require a plaintiff to obtain a permit if the permit procedure itself is “so 

burdensome that it effectively deprives the property of value.” Hage v. United States, 35 Fed. Ct. 

Cl. 147, 164 (1996); see also Loveladies Harbor v. United States, 15 Cl. Ct. 381, 386-87 (1988) 

(“[t]he requirements of ripeness in the area of Fifth Amendment takings also cannot be so 

extended as to become more exhaustive than the substantive issues presented by the taking claim 

itself.”). However, the ITP permitting process in this case does not “effectively deprive” Ms. 

Lear of her property rights, nor are its requirements too exhaustive. 

In Loveladies Harbor, for example, the plaintiffs submitted several development plans and 

wetland fill permit applications to the United States Army Corps of Engineers (“Corps”) over the 

course of several years. 15 Cl. Ct. at 386. The rejection of the plaintiffs 11.5 acre fill permit 

application rendered any housing development on the 11.5 acres “unacceptable per se.” Id. 



	

	 21 

Moreover, the Corps made no effort to suggest any alternatives for development. Id. The court in 

Loveladies Harbor, therefore, determined that a “final, definitive, government position” was 

made clear by the agency, thus any subsequent permit applications or proposals were completely 

unnecessary and the plaintiffs’ claim was ripe for review. Id. 

Unlike Loveladies Harbor, no such “final, definitive, government position” has been 

established by the FWS in this case. Moreover, Lear has not even filed one ITP application with 

the FWS, thus she is situated very differently from the plaintiffs in Loveladies Harbor who filed 

several wetland fill permit applications with the Corps over several years. 15 Cl. Ct. at 386. The 

ITP permitting procedure, complete with the required HCP and environmental assessment 

documents, would cost Ms. Lear $150,000. R. at 6. However, the cost of this one permitting 

procedure is not so burdensome as to effectively deny Ms. Lear her property rights. R. at 6. The 

fair market value of Ms. Lear’s property alone, minus residential development, is $100,000. R. at 

7. Admittedly, there is not a robust market for property like Cordelia Lot without a permit for 

recreational use without the attached right for residential development. R. at 7. However, Ms. 

Lear has not had her property value reassessed since her 2013 permit denial, and the market 

value of Cordelia Lot could have changed significantly. R. at.7. Lastly, the Brittain County 

Butterfly Society has offered Ms. Lear $1,000 annually to conduct Butterfly viewings on her 

land, an offer she rejected. R. at 7.   

Therefore, while the costs of applying for an ITP permit are not insignificant, they do not 

effectively rob Lear of all her property value, thus the general rule governing ripeness required 

that Lear file an application for an ITP permit before proceeding with this lawsuit. Because Lear 

failed to obtain a final agency decision, and because the costs of doing so do not effectively 
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deprive her all property value, the District Court erred in finding Lear’s claim ripe for review, 

and should accordingly be reversed. 

III. APPLICATION OF THE ESA INCIDENTAL TAKE PROVISION AND THE 
BRITTAIN COUNTY WETLANDS PRESERVATION LAW TO CORDELIA LOT 
DOES NOT CONSTITUTE A TAKING UNDER THE FIFTH AMENDMENT. 

 
The District Court erred in holding that the application of the Endangered Species Act 

(“ESA”) takings provision and the Brittain County Wetlands Preservation Law to Cordelia Lot is 

a regulatory taking pursuant to the “total taking” test set forth in Lucas v. South Carolina Coastal 

Council, 505 U.S. 1003 (1992). The Fifth Amendment provides, in relevant part, that “private 

property [shall not] be taken for public use, without just compensation.” U.S. Const. amend. V. 

The Takings Clause of the Fifth Amendment applies to the States through the Fourteenth 

Amendment. Palazzolo v. Rhode Island, 533 U.S. 606, 617 (2001) (citing Chicago, B. & Q.R. 

Co. v. Chicago, 166 U.S. 226 (1897)). 

In Lucas, the Supreme Court of the United States held that under the Fifth Amendment a 

categorical taking occurs “where regulation denies all economically beneficial or productive use 

of land.” Lucas, 505 U.S. at 1015. In such circumstances, “a given regulation [is] seen as going 

too far for purposes of the Fifth Amendment,” and “regulatory action [deemed] compensable 

without case-specific inquiry into the public interest advanced in support of the restraint.” Id. 

Once complete economic deprivation is established, a categorical takings claim may be defeated 

if the regulation at issue: (1) prohibits uses of the property that amount to common law nuisance, 

or (2) was contemplated by legitimate state interests inherent in the title. Id. at 1022-23. 

As discussed below, the application of the ESA and the Brittain County Wetlands 

Preservation Law is not a taking under the Lucas test because Lear Island in its entirety retains 

economic value, and is the appropriate tract of land for analysis. Further, regulatory prohibitions 
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on land development in the present case are temporary in nature. Lear’s takings claim is also 

precluded by public trust limits on use of state navigable waters inherent in her title. Finally, no 

taking has occurred because Cordelia Lot retains economic value; the ESA and the Brittain 

County Wetlands Preservation Law are appropriately analyzed individually. 

A.  The Entirety Of Lear Island, Rather Than One Discrete Parcel, Is The Relevant And 
Appropriate Tract Of Land To Analyze For Purposes Of Determining Economic 
Property Value. 
 

Lear Island was originally one large parcel—1,000 acres contained in an island 

approximately two miles long and one mile wide. Contrary to Lear’s argument, it would go 

against precedent and policy to consider only Cordelia Lot, which came into Lear’s possession 

only recently, in 2005, for the purposes of calculating the overall residual economic value of her 

property for takings purposes. In order to successfully establish a regulatory taking, plaintiffs 

must show, among other things, denial of an economically viable use of property as a result of 

regulatory imposition. See Loveladies Harbor v. United States, 28 F.3d 1171, 1177-78 (Fed. Cir. 

1994) (emphasis added). The relevant question in any case is whether the relevant parcel, or 

“denominator” is a discrete subdivision of property, like Cordelia Lot, or something much 

larger.1 

This Court should not analyze one discrete parcel in an attempt to determine whether rights 

in that segment have been abrogated, but instead, “[i]n deciding whether a particular government 

action has effected a taking, [the] Court focuses rather both on the character of the action and on 
																																																								
1 See Steven J. Eagle, The Four-Factor Penn Central Regulatory Takings Test, 118 PENN ST. L. 
REV. 601, 622 (2014) (“claimants engage in ‘conceptual severance’ by trying to make the 
relevant parcel, which is the denominator of the takings fraction . . . appear as small as 
possible.”); see also Danaya C. Wright, A New Time for Denominators–Toward a Dynamic 
Theory of Property in the Regulatory Taking Relevant Parcel Analysis, 34 ENVTl. L. 175, 176 
(2004). 
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the name and extent of the interference with the rights in the parcel as a whole[.]” Tahoe-Sierra 

Pres. Council v. Tahoe Reg’l Planning Agency, 535 U.S. 302, 327 (2002) (quoting Penn Central, 

438 U.S. at 130-31 (emphasis added)). Thus the Court should adopt the comprehensive, “flexible 

approach” to identifying the relevant parcel as discussed in Loveladies Harbor. 28 F.3d at 1180. 

In contrast to the District Court’s bright line rule, if the relevant parcel of land for determining 

post-regulation economic value is solely the land for which the permit was denied (Cordelia 

Lot), “that provides the easiest case for those arguing that a categorical taking occurred.” Id. 

Most importantly, the Loveladies Harbor flexible approach allows for consideration of various 

“factual nuances” in determining the relevant parcel in any given case. Id. at 1181.  

For example, in Loveladies Harbor, the Federal Circuit considered the timing of New Jersey 

land transfers in light of the changing regulatory environment. Id. The court found that New 

Jersey had made no efforts to restrict development of the wetland area at issue until after 

plaintiff’s initial project had been approved, 199 acres of plaintiff’s land had been developed, 

and multiple government permits had been applied for. Id. Because the regulatory landscape 

changed after years of development on that particular wetland property, the court held that land 

developed and sold before later regulations took effect should not be considered as part of the 

relevant parcel, making it easier for plaintiffs to demonstrate the complete deprivation of 

economically feasible use of property required for a takings claim. Id.  

By contrast, in Deltona Corp. v. United States, the court, applying a more “flexible 

approach” to evaluating residual economic value of land, found that the residual economic value 

of three separate properties post-regulation was “enormous, both proportionately and 

absolutely.” 228 Ct. Cl. 476, 490 (1981). The court looked at the fact that plaintiffs were still 

able to obtain a permit for a third development project at “Collier Bay,” despite being denied two 
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other development permits at “Barfield Bay” and “Big Key.” Id. Moreover, even within the 

property for which two permits were denied, plaintiffs still had 111 acres of upland land that 

could be developed without obtaining a permit from the United States Army Corps of Engineers 

(“Corps”)—the total value of which was approximately $2.5 million, almost twice the amount 

plaintiffs had purchased the land for. Id. Looking to these factual nuances, the court found that 

the government not deprived the plaintiffs of economically viable use of their land, thus there 

was no taking. Id. 

The District Court’s approach to this question, holding that “[f]ormal subdivision of property 

into separate lots should be determinative,” is misguided, and creates too easy a path for future 

plaintiffs seeking government compensation. It is true that the lots on Lear Island were not 

subdivided with the aim of serving as “subterfuges” to create takings claims. But several factual 

nuances should be factored into calculating the relevant parcel here—not merely the confines of 

property ownership. For example, unlike Loveladies Harbor, the environmental regulatory 

landscape did not change significantly after Lear came into possession of Cordelia Lot: “The 

Heath” was designated as protected habitat for Karner Blue Butterflies in 1978, twenty-seven 

years before Lear even contemplated development of Cordelia Lot. R. at 5-6. Additionally, the 

economic viability of all neighboring properties on Lear Island, such as the contiguous Goneril 

Lot, may have bearing on the economic value of the Cordelia Lot. R. at 5. Also, Lear could 

develop different areas of her property aside from “the Heath” with appropriate permitting. 

Finally, the entirety of Lear Island is very small, only two miles long by one mile wide. 

Therefore, using a “flexible approach” and evaluating residual economic value in terms of Lear 

Island as a whole is fairer and more practical for the purposes of calculating what government 

compensation Lear may or may not be entitled to. 
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B. The Regulations at Issue Have Not Completely Deprived Cordelia Lot of Economic 
Value. 

 
The Prohibition of land development imposed by the ESA and the Brittain County Wetlands 

Preservation Law have not completely deprived Cordelia Lot of economic value. In Lucas, the 

U.S. Supreme Court held that a categorical taking occurs where the regulation at issue denies a 

property owner of all economically viable or productive use of the landowner’s property. 505 

U.S. at 1015-16 (emphasis added). If the diminution in property value is less than 100%, a 

categorical taking may not be decreed and the Penn Central analysis applies. Tahoe, 535 U.S. at 

330. In the present case, Cordelia Lot has not been completely deprived of economic value for 

three primary reasons: (1) regulatory prohibition on land development imposed by the ESA is 

potentially temporary, as natural destruction of the Blue Karner’s habitat will occur in 

approximately ten years; (2) Lear declined the Brittain County Butterfly Society’s offer to pay 

$1,000 annually in rent for wildlife viewing on Cordelia Lot; and (3) the District Court applied 

an unprecedented version of the Lucas test when it considered the aggregate economic effects of 

the ESA and the Brittain County Wetlands Preservation Law simultaneously. R. at 7. 

i. Regulatory Prohibition of Land Development in The Present Case Is Potentially 
Temporary. 

 
The District Court erroneously held that application of the ESA to Cordelia Lot constitutes a 

categorical taking because the imposed restrictions on land development are temporary. Thus, 

there is no permanent total reduction in Lear’s property value. A categorical regulatory taking is 

an anomalistic occurrence where a permanent regulatory prohibition renders a property 

completely valueless. See Tahoe-Sierra Pres. Council, 535 U.S. 302, 332 (2002) (“the 

categorical rule in Lucas was carved out for the ‘extraordinary case’ in which a regulation 

permanently deprives property of all value …”) (emphasis added). 
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In Tahoe-Sierra, the U.S. Supreme Court held that “the duration of [a] restriction is one of 

the important factors that a court must consider in the appraisal of a regulatory takings claim. Id. 

at 342. There, two legislative moratoriums prohibited landowners in the Lake Tahoe Basin from 

developing their property prior to completion of a conservation plan for the area. Id. at 310. The 

landowners were prohibited from making economic use of their property for nearly three years. 

Id. at 320-321. Finding that the temporary nature of the prohibition did not deprive the private 

property of all economic value, the Court held that the applicable test was the default fact-

specific inquiry of Penn Central,2 rather than a categorical takings analysis. Id. at 331. 

The Court reasoned that a temporal dimension of private property cannot become the sole 

focus of a takings inquiry, as property interests have several dimensions that together comprise 

the total parcel. Id. at 331-32. The Court stated:  

An interest in real property is defined by the metes and bounds that describe its 
geographic dimensions and the term of years that describes the temporal aspect of the 
owner’s interest. Both dimensions must be considered if the interest is to be viewed in 
its entirety. Hence, a permanent derivation of the owner’s use of the entire area is a 
taking of ‘the parcel as a whole,’ whereas a temporary restriction that merely causes a 
diminution in value is not. Logically, a fee simple estate cannot be rendered valueless by 
a temporary prohibition on economic use, because the property will recover value as 
soon as the prohibition is lifted. 

 
Id. (emphasis added). Despite noting that lengthy prohibitions should be viewed with skepticism, 

the Court refused to prescribe a bright-line time limit that would trigger a categorical taking. Id. 

at 341. Rather, the Court held that a weighing of factors and circumstances more faithfully serves 

the principles of equity behind takings jurisprudence. Id. at 335-36 (citing Justice O’Connor’s 

																																																								
2 The Penn Central analysis is a weighing of three factors to determine if a regulation has “gone 
too far” and thus constitutes a taking requiring compensation. The three factors include (1) the 
economic impact of the regulation on the claimant, (2) the regulation’s interference with the 
claimant’s reasonable investment-backed expectations, and (3) the character of the government 
action. See Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 124-25 (1978). 
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concurrence in Palazzolo, 533 U.S. 606, 636 (2001)). Thus, duration should be considered as one 

of several factors under a totality of the circumstances analysis. Id. at 342.  

Similarly, the prohibition imposed on land development in the present case is potentially 

temporary. Without annual mowing, natural ecological processes will eradicate the Karner 

Blue’s habitat within 10 years, causing extinction of the New Union subpopulation. R. at 7. At 

such time, prohibition of land development imposed by the ESA will no longer apply to Cordelia 

Lot. Like in Tahoe, Lear will recover the total economic value of her property after ten years. Id. 

at 320-21. Both Tahoe and the present case involve temporary regulations distinguished from the 

permanent ban in Lucas. 505 U.S. at 1009 (“The trial court further found that the Beachfront 

Management Act decreed a permanent ban on construction insofar as Lucas’s lots were 

concerned …”) (emphasis added); Tahoe, 535 U.S. at 332. 

Additionally, the District Court’s conclusion that the ten-year restriction distinguishes Lear’s 

claim from the claims in Tahoe departs from the rule of law set forth in that case. In Tahoe, the 

Court explicitly denounced use of duration as a dispositive factor in takings analysis. 535 U.S. at 

341. The temporal dimension of Lear’s property over ten years does not alone deprive Cordelia 

Lot of all economic value. See Williamson County, 473 U.S. 172, 177-182 (holding that there 

was no temporary taking despite a nearly eight-year development application process); Wyatt v. 

United States, 271 F.3d 1090, 1097-1100 (Fed. Cir. 2001) (holding that seven years was not 

sufficiently “extraordinary” to constitute a taking).   The District Court failed to consider the 

prohibition’s temporary nature as “one of several factors” that contributes to the totality of the 

circumstances. Id. at 342. Proper consideration of Lear’s ownership interest beyond the ten year 

prohibition on land development imposed by the ESA supports a conclusion that Cordelia Lot is 

not completely deprived of economic value. See First Evangelical Lutheran Church v. County of 
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Los Angeles, 482 U.S. 304, 331 (1987) (Stevens, J., dissenting) (asserting that a restriction would 

have to remain in effect for a significant percentage of the property’s useful life in order for it to 

constitute a taking).  

ii. The Brittain County Butterfly Society’s Offer to Pay Lear $1,000 Annually in 
Rent for Wildlife Viewing Precludes Lear’s Takings Claim for Complete 
Deprivation of Economic Value. 

 
Cordelia Lot retains economic value as a site for wildlife viewing. “[D]enial of one 

traditional property right does not always amount to a taking. At least where an owner possesses 

a full ‘bundle’ of property rights, the destruction of one ‘strand’ of the bundle is not a taking, 

because the aggregate must be viewed in its entirety.” Andrus v. Allard, 444 U.S. 51, 67-68 

(1979). Takings analysis must consider the entirety of the parcel at issue. Penn Central, 438 U.S. 

at 1030-31 (“Takings jurisprudence does not divide a single parcel into discrete segments and 

attempt to determine whether the rights in a particular segment have been entirely abrogated.”); 

Keystone Bituminous Coal Ass’n v. DeBenedictis, 480 U.S. 470, 497 (1987); Appolo Fuels, Inc. 

v. United States, 381 F.3d 1338, 1346 (Fed. Cir. 2004) (“The Supreme Court has long held that 

the regulatory takings analysis, with respect to both categorical takings and partial takings, must 

be applied to the ‘parcel as a whole.’”).  

The “whole parcel” is categorized as all interest a claimant may have in the particular 

property. See Penn Central, 438 U.S. at 130 (rejecting an argument that the interest in “air 

rights” above the claimants’ building composed a separate segment of property for takings 

analysis); Tahoe, 535 U.S. at 331-32 (holding that geographic dimensions and length of 

ownership are aspects of a property owner’s interest); Corn v. City of Lauderdale Lakes, 95 F.3d 

1066, 1074 (11th Circ. 1996) (“The Supreme Court’s decisions suggest that a just compensation 
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claim turns on the remaining economically viable uses of the land itself rather than on the ability 

to take advantage of a particular right relative to the land.”). 

Further, an owner’s interest in property consists of a “bundle of rights” prescribed by law, 

rather than one generic notion of physical domain over the property. See United States v. Craft, 

535 U.S. 274, 278 (2002); Dickman v. Comm’r., 465 U.S. 330, 349-50 (1984); John R. Sand & 

Gravel Co. v. United States, 457 F.3d 1345, 1356 (Fed Circ. 2006) (“Property rights in a physical 

thing consist of a bundle of rights, including the rights to possess, to use, and to dispose of a 

physical thing.”). “Property is more than just the physical thing—the land, the bricks, the 

mortar—it is also the sum of all the rights and powers incident to ownership of the physical 

thing. It is the tangible and the intangible.” Dickman, 465 U.S. at 349-50 (internal citations 

omitted). 

In Andrus, the U.S. Supreme Court held that a federal Eagle Conservation regulation 

prohibiting the importation, exportation, purchase, sale, trade, or barter of Eagle parts, nests, or 

eggs, did not constitute a taking even though it denied the claimant of the most profitable use of 

his property. 444 U.S. at 66-67. The Court acknowledged that while regulations imposed for the 

common good often deprive a property owner of a certain use or economic exploitation of his 

property, denial of one particular use of property does not always amount to a taking. Id. at 65-

66. There, the claimants were engaged in the trade of Indian artifacts, many of which at least 

partially composed of eagle feathers. Id. at 54. However, because the new regulation forbade the 

sale, or trade, or purchase of these feathers, the claimants were virtually unable to make any 

profit from their property. Id. at 66.  

Despite its recognition that the regulation in that case denied the claimants their most 

profitable use of property, the Court emphasized that the regulation did not compel the surrender 
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of the artifacts, nor was there a physical invasion or restraint upon possession and transportation 

of the artifacts. Id. at 65. The Court concluded that denial of a property owner’s most profitable 

use of his or her property is not dispositive, and loss of future profits unaccompanied by physical 

property restriction provide a weak foundation for a takings claim. Id. at 66. Additionally, the 

Court noted the availability of other economic options, such as exhibiting the artifacts for an 

admissions charge. Id. 

Like in Andrus, restriction on Lear’s most profitable use of property in the present case is not 

dispositive of her takings claim. Id. Although Lear is prohibited from land development, she 

nonetheless retains the option of renting her property to the Britain County Butterfly Society for 

$1,000 per year. R. at 7. Because the Lear may rent Cordelia Lot for $1,000 each year, she has 

failed to show that regulation deprived her of 100% of Cordelia Lot’s economic value. Further, a 

court must look to the whole parcel of property, and bundle of rights therein, when performing a 

takings analysis. Penn Central, 438 U.S. at 1030-31. Lear maintains the right of possession, the 

right to exclude, the right to dispossess of her property, and most importantly to this case, the 

right to make some economic use of her land. Thus, Lear’s ability to rent her land for $1,000 

annual defeats her claim for a categorical taking based on total deprivation of economic value. 

Finally, the land development restriction imposed on Lear is not the type of government 

intrusion that the Lucas Court was trying to remedy. 505 U.S. at 1017. Writing for the majority, 

Justice Scalia reasoned that a categorical regulatory takings rule is necessary because deprivation 

of all economic use of private property is equivalent physical appropriation. Id. However, Lear’s 

case bears no resemblance to a physical taking. While Lear is restricted from developing 

Cordelia Lot for a potential duration of ten years, she has not been deprived of her right to 
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possess Cordelia Lot, or her right to exclude. Thus, Lear’s takings claim is discordant with the 

principles on which our regulatory takings jurisprudence is founded. 

iii. The ESA and the Brittain County Wetlands Preservation Law Must Be Analyzed 
Separately, and Therefore Do Not Completely Deprive Cordelia Lot of Economic 
Value. 

 
The District Court erroneously applied the “total take” test set forth in Lucas to the 

aggregated impact of the ESA and the Brittain County Wetlands Preservation Law. The District 

Court cited no precedent for its finding that the FWS and Brittain County are “jointly and 

severally liable for any taking” of Cordelia Lot. R. at 11. In Lucas, the Supreme Court did not 

contemplate application of its test to multiple regulations at once. Rather, the test exclusively 

looks to whether a specific regulation deprives a private landowner of the property’s total 

economic value. 505 U.S. 1015-16. Because limitations imposed by the ESA do not restrict 

filling and development of the marshlands, the FWS has not deprived Cordelia Lot of all 

economic value. See Palazollo v. Rhode Island, 533 U.S. 606, 631 (2001) (total economic 

deprivation did not occur where state regulation precluded filling and development of a private 

landowner’s wetlands due to existence of developable uplands on the property). Here, where 

multiple regulations are implemented by separate actors with differing effects, takings analysis 

must be applied to each regulation separately. 

C.  Public Trust Limits on Use of Historic State Navigable Waters Inherent in Lear’s Title 
Preclude Lear’s Takings Claim. 

	
Brittain County’s denial of the County Wetlands Permit does not constitute a taking of 

Cordelia Lot because background public trust principles inherent in Lear’s title prevent Lear’s 

claim. In Lucas, the U.S. Supreme Court held that, “Where the State seeks to sustain regulation 

that deprives land of all economically beneficial use . . . it may resist compensation only if the 
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logically antecedent inquiry into the nature of the owner’s estate shows that the proscribed use 

interests were not part of his title to begin with.” 505 U.S. at 1027. A property owner 

“necessarily expects the uses of his property to be restricted, from time to time, by various 

measures newly enacted by the State in legitimate exercise of its police powers.” Id.  

Thus, the Court’s holding in “Lucas allows background principles of common law nuisance 

doctrine and property law to prevent a taking in categorical cases.” Palm Beach Isles Associates 

v. United States, 231 F.3d 1365, 1369 (Fed. Cir. 2000) (citing Hope M. Babcock, Has the U.S. 

Supreme Court Finally Drained the Swamp of Takings Jurisprudence?: The Impact of Lucas v. 

South Carolina Coastal Council on Wetlands and Coastal Barrier Beaches, 19 HARV. ENVTL. L. 

REV. 1 (1995)). Common law principles of property law include the public trust doctrine, which 

provides that a state holds lands, waters, and living resources jus publicum for the benefit of its 

citizens, thereby establishing the right of the public to fully enjoy them for a variety of purposes. 

David L. Callies & David A. Robyak, The Categorical (Lucas) Rule: "Background Principles," 

Per Se Regulatory Takings, and the State of Exceptions, 30 TOURO L. REV. 371 (2014). 

Further, in Esplanade Properties, LLC v. City of Seattle, the Ninth Circuit adopted a similar 

approach to categorical takings analysis, holding that “a deprivation by the government of all 

beneficial uses of one’s property results in a taking . . . unless the ‘background principles’ of 

state law already serve to deprive the property owner of such uses.” 307 F.3d 978, 985 (9th Cir. 

2002). In that case, the state of Washington’s public trust laws precluded a landowner’s 

categorical takings claim, where the landowner sought compensation for inability to develop 

shoreline property. Id. The court stated that “[a] state can no more convey or give away [its] jus 

publicum interest than it can ‘abdicate its police powers in the administration of government and 

the preservation of the peace.’” Id. (internal citations omitted). 
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Like in Esplanade, in the present case Congress was unable to convey its jus publicum 

interest even by express grant. Therefore, Lear’s property interest in the cattail marsh, which was 

previously open water subject to public trust principles, never included a right to fill and develop 

the marsh in violation of the public trust. Denial of the County Wetlands Permit did not deprive 

Lear of an economic use of her property to which she was never entitled. 

Finally, pursuant to the equal-footing doctrine, title to Cordelia Lot did not contain a property 

right in the cattail marsh, as such land was “open water” at the time of conveyance. R. at 5. “For 

state title under the equal-footing doctrine, navigability is determined at the time of statehood 

and based on the “natural and ordinary condition” of the water.” PPL Montana, LLC v. Montana, 

132 S. Ct. 1215, 1228 (2012). While sovereign title to riverbeds was historically limited to 

tidelands, “By the late 19th century, the Court had recognized “the now prevailing doctrine” of 

state sovereign “title in the soil of rivers really navigable.” Id. at 1227 (internal citations 

omitted). This title rule became known as “navigability in fact.” Id. Therefore, the District Court 

erroneously concluded that public trust principles did not inhere in Lear’s title to Cordelia Lot. 

CONCLUSION 

For the reasons discussed above, the United States Fish and Wildlife Service (“FWS”) 

respectfully requests this Court to reverse the District Court for the District of New Union in its 

judgment of $10,000 against the FWS because application of the ESA takings provision to 

Lear’s property does not constitute a compensable taking under the Fifth Amendment. This 

Court should also reverse the District Court’s holding that this takings claim was ripe for judicial 

review. Finally, this Court should affirm the District Court on its dismissal of Cordelia Lear’s 

Commerce Clause challenge to the takings provision of the Endangered Species Act (“ESA”). 
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_________________________ 
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