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STATEMENT OF JURISDICTION 

The District Court for the District of New Union had proper jurisdiction over case 

number 112-CV-2015-RNR.  The matter involved Ms. Cordelia Lear’s action against Congress’s 

use of Article I powers, and her plea for takings relief under the Fifth Amendment.  Judge 

Romulus N. Remus presided.  This jurisdiction is pursuant to 28 U.S.C § 1331 (2012): “U.S. 

district courts shall have original jurisdiction over all civil actions arising under the 

Constitution.” 

The District Court made a final judgment on the claim for the September Term of 2016, 

and issued their findings of fact and conclusions of law.  The United States Court of Appeals for 

the Twelfth Circuit has proper jurisdiction over the appeal pursuant to 28 U.S.C. § 1291 (2012), 

stating that courts of appeals have jurisdiction over all final decisions of the district courts.              
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ISSUES PRESENTED 

I. Under Article I, Section 8, Clause 3 of the U.S. Constitution, does the legislature of 

the federal government have the authority to enforce Section 9 of the Endangered 

Species Act (“ESA”) when the species is entirely intrastate and confined to a single 

island habitat within that state, having other populations of the species dwelling in 

other states?  

II. Under the Fifth Amendment of the U. S. Constitution, does Ms. Cordelia Lear 

(“Plaintiff”) have a right to compensation when Plaintiff has not filed for the requisite 

permit and no final agency decision has been reached; when the relevant parcel has 

been in the Plaintiff’s family for generations and has now been subdivided; when the 

regulatory taking at issue is temporary due to the natural destruction of the species’ 

habitat; when an organization has offered to compensate Plaintiff for use of the 

property giving it economic value; when portions of the property are part of the 

public trust; and when the property itself is not deprived of all economic value?   
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STATEMENT OF THE CASE 

A. Procedural History 

Plaintiff filed a civil action against the United States Fish and Wildlife Service (“FWS”) as 

well as against Brittain County in the State of New Union prior to June 2016. (R. at 1.)  The 

action challenged the enforcement of the ESA as an illegitimate use of Congress’s Commerce 

Clause power. (Id.)  Plaintiff also brought a takings action under the Fifth Amendment for the 

taking of her island property without fair-market compensation. (R. at 4.)    

The United States District Court for the District of New Union ruled in favor of FWS on the 

Commerce Clause matter. (R. at 8.)  This ruling was against Plaintiff as well as Brittain County, 

New Union. (R. at 1-2.)  The District Court dismissed Plaintiff’s claim for declaratory judgment, 

claiming the ESA unconstitutional as applied to her property. (R. at 12.)  

On the takings matter, the District Court found in favor of the Plaintiff and against FWS. (R. 

at 1-2.)  Plaintiff was awarded $10,000 in damages against FWS and $90,000 against Brittain 

County. (R. at 12.)  FWS and Brittain County each filed a timely Notice of Appeal on June 9, 

2016. (R. at 1.)  Plaintiff filed a timely Notice of Appeal on June 10, 2016. (Id.)  The United 

States Court of Appeals for the Twelfth Circuit granted appeal for the September Term, 2016 and 

set the case for oral argument. (Id.)    

B. Statement of the Facts 

     In 1992, FWS designated the Heath on Lear Island a critical habitat for Karner Blue 

butterflies. (R. at 6.)  The only population of Karner Blues in the state of New Union dwells on 

Lear Island, though there are populations in other states.  (R. at 5.)  Karner Blues do not migrate 
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and are only capable of short flight distances. (R. at 6.)  When they do fly to a new location, they 

must follow the edges of woodlands. (Id.)  

Fields of wild lupine flowers grow in the Heath on Lear Island. (R. at 5.)  These lupine fields 

provide a perfect habitat for Karner Blue butterflies, which feed exclusively on lupines. (Id.)  

Karner Blues thrive near continuous forests. (Id.)  The Heath is given the crucial shade for the 

Karner Blues by the forest on the adjacent lot. (R. at 6.)  Karner Blue eggs are laid in fall, and 

hatch in the spring with a second brood hatching in the summer. (R. at 6.)  Any disturbance to 

the lupines during the larval stages would result death of the butterflies. (Id.)  Additionally, 

without annual fall mowing of the lupine fields, the fields would become overgrown with oak 

and hickory trees, decimating the habitat of the Karner Blues. (R. at 7.)  These timbers would 

take about ten years to grow and dismantle the fragile habitat, wiping out the New Union 

population of Karner Blues. (Id.)     

Plaintiff lives on Lear Island, a two-mile long island that rests on Lake Union. (R. at 4.)  

Lake Union is a large interstate lake that has been routinely been used for interstate navigation. 

(Id.)  In 1803, an Act of Congress granted the island to Cornelius Lear of the Lear Family of 

which Plaintiff a member. (Id.) The conveyance granted Mr. Lear title to “all land under water 

within a 300-foot radius of the shoreline of said island” in fee simple absolute. (R. at 4-5.)    

From approximately 1850 until 1900, the island was used as farm land.  The products from 

the farming enterprise were transported to the mainland by boat. (R. at 5.)  Around the turn of the 

century, the Lear family built a causeway that connected the island to the mainland, to make 

travel and transactions with the mainland easier. (Id.)  King James Lear devised an estate plan to 

divide the property into three parcels, one for each of his three daughters. (Id.)  In 1965, the 

Brittain Town Planning Board determined that at least one single-family home could be 
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constructed on each of the three lots consistent with local zoning ordinances. (Id.)  King James 

Lear passed away in 2005, and this is how the property remains divided today: the Goneril Lot 

consists of 550 acres, the Regan Lot of 440 acres, and the Plaintiff’s lot, 10 acres. (R.at 5.) 

The Plaintiff’s lot consists of a 40-foot, by 1,000-foot access strip, a one-acre cattail marsh 

that is located in a cove and has traditionally been used as a boat landing, and a nine-acre open 

field known by the family as The Heath. (Id.)  This nine-acre section is dubbed The Heath 

because it has remained open while the rest of the island has become wooded. It has remained 

open as a result of annual mowing that takes place every October. (R. at 5.)    

In 2012, seven years after King James Lear’s passing, Plaintiff decided that she wanted to 

build a residence on her lot on Lear Island. (R. at 5.)  The fair market value of Plaintiff’s lot 

without any restrictions is $100,000. (R. at 7.)  The property taxes on the lot are $1,500 annually. 

(Id.)  In April of 2012, Plaintiff contacted the FWS field office in New Union in regard to her 

building plans and the habitat of the Karner Blues. (R. at 6.)  She spoke to FWS agent Pidopter, 

who advised her that any disturbance of the endangered species’ Lear Island habitat, other than 

the annual mowing, would constitute a “take” of that habitat. (R. at 6.)  Agent Pidopter also 

informed Plaintiff that she could apply for an Incidental Take Permit (“ITP”). (Id.)  In order to 

apply for this permit, a Habitat Conservation Plan (“HCP”) would have to be developed. (Id.)  

This HCP would have to provide for additional contiguous lupine habitat on an acre-for-acre 

basis including any eruption of the access strip. (Id.)   The only contiguous acreage to the Heath 

is the Goneril Lot, owned by Plaintiff’s estranged sister, who refuses to assist with the HCP. (Id.)  

An HCP would also have to contain a commitment to maintain the remaining lupine fields 

through annual fall mowing. (Id.) 
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On May 15, 2012, shortly after Plaintiff spoke with Agent Pidopter, the FWS sent Plaintiff a 

letter confirming that Plaintiff’s entire ten-acre plot constitutes a critical habitat for the Karner 

Blues. (Id.)  This letter also requested for Plaintiff to submit an application for the ITP, and 

referred her to the FWS’s Habitat Conservation Planning Handbook for information on an 

acceptable HCP. (R. at 6.)  Plaintiff went to an environmental consultant, whose credentials were 

undisclosed in the record, for preparation of her HCP and application for the ITP. (Id.)  This 

unnamed consultant informed Plaintiff that the HCP and application for the ITP would cost 

$150,000. (Id.)   

Plaintiff then elected to pursue an Alternative Development Proposal (“ADP”). (R. at 7.)  

This ADP would not disturb the lupine fields, as it entailed filling one half-acre of the marsh in 

the cove to create a building site. (Id.)  The U.S. Army Corps of Engineers had deemed the cove 

in Lake Union to be “non-navigable” for purposes of the Rivers and Harbors Act of 1899. (Id.)  

However, the Brittain County Wetland Preservation Law of 1982 required Plaintiff to apply for a 

permit to fill the marshlands. (R. at 7.)  Brittain County denied this permit, because it could only 

be granted for a water-dependent use, and the construction of a home is not a water-dependent 

use. (Id.)  The Brittain County Butterfly Society extended an offer to pay Plaintiff $1,000 a year 

to conduct butterfly viewings during the summer months. (Id.)   

In February of 2014, Plaintiff filed suit against FWS and Brittain County.  She alleged that 

the ESA was an unconstitutional exercise of Congress’s Commerce power.  Additionally, 

Plaintiff sought compensation for a regulatory taking of her lot. (Id.) Plaintiff never applied for 

an ITP. (Id.)  Nor did Plaintiff seek reassessment of her property after the denial of her permit in 

accordance with the Brittain County Wetland Preservation Law of 1982. (Id.)  
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C. Standard of Review         

There is no dispute regarding the relevant facts.  The issues on appeal are questions of law 

and their application by the lower court; thus, “[a] question of law [is] subject to complete and 

independent review.” Trayco, Inc. v. U.S., 994 F.2d 832, 835 (Fed. Cir. 1993).  This is known as 

de novo review. Highmark, Inc. v. Allcare Health Mgmt. Sys. Inc., 701 F.3d 1351, 1353 (Fed. 

Cir. 2012).  The appellate court decides the motion without deference to the reasoning of the 

district court.  Acevedo-Parrilla v. Novartis Ex-Lax, Inc., 696 F.3d 128, 136 (1st Cir. 2012).   
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SUMMARY OF THE ARGUMENT 

“Nothing will come of nothing,” reasons King Lear in the play King Lear by William 

Shakespeare (act 1, sc. 1.) He says this in response to his daughter Cordelia’s tongue-tied 

response when she cannot adequately express her love for him. But the word “nothing” 

undergoes a transformation throughout the play and actually turns out to be something 

worthwhile.  

Similarly, in the instant case, the FWS is trying to provide something worthwhile both for 

Plaintiff who has inherited a plot of land, and for the public at large. The FWS, equipped with 

experts in biology, ecology, geology, and other fields, seeks to preserve the natural surroundings 

vital to the sustenance and growth of many endangered species. The FWS works to ensure 

efficient processes for applications involving ITP’s, HCP’s, and other documentation as required 

to ensure that species that would otherwise be harmed or destroyed will be protected.  

     In the instant case, the Karner Blues are an endangered species and Congress’s protection of 

them is appropriate under the Commerce Clause. Plaintiff does not have a valid takings claim 

under the Fifth Amendment. Though the butterflies are an intrastate population—as opposed to 

an interstate one—Supreme Court precedents illustrate that direct as well as indirect factors are 

considered in determinations.  Here, Plaintiff’s proposal for building a single-family dwelling 

has a direct effect on commerce because carpenters, construction workers, and others would be 

needed to build the house; there would also be a need for supplies and materials. Since the 

causeway was already constructed to connect the island to the mainland in order for there to be 

trade and exportation, Plaintiff would likely use the causeway to bring in workers and materials 

to build her house which would hale from various places and states. This is directly related to 

interstate commerce.  
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     Plaintiff’s proposed plan is also indirectly related to interstate commerce. Endangered species 

thriving in their natural surroundings are often of interest to the public. It is likely that people 

would come to visit the butterflies, and the Butterfly Society has offered to hold butterfly 

viewings on Lear Island to serve this purpose.  

     Further, Plaintiff’s takings claim is not ripe because she did not apply for the requisite 

permits. Though the FWS is uniquely equipped to aid in the formulation of an HCP and/or an 

ITP, Plaintiff chose to adopt an ADP on the advice of an unnamed environmental consultant. The 

Record is silent as to the credentials or authority of the environmental consultant; however, the 

FWS employs experts who are trained in necessary protocol and governmental regulations. The 

FWS in this case was not given the chance to assist the Plaintiff as the required permits were 

never applied for. 

     The relevant parcel of land is the entirety of Lear island because the eco-system upon which 

the Karner Blues thrive is inter-connected, and the lupine flowers as well as the forests provide 

the necessary habitat for them. Further, under the flexible approach, the value of all of the land is 

considered. In the instant case, the original intent or expectation for the island was to use it for 

hunting, fishing, farming, and recreation—and not necessarily for a single-family residence on 

the Plaintiff’s lot.  

     Plaintiff’s lot will also become developable in ten years’ time, and though this seems to be a 

lengthy moratorium, it is not without precedent. The important factor here is whether the 

moratorium is due to excessive governmental delay or to prohibition. Here, there is a prohibition 

on the land because it has been determined by the FWS that it will take ten years for the Karner 

Blues’ habitat to naturally die out. Since Karner Blues are on the endangered species list, they 

must be protected according to protocol and allowed to live out their natural lives. Regulatory 
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takings without compensation can take six, seven, or eight years or more—to be determined on a 

case by case basis. Plaintiff’s lot is not deprived of all economic value because it can still be used 

for its original intended purpose. Further, the Butterfly Society has offered to pay $1000 per year 

for butterfly viewings.  

     The marshland the Plaintiff proposes to fill is protected by a public trust which holds that 

some areas are meant for everyone to enjoy. While governmental agencies try to work 

synergistically, they must also perform unique, independent tasks. In this case, the Wetlands 

provision had been in place for thirty years at the time that Plaintiff decided to take action, and 

the Karner Blues had been on the endangered species list for twenty years. It is unlikely that 

Plaintiff can now hold that she is deprived of all economic use of her land when these provisions 

were in place for decades.  

     Though it can be difficult and unwieldy to balance private desires with public interests, the 

FWS in this case has tried in good faith to provide something worthwhile both to the Plaintiff 

and to the public at large. For the Plaintiff, the Butterfly Society has offered to facilitate and 

promote butterfly viewings, and to compensate her for these. Plaintiff’s land can still be used for 

some purposes and will become developable in ten years. For the public, the FWS will have 

preserved and protected a national treasure in the Karner Blue butterflies to be enjoyed for years. 

 

ARGUMENT 

I. The ESA is an Enforceable Action under the Commerce Clause of the U.S. 

Constitution.   

The ESA is a valid exercise of Congress’s Commerce Power, as applied to a wholly intrastate 

population of endangered butterflies that would be eliminated by the construction of a single-

family residence for personal use.  The Commerce Clause gives Congress the power to “regulate 
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commerce with foreign nations and among the several states, and with the Indian tribes.” U.S. 

CONST. art I, § 8, cl. 3.  The Commerce Clause gives Congress the power to regulate commercial 

activity between states and on interstate waterways. Gibbons v. Ogden, 22 U.S. 1 (1824).  

A. The Commerce Clause is used to Regulate Economic Activities that have a 

Substantial Economic Effect on Interstate Commerce, even if the Activities Occur 

Within a State.  

Congress’s Commerce Clause power was later expanded (from regulating commercial 

activity between states) to encompass activities that have a “substantial economic effect on 

interstate commerce.” Wickard v. Filburn, 317 U.S. 111, 125 (1942).  The Wickard Court went 

on to state these economic effects could be direct or indirect. Id.              

The argument against Congress’s Commerce power reaching the regulation of an entirely 

intrastate population of butterflies is similar to that presented in Wickard.  Appellee in Wickard 

argued that the production and use of wheat was entirely local.  Id. at 119.  However, the 

Wickard Court placed an emphasis on the economic effects of wheat production, and concluded 

that that it was within the power of Congress’s Commerce Clause. Id.   

The Supreme Court expanded on this decision with Gonzales v. Raich, 545 U.S. 1 (2005). 

The Court in this case held that Congress had the power, under the Commerce Clause, to regulate 

homegrown marijuana.  The Court discussed an economic “class of activities” that are availed to 

regulation under the Commerce Clause.  Id. at 17.  The question that arises for this Court’s 

review and decision is whether the regulation of an entirely intrastate species on the Endangered 

Species List, and the protection of that organisms’ habitat, is within that economic class of 

activities.  
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B. The Enforcement of the ESA at Lear Island Regulates an Economic Activity and is 

Therefore an Appropriate Exercise of the Commerce Clause Power.    

This is a case of first impression for this Court. (R. at 8.)  However, the District Court 

pointed out that all of the other Circuit Courts of Appeal have found that the prohibition and 

enforcement against a “Take”
1
 is permitted by the Commerce Clause. 16 ESA § 9(a)(1)(B); 16 

U.S.C. § 1538(a)(1)(B).   

Wickard and Gonzales both dealt with the home production of materials that could be 

exchanged for monetary gain, both inside and outside of state lines.  These materials and their 

production could have a significant effect on interstate commerce. See Wickard, 317 U.S. and 

Gonzales 545 U.S.  This Court should join its sister courts and find that the protection of an 

intrastate species is a valid exercise of Congress’s Commerce Clause power.     

1. The Taking of the Habitat of the Endangered Karner Blues Involves a Direct 

Economic Activity.      

Plaintiff seeks to build a single-family home on the island. (R. at 2.)  Construction workers 

and contractors will be needed to build this home, and they will have to travel across the 

causeway to the island in order to build it.  The Commerce Clause does permit the regulation of 

interstate travel by way of a body of water. Gibbons, 22 U.S. at 74.  The Lear family has 

constructed a causeway to connect the island to the mainland and facilitate travel to the shore. 

(R. at 5.)  By doing this they are inviting commerce to the once secluded island, as they used to 

transport goods to the land by boat. (Id.)  Furthermore, the building of a house is an economic 

endeavor.  Building materials and construction equipment are needed.  Contractors and 

                                                           
1
 A “take” is defined by the ESA as “significant habitat modification or degradation where it 

actually kills or injures wildlife by significantly impairing essential behavioral patterns, 

including breeding, feeding, or sheltering.” 50 CFR § 17.3 (2015). 
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construction workers must be paid wages.  Therefore, the building of a single-family home has 

direct economic effects. 

In addition to economic effects of the potential construction of the home, courts have looked 

to the impact on national biodiversity and the concept of destructive interstate competition in 

cases involving the Commerce Clause and the ESA.  The D.C. Circuit discussed destructive 

interstate competition in National Ass’n of Home Builders v. Babbit, 130 F.3d 1041 (D.C. Cir. 

1997).   The D.C. Circuit relied heavily on Hodel v. Virginia Surface Mining & Reclamation 

Ass’n Inc., 452 U.S. 264 (1981) which dealt with mining regulations that required the restoration 

of land after it had been mined noting, “[. . .] the Supreme Court best articulated the principle 

that Congress may act to prevent interstate competition that has a destructive effect [on the 

environment]”  Nat’l Ass’n of Home Builders, 130 F.3d at 1055 (citing Hodel, 453 U.S. at 268).    

The Hodel Court rejected the appellee’s argument that the Commerce Clause should not 

apply because the mining regulation was entirely intrastate.  The Hodel court looked to the 

environmental effects and the destructive interstate competition.  This was because of legislative 

findings that the regulations were necessary to improve the national environment and economy.  

Hodel, 452 U.S at 275.   

The D.C. Circuit applied the same reasoning to the ESA.  National Ass’n of Home Builders 

settled a dispute about refiguring a hospital intersection on the habitat of the Delhi Sands Flower-

Loving Fly. 130 F.3d at 1043.  The D.C. Circuit compared the regulation of the destruction of the 

fly’s habitat to the destruction of the landscape and environment in Hodel. Id. at 1055          

Plaintiff asserts that the ESA through the Commerce Clause would regulate the non-

economic activities of clearing the island for construction. (R. at 8.)  To present this argument, 

Plaintiff relies heavily on United States v. Morrison, 529 U.S. 598 (2000) and Lopez v. United 
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States, 514 U.S. 549 (1995).  However, these cases are not applicable to the case at bar.  These 

two cases both deal with the enforcement and prevention of crime.
2
  Crime prevention is 

traditionally a responsibility left to the states.  The three areas Congress is permitted to regulate 

under the Commerce Clause are channels of interstate commerce, instrumentalities of interstate 

commerce, and activities having a substantial relationship with interstate commerce.  Lopez, 514 

U.S. at 558.  The construction of a home has a substantial relationship with interstate commerce, 

and is not as strongly associated with state regulatory powers as the safety of school students and 

the prevention of crime.  The Lopez court also discussed the role of legislative findings to aid the 

Court in finding the effect the particular activity has on interstate commerce. Lopez, 514 U.S. at 

563.  Such legislative findings are found in the ESA; the essential purpose of the Act to is to 

sustain life and grant stability to living things and ecosystems. GDF Realty Inv. Ltd. v. Norton, 

326 F.3d 622, 640 (5th Cir. 2003).     

2. The Taking of the Habitat of the Endangered Karner Blues Involves an Indirect 

Economic Activity. 

This Court can also look to indirect economic effects posed by the construction of a home 

according the Supreme Court in the Wickard decision. 317 U.S. at 125.  The activities and 

business endeavors that are governed by the Commerce Clause include those that invite 

individuals into the state’s borders.  This is most apparent in the Supreme Court’s ruling in Heart 

of Atlanta Hotel v. United States, 379 U.S. 241 (1964).  In Heart of Atlanta, the Court ruled that 

the newly enacted Civil Rights Act was enforceable under the Commerce Clause because of the 

restrictions discrimination would put on travel and interstate commerce. Id.  The Supreme Court 

reasoned that the motel was inviting guests from out of state into their own state, and providing a 

                                                           
2
 See The Violence Against Women Act in United States v. Morrison, 529 U.S. 598 (2000) and 

the Gun-Free School Zone Act in Lopez v. United States, 514 U.S. 549 (1995).   
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race with inadequate accommodations, which had a substantial effect on interstate commerce. 

Heart of Atlanta, 379 U.S. at 249.    

     The ESA can be enforced in the same way.  The taking or destruction of an endangered or 

threatened species’ habitat can have a significant effect on interstate commerce.  There is a 

market and a demand for Americans to travel across state lines to see and experience endangered 

wildlife, as one sees here:  

Southern sea otters live in small groups that can be found floating like flotillas of 

tiny ships in estuaries along the California coast. In Monterey, California, one of 

the aquarium's main attractions is a group of three orphaned sea otters, and local 

outfitters rent sea kayaks that allow tourists to visit otters in their natural habitat. 

Similarly, in New England, tour boat operators take large groups of tourists on day 

cruises to observe humpback whales. Alaskan excursions allow the observation of 

grizzly bears.   

 

Omar White, Comment, The Endangered Species Act's Precarious Perch: A Constitutional 

Analysis Under the Commerce Clause and the Treaty Power, 27 ECOLOGY L.Q. 215-256, 215 

(2000).  

Though the Karner Blue butterfly is not as large and imposing as the hump-back whale or 

the grizzly bear, no distinction has been made among these animals in terms of the ESA.  The 

ESA and the decisions from the other circuits on the matter do not distinguish or designate levels 

of commercial or public value for the species. Id.  The D.C. Circuit found for enforcement of the 

ESA under the Commerce Clause to protect the Delhi Sand Flower-loving Fly.  Home Builders, 

130 F.3d at 1043.     

  Exotic and often endangered animals drive travel and tourism, which encourages and 

facilitates interstate commerce.  The Commerce Clause provides the right to regulate this 

industry by enforcing other government acts according to the Heart of Atlanta decision. 379 U.S 

at 252.     
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There is a market for travel and tourism when it comes to the Karner Blues of Lear 

Island.  The Brittain County Butterfly Society expressed interest in having butterfly viewings 

during the (summer) Karner Blue season. (R. at 6.) The organization even offered to pay Plaintiff 

$1,000 a year to have such excursions. (Id.) The ESA is enforceable as a means to relieve 

restrictions on travel and interstate commerce. 

Notably, even if this offer and potential for travel did not exist, the ESA would still be 

enforceable by Congress.  The federal government protects Karner Blues as an endangered 

species.  This distinction of being on the endangered species list “is one that these well-known 

and generally beloved animals share with lesser-known species such as the snail darter, the 

northern spotted owl, and the Delhi Sands flower-loving fly.”  White, supra at 215.  The Ninth 

Circuit extended protection to the delta smelt, a small fish that the court recognized as not having 

commercial value, though it had been commercially harvested for bait in the past.  San Luis & 

Delta-Mendota Water Auth. v. Salazar, 638 F.3d 1163, 1167 (9th Cir. 2011).  The Ninth Circuit 

found that the ESA as applied to the delta smelt was proper despite the apparent lack of 

commercial value.  The court found that the species had a substantial relationship to interstate 

commerce. Id. at 1176 (citing Gonzales, 545 U.S. at 17).  Additionally, the delta smelt was an 

intrastate species, similar to the Karner Blues in the case at hand.  The Ninth Circuit also pointed 

to the importance of biodiversity and its substantial effect on interstate commerce. Id.   

The Fifth Circuit ruled in favor of Commerce Clause protection for five subterranean 

invertebrate species including the Tooth Cave Spider, the Tooth Cave Ground Beetle, and the 

Kretschmarr Cave Mold Beetle. GDF Realty Inv. Ltd., 326 F.3d at 625.  The Fifth Circuit also 

looked to possible commercial or scientific values of the species that are not yet known.  Id. at 

632.  The court also discussed that there is no threshold that a particular species has to meet in 
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order to be protected by the ESA through the Commerce Clause, nor is there a jurisdictional 

requirement.  GDF Realty Inv. Ltd., 326 F.3d at 632-633.   

In GDF, the argument against the enforcement of the ESA was that the cave dwelling 

creatures were entirely local and had no economic effect.  Id. at 632.  Furthermore, the GDF 

court pointed out the possibility that the species could have economic or scientific value that was 

yet undiscovered. Id.   The Karner Blues have a known economic value as evidenced by the offer 

from the Brittain County Butterfly Society. (R. at 6.) The Karner Blues have a commercial 

purpose and impact.  Even if they did not, the ESA is a valid exercise of Congress’s Commerce 

Clause power because of the effects—both direct and indirect—that the Karner Blues have on 

interstate commerce.   The District Court’s ruling on the Commerce Clause issue should be 

affirmed. Further, there is no compensable takings claim in this case.  

II. The District Court Should be Reversed as to the Fifth Amendment Action as 

There is not a Compensable Takings Claim in this Case. 
   

The Fifth Amendment provides “nor shall private property be taken for public use, without 

just compensation.” U.S. CONST. AMEND. V.  However, in regulatory takings matters, such as the 

one at hand, courts have looked into the ripeness of the cause of action as well as the true nature 

of the economic deprivation on the land as a result of the government regulation.    

A. Plaintiff’s Takings Claim is not ripe for Litigation as there has been no Final Agency 

Decision that has Determined the cost or has used its Discretion to give Plaintiff a 

Decision About her Property.     

     

The District Court should be reversed as to the issue of ripeness of the Plaintiff’s claim.  

In April of 2010, Plaintiff was advised by a FWS representative that she could secure an ITP in 

accordance with section 10 of the ESA, 16 U.S.C § 1539(a)(1)(B).  (R. at 6.)  Plaintiff selected 

not to file for an ITP with the FWS, and opted instead to pursue an ADP. (R. at 7.)   Plaintiff and 
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the District Court found that the conditions for an ITP would be too onerous to satisfy and that 

the cost of applying for a permit would exceed the fair market value of the property. (R. at 9.)  

However, similar to Morris v. United States, 392 F.3d 1372, (Fed. Cir. 2004), the agency 

in question, the FWS, has not had an opportunity to assist the Plaintiff, or to complete the 

process.  The Morris court reasoned that the public agency, in that case the National Marine 

Fisheries Service (“NMFS”), could not exercise their discretion; therefore, the claim was not 

ripe. Id. at 1378.  The same is true for the case at bar: the FWS could not use its discretion as far 

as Lear Island was concerned, because the permit was never applied for. (R. at 7.)   

          Agent Pidopter, the FWS representative, told Plaintiff that she would need to develop an 

HCP that would provide additional contiguous lupine habitat on an acre for acre basis.  (R. at 6.)  

The only land that is contiguous to the Heath, the main habitat for the Karner Blues, belongs to 

the Plaintiff’s estranged sister who resists assisting with the HCP. (Id.)  Yet, Plaintiff decided not 

to enlist the cooperation or discretion of the FWS.   

     Plaintiff asserts that the cost of applying for the permit would outweigh the fair market value 

of the property. (R. at 8.)  The cost that is referred to is $150,000 which was quoted to Plaintiff 

by an environmental consultant. (R. at 6.)  The Record is silent as to who this environmental 

consultant is or to which agency s/he belongs.  Therefore, the proper and most efficient action 

would have been to apply for the permit from the FWS and to allow the agency to assist and 

assess the situation.  Plaintiff’s takings claim is not ripe for litigation without a final agency 

decision. Morris, 382 F.3d at 1376-1377.   

     Palazzolo v. Rhode Island, 533 U.S. 606 (2001) is distinguishable from the case at bar.  In 

Palazzolo, applications for development had been applied for and denied. Id.  In the case at bar, 

Plaintiff was told about obtaining a permit by the agency, and never pursued it.  One sees in 
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Palazzolo that “[a] regulatory takings claim is not ripe for adjudication, this Court has held, until 

the agency administering the regulations at issue, proceeding in good faith, ‘has arrived at a final, 

definitive position regarding how it will apply (those regulations) to the particular land in 

question.’” Id. at 645 (Ginsberg, J., Dissenting) (quoting Williamson County Reg’l Planning 

Comm’n v. Hamilton Bank of Johnson City, 473 U.S. 172, 191 (1985)).   Here, the FWS has had 

no such opportunity to act in good faith.  Agent Pidopter only instructed Plaintiff on preliminary 

information regarding the permit.  

Furthermore, the District Court failed to grant FWS the proper deference in matters of the 

environment, fish, and wildlife.  The County of Brittain, the State of New Union, and the United 

States in general put their trust in FWS to deal with a variety of species that inhabit the nation.   

The case of City of Sausalito v. O'Neill, 386 F.3d 1186, 1218 (9th Cir. 2004) is applicable to the 

case at bar as it dealt with the preservation of the habitat of a species of butterfly. In Sausalito, 

the court was “deferential to the agency’s expertise in situations, like that here, where resolution 

of this dispute involves primary issues of fact [. . .] It is clear that both the Park Service and the 

Fish and Wildlife Service used their ‘informed discretion.’”  Sausalito, 386 F.3d at 1218.  

In the case at hand, the FWS corresponded with Plaintiff by written letter on May 15, 2012, a 

reasonable time after Plaintiff initially reached out to the New Union FWS field office. (R. at 6.)  

In that letter, the FWS referred Plaintiff to the agency’s Habitat Conservation Planning 

Handbook so Plaintiff could develop an appropriate HCP. (Id.)   

     This Court should rely on the procedural standards of the FWS in this case.  Judicial review 

of administrative decisions involving the ESA is governed by section 706 of the Administrative 

Procedure Act (“APA”). 5 U.S.C. § 706. See Pyramid Lake Paiute Tribe of Indians v. U.S. 

Dep’t. of the Navy, 898 F.2d 1410, 1414 (9th Cir.1990).  The Ninth Circuit held that the court is 
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not empowered to substitute its judgment for that of the agency. Pyramid, 898 F.2d at 1414. 

(citing Citizens to Pres. Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971)).  The Pyramid 

court went on to assert that this judgment would be granted to the administrative agency, and 

given preference over that of the court “[. . .] as long as the agency decision was based on a 

consideration of relevant factors and there [was] no clear error of judgment.” Id.    

     There was no clear error of judgment in the instant case. The FWS advised Plaintiff of the 

procedures necessary to file for an ITP, as well as provided reference material for constructing an 

HCP. (R. at 6.)  ITP applications and HCP development are within the expertise of FWS.  Since 

FWS regularly reviews and assesses the documents, permits, and plans when it comes to habitats 

of endangered species, it is proper for this Court to defer to them.  We see that “[b]ecause 

analysis of the relevant documents requires a high level of technical expertise we must defer to 

the informed discretion of the responsible federal agencies.” Ariz. Cattle Growers' Ass'n  v. U.S. 

Fish & Wildlife, Bureau of Land Mgmt., 273 F.3d 1229, 1236 (9th Cir. 2001).   

The service’s correspondence and consultations with Plaintiff were meant to assist her.  

The service’s action and communications were based on a consideration of relevant factors when 

it came to the Karner Blues’ habitat.  They made no “clear error of judgment” described in 

Pyramid, 898 F.2d at 1414.  

Considering that the Record is silent as to the identity and credentials of the 

environmental consultant whom Plaintiff reached out to and relied upon, this Court should defer 

to the FWS and their discretion.  The Service had not been able to exercise its decision nor 

execute a final judgment in the current matter.  Plaintiff’s cause of action is not ripe for 

litigation, and the District Court decision on the issue should be reversed. Further, the relevant 

parcel for consideration significantly involves the whole island. 
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B. The Relevant Parcel for Takings Analysis is Lear Island in Its Entirety as the full 

Breadth of the Island Makes the Ideal and Protected Habitat for the Karner Blues, 

and the Regulation does not meet the Supreme Court’s Factors for a Takings Action.   

 

The habitat for the Karner Blues is an integrated one, encompassing the fields of lupine 

flowers and the forests that shade them. (R. at 5.) The Lear family has enjoyed the island for 

many decades. (Id.) While consideration of a regulatory takings claim involves a complexity of 

factors and data, here the relevant parcel for a takings analysis is Lear Island in its entirety. 

     Since eco-systems thrive on inter-consecutiveness, it is often difficult to tell where the 

boundaries are. One life form is dependent on another, as is the case with the Karner Blues. In 

Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency, 535 U.S. 302 (2002), 

there were two moratoria on the development of sensitive areas of the Lake Tahoe Basin. Id.  

The Tahoe-Sierra Court affirmed that “‘the aggregate must be viewed in its entirety.’” Id. at 327 

(citing Andrus v. Allard, 444 U.S. 51, 66 (1979)). In Tahoe-Sierra, a holistic approach to 

conservation was taken. 

Lear Island provides the ideal habitat for the Karner Blue Butterflies, because they need both 

the lupine fields and the shade from the adjacent lot to thrive. (R. at 6.)  FWS, through the ESA 

seeks in good faith to preserve that habitat, which involves more than one small section of land.   

This is analogous to the landmark regulatory takings case, Penn Central Transportation Co. v. 

City of New York, 438 U.S. 104 (1978).  This case involved the Penn Central transportation 

company which owned the Grand Central Terminal in New York City.  The company planned to 

build a fifty-five story tower for their offices; however, the city had designated the property as a 

landmark and prohibited the tower. Id.  The Supreme Court found in favor of the city and against 

the expanded development as proposed. Id.  Significantly, the Court looked at the value of the 
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property as whole, not just the air rights. Penn Cent. 438 U.S at 130.  In the instant case, this 

Court should look the property value of the island as a whole. 

1. The Penn Central Three-Pronged Analysis Illustrates why Lear Island Should be 

Considered as a Whole.  

 

The Penn Central Court provided a three-pronged analysis.  Under the Penn Central test, 

courts must look to the economic value of the entire property; what the investment-backed 

expectations were for the original purchase; and whether there are correct bounds for the 

governmental interest in the regulatory action. Penn Cent. 438 U.S at 124.     

In the case at bar, this Court should look to the value of the entire property. The lupine fields 

of the Heath, nestled in the shade of the adjacent lot, provide not only the ideal but the necessary 

habitat for the Karner Blues. (R. at 6.)  In Penn Central, the Court was unwilling to separate the 

air space on the property from the property designated as a land mark. This Court should see that 

protecting the Karner Blues means protecting their entire habitat, including the forest that 

provides the essential shade for them to thrive.  The island makes up the property in question and 

plays an important role in this habitat, just as the Penn Central Terminal as a whole made up the 

landmark that was the terminal in Penn Central.               

 The second prong of the test presented in Penn Central is whether the investment-backed 

expectations coincide with the original purchase. 438 U.S. at 124.  In the instant case, the three 

lots on Lear Island were deeded to King James Lear’s three daughters in 1965. (R. at 5.)  The 

subdivision of the island property was approved by the Brittain Town Planning Board, and  

compliance with the local zoning requirements for a single-family dwelling was checked and 

confirmed. (Id.)  There was a homestead on Goneril’s lot from the 1800’s, and a residence was 

built on Regan’s lot in 1965; however, nothing was built on Plaintiff’s lot. (R. at 5.) Plaintiff 

inherited her plot in 2005 along with her sisters. (Id.) Significantly, it was not until 2012 that 
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Plaintiff decided to build her home. (R. at 5.) One sees that the Plaintiff’s original investment-

backed expectations for her property were not necessarily to build a residence.  Furthermore, 

Lear Island has been in the Lear family since 1803. (R. at 4.)  At that time, and for the next one-

hundred and fifty years, it was used as a farm as well as hunting and fishing grounds. (R. at 5.)  

These were the intended investment-backed expectations.       

 The third prong of the test is whether the government interest is within correct bounds for 

the regulatory action. Penn Cent., 438 U.S. at 124. Here, Plaintiff’s land is restricted by an 

Environmental Act, the ESA § 9(a)(1)(B), 16 U.S.C. § 1538(a)(1)(B), which encompasses a 

legitimate governmental interest. Further, Tahoe-Sierra provides a two-part test for determining 

if a regulation will be considered a taking. The first part considers if the regulation does not 

substantially advance a legitimate state interest. Tahoe-Sierra, 535 U.S. at 315. In the instant 

case, the enforcement of the ESA is both a valid concern of the federal government, and a 

legitimate state interest.  Tenn. Valley Auth. v. Hill, 437 U.S. 153 (1978).
3
 The second part of the 

Tahoe-Sierra test is whether the regulation denies the petitioner economically viable use of his or 

her land. Tahoe-Sierra, 535 U.S. at 315.  The ESA does not deny Plaintiff of economically 

viable use as the Brittain County Butterfly Society has offered to pay Plaintiff $1000 a year for 

the opportunity to conduct butterfly outings. (R. at 7.)  Plaintiff could also use the land for other 

things such as fishing or recreation as the land was originally used and for which it was intended. 

(R. at 5.) 

 

 

                                                           
3
 Tenn. Valley Auth. v. Hill, 437 U.S. 153 (1978) (holding for stopping of cpnstruction of a dam 

to protect the Snail Darter fish.   



 
 

24 
 

2. The Flexible Approach to Land Assessment Further Proves why Lear Island as a Whole 

Should be Considered the Relevant Parcel of Land.  

 

 Furthermore, a “flexible approach takes into account the value of other lots in the same 

area.” Deltona Corp. v. U.S., 657 F.2d 1184, 1190 (1982). In Deltona, a developer purchased 

water front lots and aimed to fill in portions of navigable waters along Florida’s gulf coast. 

Deltona, 657 F.2d at 1186.  Developer plaintiff filed a takings action, as his objective was 

prohibited by the Federal Water Pollution Control Act (“FWPCA”). Id.   

The Deltona court was apprehensive about whether there remained substantial 

economically viable uses for plaintiff's property after the regulations took hold on the property.  

657 F.2d at 1191.  The court ultimately rejected plaintiff’s argument that a deprivation of a 

parcel’s “highest and best use” diminished the land of “all [of its] economic value.” Id.  In the 

instant case, Plaintiff argues that the best use of the land is to put a single family residence on it; 

however, the island has been used for decades for its originally intended purpose, which includes 

hunting, fishing, and farming. (R. at 5.)  In considering Lear Island as a whole, these purposes 

are not thwarted, and the island still provides use and enjoyment.   

In Deltona, plaintiff developer also knew that they needed permits for their intended use 

of the land.  The court addressed the fact that plaintiff had an inkling that the requirements for 

those permits could change. Deltona, 657 F.2d at 1193. The regulations did change, and 

plaintiff’s permits were denied as a result of the FWPCA. Id.  This distinguishes Deltona from 

the case Plaintiff relies on as seminal in regulatory takings jurisprudence: Lucas v. S.C. Coastal 

Council, 505 U.S. 1003 (1992).   

Notably, both Lucas and Deltona are distinguishable from the case at hand.  In Lucas, 

plaintiff purchased two lots on South Carolina’s Isle of the Palms with the specific intention of 
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building two homes on the property. Lucas, 505 U.S. 1003. In Deltona, the plaintiff knew he 

would need permits. Id.  In the instant case, Plaintiff inherited her lot on Lear Island. She did not 

plan to build a residence on the parcel until seven years later. (R. at 5.) Significantly, The Heath 

at this time had already been designated a critical habitat for the Karner Blues for twenty years. 

(R. at 6.)  Using Deltona’s reasoning, Plaintiff reasonably would have known a permit would be 

required.  She even contacted the FWS to inquire about permits to build on The Heath. (R. at 6.)  

However, unlike the plaintiff in Deltona, she never pursued a permit.  Instead, she developed an 

ADP which Brittain County had to abnegate because of their marshland regulation. (R. at 7.)  

Another case where a court used a flexible approach for a takings analysis was 

Loveladies Harbor, Inc. v. United States, 28 F.3d 1171 (Fed. Cir. 1994).  Developer plaintiff, 

Loveladies, needed permits from the New Jersey Department of Environmental Protection 

(“NJDEP”) and the Army Corps of Engineers to fill fifty acres of wetlands on Long Beach 

Island, New Jersey for residential use. Loveladies, 28 F.3d at 1174.  As in Deltona, the court 

reasoned that the denial of the permits did not deprive the property of all economic value and 

that there was no taking under the Fifth Amendment. Id. at 1183.   

In Loveladies, the court used three criteria, similar to Pa Coal, to determine if a taking 

had taken place.  The first question regarded the importance of the government interest. Id. at 

1181. This becomes a balancing act between the government’s preservation interests and the 

public’s interest in developing, using, and living on lands.  The Loveladies court relied on Nollan 

v. California Coastal Commission, 483 U.S. 825 (1987), which provided for a “nexus” between 

the two legitimate interests and restrictions that one would inevitably endure. Id. at 837.  The 

Plaintiff’s plight is not illegitimate.  However, the FWS, Brittain County, and the community as 

a whole have a vital interest in preserving the Karner Blues for years to come.  



 
 

26 
 

The second question for the basis of the takings criteria presented by the Loveladies court 

was the financial impact on the claimant. 28 F.3d at 1181.  This is an investigation into the 

economic viability of the land, post-regulation. Id.  Here, Plaintiff will suffer a degree of 

hardship as a result of the ESA regulation. However, as formerly put forth, using the Pa Coal 

and Penn Central standards, Plaintiff’s personal residence is not the only economically viable 

use of the lot with the lupines, and public needs must be balanced against private use.   

     The third concept that the Loveladies court looked into was the interference with distinct 

investment-backed expectations. Loveladies, 28 F.3d at 1182.  Plaintiff inherited the property 

and let it sit. Id. Because local zoning ordinances permitted at least one single-family home to be 

constructed on each of the three lots in 1965, does not mean that Plaintiff had distinct 

investment-backed expectations of building a home on her lot. (R. at 5.)  A “‘reasonable 

investment backed expectation’ must be more than ‘a unilateral expectation or an abstract 

need.’” Loveladies, 28 F.3d at 1182 (quoting Webb’s Fabulous Pharm. v. Beckwith, 449 U.S. 

155, 161 (1980)). 

     The relevant parcel for Plaintiff’s takings claim is Lear Island in its entirety.  The whole 

island is home to the Karner Blues, and the whole island’s ecosystem makes their ideal habitat in 

the Heath feasible.  FWS and the government have an important purpose of preserving the 

Karner Blues’ habitat.  Even though Plaintiff argues that the best use of the property may be 

building a residence on the lot, the ESA regulation would not deprive the property of all 

economic viability.  Additionally, Plaintiff cannot show distinct investment-backed expectations 

for building her home on the lot.  The District Court ruling should be reversed in regard to the 

relevant parcel, holding that it includes all of Lear Island. Further, Plaintiff’s lot will be 

developable over time.   



 
 

27 
 

C. The Heath will Become Developable upon the Natural Destruction of the Butterfly 

Habitat in Ten Years’ Time.  Therefore, there is not a Valid Takings Claim against 

FWS.  

 

Though moratoriums on specific land use may take time, this does not necessarily mean that 

there is a valid takings claim.  Tahoe-Sierra was a decision about a thirty-two month moratorium 

on development around areas of the lake.  The Court determined that this was not a taking. 

Tahoe-Sierra is distinguishable from Lucas in that “Lucas carved out a narrow exception to the 

rules governing regulatory takings for the ‘extraordinary circumstances of a permanent 

derivation of all beneficial use.’” Tahoe-Sierra, 535 U.S. at 542 (emphasis added).        

The Tahoe decision is somewhat limited in the instant case because the moratorium in that 

case was for thirty-two months.  Here, the taking would be for ten years, as that is approximately 

how long it would take for the Karner Blues’ habitat to be destroyed by forest growth without 

annual mowing of the lupine fields. (R, at 7.)  However, the Tahoe Court did not discuss 

definitively how long the moratorium needs to be to be considered a compensable taking. 

 In the case at bar, Plaintiff will regain her property value within ten years, when the 

lupine fields are destroyed naturally.  Therefore, under Agins v. City of Tiburon, 447 U.S. 255 

(1980), she is not eligible for compensation.  Agins dealt with an action against a state zoning 

requirement.  The Supreme Court found that land could not be considered valueless by a 

temporary prohibition on economic use, because the property will recover value as soon as the 

prohibition is lifted; even if the appellants' ability to sell their property was limited during the 

pendency of the condemnation proceeding, the appellants were free to sell or develop their 

property when the proceedings ended. Agins, 447 U.S. at 260. Simple “fluctuations in value 

during the process of governmental decision making, absent extraordinary delay, are ‘incidents 
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of ownership.’ They cannot be considered as a ‘taking’ in the constitutional sense” Danforth v. 

U.S., 308 U.S. 271, 285 (1939). 

The question for appeal in this case becomes: what amounts to an extraordinary delay?  In 

Bass Enterprises Production. Co. v. United States, 381 F.3d 1360 (Fed. Cir. 2004), the court 

found that the Burrow of Land Management’s (“BLM”) forty-five month delay in making a 

permitting decision about the evaluation purposed drilling wells was not a compensable taking. 

Bass, 381 F.3d at 1371.  The court further held that the aforementioned Penn Central factors 

were not met. Id.  In Wyatt v. United States, 271 F.3d 1090 (Fed. Cir. 2001), the court came to 

the same conclusion after a seven-year time period elapsed due to the Surface Mining Control 

and Reclamation Act (“SMCRA”).  In Williamson Country Regional Planning Commission v. 

Hamilton Bank of Johnson City, 473 U.S. 172 (1985), the Supreme Court found no temporary 

taking after new zoning ordinances  resulted in an eight-year delay of the construction of a 

subdivision. Id. at 187.     

While the standard for an extraordinary delay is somewhat unclear, courts are more likely to 

find one when the lag is directly due to governmental decision making. See Tabb Lakes, Ltd. v. 

U.S., 10 F.3d 796, 801 (Fed. Cir. 1993).
4
  The Wyatt court discussed the complex and unwieldy 

nature of government regulations. Wyatt, 271 F.3d at 1099.  However, in the case at hand, it is 

not the moving pieces of government regulation causing the ten-year delay in Plaintiff’s 

construction plan.  It is a natural circumstance that will take over the Heath if the annual fall 

mowing ceases.  Oak and hickory trees will instinctively cultivate, and overgrow the lupines that 

the Karner Blues feed on. (R. at 7) Therefore, there is not an extraordinary delay.         

                                                           
4
 No regulatory taking was found here after the government issued cease and desist order sent to 

developer plaintiffs, because door was left open for access to a permit. Tabb Lakes, Ltd. v. U.S., 

10 F.3d 796, 801 (Fed. Cir. 1993).  
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   The Supreme Court has found that a temporary taking was still a taking that called for 

compensation in First English Evangelical Lutheran Church v. County of Los Angeles, 482 U.S. 

304 (1987).  Yet, a case more closely aligned in this instance is Seiber v. United States, 364 F.3d 

1356 (Fed. Cir. 2004).  Sieber, similar to the case at bar, deals with a natural occurrence rather 

than a governmental delay, and involved a property owner in Oregon where some of his land was 

thought to be inhabited by a spotted owl. During the time of filings (before the owls vacated) the 

property owner petitioned for a temporary taking, but this was denied. Seiber, 364 F.3d at 1362.  

The hold on development of Plaintiff’s lot is temporary even though it will last 

approximately ten years.  The delay in her construction is not due to any action (or inaction) by 

the government or FWS.  The District Court’s ruling should be reversed as to the relevant time 

period for the development of the property. Further, there has not been a complete loss in terms 

of the value of Plaintiff’s property.       

D. The Brittain County Butterfly Society’s Offer to pay $1,000 per Year in Rent for 

Wildlife Viewing Gives Plaintiff’s Lot Economic Value thus Precluding her Takings 

Claim for a Complete loss of Economic Value Under the Fifth Amendment.   

The court in Seiber discussed the ad hoc balancing test described in Lucas, 505 U.S.  The 

Lucas court stated that “taking by regulatory action is recognized only if such action goes ‘too 

far.’” Lucas, 505 U.S. at 1015.  In Lucas’s majority opinion, Justice Scalia acknowledges the 

sliding scale approach that has been applied throughout history to regulatory takings cases under 

the Fifth Amendment. Lucas, 505 at 1014.  Yet, the Court pointed out that there are two 

instances where there is a pro se or bright line rule for compensation for a regulatory taking. Id. 

at 1015.  The first is the instance where there is a physical invasion of property owner’s land. Id.  

The second is a situation “where [the] regulation denies all economically beneficial or productive 
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use of land.” Id.  In the instant case, Plaintiff has not lost all economically beneficial or 

productive use of the land.                        

The District Court ruled that the $1,000 that the Brittain County Butterfly Society offered to 

pay is less than the amount of annual property taxes on the lot, and therefore, Plaintiff has been 

deprived of all economic value of her property (R. at 12.) Some scholars have read Lucas to be 

an exception to Pa Coal and Penn Central factors that provides for compensation for regulatory 

takings. Michael C. Blumm & Lucus Ritchie, Lucas’s Unlikely Legacy: The Rise of Background 

Principles as Categorical Takings Defenses, 29 HARV. ENVTL. L. REV. 321-391, 325 (2005).    

However, the holding of Lucas is quite narrow and courts have been reluctant to use the 

measures espoused in the case. Id.  The majority in Lucas is actually limited, and in the instant 

case, there is actual evidence that the property in question has not lost all economic value (i.e. the 

offer from the Bufferfly Society).  Therefore, this Court should look to guidance from choice 

dissenting and concurring opinions of the High Court.   

Justice O’Connor stated that “the takings clause requires careful examination and weighing 

of all relevant factors under Penn Central before deciding whether any compensation is due.” 

Palazzolo, 533 U.S at 636 (O’Connor, J., Concurring).  Courts should look to environmental 

factors as well, and the value that the local wildlife provides to a geographic area.  The FWS is 

charged with protecting and managing the protected areas of a variety of wildlife.  The most 

important “physical attributes of the sprawling, million acre refuge system are its broad reach 

and diverse landscapes. Therefore, the system is a key network for protecting representative 

ecosystems and sustaining migrating animals.” Robert L. Fischman, The Significance of National 

Wildlife Refuges in the Development of U.S. Conservation Policy, 21 J. LAND USE & ENVTL. L. 

1-23, 4 (2005-2006).  



 
 

31 
 

Significantly, “[w]here the State seeks to sustain regulation that deprives land of all 

economically beneficial use, we think it may resist compensation only if the logically antecedent 

inquiry into the nature of the owner’s estate shows that the proscribed uses interests were not part 

of the title to begin with.” Lucas, 505 U.S. at 1027.  This quote exemplifies what is referred to as 

Lucas’s “background principles” Blumm & Ritchie, supra.  As previously noted, Plaintiff did not 

purchase the Lear Island lot with the expressed intention of building her residence on it.  

Therefore, the “proscribed uses interests” of the land were not part of the original title. 

  There is a lack of original intent of the Plaintiff’s lot being used to build a home. That basis 

combined with the importance of FWS preserving a habitat for the Karner Blues and financial 

offer posed to the Plaintiff impede her action for compensation for regulatory taking.              

This Court can also look to the public use of the property.  In Kelo v. City of New London, 

545 U.S. 469 (2005), the Supreme Court looked to whether the public use of a taking was 

rationally related to public purpose.   In Kelo, the Connecticut city of New London seized private 

land and gave it to private developers.  The Court reasoned that this provided the community 

with new jobs and economic activity as a result. Kelo, 545 U.S. at 483.    

The Brittain County Butterfly Society’s offer will provide the community—and others from 

various places—with an opportunity to see the Karner Blue Butterflies in their natural habitat 

undisturbed.  The butterfly habitat and conservatory will also presumably create jobs in the area.  

Therefore, Plaintiff’s lot will not have lost all economic value, and the District Court should be 

reversed.  Further, though Plaintiff seeks to fill in the marshland to build a residence, this area is 

a public trust, and as such, set aside for all to enjoy.                

E. The Wetlands of Brittain County are  Part of the Public Trust, and for all Citizens’ 

use.  Therefore, the Cove can be regulated by New Union, and Plaintiff’s Takings 

Claim is Precluded.  
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Similar to Kelo, where the Court looked to the “public purpose” of the city and its new 

development plan, this Court must now turn to the public function of nature and resources.      

The public trust doctrine dates back to ancient Rome where the empire believed that all resources 

belonged to all people, as long as one did not interfere with the rights of another. Paul Sarahan, 

Wetlands Protection Post-Lucas: Implications of the Public Trust Doctrine on Takings Analysis, 

13 VA. ENVTL. L.J. 537-605, 558 (1994).       

The first case that applied the doctrine of Public Trust was Illinois Central Railroad Co. v. 

Illinois, 146 U.S 387 (1892).  The Supreme Court held that the railroad’s claim to the land that 

was on the bed of Lake Michigan was barred, as the property belonged to the state and its 

citizens. Id. The Lucas opinion also acknowledged the concept including this excerpt:  

On this analysis, the owner of a lakebed, for example, would not be entitled to 

compensation when he is denied the requisite permit to engage in the landfilling 

operation that would have the effect of flooding others’ land. Nor the corporate owner 

of a nuclear generating plant, when it is directed to remove all improvements from its 

land upon discovery that that plant sits astride an earthquake fault.  

 

Lucas, 505 U.S at 1029.  

  

Lear Island has been traditionally used for interstate travel. (R. at 4.)  The 1803 Act of 

Congress granted Cornelius Lear title to the island in fee simple absolute, and to “all lands under 

water within a 300-foot radius of the shoreline of the island.”  (R. at 4-5.)  Under the reasoning 

of Illinois Central Railroad, the navigable waters of a lake within a state are subject to the 

control and dominion of that state. Ill. Cent. R.R., 146 U.S. at 435.  Therefore, though Cornelius 

Lear was deeded the island and its surrounding submerged lands by Congress, the navigable 

waters are still subject to the control of Congress, the County of Brittain, and the State of New 

Union. 
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In 1988, the Supreme Court expanded the doctrine to non-navigable wetlands—so long 

as the waters were influenced by the tide—in their Phillips Petroleum decision. Phillips 

Petroleum v. Miss., 484 U.S. 469 (1988).  Public trust principles permeate many environmental 

concerns and objectives.  The California courts “expanded the uses protected by the public trust 

doctrine because they recognized that the underlying purpose of the trust is to preserve the 

ecological integrity of navigable waterways for a variety of public uses, including fish and 

wildlife habitat, scientific study, and open space.” Mary Kyle McCurdy, Public Trust Protection 

for Wetlands, 19 ENVTL. L. 683-730, 711 (1989). 

Under Phillips Petroleum, a state has the autonomy to limit lands that are in the public trust, 

and to limit private citizens’ rights as they deem necessary. Blumm, Ritchie, supra at 342 (citing 

Phillips Petroleum v. Miss., 484 U.S. at 475).  Public trust principles have been used to preclude 

takings claims. See Esplande Properties LLC v. City of Seattle, 307 F.3d 978 (9th Cir. 2002)
5
  

Plaintiff’s takings claim should be precluded by New Unions’ background principles, 

grounded in the public trust doctrine. Further, this public trust doctrine of the wetlands should be 

considered separately from FWS’s Enforcement of the ESA, which is an independent action.  

F. FWS’s Enforcement of the ESA Should be Considered Separately and apart from 

Brittain County’s Wetland Regulation. 

FWS’s primary concern is the preservation of Karner Blues Habitat, which has been a 

critical habitat for the species since 1992. (R. at 6.)  Significantly, FWS advised Plaintiff to apply 

for an ITP; this permit grants private land owners the ability to engage in an otherwise lawful 

activity that results in an incidental take of an endangered or threatened species.  FWS, 

https://www.fws.gov/endangered/what-we-do/learn-more.html (last visited Nov.15, 2016).  This 

                                                           
5
 This was a takings claim prohibited by Washington State’s public trust doctrine, which applies 

to navigation of public waterways as well as recreational uses.  Esplande Properties LLC v. City 

of Seattle, 307 F.3d 978, 985 (9th Cir. 2002). 



 
 

34 
 

permit allows for private citizens to go about various activities without violating FWS 

regulations. 

Brittain County’s Wetlands Preservation Act was enacted in 1982. (R. at 7.)  In Ciampitti 

v. United States, 22 Cl.Ct. 310, 321-322 (1991), the court held that a landowner who purchased 

wetlands with knowledge of the regulatory structure and with warning that the requisite permit 

was “virtually impossible to get” had no reasonable investment-backed expectations.  Similarly 

in this case, Plaintiff knew that she needed a permit to fill the wetlands, but chose to proceed 

with her ADP and then apply for such a permit. (R. at 7.)  The county then denied her application 

because the wetlands were being utilized for a water-based reason. (Id.)  Therefore, like in 

Ciampitti, Plaintiff could not have had the reasonable investment-backed expectations for 

building her home in this area, because the required permit was “virtually impossible to get” for 

that purpose. Ciampitti, 22 Cl.Ct. at 321-322.  This granting of this particular permit had been 

unachievable for 30 years. Brittain County’s determination regarding the wetlands is a separate 

issue from FWS’s. Considered separately, FWS should not be held liable for complete 

deprivation of Plaintiff’s property.  

G. The FWS Should not be Held Liable for a Complete Deprivation of the Economic 

Value of Plaintiff’s Lot, though Either the Federal or the County Regulation, by 

Itself Would Still Allow Development of a Single-Family Residence.            

      Where public trust, enjoyment, and use of natural resources are involved, there may be 

multiple governmental organizations charged with the task of protecting these. Where there can 

be synergy among these governmental groups, it is sought. However, FWS and Wetlands experts 

must work to ensure efficiency and compliance from their respective spheres. In the instant case, 

the regulations for the ESA were in place for twenty years before Plaintiff decided to build a 

single-family residence. (R. at 5.) Brittain County’s Wetland Preservation Act was in place for 
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thirty years. (R. at 7.) Here, the FWS should not be held liable for the complete deprivation of 

the economic value of Plaintiff’s lot because each governmental agency acted independently, in 

good faith, and in accordance with protocol. 

Further, the FWS has a “No Surprises” policy.  This means that in the event of 

“unforeseen circumstances,” private citizens will not be made to commit increased land, water, 

food, or anything of pecuniary value.  Nor will FWS coax a private citizen into further 

restrictions in the event of an unforeseen circumstance.
6
  Again, the Heath on Lear Island has 

been a critical habitat for the Karner Blues for over a decade.  There have been very successful 

Karner Blue HCPs recently. Lori Pruitt, Butterflies Benefit form Statewide HCP, (Nov.15,2016), 

FWS, https://www.fws.gov/endangered/what-we-do/rules-and-regulations.html. Plaintiff could 

have applied for the ITP and implemented an HCP and never disturbed the marshlands on Lear 

Island.  Therefore, the ESA should be considered separately from Brittain County’s Wetlands 

regulation.   

CONCLUSION 

National treasures, such as Karner Blues, provide opportunity for people to observe, 

enjoy, and study a species that if not protected would die out. These delicate butterflies 

encourage travel and tourism, inviting people from near and far to visit a new place and to see a 

species thrive in its ideal habitat. Karner Blues depend on an integrated eco-system where each 

part relates to the whole. If not for the FWS, and other governmental agencies like it, Karner 

Blues would be likely be extinct. For the foregoing reasons, the District Court’s ruling regarding 

the enforceability of the ESA under the Constitution’s Commerce Clause should be affirmed.  

The District Court’s ruling regarding Plaintiff’s takings claim should be reversed.     

                                                           
6
 FWS, https://www.fws.gov/endangered/what-we-do/rules-and-regulations.html (last visited 

Nov. 15, 2016).   


