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JURISDICTIONAL STATEMENT 

The district court below had jurisdiction because this case presented a federal question, 28 

U.S.C. § 1331, as well as the review of final federal agency action, 5 U.S.C. § 704. This Court has 

jurisdiction pursuant to 12 U.S.C. § 1291, because this case arises from a final decision issued by 

the district court on June 1, 2016. (R. 1, 12). Defendant-Appellant-Cross Appellee United States 

Fish and Wildlife Service (“FWS”) and Defendant-Appellant Brittain County, New Union, each 

filed a Notice of Appeal on June 9, 2016. (R. 1). Plaintiff-Appellee-Cross Appellant Cordelia Lear 

(“Lear”) filed a Notice of Appeal on June 10, 2016. Id. All notices of appeal were timely pursuant 

to Federal Rule of Appellate Procedure 4(a)(1)(B).   

ISSUES PRESENTED 

1. Is the Endangered Species Act (“ESA”) a valid exercise of Congress’s Commerce power, 
as applied to a wholly intrastate population of an endangered butterfly that would be 
eliminated by construction of a single-family residence for personal use?  

 
2. Is Lear’s takings claim against FWS ripe without having applied for an ITP under ESA § 

10, 16 U.S.C. § 1539(a)(1)(B)?  
 
3. For takings analysis, is the relevant parcel the entirety of Lear Island, or merely the 

Cordelia Lot as subdivided in 1965?  
 
4. Assuming the relevant parcel is the Cordelia Lot, does the fact that the lot will become 

developable upon the natural destruction of the butterfly habitat in ten years shield the FWS 
and Brittain County from a takings claim based upon a complete deprivation of economic 
value of the property? 

 
5. Assuming the relevant parcel is the Cordelia Lot, does the Brittain County Butterfly 

Society’s offer to pay $1,000 per year in rent for wildlife viewing preclude a takings claim 
for complete loss of economic value?  

 
6. Assuming the relevant parcel is the Cordelia Lot, do public trust principles inherent in title 

preclude Lear’s claim for a taking based on the denial of a county wetlands permit? 
 
7. Assuming the relevant parcel is the Cordelia Lot, are FWS and Brittain County liable for a 

complete deprivation of the economic value of the Cordelia Lot when either the federal or 
county regulation, by itself, would still allow development of a single-family residence?  
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STATEMENT OF THE CASE 

This is an appeal from the final decision of the United States District Court for the District 

of New Union awarding Plaintiff $10,000 damages against the Defendant United States Fish and 

Wildlife Service and dismissing Plaintiff’s claim for declaratory judgment declaring the ESA 

unconstitutional as applied to her property. (R. 12).  

In April 2012, Lear contacted the New Union FWS field office to inquire whether 

development of her property would require any permits or approvals because of the existence of 

the endangered butterfly population. (R. 6). FWS agent L.E. Pidopter advised Lear that any 

disturbance of the lupine habitat in The Heath other than continued annual mowing would 

constitute a “take” of the endangered butterfly. Id. Pidopter also advised Lear that it was possible 

to obtain an Incidental Take Permit (“ITP”) under section 10 of the ESA, but in order to file an 

application for such a permit, Lear would have to develop a habitat conservation plan (“HCP”) for 

the Karner Blues and an Environmental Assessment Document under the National Environmental 

Policy Act. (R. 6) 

Following Lear’s inquiry to the FWS, the FWS New Union field office sent Lear a letter 

on May 15, 2012 confirming that her entire ten-acre property was a critical habitat for the Karner 

Blue Butterflies and that any disturbance to the lupine fields other than annual mowing during the 

month of October would constitute a “take” of the Karner Blues in violation of section 9 of the 

ESA. (R. 6).  

Rather than pursue an ITP application with the FWS, Lear developed an Alternative 

Development Proposal (“ADP”) that would not disturb the lupine fields. (R. 7). The ADP required 

a permit to fill the cove marsh, pursuant to the Brittain County Wetland Preservation Law, which 

was enacted in 1982. (R. 7). In August 2013, Lear filed a permit application with the Brittain 
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County Wetlands Board. Brittain County denied the permit in December 2013, on the grounds that 

permits to fill wetlands would only be granted for a water-dependent use, and that a residential 

home site was not a water-dependent use. (R. 7).  

Lear then commenced this action in February 2014, seeking a declaration that the ESA was 

an unconstitutional exercise of congressional commerce power, or alternatively, seeking just 

compensation from FWS and Brittain County for a regulatory taking of her property. (R. 7). 

Following the issuance of an Order of the United States District Court for the District of New 

Union dated June 1, 2016 in 112-CV-2015-RNR, the United States Fish and Wildlife Service 

(“FWS”) and Brittain County, New Union each filed a Notice of Appeal on June 9, 2016. 

Thereafter, Lear filed a Notice of Appeal on June 10, 2016. (R. 1). This appeal follows.  

STATEMENT OF THE FACTS 

Lear island is a 1,000-acre island in Lake Union, is approximately two miles long, and one 

mile wide. (R. 4). Lake Union is a large interstate lake, which has been traditionally used for 

interstate navigation. Id. Lear Island was granted to Cornelius Lear in 1803 by an Act of Congress. 

Id. At that time, present-day New Union was part of the Northwest Territory. Id. The grant included 

a title in fee simple absolute to all of Lear Island and to “all lands under water within a 300-foot 

radius of the shoreline of said island,” as well as an additional grant of lands under water in the 

shallow strait separating Lear Island from the mainland. (R. 4–5).  

Cornelius Lear and his descendants have occupied Lear Island since the 1803 grant. (R. 5). 

During the latter half of the nineteenth century the island was a productive farm, and produce was 

carried by boat from the island to the mainland. Id. In the early twentieth century, the Lear Family 

constructed a causeway connecting the island to the mainland by road. Id. In 1965, King James 

Lear owned the entirety of the 1803 Lear Island grant. Id. As part of his estate plan, King James 
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Lear determined to divide the Lear Island into three parcels, one for each of his daughters. Id. At 

that time, the Brittain Town Planning Board determined that each lot could be developed in 

conformance with zoning requirements with at least one-single family residence. (R. 5).  

 King Lear built a house on the Regan lot, for use by his daughter Regan. Id. However, he 

continued to live in the home located on the Goneril lot up until his death in 2005. (R. 5). At that 

time, each of his three daughters came into possession of their deeded properties. Id. In 2012, Lear 

decided to build a house on her lot. Id.  

Lear’s Lot is situated at the northern tip of Lear Island. Id. The Cordelia Lot consists of an 

access strip that is 40 feet wide by 1,000 feet long, and an open field, “The Heath,” that comprises 

the remaining nine acres of upland, which are covered with blue lupine flowers. (R. 5). There is 

also about one acre of emergent cattail in a “cove marsh” which requires a permit to fill, pursuant 

to the Brittain County Wetland Preservation Law. Id.  

Fields of wild blue lupines are essential for the survival of the larvae of the Karner Blue 

butterfly, which can only feed on the leaves of blue lupine plants. Id. The Karner Blue is an 

endangered species. Id. (citing 50 C.F.R. § 17.11 (2015)). The Karner Blue was added to the 

federal endangered species list on December 14, 1992. Id. (citing 57 Fed. Reg. 59,236 (Dec. 14, 

1992)). The ideal habitat for the Karner Blue consists of partially shaded lupine flowers near 

successional forests. (R. 5). The only population of the Karner Blue in New Union lives on The 

Heath on Lear Island; there are other populations of Karner Blue in other states. Id. The New 

Union subpopulation of Karner Blue is entirely intrastate and does not travel across any state 

boundaries. (R. 6). 

FWS designated The Heath as critical habitat for the New Union subpopulation of the 

Karner Blues in 1992. Id. In April 2012, Lear contacted the New Union FWS field officer to inquire 
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whether development of her property would require any permits or approvals because of the 

existence of the endangered Karner Blue population. Id. FWS advised Lear that any disturbance, 

other than the annual mowing, would constitute a “take” of the Karner Blue. Id. FWS also advised 

Lear that it was possible to obtain an Incidental Take Permit (“ITP”) under section 10 of the ESA. 

Id. In order to file an application for such a permit, however, Lear would have to develop a habitat 

conservation plan (“HCP”) for the Karner Blues as well as an environmental assessment document 

under the National Environmental Policy Act (“NEPA”). Id. FWS advised Lear that in order to be 

approvable, an HCP would have to provide for additional contiguous lupine habitat on an acre-

for-acre basis, including any disturbance of the access strip. (R. 6). FWS also advised Lear that an 

approvable HCP would require a commitment to maintain the remaining lupine fields through 

annual fall mowing. Id. Without annual mowing, the lupine fields on the Cordelia Lot would 

naturally convert to a successional forest of oak in ten years. (R. 7).  

On May 15, 2012, FWS New Union field office sent Lear a letter confirming her entire 

ten-acre property was a critical habitat for the Karner Blues and that any disturbance to the lupine 

fields other than the annual mowing would constitute a “take” of the Karner Blues in violation of 

section 9 of the ESA. (R. 6). The letter invited Lear to submit an application for an ITP and referred 

Lear to the FWS’s Habitat Conservation Planning Handbook for information on how to develop 

an acceptable HCP to submit with an ITP application. Id.  

The FWS letter reiterated that an acceptable HCP would require that all acreage of lupine 

field disturbed by development would have to be replaced with contiguous acreage, mowed 

annually by the property owner to maintain. (R. 6).  

Lear decided not to pursue an ITP application with FWS. (R. 7). Instead, Lear developed 

an alternative development proposal (“ADP”) that would not disturb the lupine fields. Id. In the 
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ADP, Lear proposed to fill one half-acre of the marsh in the cove to create a lupine-free building 

site, together with an access strip. Id. No federal approvals would be required for the proposed 

project. Id.  

Further, the ADP required a permit to fill the cove marsh, pursuant to the Brittain County 

Wetland Preservation Law, which was enacted in 1982. (R. 7). In August 2013, Lear filed a permit 

application with Brittain County Wetlands Board. Id. The Board denied the permit in December 

2013, on the grounds that permits to fill wetlands would only be granted for a water-dependent 

use, and that a residential home site was not a water-dependent use. Id.  

The fair market value of the Cordelia Lot without any restrictions preventing development 

of a single-family home on the lot is $100,000. (R. 7). Property taxes on the Cordelia Lot are 

$1,500 annually. Id. The Brittain County Butterfly Society offered to pay Lear $1,000 annually for 

the privilege of conducting butterfly viewing outings during the summer Karner Blue season. Id. 

Lear rejected the offer. Id.  

Lear commenced an action in February 2014, seeking a declaration that the ESA was an 

unconstitutional exercise of congressional commerce power, or alternatively, seeking just 

compensation from FWS and Brittain County for a regulatory taking of her property. (R. 7). This 

appeal follows. 

STANDARD OF REVIEW 

 This Court considers a district court’s determination regarding the constitutionality of a 

statute de novo. See United States v. Perelman, 658 F.3d 1134, 1134–35 (9th Cir. 2011). Questions 

of mootness, standing, and ripeness are also considered de novo. See Sierra Forest Legacy v. 

Sherman, 646 F.3d 1161, 1176 (9th Cir. 2011). This Court also considers de novo “whether agency 
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action violated a claimant’s constitutional rights.” Copar Pumice Co. v. Tidwell, 603 F.3d 780, 

802 (10th Cir. 2010). 

SUMMARY OF ARGUMENT 

 First, this Court should affirm the district court’s holding that the ESA is a valid exercise 

of congressional power under the Commerce Clause, even as applied to a wholly intrastate 

population of endangered butterfly that would be eliminated by construction of a single-family 

residence for personal use. In considering the Act as applied, the district court correctly found that 

the regulated activity at issue is the construction of a personal residence. Such activity is clearly 

economic in nature, because it involves the purchasing of supplies and the hiring of labor. 

Considered in the aggregate, construction of personal residences has a substantial effect on 

interstate commerce. Thus, the Act, even as applied, is an appropriate exercise of congressional 

power under the Commerce Clause.  

 Second, this Court should reverse the lower court’s finding that Lear’s takings claim is 

ripe. Lear’s takings claim is not ripe because Lear failed to complete the administrative process. 

No exceptions to the finality rule apply to the facts of this case. As such, Lear must formally apply 

for an ITP and await a final decision from FWS before her takings claim will be ripe for litigation.  

 Third, Lear Island in its entirety is the relevant parcel for a takings claim analysis. Lear’s 

regulatory takings claim should be considered in light of her reasonable investment backed 

expectations. Lear’s reasonable investment backed expectations are minimal because Lear 

obtained her property not through a purchase, but rather by inheriting the property from her father. 

King Lear received Lear Island as part of a congressional grant. Furthermore, Lear’s property 

interest did not vest until after FWS designated The Heath as a critical habitat for the Karner Blue. 

As such, the entire Lear Island is the relevant parcel for purposes of the takings claim analysis.  
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 Fourth, even if the Court considers the relevant parcel to be the Cordelia Lot alone, the 

natural destruction of the Karner Blue habitat after ten years of foregoing annual mowing precludes 

Lear’s takings claim. Lear’s claim is one for complete deprivation of economic value. A temporary 

deprivation in economic value cannot effectuate a complete loss. Thus, Lear’s takings claim 

against FWS must fail, as any restrictions imposed are merely temporary.  

 Fifth, Lear’s claim is further precluded by the Brittain County Butterfly Society’s offer to 

pay $1,000 per year in rent for wildlife viewing. As stated previously, Lear’s takings claim relies 

on a complete deprivation of all economic value of her property. As the Butterfly Society has 

offered to pay $1,000 per year for the property’s use, the parcel has economic value. Thus, Lear’s 

takings claim is further precluded.  

 Sixth, Lear’s takings claim is additionally precluded by public trust principles inherent in 

title, as well as the equal footing doctrine. Public trust principles inhered in the original grant of 

Lear Island to King Lear. These public trust principles included the right of New Union, under the 

equal footing doctrine, to control land underneath non-navigable waters, such as the proposed fill 

area, and the shoreline. As New Union’s right to control the land precedes any claim of Lear, her 

takings claim is thus precluded.  

 Finally, even if the Court finds that Lear’s takings claim is not precluded, FWS is still not 

liable for any complete deprivation of economic value of the Cordelia Lot because the ESA alone 

does not prevent construction of Lear’s home. The district court erred when it applied principles 

of tort law to the regulatory takings claim at issue in this case. Tort principles such as contribution 

and joint-and-several liability are unavailable to claimants pursuing an action sounding in any 

other field of law. A takings claim arises from the constitution, not from tort law. If the Court does 

hold any party responsible for Lear’s takings claim, it should find Brittain County solely liable. 
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Brittain County was the “final actor” when it denied Lear’s land-fill permit in light of the existing 

ESA restrictions on The Heath. As such, Brittain County should be held fully liable for any takings 

claim for which this Court finds a party liable.  

ARGUMENT 

I. THE ESA IS A VALID EXERCISE OF CONGRESS’S COMMERCE POWER 
AS APPLIED TO A WHOLLY INTRASTATE POPULATION OF AN 
ENDANGERED BUTTERFLY THAT WOULD BE ELIMINATED BY 
CONSTRUCTION OF A SINGLE-FAMILY RESIDENCE FOR PERSONAL 
USE.  
 

 The district court correctly concluded that the ESA is a valid exercise of Congress’s power 

under the Commerce Clause. (R. 12). In considering whether a particular enactment is a valid 

exercise of the Commerce Clause power, the relevant inquiry is whether the regulated activity is 

economic in nature. United States v. Morrison, 529 U.S. 598, 617 (2000). The district court 

correctly found that the regulated activity, as applied to the case at hand, is the construction of a 

personal residence. (R. 8).  

 The construction of Lear’s personal residence is clearly economic in nature, as it involves 

the purchase of materials and the hiring of labor. Considered in aggregate, the construction of 

personal residences has a substantial effect on interstate commerce. See Gonzales v. Raich, 545 

U.S. 1, 17 (2005) (“Our case law firmly establishes Congress’s power to regulate purely local 

activities that are part of an economic ‘class of activities’ that have a substantial effect on interstate 

commerce.”) (citing Perez v. United States, 402 U.S. 146, 151 (1971); Wickard v. Filburn, 317 

U.S. 111, 128–29 (1942)).  

A. The ESA regulates activities that have a substantial relation and effect on 
interstate commerce.  
 

The Commerce Clause of the United States Constitution bestows upon Congress the power 

“to regulate commerce . . . among the several states.” U.S. Const. art. 1, § 8, cl. 3. Contemporary 
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Commerce Clause jurisprudence provides that this broadly allows for regulation in three categories 

of activity: (1) “the use of the channels of interstate commerce,” (2) “instrumentalities of interstate 

commerce, or persons or things in interstate commerce,” and (3) “activities having a substantial 

relation to interstate commerce . . . i.e., those activities that substantially affect interstate 

commerce.” United States v. Lopez, 514 U.S. 549, 558–59 (1995); Morrison, 529 U.S. at 610. 

In considering whether an activity has a substantial effect on interstate commerce, courts 

generally consider four factors: 

1. whether the statute has anything to do with commerce or any sort of economic 
enterprise, however broadly one might define those terms; . . .  

2. whether the statute contains an express jurisdictional element; . . . 
3. whether the legislative history contain[s] express congressional findings 

regarding the effects upon interstate commerce; . . . and 
4. whether the link between the regulated activity and the effect on interstate 

commerce is too attenuated . . . .  
 

San Luis & Delta-Mendota Water Auth. V. Salazar, 638 F.3d 1163, 1174 (9th Cir. 2011) (citing 

Lopez, 514 U.S. at 561–67; Morrison, 529 U.S. at 610–12) (internal quotations omitted). The 

presence of an express jurisdictional element or congressional findings regarding effect on 

interstate commerce are not determinative factors. Raich, 545 U.S. at 21; Morrison, 529 U.S. at 

614; Rancho Viejo, LLC v. Norton, 323 F.3d 1062, 1068 (D.C. Cir. 2002).  

This is not a high bar. Raich, 545 U.S. at 21 (“In assessing the scope of Congress’s authority 

under the Commerce Clause, we stress that the task before us is a modest one.”). “[The Court] 

need not determine whether [Lear’s] activities, taken in the aggregate, substantially affect 

interstate commerce in fact, but only whether a ‘rational basis’ exists for so concluding.” Id.  

The ESA regulates activity pertaining to commerce and economic enterprises that could 

result in an illegal “take” of endangered species. Although it does not contain an express 

jurisdictional element nor express congressional findings in the legislative history regarding the 
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effects of construction of a personal residence on interstate commerce, neither is necessary.1 

Finally, the link between the regulated activity (in this case the construction of Lear’s personal 

residence) and interstate commerce is not too attenuated. 

1. The ESA undoubtedly regulates activity that pertains to commerce and 
economic enterprises by preventing “takings” of endangered species 
caused by construction and development projects. 

 
This initial inquiry, asking “whether the statute has anything to do with commerce or any 

sort of economic enterprise, however broadly one might define those terms,” focuses on “the 

precise object or activity that, in the aggregate, substantially affects interstate commerce.” Solid 

Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers, 531 U.S. 159, 173 

(2001). It is the object of the regulation, rather than a fraught inquiry into the legislative purpose 

behind the Act, that is pertinent to a court’s consideration under the Commerce Clause. Rancho 

Viejo, 323 F.3d at 1073–76 (“Since [United States v. Darby in 1941], the Supreme Court has never 

held an exercise of Congress’s commerce power unconstitutional on the ground that the legislature 

had a noneconomic purpose.”). 

There is no question that the precise object or activity regulated by the ESA is economic 

in nature. To illustrate, in Rancho Viejo, the DC Circuit reasoned that, not only did the conduct 

prohibited by the ESA in that case have a “plainly commercial character,”2 but also the “design” 

                                                 
1  See Rancho Viejo, 323 F.3d at 1062–69 (“Lopez did not indicate such a [jurisdictional] 
hook was required . . . . Indeed, all of the circuits that have addressed the question since Lopez 
[and Morrison] have concluded the absence of a jurisdictional element is not fatal to the statute’s 
constitutionality under the Commerce Clause.” Furthermore, “neither findings nor legislative 
history is necessary . . . such evidence merely ‘enables [the court] to evaluate the legislative 
judgment that the activity in question substantially affected interstate commerce.’”) (citations 
omitted). 
2  At issue was the construction of a housing project that would have resulted in the “take” 
of the endangered Arroyo Toad. Id. at 1065. The court properly focused its analysis on the 
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of the statute itself did as well. Id. at 1071–73. The Rancho Viejo court pointed out that “the ESA 

seeks in part to regulate ‘economic growth and development untampered by adequate concern and 

conservation,’ which, Congress found, had the consequence of rendering ‘various species . . . 

extinct.’” Id. (quoting 16 U.S.C. § 1531(a)(1)).  

As applied to this particular case, the regulation of the construction of a personal residence 

is plainly economic in nature.3 Lear would have to pay money to builders for their services in 

constructing her home. The builders would purchase materials such as lumber, concrete, tile, paint, 

nails, and a myriad of other items that all constitute parts of broad, interstate markets. Thus, the 

ESA, especially as applied to this case, regulates activity that pertains to commerce and economic 

enterprises.  

2. The link between the regulated activity (construction of a residential home) 
and interstate commerce is not too attenuated. 

 
Courts have analyzed the attenuation of the link between the regulated activity under the 

ESA and interstate commerce in a variety of ways. The first is by considering the nexus between 

the regulated activity, in this case, the construction of a residential home, and interstate commerce. 

See, Rancho Viejo, 323 F.3d at 1069 (reasoning that the regulated activity, the construction of a 

housing project, would “presumably [be] constructed using materials and people from outside the 

state and which will attract construction workers . . . from both inside and outside the state.”) 

                                                 
regulation of the construction project rather than the endangered specie of animal. Id. at 1072 
(“[T]he ESA regulates takings, not toads.”).  
3  And even, arguendo, if the Court determines that in this particular case the regulated 
activity is not sufficiently economic in nature, the statute remains a valid exercise of Congress’s 
Commerce power as applied. Raich, 545 U.S. at 17 (“[W]hen a general regulatory statute bears a 
substantial relation to commerce, the de minimis character of individual instances arising under 
that statute is of no consequence.”) (internal quotations omitted). 
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(internal quotations omitted). In this regard, the link between the regulated activity and interstate 

commerce is hardly attenuated.  

Alternatively, other courts have considered the economic impact of the “take” of 

endangered species. For example, the Ninth Circuit, in San Luis & Delta-Mendota Water Authority 

v. Salzar, succinctly summarized how that and other courts have found that the ESA implicates 

economic concerns: “[O]verutilization for commercial purposes” may cause a species to become 

threatened or endangered; the ESA prohibits all interstate and foreign commerce in endangered 

species; the ESA “protects the future and unanticipated interstate-commerce value of species”; 

“[r]egeneration of a threatened or endangered species might allow future commercial utilization 

of the species”; recreational tourism and interstate scientific study related to endangered species 

stimulates interstate commerce; and agriculture and aquaculture are benefited by the genetic 

diversity provided by endangered species, “which clearly affect[s] interstate commerce.” San Luis, 

638 F.3d at 1175–76 (citations omitted). Thus, no matter which approach the Court chooses, the 

firm link between the ESA, the activities the Act regulates, and interstate commerce is clear.  

3. Courts have almost universally found the ESA to be a valid exercise of 
Congressional authority under the Commerce Clause.  

 
Every circuit court of appeal to issue a decision regarding the ESA as an exercise of 

Congress’s Commerce power has found the Act to be valid and constitutional, even as applied to 

wholly intrastate populations of endangered species. See San Luis, 638 F.3d at 1163, cert. denied, 

132 S. Ct. 498 (2011) (holding application of ESA requiring Bureau of Reclamation to reduce 

water flow from state projects in order to avoid “take” of wholly intrastate threatened delta smelt 

constitutional exercise of commerce power, reasoning ESA was comprehensive regulatory scheme 

with substantial relation to interstate commerce, even if the Act prohibited some purely intrastate 

activity); Alabama-Tombigbee Rivers Coalition v. Kempthorne, 477 F.3d 1250 (11th Cir. 2007) 
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cert. denied, 552 U.S. 1097 (2008) (holding ESA constitutional as applied to prevent “take” of 

wholly intrastate Alabama sturgeon, reasoning the Act had substantial effect on interstate 

commerce); GDF Realty Investments, Ltd. V. Norton, 326 F.3d 622 (5th Cir. 2003), cert. denied, 

545 U.S. 1114 (2005) (holding ESA constitutional exercise of commerce power when applied to 

prevent “take” of several wholly intrastate endangered species, reasoning that although the 

proposed takings did not affect interstate commerce, takings of endangered species, viewed in the 

aggregate, did substantially affect interstate commerce); Rancho Viejo, 323 F.3d at 1062, cert. 

denied, 540 U.S. 1218 (2004) (holding ESA constitutional exercise of commerce power, reasoning, 

inter alia, that the regulated activity, namely, commercial development that would result in an 

illegal “take” of the wholly intrastate arroyo toad, is plainly economic in nature); Gibbs v. Babbitt, 

214 F.3d 483, 499 (4th Cir. 2000), cert. denied, 531 U.S. 1145 (2001) (holding ESA constitutional 

exercise of commerce power even as applied to prevent “takes” of endangered red wolves on 

private land, reasoning that the Act involved regulable economic and commercial activity, and that 

the specific application was an integral part of the overall federal scheme to protect, preserve, and 

rehabilitate endangered species); Nat’l Ass’n of Homebuilders v. Babbitt, 130 F.3d 1041 (D.C. Cir. 

1997), cert. denied, 524 U.S. 937 (1998) (holding ESA constitutional exercise of commerce power 

as applied to prevent “take” of wholly intrastate species of fly, reasoning the Act prevented 

destruction of important natural resource of biodiversity, which protected current and future 

interstate commerce; further reasoning that “take” of endangered fly substantially affects interstate 

commerce because the “take” is a product of “destructive interstate competition”).   

Lear and Brittan County will no doubt rely heavily on People for the Ethical Treatment of 

Property Owners v. United States Fish and Wildlife Service, 57 F.Supp.3d 1337 (D. Utah 2014) 

(“PETPO”), in arguing the ESA is unconstitutional as applied to a wholly intrastate species for the 
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construction of a personal residence. In PETPO, the court found the ESA unconstitutional insofar 

as it prevented “takes” of the wholly intrastate endangered Utah Prairie Dog on non-federal land.  

The PETPO court, in a show of extreme outlier rationalization, reasoned that “takes” of 

the endangered prairie dog had no effect on interstate commerce and disregarded the biological 

value of the species itself. Id. at 1344. The case is currently pending decision in the Tenth Circuit 

Court of Appeals. See People for Ethical Treatment v. U.S. Fish & Wildlife, et al, 14-4165 (10th 

Cir. 2014).  

This Court should decline to follow the misguided reasoning adopted by the court in 

PETPO because it completely ignores the precedential value of past Commerce Clause decisions. 

Rather, this Court should continue to build upon the solid foundation of ESA precedent, which 

overwhelmingly concludes the Act is a valid exercise of Congress’s power under the Commerce 

Clause, even as applied to takes of wholly intrastate species.  

II. LEAR’S TAKINGS CLAIM AGAINST FWS IS NOT RIPE FOR LITIGATION 
BECAUSE LEAR FAILED TO COMPLETE THE ADMINISTRATIVE 
PROCESS. 
 

The district court erred when it found that Lear’s claim was ripe. (R. 9). Lear has yet to 

apply for an ITP and thus there is no final agency action to challenge for purposes of a takings 

claim. Id. The Court has no way of knowing what precise limitations the government will impose 

upon the property at issue without a formal decision from FWS. Morris v. United States, 392 F.3d 

1372, 1376 (Fed. Cir. 2004). As such, the claim is not ripe and should have been dismissed in the 

lower court. 

A. Lear must formally apply for an ITP and await a final decision from FWS before 
her takings claim will be ripe for litigation. 
 

A takings claim is generally not ripe until “the government entity charged with 

implementing the regulations has reached a final decision regarding the application of the 
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regulations to the property at issue.” Williamson Cty. Reg’l Planning Comm’n v. Hamilton Bank, 

473 U.S. 172, 186 (1985). “This ‘finality’ requirement is compelled by the nature of the takings 

inquiry. Evaluating whether the regulations effect a taking requires knowing to a reasonable degree 

of certainty what limitations the agency will, pursuant to regulations, place on the property.” 

Morris, 392 F.3d at 1376 (citations omitted). As such, a takings claim will not be considered ripe 

until a landowner complies with agency procedures available to obtain a final decision. Id.  

1. The advisory letter issued by FWS was not final agency action. 
 

Lear will likely argue that the letter she received from the FWS New Union field office, 

describing the office’s opinion as to its interpretation of the Act in regards to her property, 

constituted final agency action. It was not. Advisory letters are generally not considered final 

agency action. See, e.g., Holistic Candlers and Consumers Ass’n v. Food & Drug Admin., 664 

F.3d 940, 942–43 (D.C. Cir. 2012) (finding FDA warning letters did not represent final agency 

action); Independent Equipment Dealers Ass’n v. E.P.A., 372 F.3d 420, 427 (D.C. Cir. 2004) 

(finding EPA advice letter had no binding effect and was not final agency action). For purposes of 

Lear’s takings claim, the finality requirement can be satisfied only after applying for an ITP.  

2. No exception to the finality requirement applies in this case. 
 

Courts have carved a narrow exception to the finality requirement of a takings claim that 

applies to situations in which pursuing further agency action would be futile. This futility exception 

is appropriate only “in the limited circumstance in which the administrative entity has no discretion 

regarding the regulation's applicability and its only option is enforcement.” Greenbrier v. United 

States, 193 F.3d 1348, 1359 (Fed. Cir. 1999). Thus, “where the agency's decision makes clear that 

pursuing remaining administrative remedies will not result in a different outcome, the remaining 

remedies are futile and the impact of the regulation on the use of the property is reasonably 
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certain.” Morris, 392 F.2d at 1376 (citing Suitum v. Tahoe Reg’l Planning Agency, 520 U.S. 725, 

739 (1997)).  

The futility exception to the finality rule is inapplicable in this case. The letter Lear received 

from FWS was not a final agency decision; it was merely an advisory letter. The agency still 

retained discretion to change its position or accommodate any additional proposed HCP. Had Lear 

attempted to work with the FWS field office to develop an HCP, it is entirely possible that the 

parties to this lawsuit could have found a solution. Lear, however, did not.  

The district court also found the futility exception pertinent by concluding an “application 

for a permit would be futile where it is undisputed that the cost of applying for a permit exceeds 

the fair market value of the property in question.” (R. 9). This finding was contrary to the law 

regarding this narrow exception. See Morris, 392 F.2d at 1372 (reasoning futility pertained to the 

agency’s available discretion without mention of cost to the claimant in obtaining final agency 

action). Finally, although the district court correctly found Lear need not pursue a permit if “the 

procedure to acquire a permit is so burdensome as to effectively deprive [Lear] of [her] property 

rights,” that is not the situation in this case. (R. 9). (citing Hage v. United States, 35 Fed. Cl. 147, 

164 (1996)). The ITP application process is not overly burdensome and does not effectively 

deprive Lear of her property rights. As the advisory letter issued by FWS was not final agency 

action, and no exception to the finality requirement applies to this case, Lear’s takings claim 

against FWS is not yet ripe for litigation. 

III. LEAR ISLAND IN ITS ENTIRETY IS THE RELEVANT PARCEL FOR A 
TAKINGS ANALYSIS.  

 
The district court erred when it found the relevant parcel for a takings analysis is the 

Cordelia Lot, instead of the entire Lear Island. Lear did not have a vested interest in her subdivision 
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property until after FWS designated The Heath a critical habitat for the Karner Blues.  As such, 

she was not deprived of all economically beneficial uses of the island.  

A. Lear did not have a vested interest in the Cordelia Lot until 2005, thirteen years 
after The Heath was designated as critical habitat by FWS, so she has no distinct 
investment backed expectations for a takings claim.  
 

Lear had an inchoate interest in her property up until her father’s death in 2005. An inchoate 

interest is an interest that is likely to vest but has not yet actually done so. Inchoate Interest, Black’s 

Law Dictionary (10th ed. 2014). An inchoate interest usually is dependent on an event occurring 

that triggers the interest, such as a relative's death triggering an inheritance. A vested interest is an 

interest for which the right to its enjoyment, either present or future, is not subject to the happening 

of a condition precedent. Vested Interest, Black’s Law Dictionary (10th ed. 2014). Because Lear 

did not have a vested interest in her property until after her father’s death, she would have to show 

that she had a “distinct investment backed expectation” to develop a single-family residence on 

her property prior to when her interest vested.  

Lear must prove that she had a “distinct investment backed expectation.” in order to 

establish that a taking occurred. Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 124 

(1978). In Pennsylvania Coal Co., the claimant had sold the surface rights to particular parcels of 

property, but had expressly reserved the right to mine the coal from beneath the parcels. 

Pennsylvania Coal Co., 260 U.S. 393. A state statute, which was enacted after the transactions, 

forbade any mining of coal that caused the subsidence of any house, unless the house was the 

property of the owner of the underlying coal and was more than 150 feet from the improved 

property of another. Id. The Court invalidated the statute as effecting a “taking” without just 

compensation because the statute made it commercially impracticable to mine the coal, and had 
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nearly the same effect as the complete destruction of the rights claimant had reserved from the 

owners of the surface land. Id.  

Here, The Heath was designated by FWS as critical habitat for the New Union 

subpopulation of the Karner Blues in 1992. (R. 6). Upon King Lear’s death in 2005, Lear came 

into possession of her deeded property. (R. 5). Unlike in Pennsylvania Coal Co., the restricting 

statute was in effect prior to Lear taking possession of her property.  Therefore, she cannot claim 

that she was deprived of any investment backed expectation.  

B. Only a regulatory taking that deprives all economically beneficial or productive 
use of the land entitles a property owner to government compensation.  
 

The Fifth Amendment to the Constitution provides that private property shall not be taken 

for public use without just compensation. Loveladies Harbor v. United States, 28 F.3d 1171, 1173 

(Fed. Cir. 1994). The Takings Clause of the Fifth Amendment has been incorporated against the 

states through the Fourteenth Amendment’s Due Process Clause. See Tahoe-Sierra, 535 U.S. at 

302; (R. 8) (citing Chicago, B & Q. R. Co. v. Chicago, 166 U.S. 226, 239 (1897)).   

The Supreme Court has held on numerous occasions that the Fifth Amendment is violated 

when land-use regulation “does not substantially advance legitimate state interests or denies an 

owner economically viable use of his land.” Id. (citing Agins v. Tiburon, 447 U.S. 255, 260 

(1980)). There are two categorical kinds of regulatory action that courts consider when 

determining whether a taking has occurred. The first involves regulations that compel the property 

owner to suffer a physical invasion of his property. Lucas v. South Carolina Coastal Council, 505 

U.S. 1003 (1992). In general, the Supreme Court has required compensation no matter how minute 

the physical intrusion. Id. at 1015; Tahoe-Sierra Pres. Council 535 U.S. at 322. The second is 

where the regulation denies all economically beneficial or productive use of land. Lucas, 505 U.S. 

at 1003.   
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Unlike a physical taking, a regulatory taking does not necessarily mean the landowner is 

entitled to compensation. See Tahoe-Sierra Pres. Council 535 U.S. at 323. A regulatory taking 

entails complex factual assessments of the purposes and economic effects of government 

actions. Id. This longstanding distinction “between acquisitions of property for public use,” and 

“regulations prohibiting private uses,” makes it inappropriate to treat cases involving physical 

takings as controlling precedents for the evaluation of a claim that there has been a regulatory 

taking. Id. Instead, the Supreme Court has consistently endorsed Justice Holmes’s observation 

in Pennsylvania Coal Co., “if regulation goes too far it will be recognized as a taking.” Tahoe-

Sierra Pres. Council 535 U.S. at 323–24. 

The Supreme Court has deliberately avoided any set formula or per se rules for determining 

how far the government can go before a regulatory taking has occurred. See id.; Lucas 505 U.S. at 

1015; Penn Cent. Transp. Co., 438 U.S. at 124. There will be instances when government actions 

do not intrude upon or occupy the property, yet still affect and limit its use to such an extent that 

a taking occurs. Palazzolo v. Rhode Island, 533 U.S. 606, 617 (2001). “While property may be 

regulated to a certain extent, if a regulation goes too far it will be recognized as a 

taking.” Id. (citing Pennsylvania Coal Co., 260 U.S. at 415). However, the Penn Central court did 

outline what factors have particular significance in determining whether a taking has 

occurred. Penn Cent. Transp. Co., 438 U.S. at 124. “The economic impact of the regulation on the 

claimant and, particularly, the extent to which the regulation has interfered with 

distinct investment-backed expectations are, of course, relevant 

considerations.” Id. (emphasis added). Justice Brennan made it clear that, even though multiple 

factors are relevant in the analysis of regulatory takings claims, “in such cases we must focus on 
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‘the parcel as a whole.’” Tahoe-Sierra Pres. Council, 535 U.S. at 327 (citing Penn Cent. 

Transp. Co. v. New York City, 438 U.S. at 130–31). 

C. Lear Island in its entirety is the relevant parcel to consider for a takings analysis.  
 

Lear argues that the application of ESA and Brittan County Wetlands Preservation Law 

combine to deprive her of any economic use of her property, thereby constituting a regulatory 

taking of her property requiring just compensation under the Fifth and Fourteenth 

Amendments. (R. 8). However, since Lear received her property as a gift from her father, the 

relevant “investment backed expectations” for the economic value of the property should be based 

on her ancestor’s acquisition of the entirety of Lear Island by congressional grant in 1803, and not 

based on the mere fact that Lear came into possession of a subdivision of the island in 2005. The 

Lear family has enjoyed the island for nearly two centuries before subdividing it into three lots. (R. 

5). Lear cannot now claim she has been deprived of all economic value simply 

because the subdivision she came into possession of as a gift upon her father’s death now 

has restrictions.  

Property interests have many different dimensions. The dimensions may include a physical 

dimension (the size and shape of the property in question), a functional dimension (the extent to 

which an owner may use or dispose of the property in question), and a temporal dimension (the 

duration of the property interest). See, e.g., Tahoe-Sierra, 535 U.S. at 302. In Tahoe-Sierra, a 

regional planning agency imposed two temporary moratoria to maintain the status quo while 

studying the impact of development near a popular resort lake. Id. One was for roughly 24 months, 

and the other was for about 8 months. Id. The landowners contended the moratoria against all 

viable economic use of their properties imposed a constitutional obligation on the agency to 

compensate the landowners for the value of its use during the moratoria. Id. 
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The landowners argued the court should conceptually sever each fee interest into discrete 

segments in the temporal dimension, and treat each of those segments as separate and distinct 

property interests for purposes of takings analysis. Id. Under this theory, they argued that there 

was a categorical taking of one of those temporal segments.  

The Supreme Court in Tahoe-Sierra held, however, that the mere enactment of the 

regulations implementing the moratoria did not constitute a per se taking of the 

landowners’ property. Id. The Court reasoned that whether a taking occurred depended 

upon consideration of the landowners’ investment-backed expectations, the actual impact of the 

regulation on the landowners, the importance of the public interest involved, and the reasons for 

imposing the temporary restriction. Id. The Court declined to adopt a categorical rule that any 

deprivation of all economic use, no matter how brief, constitutes a compensable taking. Id. The 

Court reasoned that doing so would impose unreasonable financial obligations upon governments 

for the normal delays involved in processing land use applications and would improperly 

encourage hasty decision making. Id.  

 In deciding whether a particular governmental action has caused a taking, the 

Supreme Court focuses both on the character of the action and on the nature and extent of the 

interference with rights in the parcel as a whole. See Penn Cent. Transp. Co. 438 U.S. at 130–31. 

Therefore, “the planning regulation that prevents the development of a parcel for a temporary 

period of time is conceptually no different than a land-use restriction that permanently denies all 

use on a discrete portion of property, or that permanently restricts a type of use across all of the 

parcel.” Tahoe-Sierra Pres. Council, 535 U.S. at 318. In each situation, a regulation that 

affects only a portion of the parcel, whether limited by time, use, or space, does not deprive 

the owner of all economically beneficial use.  
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The relevant question for a takings analysis is whether the entire parcel or only a portion 

thereof is taken. Concrete Pipe & Products of Cal. Inc. v. Constriction Laborers Pension Trust for 

Southern Cal., 508 U.S. 602, 644 (1993). “Where an owner possesses a full bundle of property 

rights, the destruction of one strand of the bundle is not a taking.” Andrus v. Allard, 444 U.S. 51, 

65 (1979). Since Penn Central the Court has been clear that, in regulatory takings cases, courts 

must focus on “the parcel as a whole.” Penn Cent. Transp. Co., 438 U.S. at 130-131. A severance 

argument, as Lear argues in this case, ignores the Supreme Court’s long-standing decision that, for 

purposes of a takings analysis, the property has to be considered as a whole and cannot be 

subdivided into smaller segments.  

Here, the Court should begin its inquiry with whether there has been a total taking of 

the entire Lear Island. Although King James Lear gave his daughters each separate lots of the 

island as part of his estate plan, the island has gone nearly two centuries without any subdivision. 

(R. 5, 9). In Tahoe-Sierra, the court found that the district court erred when it separated the 

petitioners’ property into temporal segments corresponding to the regulations at issue and then 

analyzed whether petitioners were deprived of all economically viable use during each period. 

Tahoe-Sierra Pres. Council, 535 U.S. at 331. The court reasoned that the correct analysis should 

consider the parcel as a whole. Id. In this case, if the Court considers each lot individually, instead 

of the Lear Island as a whole, the Court will repeat the same error that occurred at the district court 

level in Tahoe-Sierra.   

Even if the Cordelia Lot is the relevant parcel for a takings analysis, the District Court of 

the District of New Union failed to consider that there is no ESA or other federal regulation that 

precludes development of a residence in the cove area.  Furthermore, the district court failed to 

consider the offer of the Brittain County Butterfly Society to pay to run butterfly tours. (R. 11). 
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Brittain County Butterfly Society’s willingness to pay money to Lear demonstrates that the 

property retains some economic value even if it cannot be developed. In Palazzolo, the Court 

found that a regulation permitting a landowner to build a substantial residence on an 18-acre parcel 

does not leave the property “economically idle.” 533 U.S. at 631, citing Lucas, 505 U.S. at 1019.  

The categorical rule that the court applied in Lucas states that compensation is required 

when a regulation deprives an owner of “all economically beneficial uses” of his land. Lucas, 505 

U.S. at 1019 (emphasis in original). Under that rule, a statute that “wholly eliminated the value” 

of the claimant’s fee simple title clearly qualified as a taking. But the holding was limited to “the 

extraordinary circumstance when no productive or economically beneficial use of land is 

permitted.” Id. at 1017 (emphasis in original). The emphasis on the word “no” in the text of the 

opinion was, in effect, reiterated in a footnote explaining that the categorical rule would not apply 

if the diminution in value were 95% instead of 100%. Id. at 1019. Anything less than a “complete 

elimination of value,” or a “total loss,” the Court acknowledged, would require the kind of analysis 

applied in Penn Central. Lucas, 505 U.S. at 1019–20 (citing Penn Cent. Transp. Co., 438 U.S. 

104).   

IV. THE NATURAL DESTRUCTION OF BUTTERFLY HABITAT IN THE 
FUTURE PRECLUDES LEAR’S TAKINGS CLAIM.  
 

The district court erred when it determined the destruction of the Karner Blue’s natural 

habitat in the future does not preclude Lear's taking claim. The right to improve property is subject 

to the reasonable exercise of state authority, including the enforcement of valid zoning and land-

use restrictions. Palazzolo, 533 U.S. at 627. The Takings Clause allows a landowner to assert that 

a particular exercise of the state's regulatory power is so unreasonable or onerous as to compel 

compensation. Id. Here, Lear argues she has experienced a complete deprivation of economic 

value of her property. (R. 2). However, all Lear would need to do is refrain from mowing her fields 
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for ten years and the natural process of succession will result in the elimination of 

the Karner Blues’ Habitat. (R. 10).  

The Cordelia Lot cannot be rendered valueless by a temporary prohibition on economic 

use, because the property will not be subject to the ESA once the Karner Blues’ habitat no 

longer exists. See Tahoe-Sierra (holding a “fee simple estate cannot be rendered valueless by a 

temporary prohibition on economic use, because the property will recover value as soon as the 

prohibition is lifted”). See also Agins v. City of Tiburon, 447 U.S. 255, 263 (1980) (“Even if the 

appellants’ ability to sell their property was limited during the pendency of the condemnation 

proceeding, the appellants were free to sell or develop their property when the proceedings 

ended. Mere fluctuations in value during the process of governmental decision making, 

absent extraordinary delay, are incidents of ownership. They cannot be considered as a taking in 

the constitutional sense.”) (internal quotations omitted).  

In Tahoe-Sierra, a regional planning agency imposed two temporary moratoria; one was 

for roughly 24 months, and the other was for about 8 months. Tahoe-Sierra, 535 U.S. 302. The 

landowners contended that the moratoria against all viable economic use of their properties 

imposed a constitutional obligation on the agency to compensate the landowners for the value of 

its use during the moratoria. Id. The Court held that the no constitutional taking occurred because 

the deprivation of the landowners’ economic use was temporary. The Court applied the Penn 

Central ad hoc factual inquires framework, which is designed to allow “careful examination and 

weighing of all the relevant circumstances.” Tahoe-Sierra, 535 U.S. at 322 (citing Palazzolo, 533 

U.S. at 636) (emphasis added). Here, the ESA restrictions do not restrict filling of the cove area 

and development of a residence there (nor are there any other federal regulations that prohibit 

such); the Cordelia Lot has not been completely deprived of all economic value, as Brittian County 
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Butterfly Society has offered to pay $1,000 per year in rent for wildlife viewing; and all Lear would 

need to do is refrain from annual mowing of the fields and the Karner Blues’ habitat would be 

destroyed.  

V. BRITTAIN COUNTY BUTTERFLY SOCIETY’S OFFER TO PAY $1,000 PER 
YEAR IN RENT FOR WILDLIFE VIEWING PRECLUDES LEAR’S 
TAKINGS CLAIM FOR COMPLETE LOSS OF ECONOMIC VALUE. 

 
The district court erred in finding Lear sustained a complete loss of the economic value of 

her property, because Brittain County Butterfly Society has offered to pay Lear $1,000 annually 

for the privilege of conducting butterfly viewing outings during the summer Karner Blue 

season. The Supreme Court established in Lucas that where “government regulation leaves a 

property owner with no economically remunerative use of their property, a compensable taking 

has occurred without regard to balancing any public interests served by the regulation.” Lucas, 505 

U.S. at 1022. In this case, the district court argued that, because Brittain Butterfly Society has 

offered to pay Lear $1,000 annually, which is less than Lear’s annual property taxes, Lear’s 

property is “by definition without economic value.” (R. 12). However, the district court’s 

conclusion is flawed because there are no federal restrictions on the causeway and cove, and Lear 

can receive $1,000 annually from Brittain County Butterfly Society. (R. 11).   

In Palazzolo, a landowner filed a takings action because his permit to fill wetlands on his 

property was denied. Palazzolo, 533 U.S. at 615–16. The state supreme court rejected his 

arguments. Id. The Supreme Court affirmed, finding that the landowner failed to establish a 

deprivation of all economic value because it was undisputed that the upland portion of the 

property retained significant worth for construction of a residence. Id. at 631. The Supreme Court 

recognized in Palazzolo that there may be instances where a regulation places limitations on land 

that fall short of eliminating all economically beneficial use, but a taking may have occurred 
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nonetheless. Id. at 617. In order to determine whether a taking has occurred, however, a court must 

consider factors including the regulation’s economic effect on the landowner, the extent to which 

the regulation interferes with reasonable investment-backed expectations, and the character of the 

government action. Id.  

When an owner of real property has been called upon to sacrifice all economically 

beneficial use of property in the name of the common good, that is, to leave his property 

economically idle, he has suffered a “taking” within the meaning of the Fifth Amendment. See 

Lucas, 505 U.S. at 1019. However, the Takings Clause does not require compensation when an 

owner is barred from putting land to a use that is proscribed by those “existing rules or 

understandings.” When, however, a regulation that declares “off-limits” all economically 

productive or beneficial uses of land goes beyond what the relevant background principles would 

dictate, compensation must be paid to sustain it. Id. at 1031. Further, as Justice Brennan explained 

in her dissenting opinion in San Diego Gas & Elec. Co., “[f]rom the government's point of view, 

the benefits flowing to the public from preservation of open space through regulation may be 

equally great as from creating a wildlife refuge through formal condemnation or increasing 

electricity production through a dam project that floods private property.” San Diego Gas & Elec. 

Co. v. City of San Diego, 450 U.S., 621, 652 (1981) (dissenting opinion).  

The “total taking” inquiry courts require today will ordinarily entail, among other things, 

analysis of the degree of harm to public lands and resources, or adjacent private property posed by 

the claimant's proposed activities; the social value of the claimant's activities and their suitability 

to the locality in question; and the relative ease with which the alleged harm can be avoided 

through measures taken by the claimant and the government (or adjacent private landowners) alike. 

Lucas, 505 U.S. 1031. The fact that a particular use has long been engaged in by similarly situated 
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owners ordinarily imports a lack of any common-law prohibition (though changed circumstances 

or new knowledge may make what was previously permissible no longer so). Id. So also does the 

fact that other landowners, similarly situated, are permitted to continue the use denied to the 

claimant. Id.  

Here, Lear still can develop parts of her lot for economic value, while also receiving the 

$1,000 annually from Brittain County Butterfly Society. Although Lear may be restricted from 

developing the Cordelia Lot in a manner that she desires, not all economic value has been stripped 

from the lot, nor the island itself, therefore, the government has not left Lear with “no economically 

remunerative use of” her property. See Lucas, 505 U.S. 1003.  

VI. PUBLIC TRUST LIMITS ON USES OF STATE NAVIGABLE 
WATERS INHERE IN LEAR’S 1803 CONGRESSIONAL GRANT OF TITLE.  
 

Public trust principles inherent in title, as well as the equal footing doctrine, preclude Lear’s 

claim for a taking based on the denial of a county wetlands permit. In limited circumstances, 

compensation is not required for developmental limits that “inhere in the title itself, in the 

restrictions that background principles of the State's law of property and nuisance already place 

upon land ownership.” Lucas, 505 U.S. at 1029. In Lucas, the state of South Carolina attempted to 

restrict coastal development by a landowner arguing that this residential development threatened 

a valuable public resource. Id. at 1003. The Court delivered the opinion that the State cannot only 

rely on the theory that a landowner’s development is inconsistent with the public interest, but that a 

background principle of property or nuisance law must already be inherent in the land to prevent 

this action. See id at 1029. If so, no compensation is needed as there does not exist a taking under 

the Takings Clause. See id. As the background principle of the common law public trust doctrine 

was already inherent in Congress’s 1803 grant to King Lear, no compensation is required because 

no taking can occur.  
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Lear, like the appellant in Lucas, argues that the denial of the county wetlands permit 

denies her right to develop the land and thus suffices as a taking under the Takings Clause. 

However, unlike the appellant in Lucas, Lear’s argument relies on a segment of land with which 

the background principles of public trust and equal-footing doctrines already inhere at the time of 

the original grant. Thus, Lear is precluded from making a takings claim and receiving 

compensation under the Takings Clause. See id. 

 The United States has the constitutional right to control “waters for purposes of navigation 

in interstate and foreign commerce” under the Commerce Clause. Id at 1219. This title also 

includes “land beneath waters not then navigable.” Id. In PPL Montana, a hydroelectric utility 

company brought action against the State of Montana for declaration that the State could not seek 

compensation for the utility’s use of the riverbeds. PPL Montana, LLC v. Montana, 565 U.S. 576, 

589 (2012). Montana argued that the state retains title to riverbeds, and therefore could receive 

compensation for use of state lands. See id. The Court held the State of Montana did not hold title 

to riverbeds under segments of river that were non-navigable at the time of statehood, thus could 

not seek present compensation for their use. Id at 593. Thus, in order to apply the equal-footing 

doctrine that stems from the public trust doctrine, riverbed must be navigable at the time of a state's 

inception for the title of the riverbed to remain within the state's rights. Brittain County correctly 

applies the equal-footing doctrine and correctly retains rights to New Union’s navigable waters 

and waterbeds.  

New Union holds title to the riverbed of Lear Island's navigable waters under the equal 

footing doctrine. In 1842, the Court declared that for the thirteen original States, the people of each 

state, based on principles of sovereignty, “hold the absolute right to all their navigable waters and 

the soils under them,” subject only to rights surrendered and powers granted by the Federal 
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Constitution. PPL Montana, 565 U.S. at 589, citing Martin v. Lessee of Waddell, 41 U.S. 367, 384 

(1842). Pursuant to that doctrine, upon its date of statehood, a state gains title within its borders to 

the beds of waters then navigable. PPL Montana, 565 U.S. at 576; Shively, 152 U.S. at 26–

31. Therefore, if the waterbeds of the Cordelia Lot were then navigable at the inception of New 

Union, the state gains the title within its borders to the land itself. Thus, Lear never could nor can 

now claim title to the land since the water bed was under navigable waters, and the public trust 

principle serves as a background inherent in the land itself at the inception of New Union.  

Waters are considered as navigable at the inception of the state if they can be “regarded as 

public navigable rivers in law which are navigable in fact.” PPL Montana, 565 U.S. at 592. Waters 

are navigable in fact when they are “used, or are susceptible of being used, in their ordinary 

condition, as highways for commerce, over which trade and travel are or may be conducted in the 

customary modes of trade and travel on water.” Id. at 592. Therefore, since the water above the 

riverbed of the Cordelia Lot was used for interstate commerce as of the inception of New Union, 

this riverbed and the waters above it are navigable in fact and fall within the state’s titles within 

its borders.  

The lower court also incorrectly interpreted the equal footing doctrine in holding that the 

Congressional grant supersedes New Union’s title. (R. 10). This title is transferred to the state at 

its inception and “it may allocate and govern those lands according to state law subject only to the 

paramount power of the United States to control such waters for purposes of navigation in 

interstate and foreign commerce.” PPL Montana, 565 U.S. at 592 (internal quotations omitted). 

As New Union's inception occurred after the congressional grant of 1803, the title to the riverbeds 

vests with New Union, not Lear. This surpasses any congressional grant: “[g]rants by Congress of 

lands within a territory to settlers thereon, though bordering on navigable waters, convey no title 
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below high-water mark, and leave the control of the use of the shores by the owners of uplands to 

the future state, subject only to the rights vested by the Constitution in the United States.” Shively 

v. Bowlby, 152 U.S. 1, 8 (1894). Therefore, any federal grant that occurred before New Union’s 

inception did not supersede state power, unless the federal government attempts to claim the waters 

again for purposes of navigation in interstate and foreign commerce. The federal government will 

always supersede a state’s title to navigable waters. There is no evidence in the facts of this case 

showing the federal government’s intentions to now supersede New Union’s title rights.  

In addition, “under accepted principles of federalism, the states retain residual power to 

determine the scope of the public trust over waters within their borders, while federal law 

determines riverbed title under the equal-footing doctrine". PPL Montana, 565 U.S. at 603. As 

such, while an argument could be made that federal law supersedes New Union’s title to the waters, 

in no way will Lear’s title supersede that of New Union. New Union, and thus Brittain County, are 

able to determine the scope of the public trust over waters within their borders. Consequently, the 

Cordelia Lot can be within this scope.  

VII. FWS IS NOT LIABLE FOR A COMPLETE DEPRIVATION OF THE 
ECONOMIC VALUE OF THE CORDELIA LOT BECAUSE THE ESA ALONE 
DOES NOT PREVENT CONSTRUCTION OF LEAR’S HOME. 
 

The district court erred when it held that FWS and Brittain County are jointly and severally 

liable for any taking of Lear’s property. The crux of the District Court’s error lies in its reliance 

on principles of tort law to fill a gap in takings claim precedent. A takings claim is one of 

constitutional nature; it does not sound in tort.  

Although this is a novel legal question, the Court is not without guidance. States, in 

considering statutory tort contribution frameworks, have held that contribution is limited to actions 

in tort, and unavailable to parties that pursue actions sounding in contract or other types of law. 
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See generally Mark C. Friedlander, The Impact of Moorman and its Progeny on Construction 

Litigation, 77 Ill. B. J. 654, 658 (1989) (discussing how the right of contribution is unavailable 

where a “plaintiff’s claim is restricted to disappointed commercial expectations”). As this claim is 

of a constitutional nature, not one sounding in tort, the Court should not hold the parties jointly 

and severally liable. 

If the Court does find any party responsible for Lear’s claim, rather than attempt to loosely 

analogize principles of tort law to a regulatory taking, this Court should find that Brittain County 

is alone liable for any complete deprivation of economic value. Brittain County was the “final 

actor,” imposing land use restrictions through official action even in light of the existing 

restrictions on The Heath. Where two levels of government restrict the use of land, the regulatory 

actions should not be considered in a vacuum. Charles E. Harris, Environmental Regulations, 

Zoning, and Withheld Municiple Services: Takings of Property by Multi-Government Action, 25 

U. Fla. L. Rev. 635, 683 (1973). Rather than consider the two actors as joint tortfeasors, however, 

“the ‘final actor’ should be held responsible for adding its regulatory scheme ‘on top of’ the 

existing legal restrictions.” Id. at 684.   

In this case, FWS specifically designated The Heath a critical habitat for the Karner Blue 

in 1992. (R. 6). Assuming this Court considers FWS’s advisory letter a final agency action, thereby 

rendering Lear’s takings claim ripe, that agency action occurred on May 15, 2012. (R. 6). It was 

not until over one year later, in December 2013, that Brittain County denied Lear’s fill permit, 

thereby effectuating a complete deprivation of the economic value of the property. Id. This Court 

should not consider Brittain County’s actions “in a vacuum;” the County made its decision to 

prohibit Lear from filling her property with the knowledge that The Heath was protected by the 

ESA. Brittain County laid its restriction “on top of” the ESA restriction and, as it was the “final 
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actor” in the regulatory scheme, it should be held fully liable for any complete deprivation of 

economic value for which this Court may determine Lear is entitled to compensation. 

CONCLUSION 

 The Court should find that the Endangered Species Act is a valid exercise of Congress’s 

Commerce Clause power as applied to a wholly intrastate population of endangered butterfly. 

Furthermore, Lear’s takings claims is not ripe because she has yet to complete the necessary 

administrative process. Even if the Court deems Lear’s claim ripe, the claim would be for the entire 

parcel of land that is Lear Island, not just the Cordelia Lot. Additionally, even if the Court 

determines that the Cordelia Lot is the relevant parcel for takings claim analysis, the natural 

destruction of the Karner Blue’s population in the future would preclude a takings claim in the 

present. However, even if the Court allowed Lear to make a present takings claim, the Brittain 

County Butterfly Society’s offer to pay $1,000 dollars per year in rent for wildlife viewing 

precludes Lear’s takings claim as there would be no complete loss of economic value of the land.  

 In addition, public trust limits on uses of state navigable waters inhere in Congress’s 1803 

grant of title to King Lear. Therefore, Lear cannot claim title for the purpose of a takings claim. 

Even if Lear could claim title to the Cordelia Lot, FWS is not liable for a complete deprivation of 

the economic value of the Cordelia Lot because the ESA alone does not prevent construction of 

Lear’s home.  

 For the reasons set forth above, FWS requests that this Court affirm the lower court’s 

judgment in so far as the court dismissing Plaintiff’s claim for declaratory judgment. Additionally, 

FWS requests that this Court reverse the lower court’s order awarding Plaintiff damages against 

FWS. 


