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STATEMENT OF JURISDICTION 
 

    The judgment of the District Court for the District of New Union entered on June 1, 2016 in 

112-CV-2015-RNR. Appellant gave timely notice of appeal on June 9, 2016. Jurisdiction was 

based on federal question jurisdiction. District courts have original jurisdiction in civil actions, 

such as this, arising under the Constitution, laws, or treaties of the United States. 28 U.S.C. 

§1331 (2000). Based on the District Court’s final order, the United States Court of Appeals for 

the Twelfth Circuit ordered this appeal. The jurisdiction of this Court is invoked under 28 U.S.C. 

§1291 (2000).  

STATEMENT OF ISSUES 
 

1. Is the ESA a valid exercise of Congress’s Commerce power, as applied to a wholly 
intrastate population of an endangered butterfly that would be eliminated by construction of 
a single-family residence for personal use?  
 

2. Is Lear’s takings claim against FWS ripe without having applied for an ITP under ESA § 10, 
16 U.S.C. § 1539(a) (1) (B)?  

 
3. For takings analysis, is the relevant parcel the entirety of Lear Island, or merely the 

Appellee’s Lot as subdivided in 1965?  
 

4. Does the fact that the lot will become developable upon the natural destruction of the 
butterfly habitat in ten years shield the FWS and Brittain County from a takings claim based 
upon a complete deprivation of economic value of the property?  

 
5. Does the Brittain County Butterfly Society’s offer to pay $1,000 per year in rent for wildlife 

viewing preclude a takings claim for complete loss of economic value?  
 

6. Do public trust principles inherent in title to the Appellee’s lot preclude Lear’s claim for a 
taking based on the denial of a county wetlands permit?  

 
7. Whether FWS and Brittain County are liable for a complete deprivation of the economic 

value of the Appellee's lot when either the federal or county regulation, by itself, would still 
allow development of a single-family residence? 
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STATEMENT OF THE CASE 

Upon finding that various species of U.S. fish and wildlife have become extinct as a 

consequence of extensive economic growth and development, 16 U.S.C. § 1531(a) (1), Congress 

enacted the ESA, 16 U.S.C. §§ 1531–1544, in order to conserve the ecosystems upon which 

endangered species depend, as well as a “program for the conservation of such endangered 

species and threatened species,” Id. § 1531(b).  Interpreting the plain language, legislative 

history, and structure of the ESA, the Supreme Court concluded that Congress intended such 

endangered species to be considered the “highest of priorities,” and that Congress’s main goal in 

creating the act was to “halt and reverse the trend toward species extinction, whatever the cost.” 

Tenn. Valley Auth. v. Hill, 437 U.S. 153, 174, 184 (1978). 

The United States District Court for the District of New Union issued an order on June 1, 

2016 in 112-CV-2015-RNR. Subsequently, the United States Fish and Wildlife Service (“FWS”) 

and Brittain County, New Union each filed a Notice of Appeal on June 9, 2016. Thereafter, 

Appellee filed a Notice of Appeal on June 10, 2016.  

Appellee takes issue with the district court’s determination that the Endangered Species 

Act (“ESA”), 16 U.S.C. §§ 1531–1544 (2012), is a legitimate exercise of congressional power 

under Article I, Section 8, Clause 3 of the U.S. Constitution, as applied to a wholly intrastate 

population of Karner Blue Butterfly. FWS takes the position that Appellee’s claim for an 

uncompensated taking under the Fifth Amendment is unripe after Appellee failed to apply for an 

Incidental Take Permit (“ITP”) contemplated by ESA § 10, 16 U.S.C. § 1539(a)(1)(B). 

Furthermore, the relevant parcel for the purpose of Appellee’s takings claim based upon 

complete deprivation of economic value under Lucas v. South Carolina Coastal Council, 505 

U.S. 1003 (1992) is the Appellee's lot as subdivided in 1965 and not the entirety of Lear Island. 
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FWS asserts that the potential future natural destruction of the Appellee's lot’s lupine 

fields, which are the butterflies’ habitat, does not preclude Lear’s takings claim.  Furthermore, 

Brittain County Butterfly Society’s offer to pay $1,000 annually as rent for wildlife viewing does 

not preclude Lear’s takings claim based upon complete deprivation of economic value the public 

trust principles inherent in Lear’s title do not preclude her takings claim; and the ESA as 

administered by FWS and a Brittain County, New Union Wetlands Preservation Law do not 

deprive the Appellee's lot of all economic value.  

STATEMENT OF FACTS 
 

Lear Island is an island in Lake Union, a large lake that is used for interstate navigation. 

Lear Island was granted to Cornelius Lear in 1803 by an Act of congress. (R. 1). Since then, 

Cornelius Lear and his descendants have occupied Lear Island, using the island as a homestead, 

and hunting and fishing grounds. (R. 5). The island was also used as a productive farm, and 

produce was carried by boat from the island to the mainland. (R. 5). 

In 1965, King James Lear owned the entirety of the 1803 Lear Island grant.  King James 

decided to develop an estate plan that would divide the island into 3 parcels one for each of his 

daughters. (R. 5). When King James Lear died in 2005 each of his three daughters came into 

possession of their deeded subdivisions of the property. (R. 5). 

In 2012, Appellee Cordelia Lear decided to build a residence on her lot, which was 

referred to as “The Heath” because it was kept open by annual mowing. (R. 5). The Heath and 

the access strip have become covered with wild blue lupine flowers. (R. 5).  Wild blue lupines 

are essential for the survival of Karner Blue larvae, because they can only feed on the leaves of 

blue lupine plants. (R. 5).    
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The Karner Blue is an endangered species.  50 C.F.R. § 17.11 (2015).  It was added to the 

federal endangered species list on December 14, 1992.  57 Fed. Reg. 59,236 (Dec. 14, 1992).  (R. 

5). Any disturbance of the lupines during the larval and chrysalis stages would result in the death 

of the butterflies. (R. 6). And since The Heath, provides ideal habitat for the Karner Blues, The 

Heath was designated by the FWS as critical habitat for the New Union subpopulation of the 

Karner Blues in 1978. (R. 6). 

Although populations of Karner Blues survive in other states, the only remaining 

population of the butterfly in New Union lives on the Heath on Lear Island. (R. 5). Karner Blues 

do not migrate. (R. 6). The New Union subpopulation of Karner Blue is entirely intrastate and 

does not travel across any State boundaries. (R. 6). 

In April 2012, Appellee contacted the New Union FWS field office to determine if she 

needed any permits because of the endangered butterfly population. (R. 6). FWS agent L.E. 

Pidopter advised the Appellee that if she disturbed the lupine habitat that it would constitute a 

“take” of the endangered butterfly. (R. 6).  However, Pidopter informed the Appellee that she 

may be able to obtain an Incidental Take Permit (“ITP”) if she developed a habitat conservation 

plan (“HCP”) for the Karner Blues and an environmental assessment document under the 

National Environmental Policy Act. (R. 6). Pidopter advised the Appellee that the HCP would 

have to provide for additional contiguous lupine habitat on an acre-for-acre basis, including any 

disturbance of the access strip. (R. 6). The FWS confirmed this in a letter sent to the Appellee on 

May 15, 2012. (R. 6). 

There is land that is contiguous to the Heath in the Goneril Lot. (R. 6). This lot belongs to 

the Appellee’s sister Goneril. (R. 6).  Thus far, Goneril has refused to consider cooperating in 

any HCP that involves restrictions on her property. (R. 6).  The Appellee was advised by an 
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environmental consultant that preparation of an application for an ITP, including the required 

HCP and environmental assessment documents, would cost $150,000. (R. 6). 

    The Appellee decided that she would not pursue the ITP application, and failed to ever submit 

one. (R. 7). She developed an alternative development proposal (“ADP”) that would not disturb 

the lupine fields. (R. 7). The Appellee proposed to fill one half (½) acre of land in the marsh 

cove that would not disturb the lupines. (R. 7).  It was established that no federal approvals 

would be required for this project. (R. 7). However, based on the Brittain County Wetland 

Preservation Law, which was enacted in 1982 and because this was a wetland the Appellee was 

required to obtain a permit from the Brittain County Wetlands Board in order to fill the marsh. 

(R. 7). The Appellee did not apply for a water dependent use so her application was ultimately 

denied in December 2013. (R. 7). 

The fair market value of the Appellee's lot without any restrictions that would prevent 

development of a single-family house on the lot is $100,000. (R. 7). Property taxes on the 

Appellee's lot are $1,500 annually. (R. 7). At this point there is no market in Brittain County for 

a parcel such as the Appellee's lot for recreational use without the right to develop a residence on 

the property, nor does the property have any market in its current state as agricultural or timber 

land. (R. 7). However, the Appellee has not sought reassessment of her property following the 

denial of the permit under the Brittain County Wetland Preservation Law. (R. 7).  In addition, 

The Brittain County Butterfly Society has offered to pay Appellee $1,000 annually for the 

privilege of conducting butterfly viewing outings during the summer Karner Blue season, but she 

rejected the Society’s offer. (R. 7).  Furthermore, without annual mowing, the lupine fields on 

the Appellee's lot would naturally convert to a successional forest of oak and hickory trees, 

eliminating the Karner Blues’ habitat. (R. 7). This process would take about ten years. (R. 7). 
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The Appellee commenced an action in February 2014, seeking a declaration that the ESA 

was an unconstitutional exercise of congressional legislative power, or alternatively, seeking just 

compensation from FWS and Brittain County for a regulatory taking of her property. (R. 7). 

STANDARD OF REVIEW 

Given that the ESA contains no internal standard of review, section 706 of the 

Administrative Procedure Act, 5 U.S.C. § 706, governs review of the Secretary's actions. Village 

of False Pass v. Clark, 733 F.2d 605, 609 (9th Cir. 1984); Friends of Endangered Species v. 

Jantzen, 589 F. Supp. 113, 118 (N.D. Cal. 1984) (summary judgment is appropriate vehicle to 

review administrative action), aff'd, 760 F.2d 976 (9th Cir. 1985).  Agency decisions cannot be 

inconsistent with the governing statute. Defenders of Wildlife, 420 F.3d at 959; 5 U.S.C. § 706(2) 

(A) ("arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law").  

SUMMARY OF THE ARGUMENT 
 

The commerce clause grants congress power to protect wholly intrastate species. The 

ESA regulates economic development that is harmful to endangered species and the habitats on 

which they depend. The ESA’s protection of these endangered species substantially affects 

interstate commerce. The ESA recognizes and protects commercial value in preserving the 

biodiversity within the United States. Accordingly, the District Court correctly held that the ESA 

is a valid exercise of Congress’s commerce power.   

Although the appellant claims that the application of the ESA deprives her of all 

economically viable use, the Oregon Court of Appeals has held that parties must apply for an 

incidental take permit from the federal government before a taking claim becomes ripe. 

Appellant’s takings claim against FWS is therefore not ripe given that appellant failed to apply 
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for an ITP under section 10 of the Endangered Species Act. District Court was therefore 

erroneous in holding that Plaintiff’s takings claim is Ripe for Litigation. 

The District Court incorrectly held that the relevant parcel is only the Appellee's lot and 

not all of Lear Island. In a takings analysis, when determining the rights that have been 

abrogated, the parcel of land must be considered ‘in whole.’ Furthermore, since the Appellee 

came into possession of this property several centuries after the effective date of the regulation, 

the relevant “investment backed expectations” for the economic value of the property should be 

based on her ancestor’s acquisition of the entirety of Lear Island by congressional grant in 1803. 

The Lear family, having enjoyed and exploited the entirety of Lear Island for nearly two 

centuries before subdividing it into three lots, cannot now claim that it has been deprived of all 

economic value because one of those lots has restrictions. 

The district court incorrectly held that the relevant time period for the takings analysis is 

limited to the current permissible development of the property. Since the lot will become 

developable in ten years, the Appellant is not deprived of all economic value. Any restriction on 

the Appellee’s lot is temporary and therefore precludes a takings claim. 

The Brittain County Butterfly society’s offer to pay $1000 per year in rent for wildlife 

viewings clearly constitutes economic value from the property. The District Court failed to 

distinguish between economic use and economic value, and further improperly held that the 

Plaintiff has been deprived of all Economic use of her property. The fact that her annual property 

taxes are greater than this income does not mean that the owner has been deprived of all 

economic value of the property. Without a complete deprivation of economic value, the 

appellant’s takings claim is precluded.  
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The District Court correctly held that public trust limits on the uses of state navigable 

waters do not inhere the Lear’s 1803 congressional grant of title. This is because the public trust 

principles inherent in the title prevent the appellee’s claim for a taking based on the denial of a 

county wetlands permit. The denial of a permit is not a valid basis for a takings claim. Further, 

the regulation that resulted in the Appellee’s permit denial was established long before she came 

into possession of the land, thereby limiting her reasonable investment-based expectations of 

use.    

 The District Court erroneously held that the United States Fish and Wildlife Services and 

Brittain County are jointly and severally liable for any taking of Appellee’s property. The 

individual regulations do not constitute a per se taking under Lucas, nor an ad hoc taking under 

Penn Central Transp. Co. v. City of New York, 438 U.S. 104, 130 (1978). Moreover, taking two 

separate regulations as one in order to establish a taking goes against Public Policy. 

ARGUMENT 
 

I. THE COMMERCE CLAUSE GRANTS CONGRESS POWER TO PROTECT 
WHOLLY INTRASTATE SPECIES IN ORDER TO CONSERVE THE NATION’S 
WILDLIFE AND BIODIVERSITY. 

 
           In this appeal, Plaintiff-Appellee Cordelia Lear asserts that the Commerce Clause of the 

United States Constitution, Art. I, § 8, cl. 3, does not permit Congress to regulate activities 

relating to species which exist within a specific population confined to one state. Appellee also 

argues that such species have no relationship to interstate commerce in legislating to protect the 

nation’s invaluable heritage of diverse animal and plant life through the relevant provisions of 

the ESA.  The body of law interpreting the scope of Congress’s power under the Commerce 

Clause demonstrates that protection of a fully intrastate species, such as the Karner Blue, is 

within congressional authority as part of the ESA’s wide-ranging scheme to preserve and protect 
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all species of animals in the United States, as well as the multitude of values provided by U.S. 

wildlife – whether such values are economic or otherwise.   

           All Circuit Courts which have considered the issue of Commerce Clause challenges to 

ESA protection of intrastate species have held such protection to be constitutional. Alabama-

Tombigbee Rivers Coal. v. Kempthorne, 477 F.3d 1250 (11th Cir. 2007), cert. denied, 552 U.S. 

1097 (2008) (“ATRC”) (involving Alabama sturgeon, small fish existing only in limited area in 

Alabama); Rancho Viejo v. Norton, 323 F.3d 1062 (D.C. Cir. 2003), cert. denied, 540 U.S. 1218 

(2004) (involving arroyo toad, confined to California); GDF Realty Investments v. Norton, 326 

F.3d 622 (5th Cir. 2003), cert. denied, 545 U.S. 1114 (2005) (“GDF”) (involving six species of 

cave invertebrates, confined to small area in Texas); Nat’l Ass’n of Homebuilders v. Babbitt, 130 

F.3d 1041 (D.C. Cir. 1997), cert. denied, 524 U.S. 937 (1998) (“NAHB”) (involving Delhi Sands 

flower-loving fly, confined to small area in California); see also Gibbs v. Babbitt, 214 F.3d 483 

(4th Cir. 2000), cert. denied sub nom. Gibbs v. Norton, 531 U.S. 1145 (2001) (rejecting 

Commerce Clause challenge to ESA prohibition on hunting red wolves on private land). 

           The Commerce Clause states:  “The Congress shall have Power . . . To regulate 

Commerce . . . among the several States.” U.S. Const. art. I, § 8, cl. 3.  As interpreted by the 

Supreme Court, there are three permissible areas in which Congress can exercise authority over 

commerce: 

First, Congress can regulate the channels of interstate commerce. Second, 
Congress has authority to regulate and protect the instrumentalities of 
interstate commerce, and persons and things in interstate commerce. 
Third, Congress has the power to regulate activities that substantially 
affect interstate commerce. 
 

Gonzales v. Raich, 545 U.S. 1, 16-17 (2005).  In particular, this appeal relates to the second and 

third categories which Congress can legislate pursuant to Commerce Clause powers:  the ESA 
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involves both the potential movement of endangered species within interstate commerce, and the 

statute regulates activities relating to such species in ways substantially affecting interstate 

commerce. 

           As the Supreme Court expressed, “Our case law firmly establishes Congress’ power to 

regulate purely local activities that are part of an economic ‘class of activities’ that have a 

substantial effect on interstate commerce.” Raich, 545 U.S. at 17.  Furthermore, the Raich court 

noted, “We have never required Congress to legislate with scientific exactitude.  When Congress 

decides that the total incidence of a practice poses a threat to a national market, it may regulate 

the entire class.” Id.   The court went on to express that when a general regulatory statute bears a 

substantial relation to commerce, the “de minimis character” of individual instances which arise 

under the statute is of no consequence. Id. 

A. Congress Rationally Adopted the ESA Pursuant to Its Commerce Clause Powers as a 
General Regulatory Statute That Bears a Substantial Relation to Interstate Commerce. 

 
           The Supreme Court demonstrated that the central issue regarding a statute challenged as 

unauthorized by the Commerce Clause is whether the regulatory scheme created by the statute 

has a “substantial relation” to interstate commerce. United States v. Lopez, 514 U.S. 549, 558-59 

(1995).  Several courts have expressly recognized the ESA as an “economic regulatory scheme.” 

GDF, 326 F.3d at 640; see also Rancho Viejo, 323 F.3d at 1072-73 (ESA is “commercial” 

regulation by design); ATRC, 477 F.3d at 1273 (“the Endangered Species Act is a general 

regulatory statute bearing a substantial relation to commerce”).   

           Furthermore, the findings and purposes of the ESA show that Congress maintained 

economic considerations in creating the statute.  Observing that “various species of fish, wildlife, 

and plants in the United States have been rendered extinct as a consequence of economic growth 

and development untampered by adequate concern and conservation,” 16 U.S.C. § 1531(a) (1), 
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Congress enacted the ESA as a proactive measure, in order to prevent endangered species from 

becoming completely lost to extinction caused by unregulated economic projects and 

development, much like the way in which Appellee’s proposed construction would. See 16 

U.S.C. § 1531(a) (3) (“these species of fish, wildlife, and plants are of esthetic, ecological, 

educational, historical, recreational, and scientific value to the Nation and its people”). 

1. The ESA explicitly regulates economic development which may be destructive 
to various endangered species, as well as the habitats on which such species 
depend. 

 
The ESA directly regulates interstate commerce in endangered species themselves. In 

particular, Section 9 states: 
 
[W]ith respect to any endangered species of fish or wildlife listed pursuant to 
section 1533 of this title it is unlawful for any person subject to the jurisdiction of 
the United States to— 
 
(A) Import any such species into, or export any such species from the United 
States; *** 
 
(D) possess, sell, deliver, carry, transport, or ship, by any means whatsoever, any 
such species, taken in violation of [Section 9’s prohibitions on “take” of 
endangered species]; 
 
(E) Deliver, receive, carry, transport, or ship in interstate or foreign commerce, by 
any means whatsoever and in the course of commercial activity, any such species; 
 
(F) Sell or offer for sale in interstate or foreign commerce any such species… 
 

 16 U.S.C. § 1538(a) (1).  Plain language of the ESA, highlighted with the provisions 

outlined above, expressly demonstrates congressional intent to subvert both national and 

international trafficking of endangered species in commerce.  Broad language of the statute, 

including phrases such as, “by any means necessary,” also demonstrates legislative intent for the 

scope of the ESA to be as far-reaching as possible as it relates to commercial activity. 
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2. The ESA’s protection of endangered species like the Karner Blue substantially 
affects interstate commerce by preserving current and future economic uses of 
these species, including scientific research, tourism, and commercial trade. 

 
             Protections afforded by the ESA can affect a third interstate market:  the controlled 

commercial exploitation of the species itself after population recovery. Babbit, 214 F.3d at 

495.  The Babbit court reasoned that that red wolves were historically hunted for pelts, and such 

recovery of the species could feasibly lead to a renewal in pelt trade. Id.  Therefore, the potential 

for economic activity stemming from the Karner Blue’s existence on Appellee’s land – such as 

scientific research and tourism – should be considered as a substantial effect on the interstate 

market. 

           Contrary to the well-established body of law upholding ESA authority under the 

Commerce Clause, the Utah District Court erroneously held that the scope of the Commerce 

Clause does not extend to regulate takes of a purely intrastate species. People v. United States 

Fish & Wildlife Serv., 57 F. Supp. 3d 1337 (D. Utah 2014).  In its analysis, the Utah District 

Court first oversimplified the question presented as “whether the taking of an intrastate species” 

had a substantial effect on intrastate commerce, and rather than whether the regulation 

preventing such taking would have a substantial effect. Id. at 1344.   

This reasoning applied by the Utah District Court is misguided in the sense that works 

retroactively - regulation of an endangered species is obsolete once sufficient takings have led to 

extinction.  Furthermore, the analysis fails to pass muster under Wickard:  while an isolated 

taking of an endangered species may not in and of itself have a substantial effect on interstate 

commerce, sufficient takings in the aggregate can ultimately lead to extinction of the species, and 

thus permanently depriving interstate commerce of all present and future economic activities 

associated with such species. Wickard v. Filburn, 317 U.S. 111 (1942)(Congress may regulate 
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wholly intrastate, noncommercial activity if such activity, viewed in the aggregate, would have a 

substantial effect on interstate commerce, even if the individual effects are trivial). 

           The Utah District Court also improperly concluded that the prairie dog had no value in 

interstate commerce.  The court constructively ignored evidence of the prairie dog’s value, 

disregarding the prairie dog’s significant impact on tourism, national parks, and scientific 

research within the state.  Pursuant to the Supreme Court’s holding in Raich, the “de minimis 

character” of individual instances arising under ESA regulation of intrastate species has no 

bearing on its “substantial relationship” to interstate commerce. Raich, 545 U.S. at 17. 

           The Utah District Court incorrectly dismissed such evidence, considering it to be to 

“hypothetical” and too far “attenuated” from interstate commerce.  However, not only does this 

line of reasoning fail under Raich, policy considerations favor a broad scope of the Commerce 

Clause under the ESA given that the economic activities sought to be regulated can be 

permanently lost with the extinction of an endangered species. 

3. The ESA safeguards commercial value in preserving biodiversity within the 
entirety of the United States. 

 
Congress has expressed that it is in the “best interests of mankind to minimize the loss of 

genetic variations,” because such variations are “potential resources.” H.R. Rep. No. 93-412, at 5 

(1973) (Citing example of plant that permitted discovery of means to synthesize chemicals 

critical to regulation of human ovulation, and observing that other species could provide 

“potential cures for cancer and other scourges, present or future”).  When Congress established a 

preceding statute, Congress similarly expressed, “...the commercial value of preserving Earth’s 

biodiversity.” United States v. Bramble, 103 F.3d 1475, 1482 (9th Cir. 1997); see S. Rep. No. 

91-526, at 2 (1969), reprinted in 1969 U.S.C.C.A.N. 1413, 1415 (“[W]ith each species we 

eliminate, we reduce the pool of germ-plasm available for use by man in future years.”); see also 
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119 Cong. Rec. 25,668 (1973) (statement of Sen. Tunney) (“[T]o allow extinction of animal 

species is ecologically, economically, and ethically unsound.”). 

II. APPELLEE’S TAKINGS CLAIM AGAINST FWS IS NOT RIPE GIVEN THAT 
APPELLEE FAILED TO APPLY FOR AN ITP UNDER ESA § 10, 16 U.S.C. §1539(a) 
(1) (B). 

 
Ripeness derives from Article III limitations, as well as prudent judicial reasons for 

refusing to exercise jurisdiction.  See Abbott Labs. v. Gardner, 387 U.S. 136, 148–49 (1967), c.f. 

Califano v. Sanders, 430 U.S. 99 (1977) (overruling Abbott Labs).  “The constitutional 

component of the ripeness inquiry is often treated under the rubric of standing and, in many 

cases, ripeness coincides squarely with standing’s injury in fact prong.” Thomas v. Anchorage 

Equal Rights Comm’n, 220 F.3d 1134, 1138 (9th Cir. 2000).  When determining ripeness of a 

given claim, the court’s analysis is guided by two overarching considerations:  “the fitness of the 

issues for judicial decision and the hardship to the parties of withholding court consideration.” 

Thomas, 220 F.3d at 1141 (quoting Abbott Labs., 387 U.S. at 149). 

The basic rationale of the ripeness doctrine is to prevent the courts from entangling 

themselves in abstract disagreements over administrative policies through avoidance of 

premature adjudication. Abbott Labs, 387 U.S. at 148.  The ripeness doctrine also protects 

agencies from judicial interference until an administrative decision has been formalized and its 

effects “felt in a concrete way by the challenging parties.” Id. A claim is unripe if it rests upon 

contingent future events that may not occur as anticipated or indeed may not occur at all.'" Texas 

v. United States, 523 U.S. 296, 300 (1998), quoting Thomas v. Union Carbide Agric. Prod. Co., 

473 U.S. 568, 580-81 (1985). 
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A. Appellee is Categorically Excluded from Making a Takings Claim. 

Though appellee claims the application of the ESA deprives her of all economically viable 

use, the Oregon Court of Appeals has held that parties must apply for an incidental take permit 

from the federal government before a taking claim becomes ripe.  Boise Cascade v. State, 164 

Or. App. 114 (1999).  The Appellee decided not to pursue the ITP application, and failed to ever 

submit one. This court should adopt the standard set forth by the Oregon Court of Appeals given 

that the holding in Boise Cascade provides a rational, categorical interpretation of the ripeness 

requirement as it pertains to the ESA.  

Moreover, though Appellee developed an alternative development proposal (“ADP”) in an 

attempt to avoid disturbance of the Karner Blue habitat, such efforts not only failed to meet 

requirements of the Wetland Preservation Laws for Brittain County, but are also too dependent 

upon contingent future events to confer ripeness.   

B. Ripeness of Appellee’s Claim does not resolve the Underlying Controversy of this 
Appeal. 

 
In analyzing ripeness of a given claim, courts consider whether “granting relief would serve a 

useful purpose, or, put another way, whether the sought-after declaration would be of practical 

assistance in setting the underlying controversy to rest." State of R.I. v. Narragansett Indian 

Tribe, 19 F.3d 685, 693 (1st Cir. 1994) (ripeness analysis under the Declaratory Judgment Act). 

Ultimately, the lack of ripeness for Appellant’s claim does not alter the fact that Appellant’s 

property has not been deprived of economic value. 
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III. THE COURT SHOULD FIND THAT THE PARCEL SUBJECT TO THE TAKINGS 
CLAIM IS THE ENTIRETY OF LEAR ISLAND, AND NOT JUST THE APPELLEE’S 
LOT, BECAUSE THE FACTORS IN DETERMINING THE ECONOMIC VALUE OF 
THE PROPERTY MUST STEM FROM THE LEAR FAMILY’S ACQUISITION OF 
THE ENTIRE ISLAND IN 1803. 
 
An interest in real property is defined by the bounds that describe its geographic 

dimension and the term of years that describes the temporal aspect of the owner’s interest 

Restatement of Property §§ 7-9 (1936). The Federal Circuit has repeatedly concluded that a 

categorical taking occurs when “all economic viable use, i.e., all economic value, has been taken 

by the regulatory imposition.” Palm Beach Isles Assocs. v. United States, 208 F.3d 1374 (Fed. 

Cir. 2000). In determining if a regulation has engendered a partial regulatory taking, the Court 

adheres to the four factors set forth in Penn Central: “1) the extent to which the regulation 

interfered with the claimant’s investment-backed expectations, 2) the character of the 

government action, and 3) the economic impact of the regulation on the claimant have 

“particular significance” when determining if a regulation has engendered a partial regulatory 

taking.” Appolo Fuels, Inc. v. United States, 381 F.3d 1338 (Fed. Cir. 2004) (quoting Penn 

Central Transp. Co. v. City of New York, 438 U.S. 104, 130 (1978)).  

A. In a Takings Analysis, When Determining the Rights That Have Been Abrogated, the 
Parcel of Land Must Be Considered in Whole. 

 
In order to evaluate the takings claim, the court must first determine the specific parcel of 

land subject to the taking. While the Supreme Court has refused to prescribe a specific formula 

to determine the appropriate parcel in a regulatory taking, the Court has instructed a focus on 

‘the parcel as a whole’. Appolo Fuels, 381 F.3d at 1346. While the Court has not issued a 

definition of ‘parcel as a whole’, it dissuades the use of the parcel subject to the regulation as the 

appropriate parcel. The Court has noted that “to the extent that any portion of property is taken, 

that portion is always taken in its entirety; the relevant question, however, is whether the 
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property taken is all, or only a portion of, the parcel in question.” Concrete Pipe & Prods. v. 

Constr. Laborers Pension Tr., 508 U.S. 602, (1993). Further, the Court in Andrus v. Allard held 

that “where an owner possesses a full ‘bundle’ of property rights, the destruction of one ‘strand’ 

of the bundle is not a taking.” Andrus v. Allard, 444 U.S. 51, 66 (1979) 

The Court in Tahoe-Sierra rejected the “conceptual severance” approach, reversing the 

trial court’s decision to divide the property into “temporal segments”. Tahoe - Sierra Pres. 

Council v. Tahoe Reg'l Planning Agency, 535 U.S. 302, 331 (2002). Tahoe-Sierra made it clear 

that the ‘parcel in whole’ included “temporal future interests as well as present possessory 

interests.” Id.  Under a takings analysis, the Court in Penn Central said that a single parcel is not 

divided into segments in an “attempt to determine whether rights in a particular segment have 

been entirely abrogated.” Id. at 327 (quoting Penn Central, 438 U.S. at 130). The court in Penn 

Central explained that since a temporary measure does not destroy the landowners’ future 

interests, it is not a taking. Resource Investments, 85 Fed. Cl. at 480-81 (citing Tahoe-Sierra, 

535 U.S. at 317). 

B. The Relevant “Investment Backed Expectations” for the Economic Value of the Property 
Should Be Based on the Appellee’s Ancestor’s Acquisition of the Entirety of Lear Island 
in 1803. 
 
The Supreme Court in its more recent takings cases rejected the so-called “conceptual 

severance” arguments that would apply a takings analysis to just one portion of a combined 

property. Tahoe-Sierra, 535 U.S. at 331. Instead, a “flexible approach”, designed to account for 

factual nuances, should be used to determine the relevant parcel for takings analysis, which takes 

into account the value of other lots in the same subdivision. Loveladies Harbor v. United States, 

28 F.3d 1171, 1181 (Fed. Cir. 1994). 
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Cornelius Lear and his descendants have occupied Lear Island since 1803. The island has 

since been used for farming, hunting and fishing. King James Lear came into possession of the 

Lear Island grant in 1965 and subdivided the lots into three parcels. These lots were then deeded 

to his three daughters, who came into possession of the lots following his death in 2005. The 

Heath was designated by the FWS as a critical habitat for the New Union subpopulation of the 

Karner Blues in 1978, and has been subject to regulation long before the Appellee obtained the 

title in 2005. The Lear family, having enjoyed and exploited the entirety of Lear Island for nearly 

two centuries before subdividing it into three lots, cannot now claim that it has been deprived of 

all economic value because one of those lots has restrictions.  

This means that the Appellee’s investment backed expectations included the application 

of these restrictions to her property and therefore, in no way impacts her investment backed 

expectations. In Nordlinger v. Hahn, the Supreme Court held that "an existing owner rationally 

may be thought to have vested expectations in his property or home that are more deserving of 

protection than the anticipatory expectations of a new owner at the point of purchase." 

Nordlinger v. Hahn, 505 U.S. 1, 13 (1992). In fact, since the Appellee received her property as a 

gift from her father, even less than a new investor, she has no investment in the property. In light 

of the case law, since the Appellee came into possession of the property centuries after the 

effective date of the regulation, the relevant “investment backed expectations” for the economic 

value of the property should be based on her ancestor’s acquisition of the entirety of Lear Island 

by congressional grant in 1803. 

IV. THE COURT SHOULD FIND THAT ANY RESTRICTION ON THE APPELLEE’S 
LOT IS TEMPORARY AND PRECLUDES A TAKINGS CLAIM BECAUSE THE 
LOT WILL BECOME DEVELOPABLE IN TEN YEARS AND DOES NOT 
COMPLETELY DEPRIVE THE APPELLEE OF HER PROPERTY’S ECONOMIC 
VALUE. 
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The Court in Tahoe-Sierra found that a ‘temporary’ prohibition that lasted almost 6 years 

was a taking. Tahoe-Sierra, 535 U.S. at 331. The Court held that even a temporary prohibition 

that turned into a long-term ban is conclusive even though the moratorium greatly exceeds the 

time initially specified.  As Chief Justice Rehnquist explains in the dissent, “Lucas is implicated 

when the government deprives a landowner of all economically beneficial or productive use of 

land.” Id. at 558 (citing Lucas, 505 U.S. at 1015). The Court held that the moratorium 

temporarily deprived the petitioner in Tahoe-Sierra of all economically viable use of their land. 

In Tahoe-Sierra, the agency imposed a temporary moratorium in order to maintain the status 

quo while developing a growth strategy. The landowners claimed that the moratorium deprived 

them of all viable economic use of their property.  The Supreme Court held that simply enacting 

and implementing regulations did not constitute a per se taking of the property. The Court 

explained that using a bright line rule that even a brief deprivation of all economic use 

constitutes a compensable taking would impose unreasonable obligations on the government. 

Instead, the court used a number of factors in determining whether a taking had occurred, such as 

“the landowner's’ investment backed expectations, the actual impact of the regulation on the 

landowners, the importance of the public-interest involved, and the reasons for imposing the 

temporary restriction.” Id. at 306. As Justice Rehnquist explains in his dissent: 

When a regulation merely delays a final land use decision, we have recognized 
that there are other background principles of state property law that prevent the 
delay from being deemed a taking. We thus noted in First English that our 
discussion of temporary takings did not apply in the case of normal delays in 
obtaining building permits, changes in zoning ordinances, variances, [because] 
… the like are longstanding features of state property law and part of a 
landowner’s reasonable investment-backed expectations.  

 
Id. at 559. The Appellee’s decision to first obtain a development permit and the subsequent 

process of obtaining such a permit are simply such normal delays. The continued annual mowing 



20	  
	  	  

of the Heath is voluntary servitude on the Appellee’s part and was delayed in due part to the 

plaintiff’s own decisions. 

In Tahoe- Sierra, the Court held that the moratorium lasting nearly six years bears no 

resemblance to the short-term nature of traditional moratoria as understood from state property 

law precedent, and “cannot be said to resemble any “implied limitation” of state property law, it 

is a taking that requires compensation.” Id. at 561. 

However, unlike in Tahoe-Sierra, the Appellee could have seized her voluntary mowing of 

the Heath, which would have allowed for the natural destruction of the butterfly habitat in ten 

years. Although it would be a grave loss to the public and nature, had the Appellee stopped 

mowing the Heath when she initially obtained the lot in 2005, the access strip would have 

become inhabitable for the Karner Butterflies. If the Karner Butterflies no longer inhabited the 

Appellee lot, it would no longer be subject to the regulation from which this takings claim arises. 

Therefore, although the moratoria would be for 10 years, the period of time has been extended by 

the Appellee’s own decisions.  

V. THE COURT SHOULD FIND THAT THE APPELLEE’S TAKINGS CLAIM IS 
PRECLUDED BECAUSE THE BRITTAIN COUNTY BUTTERFLY SOCIETY’S 
OFFER TO PAY $1000 PER YEAR IN RENT FOR WILDLIFE VIEWINGS 
CONSTITUTES ECONOMIC VALUE FROM THE PROPERTY. 
 

The willingness of the Brittain County Butterfly Society to pay to run butterfly tours 

demonstrates that the property retains some economic value even if it cannot be developed. The 

majority in Tahoe-Sierra has references to both economic “value” and “use”, but did not 

expressly distinguish the two. The court wrote: 

[A] permanent deprivation of the owner’s use of the entire area is a taking” whereas, a 
temporary restriction that merely causes a diminution in value is not. Logically, a fee 
simple estate cannot be rendered valueless by a temporary prohibition on economic use, 
because the property will recover value as soon as the prohibition is lifted.  
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Id. at 546. Essentially, the court explains that value is not eliminated by temporary restrictions 

because economic use is not eliminated. The value inhering in the parcel that is subject to the 

moratorium is the present discounted value of the anticipated future, post-moratorium use of the 

land.  

The $1000 per year in rent offer by Brittain County Butterfly Society is, by definition, 

economic value inhered in the title of the land. The fact that her annual property taxes are greater 

than this income, does not mean that the owner has been deprived of all economic use of the 

land. As explained by the court in Tahoe-Sierra, the property will recover value when the 

moratorium is lifted. Id. Ten years after the Appellee stops mowing the Heath, the regulation will 

no longer affect the land. At that point, the prohibition will be lifted, thereby allowing for the 

increase of the land’s value, which will offset the high taxes. Regardless, high property taxes, 

like delays in permits and maintenance costs, are normal risks that any landowner is subject to 

and should reasonably expect. The law does not state that annual property taxes play any role in 

determining the economic value of the property, especially in a temporary takings analysis. 

Taxes have been paid by the Appellee and her ancestors annually and as the court explains, are 

part of a landowner’s reasonable investment-backed expectations. 

The Appellee’ takings claim is precluded because the Brittain County Butterfly Society’s 

offer to pay $1000 per year in rent for wildlife viewing clearly constitutes economic value from 

the property, regardless of the annual taxes.  

VI. PUBLIC TRUST PRINCIPLES INHERENT IN TITLE PRECLUDE CORDELIA’S 
CLAIM FOR A TAKING BASED ON THE DENIAL OF A COUNTY WETLANDS 
PERMIT. 

 
The Appellee is precluded from making a takings claim based on the denial of a county 

wetlands permit. The nature of a permit system is that permission may be granted if the 
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application complies with the permit requirements. So simply because the Appellee was denied 

her permit does not amount to a taking. Moreover, the regulation that is responsible for the 

Appellee’s permit denial was firmly established prior to her coming into possession of the land. 

For both of these reasons the Appellee should be precluded from establishing a takings claim. 

A. The Denial of a Permit is Not a Valid Basis for a Takings Claim. 

The Appellee applied for a County Wetlands Permit, and the very existence of a permit 

system implies that permission may be granted. United States v. Riverside Bayview Homes, Inc., 

474 U.S. 121, 106 S. Ct. 455 (1985). If the Appellee had applied for and been denied a permit for 

a use that did not violate public trust principles, then she may have been able to establish a claim 

for a taking. However, this is not the case here; the Appellee applied to build a private residence 

on wetlands adjacent to navigable waters, violating public trust principles. She was ultimately 

denied because her intended use of the land violated public trust principles and was not a water 

dependent use.  Based on the premise that a permit system’s existence implies that permission 

may be granted, the Appellee cannot make a takings claim simply because she cannot use the 

land in any way she chooses, because she may still be granted a permit to use the land for a 

different use. 

1. The Permit Was Denied Because the Public has an Inherent Interest in the One 
Half-Acre Wetland Portion of the Appellee’s Land that the Permit was based on. 

           Lucas v. S.C. Coastal Council, 505 U.S. 1003, 112 S. Ct. 2886 (1992) held that a 

regulation that leaves a landowner without any "economically beneficial use" of land is a taking, 

requiring compensation under the U.S. Constitution's Fifth Amendment. However, there are two 

(2) main exceptions to this rule. Id. One of these exceptions is: if the regulation is part of the 

state's background principles of property law, then compensation is not required. Id. The thought 
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is that any regulations that are part of background principles are inherent in title to begin with. 

Id. 

In our case, the one half acre of land in question involves a wetland. The state has a 

legitimate interest in preserving wetlands in order to maintain public trust in those lands. 

Generally, the public has an interest in navigable waters and wetlands adjacent to navigable 

waters. The public trust principles in these areas result in the public having the right to use them 

for fishing, fowling, and navigation (all of which are water dependent uses). Some states have 

expanded these trust principles to include a right to create access. Brittain County, in order to 

regulate and maintain the public’s trust, has developed the Wetland Preservation Law. Since the 

area in question for the present case is a wetland that is adjacent to navigable waters, it naturally 

follows that it should be subject to the regulations that maintain public trust principles inherent in 

property of that type, such as the Wetland Preservation Law enacted by Brittain County. 

           Moreover, regulating based on the principles of public trust is a well-established concept, 

not only for New Union, but for the entire United States. This concept is firmly established in 

statutes and case law. See. Illinois Central Railroad Co. v. Illinois, 146 U.S. 387, 13 S. Ct. 110 

(1892). These concepts should not be disregarded for a one-half acre of land and the Appellee 

should be precluded from establishing a takings claim. 

B. The regulation responsible for the Appellee’s permit denial was established prior to 
coming into possession of the land, limiting her reasonable investment-based 
expectations of use. 
 

           At the time the Appellee came into possession with the property in question, the 

regulations were already established, rendering her expectation in the use of the property exactly 

what it is now. Although, it may not have been established at the time of the 1803 grant to 

Cornelius Lear that lands underwater within 300 feet of the shoreline were protected as public 
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trust waters, it was established when the Appellee took possession of the property. It wasn’t until 

after 1810 that non-tidal rivers were considered to have public trust interests. See P.P.L. 

Montana v. Montana, 132 S. Ct. 1215, 1227 (2012). However, at the time of the conveyance to 

the Appellee in 1965 this was a well-established background principle of state law, having been 

in existence for over 150 years. The Appellee did not come into possession of her property until 

2005, which is well after the Wetland Preservation Law was enacted in 1982. 

           When a petitioner acquires property post-regulation they are precluded from making a 

takings claim unless the regulation was so onerous or unreasonable to compel compensation. 

Palazollo v. Rhode Island, 533 U.S. 606, 626 (2001). Here, it cannot be established that the 

regulation is so unreasonable or onerous to compel compensation. The Appellee owns ten (10) 

Acres and the regulation that resulted in a denial of a county wetlands permit only affects one 

half-acre marsh. The mere relativity of size in proportion to the remaining nine and one half (9 

½) acres in and of itself proves not to be unreasonable. Moreover, even if the permit is denied, 

there may be other viable uses available to the owner. United States v. Riverside Bayview Homes, 

Inc., 474 U.S. 121, 106 S. Ct. 455 (1985). Had the Appellee proposed to use this portion of her 

land for a water dependent use her permit may have been granted, providing her with another 

viable use of her land. 

VII. FWS AND BRITTAIN COUNTY SHOULD NOT BE HELD AS ONE FOR 
PURPOSES OF ESTABLISHING A TAKING.  

 
The individual regulations at issue in the Appellee’s case cannot amount to a taking by 

themselves, for each does not deprive the Appellee of all economic value of her land. 

Additionally, it goes against public policy to hold two (2) separate regulations enacted by two (2) 

separate regulatory agencies as ones for purposes of establishing a takings claim. Therefore, the 
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Appellee should not be able to establish a takings claim from the regulations controlling use of 

her property.  

A. The individual regulations do not amount to a per se taking under Lucas or an ad hoc 
taking under Penn central. 
 

           Under Lucas v. S.C. Coastal Council, 505 U.S. 1003, 112 S. Ct. 2886 (1992), the court 

held categorically that when a regulation leaves property with no productive or economically 

beneficial use that it is a taking that requires just compensation. The court emphasized the word 

“no” in that the categorical rule would not apply if the diminution in value were 95% instead of 

100%. Id. at 1019. Here, neither one of the regulations at issue leave the Appellee’s property 

with a 100% diminution in value. The hearth portion of the Appellee’s land regulated by the 

FWS only takes up nine and one half (9 ½) out of the ten (10) acres so it fails under Lucas 

because it does not completely deprive the Appellee of any economic value in her land. In 

addition, the denial of the county wetland permit regulated a one half (½) acre portion of her ten 

(10) acre property, which also fails under Lucas because it does not completely deprive the 

Appellee of all economic use of her property. 

           After determining that there is no categorical taking under the Lucas analysis, courts look 

to see if there was an Ad Hoc taking under the Penn Central analysis. Looking at this analysis, it 

can still be shown that the Appellee cannot establish that there was a taking requiring just 

compensation. Under the Penn Central analysis, the court must balance (1) the extent to which 

the regulation has interfered with the property owner's reasonable investment-backed 

expectations; (2) the economic impact of the regulation on the claimant; and (3) the character of 

the governmental action at issue.	  Norman v. United States, 63 Fed. Cl. 231 (2004). 

           The first prong of the Penn Central analysis weighs in our favor because the Appellee had 

no investment-backed expectations when she took possession of this property in 2005 because 
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there were already well-established background principles inherent in her title. The specific 

regulation that is in question today was already enacted for twenty three (23) years prior to the 

Appellee taking possession of the land. Additionally, since there is no real investment-backed 

expectations held by the Appellee then there really cannot be a significant economic impact from 

the regulations. Finally, the character of each regulation is of significant interest to not only the 

government, but the public as well. 

B. It goes against Public Policy to take the two separate regulations as one for purposes of 
establishing a taking. 
 

Since this is a novel issue, it is only fitting to look at the purpose behind establishing just 

compensation for regulatory takings of property. It is firmly established that the interests of the 

general public far outweigh those interests privately held. The government has a substantial 

interest in the regulation of lands held in public trust or lands encumbered by an endangered 

species. This interest is held in both instances for the benefit of the general public. 

The concept of just compensation for a complete deprivation of economic benefit was 

established to provide relief for individuals whose property was taken by a single agency for the 

benefit of the general public. These agencies should not be forced to pay compensation for a 

complete taking that was not directly related to their regulation. To hold otherwise would violate 

public policy in that governmental agencies would be hesitant to regulate in the future for fear of 

another regulatory agency enacting an additional regulation that would provide the property 

owner with a claim for a taking requiring compensation. 

C. Even if held as one for purposes of a taking, there is still some economic value left in 
Lear’s property based on the income available from the butterfly society that would 
preclude compensation. 

The Appellee would like to argue that these two regulations taken together amount to a 

complete diminution in value of her property. However, as we learned from the landmark case 
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Lucas, if there is not a 100% diminution, a claim for a taking requiring just compensation cannot 

be established. When looking at the two regulations imposed on the Appellee’s land combined 

there is still not a 100% diminution in value. The Appellee has been offered a yearly payment of 

one thousand dollars by the Brittain County Butterfly Society for the privilege of conducting 

butterfly viewing outings on her property. The fact that there is some sort of economic value in 

this property precludes the Appellee from establishing a taking under Lucas. In addition, if the 

Appellee ceases mowing the land in question for ten (10) years then the nine and one half (9 ½) 

acres regulated by the FWS will no longer be occupied by the Karner Blue Butterflies, increasing 

her economic value in her property. 

CONCLUSION 

For the foregoing reasons, the United States Fish and Wildlife Services, and Brittain 

County, New London requests the Court to AFFIRM the district court’s determinations that: (1) 

the ESA is a valid exercise of Congress’s commerce power and (2) public trust limits on uses of 

state navigable waters do not inhere the Lear’s 1803 congressional grant of title. The 

Government further requests the Court to REVERSE the district court’s rulings that: (1) 

Plaintiff’s takings claim is Ripe for Litigation; (2) the relevant parcel for takings analysis is the 

Appellee’s lot, not all of Lear island; (3) the relevant time period for the takings analysis is the 

current permissible development of the property; (4) the Plaintiff has been deprived of all 

Economic use of her property; and that (5) United States Fish and Wildlife Services and Brittain 

County are jointly and severally liable for any taking of Plaintiff’s property.  

 

 

Dated: Nov. 28, 2016                          
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Respectfully submitted,  

Counsel for Appellant	  


