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Question Presented 

 

1. Whether the Endangered Species Act (ESA) is a valid exercise of Congress’s 

Commerce power as applied wholly to an intrastate population of an engendered 

species. 

 

2. Whether the Plaintiff’s claim against the United States Fish and Wildlife Service 

(FWS) is ripe without having applied for an Incidental Take Permit (ITP) under ESA 

§ 10, 16 U.S.C. § 1539(a)(1)(B). 

 

3. Whether the relevant parcel is the entirety of Lear Island, or the Plaintiff’s lot as 

subdivided in 1965. 

 

4. Whether the fact that the Plaintiff’s property will become developable upon the 

natural destruction of the endangered species’ habitat in ten years time shield the 

FWS and Brittain County from a takings claim based upon a complete deprivation of 

economic value of the property. 

 

5. Whether the Brittain County Butterfly Society’s offer to pay $1,000 per year to rent 

the property for wildlife viewing precludes a takings claim for complete loss of 

economic value.  

 

6. Whether public trust principles inherent in title preclude the Plaintiff’s claim for a 

taking based on the denial of a county wetlands permit.  

 

7. Whether FWS and Brittain County are liable for a complete deprivation of the 

economic value of the Plaintiff’s property when either the federal or county 

regulation, by itself, would still allow development of a single-family resident. 
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JURISDICTIONAL STATEMENT 
 

 This case may be reviewed by this Court pursuant to 28 U.S. Code § 1291. All three 

parties to the case filed Notice of Appeals. The two Defendants, the United State Fish and 

Wildlife Service, and Brittain County, New Union Filed on June 9, 2016. Plaintiff 

Cordelia Lear filed Notice on June 10, 2016.   

STATEMENT OF THE CASE 

 

Appellant, Cordelia Lear, is seeking a declaration from the Court that the 

Endangered Species Act (“ESA”), 16 U.S.C. §§ 1531-1544 (2012), is an unconstitutional 

exercise of Congress’s congressional legislative power due to the inability to regulate a 

wholly intrastate population of an endangered species when there is no substantial 

relation to interstate commerce. If the Court finds that such regulation is a valid exercise 

of Congress’ congressional legislative power then the Plaintiff is seeking just 

compensation from both the United States Fish and Wildlife Service (“FWS”) and 

Brittain county for the regulatory taking of her property.  

 On June 1, 2016 the United States District Court for the District of New Union 

issued an order dismissing the Plaintiff’s claim for a declaratory judgment in relation to 

the ESA, but found for the Plaintiff in the her claim of a regulatory taking of her 

property. The Court awarded $10,000 damages against the defendant FWS, and $90,000 

damages against defendant Brittain County. On June 9, 2016 both Defendants filed a 

Notice of Appeal, followed by the Plaintiffs Notice of Appeal dated June 10, 2016. 

Defendant FWS appeals the entirety of the District Court’s decision except the ruling that 

the ESA is a constitutional application of Congress’ congressional legislative powers. 

Defendant Brittain County appeals the District Court’s decision in all facets. The Plaintiff 
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appeals the District Court’s decision solely on the ruling that the ESA is a valid exercise 

of Congress’ commerce power.  

 

STATEMENT OF THE FACTS 

Lear Island is an island in Lake Union that is two miles long and one mile wide, 

consisting of 1,000 acres. R. at 4. Upon the death of her father in 2005, Cordelia Lear was 

deeded 10 acres of the property (Cordelia Lot), while the remaining 990 acres were 

divided among her two siblings. R. at 5.  One acre of the Cordelia Lot is an emergent 

marsh, the remaining nine acres comprise of a field kept open by annual mowing each 

October. R. at 5. This field, also known as the Heath, has become covered with wild Blue 

Lupine flowers. R. at 5. Subsequently, the Blue Lupine flower is the only type of food 

which the Karner Blue feeds on. R. at 5. The Karner Blue is an endangered species of 

butterfly pursuant to 50 C.F.R. Section 17.11 (2105).  Populations exist of the Karner 

Blue in other states, but the only population in New Union lives on the Heath on Lear 

Island. R. at 5. The Karner Blue do not migrate as a species and never fly more than a 

few miles from the place of their birth. R. at 5. 

In 1965 when her father subdivided the lots, the Britton Town Planning Board 

approved that each of the subdivided lots could have at least one single-family dwelling. 

R. at 5. In April 2012, Cordelia Lear contacted the New Union branch of the Fish and 

Wildlife Service (FWS) to inquire about what permits she would need to build the single 

family dwelling on her land. R. at 6. The FWS advised that any disturbance to the Lupine 

flowers would constitute a take of the endangered butterfly in violation of the endangered 

species act (ESA). R. at 6.  The FWS suggested that Cordelia obtain an Incidental Take 

Permit (ITP), but in order to file an application for such a permit, Ms. Lear would have to 
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develop a habitat conservation plan. R. at 6.  The total cost of this application would be 

150,000 dollars. R. at 6. Beyond that, for every acre of land she developed she would 

have to provide another similar contiguous acre for the flowers to develop. R. at 6.  

 Cordelia instead sought to create an Alternate Development Proposal  (ADP), 

which would not disturb the lupine flowers. R. at 7.  She would fill in a half of acre of the 

marsh, which together with the access causeway adjacent to the Heath, would provide her 

with enough land to build a home. R. at 7. The ADP required a permit from Brittain 

County, but the Brittain County Wetlands Board denied the permit in December of 2013 

on the grounds that the permits to fill wetlands can only be granted for water dependent 

use and that a residential dwelling is not water dependent use. R. at 7.     

The fair market value for the property is $100,000 and the annual property tax is 

$1,500. R. at 7. There is no market in the County for the property for recreational use 

without the ability to develop the property, nor does the land have any market for timber 

or agriculture. R. at 7. The Britton County Butterfly Society has offered to pay Cordelia 

$1,000 dollars annually for butterfly tours. R. at 7. Rather than accept this offer, in 

February of 2014, Cordelia commenced this action seeking a declaration that the ESA as 

being applied to her land was unconstitutional or alternatively she is seeking 

compensation for the regulatory taking of her land.  

 

SUMMARY OF THE ARGUMENT 

 

The Plaintiff first argues that the ESA is unconstitutional as applied to the wholly 

intrastate species of the Karner Blue Butterfly. The ESA derives its authority from the 

Commerce Clause of Article 1 of the Constitution.  Courts have found that the Commerce 

power of Congress is not an unrestricted police power and has defined outer limits. The 
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three categories that commerce may be regulated under are the channels of Commerce 

(i.e. waterways), the instrumentalities of Commerce (i.e. roads and cars), and those 

actions that bear a substantial relationship to interstate commerce. The ESA is not an 

instance of a channel or instrumentality of commerce, so it must be analyzed as to 

whether it substantially relates to interstate commerce.  In Morrison, the court found four 

main considerations for whether an activity had a substantial relationship or effect on 

interstate commerce. The first consideration is if the regulation is economic or 

commercial in nature; second is whether the statute has a jurisdictional element that ties it 

to commerce; and third if in the Congressional findings connect the regulation to 

commerce. However, the jurisdictional element and the Congressional findings are 

merely persuasive factors. The final consideration is the degree of attenuation between 

the regulated intrastate activity and the substantial effect on interstate commerce, if it is 

too far attenuated then the regulation cannot be upheld as having a substantial effect on 

interstate commerce. The ESA, on its face, is not commercial in nature, nor do its 

jurisdictional elements or congressional history suggest an explicit commercial purpose. 

Therefore, it must be analyzed under the fourth consideration (degree of 

attenuation).  The relationship between a wholly intrastate subspecies of the Karner Blue 

butterfly that can never migrate off Lear Island, and interstate commerce is too far 

attenuated to be a valid exercise of commerce. 

Should the Court decide the ESA is applicable, the Plaintiff argues that there has 

been a ripe taking of her property which requires just compensation.  The Justiciability 

doctrine of ripeness has been commonly applied by the courts. Due to a desire for judicial 

efficiency Courts prefer that claims are only filed in court as a last alternative.  In the case 
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at bar the plaintiff did not file an ITP, which is the final stage of administrative appeal for 

the taking of her property. The letter from the FWS made it abundantly clear that without 

replacing each acre developed with contiguous acres of new habitats for the Karner Blue 

Butterfly, no alternative habitat plan would be approved. The replacement of contiguous 

property is impossible for the plaintiff to complete.  This, coupled with the exuberantly 

burdensome cost for the filing of an ITP ($150,000), makes any administrative remedies 

futile. In the face of futility a party can bypass administrative appeals and file a suit in 

court. As such this claim is ripe.   

 The Takings Clause of 5
th

 Amendment of the United States Constitution states, 

“nor shall private property be taken for public use, without just compensation. ”U.S. 

CONST. amend. 5. From this clause of the 5
th

 Amendment, Courts developed a “taking 

analysis” to determine if the government has deprived a person of private property and 

whether compensation is accordingly required. The court has implemented this takings 

analysis in Palazzolo v. Rhode Island, 533 U.S. 606, which states that the Takings Clause 

was incorporated to prevent the government from forcing private citizens to bear public 

burdens which should burden the public as a whole. 

In order to be compensated for a taking a party must demonstrate that they have 

been completely deprived of the economic value of their property due to the 

regulation.  Although the government asserts that the entire island is the relevant portion 

of property, this is not the case. When the owner of the property died in 2005 they deeded 

ten acres of the island to the Plaintiff, Cordelia Lear, and the remaining 990 acres were 

divided among to the plaintiff’s other two siblings. R. at 5. The deed transferred the rights 

of the land to Cordelia alone and it is only that land, her 10 acres, which is being 
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restricted by the government’s regulation. Accordingly it is the only land that should be 

considered for a taking analysis. Once a taking has been established it is for the court to 

decide whether the taking is permanent or temporary. If a taking is temporary then just 

compensation will not be necessary. However, in the case at bar the Plaintiff will be 

deprived of the complete economic value of her property for a minimum of ten years. The 

Supreme Court has established that when evaluating a taking claim the court must 

analyze the geographic boundaries of the relevant parcel and the term of years the 

restriction will last. Tahoe Sierra Pres. Council v. Tahoe Reg’l Planning Agency, 535 

U.S. 302, 332 (1936). The Supreme Court found that 32 months was not long enough to 

constitute a permanent taking. In the present case the Plaintiff’s argue that ten years is a 

significantly longer period than 32 months and that a ten-year restriction does constitute a 

permanent taking.  

The Plaintiff’s claim of a taking could possibly be precluded by public trust 

principles if such principles were present. In the case at bar there are no such principles 

restricting the Plaintiff’s claim of a complete deprivation of economic value. At the time 

of the granting of title by the state of New Union to the owner, King James Lear, there 

were no such principles. At that time the state was free to distribute lands under water as 

they saw fit. Also in response to the Defendant’s claim of public trust principles the 

Plaintiff contends that the Brittain County Wetlands Preservation Law exceeds the 

constitutional limit due to the taking of the property for non-public use. The Plaintiff 

provides multiple factors for the Court to evaluate in their deferential review, including; 

the stated purpose of water-dependent use, the lack of navigational protections, and lack 

of public burden.  
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When evaluating the taking claim the Court must consider the Federal Regulation 

and County Regulation together. It has been suggested by the District Court, and is 

supported by the Plaintiff, that the two Defendants in this case be evaluated in the same 

light as jointly liable tortfeasors.  Both Defendants are liable for the complete taking of 

the Defendant’s property. Any finding inconsistent with this view would be against the 

justice and fairness prescribed to this evaluation by Justice O’Connor in Palazzolo.   

ARGUMENT 

 I. THE ESA IS NOT A VALID EXERCISE OF CONGRESS’S COMMERCE 

POWER AS APPLIED TO A WHOLLY INTRASTATE POPULATION OF 

AN ENDANGERED BUTTERFLY. 

 

The scope and reach of Congressional regulations under the commerce power are 

limited. The power to regulate commerce is not an unlimited police power; it must be 

related to interstate commerce. The definition of commerce and scope of Congressional 

authority has been an evolving doctrine.  The trend in the last 2 decades has supported the 

limitation of commercial regulations to three broad categories. The power to regulate 

commerce is limited to the channels of commerce, the instrumentalities of commerce and 

those activities that are substantially related to interstate commerce. United States v. 

Lopez, 514 U.S. 549, 558 (1995).  The ESA is not an example of an instrumentality nor a 

channel and must be analyzed through the substantial relations category which is also 

limited in breath and scope. Ultimately the ESA when applied to interstate and some 

intrastate species has been demonstrated as constitutional under the Commerce Clause, 

but as applied to the facts at bar they do not reach the threshold of a substantial relation to 

interstate commerce as characterized by Lopez and its progeny. 
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A. The Scope Of The Congressional Commerce Power Must Be Limited To Those 

Activities That Are Substantially Related To Interstate Commerce. 

 

Congressional commerce power derives itself from Article First, Section 8 of the 

Constitution, which empowers Congress with the ability “to regulate Commerce with 

foreign Nations, and among the several States, and with the Indian Tribes.” USCS Const. 

Art. I, § 8, Cl 3.  Commerce has been defined as for constitutional purposes synonymous 

with “intercourse. It describes the commercial intercourse between nations, and parts of 

nations, in all its branches, and is regulated by prescribing rules for carrying on that 

intercourse.” Gibbons v. Ogden, 22 U.S. 1, 189-90 (1824). The term among the several 

States is meant to define the extent of Congressional reach to regulate commerce as it 

relates to those states; it is settled that, “The word ‘among’ means intermingled with.” 

Gibbons, 22 U.S. at 194. With this context the commerce power allows Congress to 

regulate the “[c]ommerce among the States, [which] cannot stop at the external boundary 

line of each State, but may be introduced into the interior.” Id.  

 Although it was not disputed that Congress could regulate interstate, Gibbons 

failed to clarify the meaning of commerce that extends into the interior of a state. The 

commerce power of Congress encompasses more than mere interstate commerce or 

commerce between states; “It extends to those activities intrastate which so affect 

interstate commerce.” United States v. Darby, 312 U.S. 100, 118 (1941). From this point 

forward the scope of Congressional commerce power seemed to grow exponentially. In 

Wickard v. Filburn, 317 U.S. 111 (1942), the following year, the Supreme Court 

expanded and clarified the definition of intrastate commerce as exposed in Darby. It 

clarified that "[e]ven if [an] appellee's activity be local and though it may not be regarded 

as commerce, it may still, whatever its nature, be reached by Congress if it exerts a 
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substantial economic effect on interstate commerce, and this irrespective of whether such 

effect is what might at some earlier time have been defined as 'direct' or 'indirect.'" 

Wickard, 317 U.S. at 125. (Emphasis added). Wickard reinforces the substantial 

economic effect on interstate commerce caveat, yet still was extremely broad in what 

authority it gave to Congress.  

There was a growing concern in the last decades of the Twentieth Century that 

Congressional use and application of the Commerce Clause was being abused and 

stretched too far.  “At one point in time, Congress' Commerce Clause power seemed to be 

virtually unlimited, leading one scholar to "wonder why anyone would make the mistake 

of calling it the Commerce Clause instead of the 'hey-you-can-do-whatever-you-feel-like 

clause.'" People v. United States Fish & Wildlife Serv., 57 F. Supp. 3d 1337, 1343 (D. 

Utah 2014). Citing Judge Alex Kozinski, Introduction to Volume 19, 19 HARV. J. L. PUB. 

POL., 1, 5 (1995). 

 In response to the concern of an unbridled police power through use of the 

Commerce Clause, the Court in Lopez used a challenge to a gun-free zone law to clarify 

the outer limits of the Congressional Commerce power particularly with its application to 

intrastate commerce. The Court looked at the broad scope outlined in Darby and in 

Wickard, but also gave credence to the warning from NLRB v. Jones & Laughlin Steel 

Corp., 301 U.S. 1, (1937). The Court in NLRB cautioned that the scope of the interstate 

commerce power, 

[m]ust be considered in the light of our dual system of government 

and may not be extended so as to embrace effects upon interstate 

commerce so indirect and remote that to embrace them, in view of 

our complex society, would effectually obliterate the distinction 

between what is national and what is local and create a completely 

centralized government. 
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NLRB, 301 U.S. at 37. Recognizing the danger of the “direct” or “indirect” analysis, the 

Court in NLRB instead chose to establish the framework for a “substantial relations” test 

which Darby and Wickard would build upon. In NLRB, the Court declared that intrastate 

activities that "have such a close and substantial relation to interstate commerce that their 

control is essential or appropriate to protect that commerce from burdens and 

obstructions" Id. are within Congressional Commerce Clause powers. NLRB is 

considered the watershed case that Lopez built upon in later years.   

The Lopez Court acknowledges for the 50 years before them, courts have not 

properly adhered to the outer limits of the commerce power as established in NLRB. 

Ultimately Lopez found that, “consistent with the great weight of our case law, that the 

proper test requires an analysis of whether the regulated activity ‘substantially affects’ 

interstate commerce.” Lopez, 514 U.S. at 559. In order for an act of Congress to 

constitute a valid exercise of the commerce power the act must fall within one of the 

three “categories of activity that Congress may regulate.” Lopez, 514 U.S. at 558. These 

categories are the channels of interstate commerce, the instrumentalities of interstate 

commerce, and those activities “having a substantial relation to interstate commerce.” 

Lopez, 514 U.S. at 558-59. 

        In Lopez, the student charged under the 1990 Gun-Free School Zones Act,  “was 

a local student at a local school; there is no indication that he had recently moved in 

interstate commerce, and there is no requirement that his possession of the firearm have 

any concrete tie to interstate commerce.” Lopez, 514 U.S. at 567. In other words his 

cognizable economic activity was wholly intrastate as it relates to the possession of a gun 

manufactured, purchased, and possessed wholly intrastate. “To uphold the Government's 
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contentions here, we would have to pile inference upon inference in a manner that would 

bid fair to convert congressional authority under the Commerce Clause to a general 

police power of the sort retained by the State.” Id. The Lopez Court found this criminal 

statute to be an example of a regulation beyond the outer scope of Congressional power. 

Since Lopez, other cases have since expanded on this analysis, but ultimately the 

substantial relationship test has been the benchmark to test Commerce Clause based 

regulations.  (See also, United States v Morrison, 529 U.S. 598 (2000), where the Court 

found that federal civil remedies could not be enforced under the commerce power for 

state criminal claims). 

B.  The Substantial Relationship Test For Interstate Commerce Is Limited In Scope 

And Breadth.  

 

It is not contested that the “substantial effect test [sometimes] allows Congress to 

regulate purely intrastate activities.” United States v. Kung-Shou Ho, 311 F.3d 589, 598 

(5th Cir. 2002).  The Court in cases after Lopez, were weary of an unlimited and 

unyielding commerce clause and hoped that the substantial effect test would act as a stop 

gag for overly intrusive federal regulations. Lopez is clear that “[w]here economic 

activity substantially affects interstate commerce, legislation regulating that activity will 

be sustained." Lopez, 514 U.S. at 560.  Lopez, however did not clarify exactly what was 

or was not a substantial effect on interstate commerce, beyond the plain meaning of the 

phrase.  

In Morrison, the Court found four main considerations for whether an activity had 

a substantial relationship or effect on interstate commerce. “The first consideration is the 

economic or commercial nature of the regulated intrastate activity.” Ho, 311 F.3d, at 599; 

see also Morrison, 529 U.S. at 613. A Court reviewing a statute under the substantial 
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effects test must first consider if the intrastate activity regulated is economic in nature; 

“thus far in our Nation's history our cases have upheld Commerce Clause regulation of 

intrastate activity only where the activity is economic in nature.” Morrison, 529 U.S. at 

613.  

The second consideration is whether there is “a jurisdictional element in the 

challenged statute that ‘might limit its reach to a discrete set of [regulated intrastate 

activities] that additionally have an explicit connection with or effect on interstate 

commerce.’" Ho, 311 F.3d at 600. (Citing Lopez, 514 U.S. at 562.) Clarifying on this 

consideration, Courts have held that a “jurisdictional element is not alone sufficient to 

render [a challenged statute] constitutional.” United States v. Kallestad, 236 F.3d 225, 

229 (5th Cir. 2000). Ultimately to prevent an overly broad application of the Commerce 

Power, “Congress may not add the words interstate commerce to every statute and expect 

the courts meekly to comply.” Id. The third consideration looks to is the Congressional 

findings, but this factor like the second consideration is merely persuasive. Ultimately, 

“congressional findings are neither necessary nor sufficient for Congress to invoke the 

aggregation principle, but merely are helpful…” Ho at 601.
1
 

The fourth and final consideration is “the degree of attenuation between the 

regulated intrastate activity and the substantial effect on interstate commerce” Id.  This 

consideration is also known as the aggregation principle.  Collectively, Lopez and 

Morrison “[f]oreclose[d] Congressional use of the aggregation principle where the 

alleged relationship between the regulated intrastate activity and the substantial effect on 

                                                        
1
 See also Lopez, 514 U.S. at 557 n.2, where the Court states that, "simply because 

Congress may conclude that a particular activity substantially affects interstate commerce 

does not necessarily make it so." 

https://lmoservices.lexisnexis.com/lcala/ContentRetrieval/GetContentView?val=&docfullpath=%2fshared%2fdocument%2fcases%2furn%3acontentItem%3a4771-FWJ0-0038-X4H7-00000-00&priceplan=subscription&contentcomponentid=6389&pctpguid=urn%3apct%3a30&pinpage=PAGE_599_1107&billbackstring=&parentdocfullpath=%2fshared%2fdocument%2fcases%2furn%3acontentItem%3a487C-K440-0038-X15S-00000-00&parentdocpguid=urn%3acontentItem%3a487C-K440-0038-X15S-00000-00&parentdoccitation=&reportid=1107&pinpageid=599&requestedsource=EmbeddedLink&docid=urn%3acontentItem%3a4771-FWJ0-0038-X4H7-00000-00&componenttype=0&doctitle=Ho%2c+311+F.3d+at+599&type_of_action=7&vendorreportid=&event=gotocontentview&isdossier=False&dialogtype=fullDocWithWorkFolders&dialogpreview=False&pricetoken=ENCR1AES0010%7c15C1A064649B0EEF462FF056A743B5B6FA6B602EB748D4ED80A2F6BBAA59CE1FCD27AA7194C78341E755877007DC157122D4D221BDD051FCA57CB225D2FEA55135A7F46BF76A8B1C25311EE7FFF5CC1F85DF26097DAAA9278A0A7C9587FEB644D737A750EDD17B281F4ECB7EB6C339EE4F888386E73D7C7039D7CD6E7B8468417630449961BB7258D98628D0B14ABA4766D4328952910BD35F27F2AA78A02236095EF499FC8D379ABB6A7414D7CC2A56C207850A5DEEE46FABD9A228567F301912AC463124EC658387AF601BA355AEF4A1E6F4608C1B78C219C06659A185D91BFEE4F7AFC3583C631E70C9756A699A8C
https://lmoservices.lexisnexis.com/lcala/ContentRetrieval/GetContentView?val=&docfullpath=%2fshared%2fdocument%2fcases%2furn%3acontentItem%3a4771-FWJ0-0038-X4H7-00000-00&priceplan=subscription&contentcomponentid=6389&pctpguid=urn%3apct%3a30&pinpage=PAGE_599_1107&billbackstring=&parentdocfullpath=%2fshared%2fdocument%2fcases%2furn%3acontentItem%3a487C-K440-0038-X15S-00000-00&parentdocpguid=urn%3acontentItem%3a487C-K440-0038-X15S-00000-00&parentdoccitation=&reportid=1107&pinpageid=599&requestedsource=EmbeddedLink&docid=urn%3acontentItem%3a4771-FWJ0-0038-X4H7-00000-00&componenttype=0&doctitle=Ho%2c+311+F.3d+at+599&type_of_action=7&vendorreportid=&event=gotocontentview&isdossier=False&dialogtype=fullDocWithWorkFolders&dialogpreview=False&pricetoken=ENCR1AES0010%7c15C1A064649B0EEF462FF056A743B5B6FA6B602EB748D4ED80A2F6BBAA59CE1FCD27AA7194C78341E755877007DC157122D4D221BDD051FCA57CB225D2FEA55135A7F46BF76A8B1C25311EE7FFF5CC1F85DF26097DAAA9278A0A7C9587FEB644D737A750EDD17B281F4ECB7EB6C339EE4F888386E73D7C7039D7CD6E7B8468417630449961BB7258D98628D0B14ABA4766D4328952910BD35F27F2AA78A02236095EF499FC8D379ABB6A7414D7CC2A56C207850A5DEEE46FABD9A228567F301912AC463124EC658387AF601BA355AEF4A1E6F4608C1B78C219C06659A185D91BFEE4F7AFC3583C631E70C9756A699A8C
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interstate commerce is so attenuated that it would justify all regulation, i.e., would turn 

the Commerce Clause into a general police power.” The act being regulated cannot be so 

far removed and obscure in relation to interstate commerce. 

This aggregation theory of the fourth prong has been subject to discussion and 

concern about whether it expands the Congressional Commerce Power too broadly. 

For example, any imaginable activity of mankind can affect the 

alertness, energy, and mood of human beings, which in turn can affect 

their productivity in the workplace, which when aggregated together 

could reduce national economic productivity. Such reasoning would 

eliminate any judicially enforceable limit on the Commerce Clause; 

thereby turning that clause into what it most certainly is not, a general 

police power. 

 

Ho 311 F.3d. at 599.  Ultimately “the Supreme Court has made quite clear, the 

aggregation principle has limits.” GDF Realty Invs., Ltd., 326 F.3d at 629. In order for 

intrastate activity to be sustained as constitutional, Courts must weigh these four 

considerations.  

C.   As Applied To The Facts At Bar The ESA Does Not Reach The Commerce 

Clause Threshold Characterized By Lopez And Its Progeny. 

 

The Plaintiff does not contest that the ESA could be upheld as a valid exercise of 

commerce power in situations involving clearly interstate commerce. Neither is the 

Plaintiff asking the Court to invalidate all uses of the ESA, however this present case 

does not involve interstate commerce. The ability of the ESA to regulate a wholly 

intrastate species of Karner Blue Butterflies on Lear Island does not pass the muster 

under the substantial relations test. 

The ESA is designed to protect endangered species because “these species of fish, 

wildlife, and plants are of esthetic, ecological, educational, historical, recreational, and 

scientific value to the Nation and its people.” 16 U.S.C. § 1531. The ESA makes it 
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specifically illegal “to take any [endangered species, fish or wildlife] within the United 

States or the territorial sea of the United States.” 16 U.S.C. § 1538(a)(1)(A).  Pursuant to 

16 U.S.C. § 1532(19), “[t]he term ‘take’ means to harass, harm, pursue, hunt, shoot, 

wound, skill, trap, capture, or collect, or to attempt to engage in any such conduct.” 

Although there have been several Circuit Court decisions which have found that 

the ESA is valid as applied to specific intrastate species, those decisions are limited in the 

scope to the specific facts in each controversy; these cases must be narrowly applied. In a 

recent 9th circuit case GDF Realty Invs., Ltd. the Court determined the ESA protected 

five species of wholly intrastate subterranean invertebrates. GDF Realty Invs., Ltd., 326 

F.3d at 629. A central issue was whether the taking of the species could be aggregated 

with those of all other species to demonstrate a substantial effect on interstate commerce; 

the Court held it could. This decision can be reconciled with the case at bar.   

In GDF Realty Invs., the Court went through the four considerations of the 

substantial effects test. First they determined it failed the first consideration; “the Cave 

Species takes are neither economic nor commercial. There is no market for them; any 

future market is conjecture. If the speculative future medicinal benefits from the Cave 

Species make their regulation commercial, then almost anything would be.” Id, at 

638.  The second and third considerations, of Jurisdictional element and Congressional 

findings are merely persuasive. Accordingly the Court then looked to the fourth 

consideration to determine whether, “the activity's effects may be aggregated with those 

of other similar activities, the sum of which might be substantial in relation to interstate 

commerce.” Id. at 629. The Court rejected the argument that the future substantial effects 

must be considered to determine aggregate effects. “[T]he possibility of future substantial 
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effects of the Cave Species on interstate commerce, through industries such as medicine, 

is simply too hypothetical and attenuated from the regulation in question to pass 

constitutional muster.” Id. at 638.  Ultimately the Court concluded, “that the link between 

species loss and a substantial commercial effect is not attenuated.” Id. at 640. 

 Another case, Gibbs v. Babbitt, 214 F.3d 483 (4th Cir. 2000), clarified the ways in 

which preservation of a species could be considered an economic activity affecting 

interstate commerce.  In Babbitt there was an interstate species of red wolves living in 

multiple states. The Court held that the “protection of the red wolf on both federal and 

private land substantially affects interstate commerce through tourism, trade, scientific 

research, and other potential economic activities.” Babbit, 214 F.3d at 497. This 

contradicts earlier conclusions of other Circuit Courts decisions like GDF Realty Invs., 

which found these types commerce, such as tourism or scientific research, as too 

attenuated from interstate commerce and too hypothetical to constitute interstate 

commerce. The case at bar involves an intrastate strain of an interstate species, which 

makes it distinguishable from the red wolves in Babbit.  

One recent District Court has found reason to depart from precedent. United 

States Fish & Wildlife Serv., 57 F. Supp. 3d at 1343, concerned the regulation of land 

through the ESA to protect the wholly intrastate population of the Utah prairie dog.  The 

District Court “rejected an argument that the regulation of takes of Utah prairie dogs can 

be aggregated with the regulation of takes of every other intrastate noncommercial 

species. … The court sees no reason to consider such aggregation.”  United States Fish & 

Wildlife Serv., 57 F. Supp. 3d at 1346.  The Utah Prairie Dog was an isolated species and 

the Court viewed the ultimate argument for preservation of this specific wholly intrastate, 
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noncommercial species, with non-definitive ties to other species as “far too attenuated to 

suggest that regulating takes of Utah prairie dogs is a necessary part of the ESA's 

economic scheme. Consequently, the court in this case decline[d] to aggregate the 

regulation of takes of all intrastate noncommercial species.” Id. The Court in a departure 

from other precedent, did not uphold the take as a valid use of the Congressional 

Commerce Power as applied to a wholly intrastate species. 

 In order for the ESA take of the Cordelia Lear’s land to be constitutional under 

the Congressional Commerce power the activity being regulated, (i.e. the preservation 

Karner Blue Butterfly) must be within one of the following three categories outlined in 

Lopez; (1) the power to regulate the channels of interstate commerce, (2) the power to 

regulate the instrumentalities of interstate commerce, or (3) the power to regulate local 

activities that have a substantial economic effect on interstate commerce. ESA 

regulations are neither channels of interstate commerce nor are they instrumentalities of 

interstate Commerce, therefore the proper analysis must be through the third category; 

the power to regulate local activities which have a substantial economic effect on 

interstate commerce.
2
 

In a post Morrison analysis, the taking must be in one of the four substantial 

economic effect categories.  First, much like the Cave species in question in GDF Realty 

Invs., the Karner Blue Butterfly taking is neither, “economic nor commercial. There is no 

market for them; any future market is conjecture.” GDF Realty Invs. 326 F.3d. at 

                                                        
2
 See San Luis & Delta-Mendota Water Auth. v. Salazar, 638 F.3d 1163, 1174 (9th Cir. 

2011) The 9
th

 Circuit conducted a Commerce Clause analysis in which case there was an 

ESA takings claim on rivers involving an intrastate species of fish. They skipped the first 

two Lopez categories of commerce and concluded, “[b]y all accounts, the category most 

applicable here is the third—the "substantial effects" category.” 
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638.  The second and third considerations, of jurisdictional element and Congressional 

findings are merely persuasive for determining a regulatory schemes relationship to 

commerce. It should be noted that on its face, 16 U.S.C. § 1531, does not grant Congress 

the power to enforce the act through the Commerce clause, only latter courts applied this 

analysis.  The Court must look to the fourth prong and determine whether “the activity's 

effects may be aggregated with those of other similar activities, the sum of which might 

be substantial in relation to interstate commerce.” GDF Realty Invs., 326 F.3d  at 629. 

In reviewing the case at bar, it calls for an identical analysis as used in United 

States Fish & Wildlife Serv.. In this case Cordelia Lear, “is not asking the court to 

invalidate the regulation of takes of all intrastate noncommercial species on all lands, but 

just the regulation of takes of [Karner Blue Butterflies] on non-federal ground.” United 

States Fish & Wildlife Serv., 57 F. Supp. 3d at 1346.
3
  The Karner Blue Butterfly 

population on the island in question only exists because the family has been mowing the 

Heath for generations. R. at 5. Without such maintenance the flowers upon which the 

Karner Blue Larvae thrive would die. R. at 5. Also, the Karner Blue can only fly ten 

miles outward and because of the location of the Heath, the species could never fly off 

the island. R. at 6. Given this information, there is no evidence that the extinction of the 

Karner Blue Butterfly on the Plaintiff’s land would cause any other subpopulation of the 

species in other states to lose value or become extinct. This subpopulation on Lear Island 

is too far attenuated from interstate commerce and the typical concerns of ecological or 

                                                        
3
 The Utah District Court saw no reason to consider aggregation with respect to the 

substantial effects test because “PETPO [was] not asking the court to invalidate the 

regulation of takes of all intrastate non-commercial species on all lands, but just the 

regulation of takes of Utah prairie dogs on non-federal ground.” People v. United States 

Fish & Wildlife Serv., 57 F. Supp. 3d 1337, 1347. 
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scientific economic value are not present here. The government may try to use the Babbit 

style argument that the biological, ecological, or scientific value creates an economic 

value, but this argument would fail given the ecological constraints preventing the 

species from leaving the island. Additionally the specie’s ecological and scientific value 

as well as the specie’s biological integrity are being preserved through initiatives from 

the Toledo Zoo and the Wisconsin and New Hampshire state governments. The Karner 

Blue exists in some capacity in the wild in seven other states including Minnesota, 

Wisconsin, Indiana, Michigan, New York, New Hampshire, and Ohio. U.S. Fish and 

Wildlife Service, Karner Blue Butterfly Fact Sheet, (January 2008), 

Https://www.fws.gov/midwest///endangered/insects/kbb/kbb_fact.html. (Date last visited 

Nov. 20, 2016).   

 In the case of the Karner Blue subpopulation on Lear Island, it is wholly intrastate 

and even its isolated biodiversity interest cannot create a substantial effect on interstate 

commerce.  If biodiversity was held on its own to establish substantial economic activity 

then that conclusion would trigger the overriding policy concern first developed in 

Lopez; the concern that Congressional use of the commerce power could be used to 

regulate anything. “If Congress could use the Commerce Clause to regulate anything that 

might affect the ecosystem…there would be no logical stopping point to congressional 

power under the Commerce Clause.” United States Fish & Wildlife Serv., 57 F. Supp. 3d. 

at 1344.  Government regulated preservation of this subspecies is so attenuated due to its 

isolation, it does not have any effect, let alone a substantial one, on interstate commerce. 

Without a compelling and substantial interstate effect of the regulation of the Lear Island 
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Karner Blue Butterfly on interstate commerce, the regulation cannot be upheld as 

constitutional.  

II.      PLAINTIFF’S TAKINGS CLAIM AGAINST THE FEDERAL WILDLIFE 

SERVICE IS RIPE WITHOUT HAVING APPLIED FOR AN ITP UNDER 

ESA SECTION 10, 16 U.S.C § 1539 (a)(1)(B). 

 

 Ripeness is a common justiciability doctrine that is intended, "to prevent the 

courts, through avoidance of premature adjudication, from entangling themselves in 

abstract disagreements over administrative policies, and also to protect the agencies from 

judicial interference until an administrative decision has been formalized and its effects 

felt in a concrete way by the challenging parties." Abbott Labs. v. Gardner, 387 U.S. 

136,148 (1967). In a desire for judicial efficiency, courts prefer that claims are only filed 

in court as a last alternative. The ripeness doctrine itself is "drawn both from Article III 

limitations on judicial power and from prudential reasons for refusing to exercise 

jurisdiction, but, even in a case raising only prudential concerns, the question of ripeness 

may be considered on a court's own motion.” Nat'l Park Hosp. Ass'n v. DOI, 538 U.S. 

803, 807-08, (2003). National Park Hosp. Ass’n also states that when evaluating whether 

a claim is ripe or not, the Court must determine, “(1) the fitness of the issues for judicial 

decision and (2) the hardship to the parties of withholding court consideration,” Id. at 

808.  

A. Plaintiff’s Taking Claim Against FWS Is Ripe Despite Not Applying For An ITP 

Because Doing So Would Have Been Futile And Burdensome.  

 

In order for a taking claim under the ESA to be ripe a party does not need to 

exhaust all administrative remedies, or in this case, apply for an ITP. “Where further 

administrative process could reasonably result in a more definite statement of the impact 

of the regulation, the property owner is generally required to pursue that avenue of relief 
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before bringing a takings claim.” Morris v. United States, 392 F.3d 1372, 1376 (Fed. Cir. 

2004). The Court purposely chose the word “generally” to qualify the requirement to seek 

further administrative appeals in order to create a backdoor in certain limited situations 

that require speedy adjudication. “The failure to follow all applicable administrative 

procedures can only be excused in the limited circumstance in which the administrative 

entity has no discretion regarding the regulation's applicability and its only option is 

enforcement.” Greenbrier v. United States, 193 F.3d 1348, 1359 (Fed. Cir. 1999). One of 

these limited circumstances has come to be called the futility exemption. “When an 

agency makes it extremely clear that other administrative remedies would result in the 

same outcome, conducting that appeal becomes futile as the result is reasonably clear. 

Morris, 392 F.3d at 1374. 

 The Take Provision of the ESA, 16 U.S.C. §1538(a)(1)(B), makes it unlawful for 

any person to "take" any listed species without a permit or authorization. Shields v. 

Babbitt, 229 F. Supp. 2d 638, 645 (W.D. Tex. 2000) The ESA defines the term “take” as 

"to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt 

to engage in any such conduct." 16 U.S.C. § 1532(19). The ESA also imposes civil and 

criminal penalties, including imprisonment, for anyone who knowingly "takes" an 

endangered or threatened species. Shields, 229 F. Supp. 2d at 645. The regulation does 

allow for property owners to file for an exemption from the ESA from the Secretary of 

the Interior pursuant to, 16 U.S.C. § 1539, this is commonly referred to as an “ITP” or 

Incidental Take Permit. 

 The Appellate Court was correct in its conclusion that the Plaintiff’s claim was 

ripe for review.  In the case at bar, it is undisputed that the Plaintiff did not file an 
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ITP.  Cordelia Lear does not need to “apply for a permit if [she] can establish that the 

procedure to acquire a permit is so burdensome as to effectively deprive [her] of [her] 

property rights.” Hage v. United States, 35 Fed. Cl. 147, 164 (1996). Filing an ITP would 

have cost Cordelia $150,000. R. at 6. This exceeds the $100,000 value of the lot, 

essentially depriving her of any property value of the property. R. at 7. While it is 

generally understood that an economic burden alone is not enough to curtail 

administrative remedies and create ripeness, the futility creates ripeness. The FWS letter 

suggested that the Plaintiff create a Habitat Conservation Plan (HCP), which would 

require any land disturbed by development be replaced with contiguous acreage. R at 6. 

Due to the Plaintiff’s current relationship with her neighbors, there is no contiguous 

acreage upon which any developed land could be replaced. The neighbor refuses to allow 

the Plaintiff to clear the forest on their property to allow the Plaintiff to build on her 

property. R at 6.  Given the administrative agencies parameters, “the manner in which the 

first application was rejected makes it clear that no project will be approved.” Morris, 392 

F.3d., at 1376. Given the definiteness of the initial ruling, applying for an ITP would have 

been futile and burdensome. Accordingly, the lack of an ITP can be excused in this 

instance under the futility exception rendering this claim ripe for Court action and the 

claim is ripe for review. 

III.  THE COMBINED APPLICATION OF THE ESA AND BRITTAIN 

COUNTY REGULATIONS HAS RESULTED IN THE 

UNCOMPENSATED TAKING OF THE PLAINTIFF’S PROPERTY. 

 

Among the protections enumerated in the 5
th

 Amendment of the Constitution is 

the “taking clause,” which reads “nor shall private property be taken for public use, 
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without just compensation.” U.S. CONST. amend. 5.
4
 “The purpose of the Takings Clause 

… is to prevent the government from forcing some people alone to bear public burdens 

which, in all fairness and justice, should be borne by the public as a whole.” Palazzolo v. 

Rhode Island, 533 U.S. 606, 617-18, (2001).  From this clause of the 5
th

 Amendment, 

Courts developed a “taking analysis” to determine if the government has deprived a 

person of private property and whether compensation is accordingly required. Often the 

government will argue that although the property owner was deprived of using their 

property through a regulation, they are still not obligated to compensate said property 

owner on the theory that there has been no "taking." The government will assert in such 

cases that the, 

Nature of the owner's estate shows that the proscribed use interests 

were not part of the owner's title to begin with, so that the severe 

limitation on property use is not newly legislated or decreed, but 

inheres in the title itself through the restrictions that background 

principles of the state's law of property and nuisance already place 

upon land ownership. 

 

Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1006 (1992). A property owner in turn 

must then establish that “a regulatory taking of property has occurred [and that he or she] 

is entitled to a monetary recovery for the value of the interest taken, measured by what is 

just compensation.” Lucas, 505 U.S. at 1034.  A regulatory taking offers when “[t]here 

was a denial of economically viable use of the property as a result of the regulatory 

imposition.” Id. This inquiry into whether there has been a denial of economically viable 

use, requires the Court to determine if there has been a partial or total loss of economic 

value.  

                                                        
4
  It is established that the Just Compensation Clause of the Fifth Amendment has been 

implemented against the states by avenue of the Fourteenth Amendment’s Due Process 

Clause. See Chicago, B. & Q. R. Co. v. Chicago, 166 U.S. 226, 239 (1897). 
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A. For The Taking Analysis The Relevant Parcel Is The Cordelia Lot As Subdivided 

In 1965. 

 

To determine partial or total economic loss a determination must be made as to 

what is the relevant land in question.  “If the tract of land that is the measure of the 

economic value [is the] only that land for which the use permit is denied, that provides 

the easiest case for those arguing that a categorical taking [has] occurred.” Loveladies 

Harbor Inc. v. United States, 28 F.3d. 1171,1180 (1994). In a case of a categorical taking, 

all of the land owned by the property owner is effectively reduced of its economic value. 

“On the other hand, if the tract of land is defined as some larger piece, one with 

substantial residuary value independent of the… regulation, then either a partial or no 

taking occurred.”  Id.  It is a known fact that the Plaintiff’s land was not part of some part 

of a larger piece of land at the time of the taking. It has previously been established that 

at the time of taking the Plaintiff’s land was a privately owned parcel which was 

previously subdivided. R. at 5.   

The Plaintiff’s lot was deeded to her by her father in 1965. R. at 5. After his death 

in 2005 Cordelia Lear came into possession of her deeded property. Id.  Ownership of the 

other two lots were transferred to different parties and outside of the control of the 

Plaintiff. In this case the tract of land that the government seeks to regulate or take is not 

part of some larger piece anymore. Prior to 2005 it was part of a larger whole, but since 

the death of the Plaintiff’s father it is its own distinct property. The deed transferred the 

rights of the land to Cordelia alone and it is only that land, her 10 acres, which is being 

restricted by the government regulation and accordingly it is only her land that should be 

considered for a taking analysis. 
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B. The Relevant Time Period Of A Taking Analysis Is The Current Opportunity For 

Development Of The Property. 

 

The land use restrictions implemented by the FWS and Britain County are 

permanent restrictions. These permanent prohibitions of construction or alteration on the 

Plaintiff’s property have caused a complete elimination of the value of said property. This 

complete elimination of value is a permanent taking due to the decade long restriction on 

the property. The Plaintiff’s complete elimination of value is estimated at $100,000 (R. at 

7.), and that loss is a direct cause of both the Federal Government and Brittain County’s 

restricts on the Plaintiff’s use of the land. That loss of a significant value along with the 

inability to alter or improve the property has created the permanent taking. 

The evaluation process to determine the longevity of a taking has previously been 

implemented by the Supreme Court in Tahoe Sierra. The Supreme Court stated, when 

evaluating a property claim the Court must analyze, “the metes and bounds that describe 

[the parcel’s] geographic dimensions and the term of years that describe the temporal 

aspect of the owner’s interest.” Tahoe Sierra, 535 U.S. at 332. Citing Restatement of 

Property §§ 7-9 (1936).  In the present case the Defendants are challenging the term of 

years restricting the owner’s interest. The earliest possible time that the restriction can be 

lifted is ten years. This means that for a minimum of ten years the defendant will suffer a 

complete loss of property value which is estimated at $100,000. Combined with the loss 

of property value is the loss of the ability to improve the parcel; such improvements 

would include the Plaintiff’s ability to construct a single-family home.  

Justice O’Connor has previously recognized that a determination of a takings 

claim depends on the particular circumstances of the claim. Palazzolo 533 U.S. at 634. 

Through the evaluation of the particular circumstances the Court must determine when 
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“justice and fairness require that the economic injuries caused by the public action be 

compensated by the government.” Id. The District Court found, and the Plaintiff agrees, 

that the ten-year period of complete economic diminution is a long enough period to 

establish a permanent taking. The Court acknowledged the drastic differences between 

the case in hand and the case the defendants cite in their argument. The Defendants cite 

Tahoe-Sierra which was a 32 month long moratorium on a parcel. In Tahoe-Sierra the 

Court ruled that 32 months was not long enough to establish a permanent taking. In 

comparison to the case in hand, the Plaintiff has suffered a complete property loss for no 

less than a ten years. The Plaintiff can not make any changes to the property including 

her desire to build a residential home. The Plaintiff contends that this lengthened time 

period of almost eight years distinguishes Tahoe-Sierra from the present case. Thirty-two 

months may not be a lengthy time to constitute a permanent taking, but the addition of 

almost eight years will.  

In Tahoe-Sierra the Court was following a well established precedent from Agins 

v. City of Tiburon, 447 U.S. 255 (1980), where the Court determined that if the 

restriction on the property; (1) caused a diminution of value for a period of time; and (2) 

that the value of the property would recover upon the restrictions lifting; then it is not a 

permanent taking. Tahoe-Sierra, 535 U.S. at 535. In the instance of the Plaintiff’s 

property rights the Plaintiff has lost all value of the property for an extended period of 

time. It is not simply a diminution of value, but a complete loss of value for almost one 

eighth of a person’s life. The Plaintiff in this case is not suffering from a mere decrease of 

land value, but a complete elimination of all property value and rights. Also in this 

present case, the restriction is not implemented by a regulation that will ever be lifted in 
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the foreseeable future. The only time this ESA regulation and restriction can be lifted is if 

the species causing the regulation were to be eliminated. It is in this argument that the 

lower Court acknowledged the irony in the Defendant’s argument. R. at 10. The FWS 

argues that if the Plaintiff wants to enjoy the full economic value of her property, she 

should merely let the endangered species naturally die. Not only does this argument 

contradict the goal of the FWS but it still prevents the Plaintiff from realizing the full 

value of her property for at least ten years. If the FWS would allow the species to die in 

ten years time, why not allow the Plaintiff to build on a small portion of the land now, 

and possibly save most of the endangered species with their continued mowing of the 

field. It would be in the best interest of both parties to allow a partial taking of the 

species.  

C. There Are No Public Trust Limitations On The Property. 

 

        Brittain County is partially and jointly liable for the taking of the Plaintiffs 

property. This Defendant can make no claim that public trust limitations preempt the 

Plaintiffs claim due to the fact that non-tidal public trust principles did not exist at the 

time of the state granted the land to the owner. This finding of a taking only occurs if the 

Court believes the County’s implementation of Wetland Preservation Regulation is valid 

in this particular instance. The Plaintiff contends that the County’s application in this 

present case is unconstitutional due to the taking of private property for non-public use.  

If the Court were to agree with the Plaintiff’s contention then she would be allowed to 

build a home on the cove portion of the property.   
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1. The lack of public trust limitations on non-tidal waters in 1803 prevents the 

defendant from claiming any public trust prohibitions today. 

 

When King James Lear was granted the land of Lear Island in 1803, the grant of 

title included the land under water up to 300 feet from the shoreline. R. at 4-5. In today’s 

society that land granted would be preempted from being granted to a citizen due to 

Public Trust Limitations incorporated in New Union legislation. Under such legislation 

the land would be considered the property of the general public, and private land grants 

of the land under water would not be allowed. However, at the time the land was granted 

to King James Lear in 1803 there were no public trust limitations. R. at 10. When a new 

state was incorporated in the United States there were two options, either the state created 

legislation or law that directly responded to the issue, or the state followed the common 

law rule until they created such legislation. Shively v. Bowlby, 152 U.S. 1, 56 (1894). 

Due to the fact that at that time of granting title, the state of New Union had not created 

any legislation on the matter, the state must abide by the common law rule. Id. This rule 

allows the individual states to dispose of the lands as they see fit. Id. This means that 

New Union was able to deed and sell the land under water as they so choose, until the 

state culminated legislation that said otherwise. 

The Defendant offers a subsequent argument that the preservation of navigation 

calls for the inclusion and implementation of public trust principles. The Plaintiff agrees 

that at the time of granting, the lands under water were navigable. R. at 5. Over time, 

however, the natural process has now rendered the area questioned as non-navigable. 

This fact has been corroborated by the U.S. Army Corps of Engineers. R. at 7. The 

argument for the preservation of navigation can only be qualified if the County is willing 

to take the necessary steps to improve the land in question to re-develop that area as 
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navigable. Unless Brittain County is willing to do so, the property in question is non-

navigable which means can be no argument that there is a preservation of navigation in 

the denial of the Plaintiff’s application. 

The County advances a third argument that under the “equal footing doctrine” the 

state of New Union was presumed to have taken all lands under water on the same 

grounds as the original thirteen states. R. at 10. Shively states that the “equal footing 

doctrine” places newly admitted states on an “equal footing” as the original thirteen 

states. Shively, 152 U.S. at 49. The Defendant’s argument has been addressed in Shively 

and the Court stated that the “equal footing doctrine” pertained to the land under 

tidewaters. In this case the property in question is known to be non-tidal waters. Shively, 

152 U.S. at 57. Yet, even if the Court believes that the “equal footing doctrine” would 

pertain to non-tidal waters the Supreme Court has found that the United States 

Government may hold possession of the country’s territory; but the power to administer 

and dispose of the rights to land under water is authorized to each state. Shively, 152 U.S. 

at 58. This reiterates the fact that at the time of the granting of title, the State held the 

power to deed any property it so chose to private parties; meaning that New Union’s 

granting of title to King James Lear was a valid transfer of property rights between the 

parties.  

2. The prohibition of construction on the cove portion of property is a violation 

of the taking clause of the Fifth Amendment. 

 

The Takings Clause of the Fifth Amendment states, “Nor shall private property be 

taken for public use, without just compensation.” U.S. CONST. amend. 5. The portion of 

the clause the Plaintiff contends has been violated is the “public use” statement. The 

Supreme Court has previously stated that it is the taking’s purpose, and not the mechanics 
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that will determine if it is for public use or not. Kelo v. City of New London, 545 U.S. 

469, 482 (2005).  This standard is of review is rather deferential, meaning the Court has 

much leeway to decide whether is taking is for a public use. With that being said, the 

Plaintiff believes there are many factors that would find that this taking was not for a 

public use.  

 The first of those factors is that the property in question is non-navigable waters. 

By taking the property Brittain County is not preserving any rights of the public for 

navigation. The ability to access the portion of land is privately held by the Plaintiff, both 

before and after the taking. The only purpose stated by the County in their denial of the 

Plaintiff’s Alternate Development Plan was the lack of a water-dependent use. The 

Plaintiff contends that it would be a destructive argument by the County to claim that the 

removal of ½ acre of wetlands would result in the general public being burdened. 

Without a taking for the purpose of public use the County is taking private property for 

private use. The Plaintiff contends that their loss of $100,000 in property value is greater 

than the County’s claim that the loss of ½ acre of wetlands is detrimental to the general 

public.  

D. The Defendant’s Property Has Been Completely Deprived Of Economic Value. 

 

        The Defendants have offered two separate arguments supporting the claim that 

the Plaintiff has not been completely denied the economic value of her property. Both 

arguments however, are insufficient for this Court to concur. The first argument is that 

the federal and state regulations should be analyzed independently which would then fail 

to find a complete deprivation of economic value. The second argument is that the 
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Plaintiff has not been deprived of complete economic value due to her ability to gain a 

minimal income from a local environmentalist organization. 

1. Federal and local restrictions must be combined to consider whether a taking 

has occurred. 

 

The Plaintiff has been completely deprived of any economic value of her land. 

When analyzing the economic loss of a person’s property a Court must consider all 

restrictions in one light, it is not a separate analysis. R. at 11. 

Both Defendants make an argument that each of their respective regulations does 

not completely deprive the plaintiff of all economic value of her property. FWS argues 

that the Federal Regulation only restricts the Heath portion of the property, but allows the 

Plaintiff to develop the cove area. Brittain County argues that the state restriction only 

restricts the cove area and allows for the development of the Heath portion of the 

property. If the Court were to accept these arguments the plaintiff would be left with a 

useless parcel of property that can not be developed in any aspect. Not only will the 

parcel be completely condemned but the Plaintiff will have suffered a loss of $100,000 in 

property value. R. at 6. 

Defendants cite their argument from Palazollo. In Palazollo the plaintiff was 

claiming a complete taking of property even though a portion of the property was still 

developable. This current case can easily be distinguished from the Defendant’s cited 

argument. In Palazollo the Plaintiff still had an opportunity to develop a portion of the 

land. In this case the development of the Plaintiff’s property is completely restricted by 

the combination of federal and state regulations. It is the Plaintiff’s position that this 

Court must analyze the takings claim through one lens and evaluate both the federal and 

state restrictions together. Failing to do so would result in extreme injustice. 
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The lower Court has suggested and the Plaintiff agrees, that the two Defendants in 

this case should be analyzed under the same view as joint tortfeasors. R. at 11. Both 

Defendants are liable for the complete taking of the Defendant’s property; any finding 

inconsistent with this view would be against the justice and fairness prescribed to a taking 

analysis as mentioned by Justice O’Connor in Palazzolo.   

2. The plaintiff has been denied complete economic value of her property. 

 

The Supreme Court has previously held that when a government regulation 

eliminates all economically viable use of the parcel then a taking has occurred and no 

inquiry into the pubic interest of the restricting regulation is necessary. Lucas, 505 U.S. at 

1015. In this present case the Plaintiff has been deprived of any and all economic use of 

her property. The Defendants argue that the Plaintiff has not been deprived of all 

economic use due to the opportunity that the Plaintiff has the opportunity to collect 

$1,000 a month to rent the land to a local environmental group. R. at 7. This fact is true, 

but it is also an established fact that the property tax on the parcel is $1,500 a month. R. 

at 7. If the Defendant were to accept the offer to rent the land, the compensation would 

still be less than the operating cost of the property. Contrary to the Defendant’s beliefs, 

the Plaintiff has been denied all economic use of her property and those Defendants are 

liable for a full compensation for said property.  

CONCLUSION 

 

For the forgoing reasons the ESA as applied to the wholly intrastate species of the 

New Union Karner Blue Butterfly is unconstitutional, but if the Court should allow a 

taking the Plaintiff’s land has been completely deprived of all economic value and the 

Plaintiff subject to a full compensation for the entirety of her property. 



 

 


