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JURISDICTIONAL STATEMENT 

 As the claims in this case arise from federal questions, and because Plaintiff Cordelia 

Lear waived any damages in excess of $10,000 in her takings claim against the United States, the 

district court had jurisdiction under 28 U.S.C. §§ 1331, 1346(a)(2) (2012). The New Union 

District Court issued its judgment on June 1, 2016, and notice of appeal was timely filed. This 

Court has already determined that the Court of Appeals for the Federal Circuit does not have 

jurisdiction, and therefore, this Court has jurisdiction under 28 U.S.C. § 1291 (2012). 

STATEMENT OF THE ISSUES 

1. Is the Endangered Species Act (“ESA”) a valid exercise of Congress’s commerce power, 
as applied to prevent construction of a single-family residence that would lead to the 
extinction of a species of endangered butterflies in New Union? 
 

2. Is Ms. Lear’s takings claim against the United States Fish and Wildlife Service (“FWS”) 
ripe without having applied for an Incidental Take Permit (“ITP”) under ESA § 10? 

 
3. For takings analysis, is the relevant parcel the entirety of Lear Island, or merely the 

Cordelia Lot as subdivided in 1965? 
 

4. Assuming the relevant parcel is the Cordelia Lot, can a takings claim based upon a 
complete deprivation of economic value be supported despite the fact that the lot will 
become developable upon the natural destruction of the butterfly habitat in ten years? 

 
5. Assuming the relevant parcel is the Cordelia Lot, can a takings claim based on complete 

deprivation of economic value be supported despite the Brittain County Butterfly 
Society’s offer to pay $1,000 per year in rent for wildlife viewing?  

 
6. Assuming the relevant parcel is the Cordelia Lot, can a takings claim based on denial of a 

county wetlands permit be supported in light of public trust principles inherent in title? 
 

7. Assuming the relevant parcel is the Cordelia Lot, are FWS and Brittain County liable for 
complete economic deprivation of the Cordelia Lot when either the federal or county 
regulation, by itself, would still allow development of a single-family residence? 

 
STATEMENT OF THE CASE 

This case involves the application of the ESA and a municipal wetlands law to limit 

development on Ms. Lear’s property on Lear Island in Brittain County, New Union. Ms. Lear 
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commenced this action in February 2014, seeking a declaration that the ESA was an 

unconstitutional exercise of congressional legislative power, or alternatively, seeking just 

compensation from FWS and Brittain County for a regulatory taking of her property. 

 The district court ruled for Ms. Lear, dismissing her claim that this application of the 

ESA is unconstitutional, while holding that the combined regulations of FWS and Brittain 

County effected an unconstitutional taking of her property in violation of the Fifth Amendment 

to the U.S. Constitution. Ms. Lear was awarded damages in the amount of $10,000 against FWS, 

and damages in the amount of $90,000 against Brittain County. FWS appeals this ruling.  

STATEMENT OF THE FACTS 

Lear Island is located within Lake Union, a body of water traditionally used for interstate 

navigation. R. at 1. In 1803, Lear Island—then part of the Northwest Territory— was granted in 

fee simple absolute to Cornelius Lear by an Act of Congress. Id. The grant of title included “all 

lands within a 300-foot radius of the shoreline of said island” and lands under water in the 

shallow strait separating Lear Island from the mainland. Id. The Lear Family has occupied the 

island since 1803. R. at 2. 

In 1965, King James Lear owned the entirety of the island. R. at 3. With Brittain Town 

Planning Board approval, King Lear subdivided his property into three lots for eventual 

ownership by his three daughters, reserving a life estate in the whole for himself. Id. The lots as 

subdivided included the 550-acre Goneril Lot, the 440-acre Regan Lot, and the 10-acre Cordelia 

Lot. Id. Shortly after the subdivision, King Lear constructed a residence on the Regan Lot. Id. 

King Lear continued to live in the original homestead on the Goneril Lot until his death in 2005, 

when his daughters came into possession of their lots. R. at 4.  
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The Cordelia Lot consists of an access strip and open field (the “Heath”) and one acre of 

wetlands that historically was open water and used as a boat landing. R. at 5. The only activity 

on the Cordelia Lot has been annual fall mowing of the Heath. R. at 6.  

 The Heath and the access strip provide an ideal habitat for an intrastate population of 

Karner Blue butterflies—the last of its kind in New Union. R at 7. The Karner Blue was added to 

the federal endangered species list in December 1992. R. at 8; 50 C.F.R. § 17.11 (2015); 57 Fed. 

Reg. 59,236 (Dec. 14, 1992). That same year, FWS designated the Heath a critical habitat for the 

New Union population of Karner Blues. R. at 10. Without annual mowing, the Heath would 

naturally convert to a successional forest within ten years. R. at 15. This would lead to the 

extinction of Karner Blues in New Union, unless a replacement habitat were developed. Id. 

In 2012, Cordelia Lear decided to build a residence on her lot. R. at 11. In April 2012, 

Ms. Lear contacted the New Union FWS field office to inquire about developing her property. 

Id. FWS advised her that any disturbance of the Heath, other than continued mowing, would 

constitute a “take” of the endangered butterfly. Id. Ms. Lear was advised that she could obtain an 

ITP under section 10 of the ESA, but that she must also develop a Habitat Conservation Plan 

(“HCP”) for the Karner Blues and conduct an environmental assessment. Id. Ms. Lear was 

further advised that the HCP must provide for a contiguous lupine habitat, including a 

commitment to maintain the remaining fields through annual fall mowing. Id.  

An environmental consultant later advised Ms. Lear that preparing an ITP that included 

an HCP and environmental assessment would cost $150,000. R. at 13. Ms. Lear did not seek out 

further advice on the matter. Ms. Lear is also aware that her estranged sister Goneril, who owns 

the only adjoining lot, has refused to consider cooperating in an HCP. R. at 12. 
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 On May 15, 2012, the FWS New Union field office sent Ms. Lear a letter confirming the 

critical habitat status of her land. R. at 14. FWS also provided her with the Habitat Conservation 

Planning and Incidental Take Permit Processing Handbook, which contains information on how 

to develop an acceptable HCP to submit with an ITP application. Id. 

 Rather than pursuing an ITP application with FWS, Ms. Lear developed an alternative 

development proposal (“ADP”). R. at 16. Under the ADP, she would fill one half-acre of the 

marsh land to create a building site that would not disturb the critical habitat. Id. As the U.S. 

Army Corps of Engineers currently considers the wetlands portion of Lake Union to be “non-

navigable,” and because construction of residential dwellings involving a half-acre or less of fill 

is authorized by the U.S. Army Corps of Engineers Nationwide Permit 29, no federal approvals 

would be required for this project. Id.; 33 U.S.C. § 403 (2012); see Issuance of Nationwide 

Permit for Single-Family Housing, 60 Fed. Reg. 38,650 (July 27, 1995).  

The ADP required a permit to fill the marsh pursuant to the 1982 Brittain County 

Wetland Preservation Law. R. at 17. In August 2013, Ms. Lear filed a permit application with the 

Brittain County Wetlands Board. Id. The permit was denied in December 2013. Id. 

Without any restrictions on development of a single-family home, the fair market value of the 

Cordelia Lot is $100,000. R. at 18. Property taxes on the Cordelia Lot have been $1,500 

annually, but Ms. Lear has not sought reassessment following the permit denial by the Brittain 

County Wetlands Board. Id. The Brittain County Butterfly Society has offered to pay Ms. Lear 

$1,000 annually to conduct summertime butterfly viewings. She rejected the offer. Id. 

STANDARD OF REVIEW 

The district court’s ruling on the constitutionality of the ESA is reviewed de novo. See 

United States v. Vongxay, 594 F.3d 1111, 1114 (9th Cir. 2010). A finding that government action 
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constitutes a taking is a question of law based on factual underpinnings. Bass Enterprise 

Production Co. v. United States, 133 F.3d 893, 895 (Fed. Cir. 1998). Conclusions of law—such 

as the ripeness of the claim, the permanence of any taking, or a finding of total deprivation of 

economic use—are reviewed de novo, while conclusions of fact are reviewed for clear error. Id.   

SUMMARY OF THE ARGUMENT 

The application of the ESA to New Union’s intrastate population of Karner Blues is a 

valid exercise of Congress’s Commerce Clause power. Any activity that significantly impacts 

interstate commerce in the aggregate is regulable under the Commerce Clause. Wickard v. 

Filburn, 317 U.S. 111, 127 (1942). The aggregate impacts of land development and housing 

construction have a significant impact on interstate commerce, and therefore, Ms. Lear’s 

construction of a single-family house falls under the scope of the Commerce Clause. 

Additionally, Congress may regulate noncommercial local activity when that regulation is an 

essential part of a broader regulatory framework of interstate commerce. Gonzales v. Raich, 545 

U.S. 1, 2 (2005). Protecting intrastate endangered species is necessary to implement Congress’s 

vision for promoting biodiversity. 

 Ms. Lear’s taking claims against FWS is not ripe for review without having applied for 

an ITP. A regulatory taking claim is not ripe until the relevant government entity has reached a 

final decision on the application of the regulation to a given property. Williamson Cty. Reg’l 

Planning Comm’n v. Hamilton Bank of Johnson City, 473 U.S. 172, 186 (1985). A plaintiff need 

not file a futile application, Palazzolo v. Rhode Island, 533 U.S. 606, 626 (2001), but this 

exception has generally only been applied in instances where the plaintiff had already been 

denied on a similar application. S. Pac. Transp. Co. v. City of Los Angeles, 922 F.2d 498, 504 

(9th Cir. 1990). Ms. Lear’s ITP application might have been successful had she submitted it. 
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 The relevant parcel for the takings analysis is the entirety of Lear Island, not just the 

Cordelia Lot. A proper takings analysis examines the parcel as a whole, as it existed at the 

moment of regulatory interference. See Penn Cent. Transp. Co. v. City of New York, 438 U.S. 

104, 130–31 (1978). Even if viewed at a later moment, the denominator should be defined 

through a historical lens. At the regulatory moment, King Lear maintained a current property 

interest in all three lots. Thus, the entire island should be considered in a takings analysis. 

 Even if this Court finds that the relevant parcel for takings analysis is only the Cordelia 

Lot, Ms. Lear cannot bring a takings claim for complete loss of economic value for two reasons. 

First, the deprivation is temporary in nature, and the Supreme Court has maintained that the 

entire temporal value of a parcel—not just its present value—should be considered in a takings 

analysis. Tahoe-Sierra Pres. Council, Inc. v. Tahoe Reg’l Planning Agency, 535 U.S. 302, 332 

(2002). If Ms. Lear stopped mowing the Heath, it is undisputed that the Karner Blue population 

would become extinct in about ten years, and the federal restriction on her land would be lifted. 

The lot therefore has future economic value. Second, even ignoring the lot’s future value, it has 

current net-positive economic uses. It is probable that, were the value of the lot reassessed to take 

into account the effect of the FWS and Brittain County regulations, the annual property taxes 

would be considerably less than the $1,000 per year she is being offered by the Brittain County 

Butterfly Society. A taking for complete deprivation only occurs if the government has removed 

“all economically beneficial us[e].” Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 538 (2005) 

(emphasis in original). 

 Public trust limits inherent in title to the Lear Island wetlands also preclude Ms. Lear’s 

claim of a regulatory taking. Private owners of public trust lands do not own full rights in the bed 

of navigable lakes. See Shively v. Bowlby, 152 U.S. 1, 11 (1894). Even if Ms. Lear has total title 
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to the land in question, public trust is a background principle in law, exempting the government 

from compensating her. See Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1028 (1992). 

 Finally, the district court erred in combining the effects of FWS and Brittain County 

regulations to find a taking by complete deprivation of economic value. A proper analysis would 

examine the effects of the ESA separately from the Brittain County regulations. The district 

court’s analogy of this situation to joint and several tort liability is misguided, and there are more 

appropriate analogies in physical takings law. See Halverson v. Skagit County, 139 Wn.2d. 1 

(Wash. 1999).  Further, the court misapplied the theory of joint and several liability in this 

instance, as any alleged harm caused by the federal and local regulations is divisible and lacks 

temporal concurrence.  

ARGUMENT 
 

I. THIS APPLICATION OF THE ESA IS A VALID EXERCISE OF CONGRESS’S 
POWER UNDER THE COMMERCE CLAUSE. 

	
 That Ms. Lear’s proposed development is intrastate in nature does not mean it is outside 

the scope of the Commerce Clause. The Court has consistently held that Congress can regulate 

“purely local activities that are part of an economic ‘class of activities’ that have a substantial 

effect on interstate commerce.” Gonzales v. Raich, 545 U.S. 1, 17 (2005). Two principles have 

guided the Court’s analysis of the extent to which local activities may be regulated under the 

Commerce Clause. (A) When the regulated activity is economic in nature, a court should 

consider the aggregate nationwide effects of all such activity on interstate commerce. Wickard v. 

Filburn, 317 U.S. 111, 127 (1942). (B) Even if the regulated activity is not ostensibly economic, 

regulation of local activity is permissible if that regulation is an essential part of a broader 

regulatory framework of interstate commerce. Raich, 545 U.S. at 2. Either of these principles, 

when applied to this case, would render the ESA constitutional under the Commerce Clause. 
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A. The Intrastate Activities Being Regulated by the ESA in This Instance Are 
Economic in Nature, and Therefore the Aggregate Effects of All Such Activities 
Should Be Considered in Examining Their Impact on Interstate Commerce. 

 
 The regulated activities in this case—the development of land through the construction of 

a house—are fundamentally economic in nature. As such, the aggregate effects of all similar 

activities throughout the national economy should be considered in examining their impact on 

interstate commerce. 

 In Wickard, the Court held that Congress was justified under the Commerce Clause in 

regulating wheat grown purely for home use because overall private production of the crop had a 

significant impact on nationwide wheat prices. 317 U.S. at 127. The Court has reaffirmed this 

principle over the decades in many contexts, holding that Congress could regulate local activities 

relating to family-owned diners, see Katzenbach v. McClung, 379 U.S. 294, 301 (1964), roadside 

motels, see Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 275 (1964), surface 

mining on non-federal lands, see Hodel v. Va. Surface Min. & Reclamation Ass’n, Inc., 452 U.S. 

264, 281 (1981), and organized crime, see Perez v. United States, 402 U.S. 146, 151 (1971). 

 In the two instances when the post-Wickard Court declined to extend the aggregation 

principle and struck down regulations under the Commerce Clause, it was careful to differentiate 

those cases from the long line of precedent cited above. In United States v. Lopez, the Court 

ruled unconstitutional an act making it a federal crime to carry a gun in a school. 514 U.S. 549 

(1995). In United States v. Morrison, the Court invalidated a law that created a federal cause of 

action for certain gender-based crimes. 529 U.S. 598 (2000). In both cases, the Court pointed 

specifically to the noneconomic nature of the regulated activities—carrying a gun and sexual 

assault—as a justification for finding that those activities did not have a substantial effect on 

interstate commerce. The Court explained in Morrison that it was not “adopt[ing] a categorical 
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rule against aggregating the effects of any noneconomic activity.” 529 U.S. at 613. Instead, it 

was affirming that, “[w]here economic activity substantially affects interstate commerce, 

legislation regulating that activity will be sustained.” Lopez, 514 U.S. at 560. 

 In the present case, Ms. Lear is seeking to develop a portion of her lot and build a home. 

In the process, as the district court noted, she will presumably purchase building materials and 

hire construction equipment, landscapers, architects, carpenters, and other laborers. Even if she 

claims that she will procure all materials herself and rely on her own labor to construct the 

structure, the final product of this activity would still be a house—a valuable asset that will likely 

be sold at some point in the future. Indeed, in adjudicating a similar Commerce Clause challenge 

to the ESA, the D.C. Court of Appeals held that the building of a hospital, which would result in 

the “take” of an endangered species, was inherently an economic activity. Nat’l Ass’n of Home 

Builders v. Babbitt, 130 F.3d 1041, 1048 (D.C. Cir. 1997) (NAHB). 

 The regulated activities at issue in this case fall squarely in line with those the Supreme 

Court has deemed to be economic in past cases: building a home for one’s own use is no less 

economic than growing a personal supply of wheat. See Wickard, 317 U.S. In examining the 

effects of these activities on interstate commerce, this Court should look at the aggregate impacts 

of all such activities throughout the national economy in concluding that they have a significant 

commercial effect and are therefore regulable under the Commerce Clause. 

B. This Applications of the ESA to an Intrastate Population Fits into a Broader 
Scheme of Valid Interstate Commercial Regulation That Would Be Undercut in 
the Absence of Intrastate Regulation. 

 
 Even if this Court were to find that the activities being regulated in this case are not 

inherently economic, the application of the ESA to protect an intrastate population would still be 

a valid exercise of Congress’s Commerce Clause power because that application is an essential 

component of a broader scheme of valid interstate commercial regulation. 
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 The Court held in Raich that Congress was within its Commerce Clause power to seize 

and destroy homegrown marijuana that plaintiffs cultivated for personal medical use because 

regulation of intrastate supplies of the drug was necessary to enforce the Controlled Substances 

Act more broadly. 545 U.S. at 2. Even in Lopez, where the Court struck down a statute under the 

Commerce Clause, the Court stated that it would have been unlikely to do so had the statute been 

“an essential part of a larger regulation of economic activity, in which the regulatory scheme 

could be undercut unless the intrastate activity were regulated.” 514 U.S. at 561. 

 The congressional record provides ample evidence that Congress had a strong rational 

basis for believing that protecting endangered species would yield commercial benefits. Many of 

the species protected by the ESA are commercially valuable in and of themselves, and by 

preserving those species, society may bring populations to levels where the species can once 

again be exploited for commercial benefit. S. REP. NO. 91-526, at 3 (1969). Congress also found 

that there is an inherent value to biodiversity. Species may have unknown and “quite literally 

incalculable” scientific benefits and could hold “potential cures for cancer.” H.R. REP. NO. 93-

412, at 5 (1973). Organisms may serve complex functions in their ecosystems that we cannot 

fully comprehend but that nonetheless stabilize environments in ways that are profoundly 

beneficial to humans and other species. S. REP. NO. 93-307, at 1 (1973). 

 Those benefits could not be fully realized if Congress lacked the power to regulate purely 

intrastate populations. Several courts of appeals have ruled on this very question, and every court 

has found that such regulations are an essential component of the ESA’s broader regulatory 

framework. The courts have been especially persuaded by the necessity of the ESA regulations 

of intrastate takes in promoting biodiversity, which they have found to have a significant 

relevance to interstate commerce. See NAHB, 130 F.3d at 1052; San Luis & Delta-Mendota 
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Water Auth. v. Salazar, 638 F.3d 1163, 1176 (9th Cir. 2011); Alabama-Tombigbee Rivers Coal. 

v. Kempthorne, 477 F.3d 1250, 1273 (11th Cir. 2007); Rancho Viejo, LLC v. Norton, 323 F.3d 

1062, 1067 (D.C. Cir. 2003); GDF Realty Investments, Ltd. v. Norton, 326 F.3d 622, 635 (5th 

Cir. 2003). Several courts also noted that congressional action to protect endangered intrastate 

species may be necessary to avoid a “race to the bottom,” where states are moved by competition 

to adopt policies that spur economic growth in the short term at the expense of long-term 

environmental health. See Gibbs v. Babbitt, 214 F.3d 483, 501 (4th Cir. 2000) (citing Hodel v. 

Va. Surface Min. & Reclamation Ass’n, Inc., 452 U.S.); NAHB, 130 F.3d at 1055. 

 For these reasons, the regulation of intrastate species is an essential component of the 

ESA’s regulatory framework, and such regulations are valid under the Commerce Clause. 

II. MS. LEAR’S TAKINGS CLAIM AGAINST FWS IS NOT RIPE FOR REVIEW. 
	
 The guiding rule on assessing the ripeness of regulatory takings claims comes from 

Williamson County Regional Planning Commission v. Hamilton Bank of Johnson City: “a claim 

that the application of government regulations effects a taking of a property interest is not ripe 

until the government entity charged with implementing the regulations has reached a final 

decision regarding the application of the regulations to the property at issue.” 473 U.S. 172, 186 

(1985). Ms. Lear has not filed an application for an ITP with FWS; as such, her claim is prima 

facie unripe. The New Union District Court provided two arguments for why the final-decision 

rule should not apply in this case. (A) The Supreme Court has made an exception to that rule in 

instances where permit applications would be futile. Palazzolo v. Rhode Island, 533 U.S. 606, 

626 (2001). (B) A federal claims court found that permit application is unnecessary if the costs 

of the process are prohibitively high. Hage v. United States, 35 Fed. Cl. 147, 164 (1996) (Hage 
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I). Neither argument is supported by the facts of this case—and the second is legally dubious—

and therefore, this Court should dismiss this claim as unripe. 

A. Ms. Lear’s Filing an Application for an ITP Would Not Have Been Futile.  
 
 For Ms. Lear’s claim to be ripe, she must demonstrate that actually filing her application 

for an ITP would have been futile. See Howard W. Heck & Assocs., Inc. v. United States, 134 

F.3d 1468, 1471 (Fed. Cir. 1998). Given how the Supreme Court and courts of appeals have 

frequently defined futility, she has failed to meet this burden. Even if this Court were to adopt a 

broader definition of futility than has typically been applied in regulatory takings cases, Ms. 

Lear’s claim would still not be ripe because the outcome of her ITP application is not a foregone 

conclusion, and as such, no final decision on her application has effectively been rendered. 

1. “Futility” in the Context of Regulatory Takings Claims Simply Protects 
Property Owners from Having To File Subsequent Applications After Initial 
Ones Have Already Been Rejected.  

 
 The notion that a futile application can ripen a takings claim has not been extensively 

established in Supreme Court case history, but it is most clearly articulated in Palazzolo, 533 

U.S. at 626. There, the Court held that a property owner’s taking claim against Rhode Island was 

ripe because, although he had failed to submit a development proposal to the proper state agency, 

other agencies had already denied multiple similar proposals. Id. The Court specifically 

emphasized that the previous denials were what ripened the claim, stating, “federal ripeness rules 

do not require the submission of further and futile applications with other agencies.” Id. 

(emphasis added). Indeed, in its decision in Palazzolo, the Court differentiated the facts of that 

case from the facts of a series of cases where it found takings claims were not ripe. 533 U.S. at 

620. Among those cases was Agins v. City of Tiburon, where the Court found a takings claim 

unripe specifically because the plaintiff never formally submitted certain forms to the appropriate 
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government agency. 447 U.S. 255, 260 (1980), abrogated on an unrelated matter by Lingle v. 

Chevron U.S.A. Inc., 544 U.S. 528 (2005). 

 Both before and after Palazzolo, several courts of appeals have adopted a similarly 

narrow definition of futility. The Ninth Circuit, for example, held that “a ‘futility 

exception’…serves only to protect property owners from being required to submit multiple 

applications when the manner in which the first application was rejected makes it clear that no 

project will be approved. The futility exception does not alter an owner’s obligation to file one 

meaningful development proposal.” S. Pac. Transp. Co. v. City of Los Angeles, 922 F.2d 498, 

504 (9th Cir. 1990). The Court of Appeals for the Federal Circuit has applied an identical 

standard to regulatory takings claims on several occasions. See Heck, 134 F.3d at 1472; McGuire 

v. United States, 707 F.3d 1351, 1361 (Fed. Cir. 2013). 

 Under this conception of futility, Ms. Lear’s claim could not be deemed ripe without her 

ITP application having been submitted and denied by FWS. This Court may also be persuaded 

by the fact that, in the entire history of the ESA, no court has ever deemed a takings claim ripe 

when the claimant had not even applied for an ITP. ROBERT MELTZ, CONG. RESEARCH SERV., 

RL31796, THE ENDANGERED SPECIES ACT (ESA) AND CLAIMS OF PROPERTY RIGHTS “TAKINGS” 

6 (2013). 

2. Even Under a Broader Definition of “Futility,” the Result of Ms. Lear’s ITP 
Application Would Not Have Been a Foregone Conclusion.  

 
 Even if this Court were to adopt a broader definition of “futility” than the often-cited one 

above, Ms. Lear’s application for an ITP would still fall short of futility because it is possible 

that her application would have succeeded. 

 Courts have occasionally held that the futility exception exists in the “limited 

circumstance in which the administrative entity has no discretion regarding the regulation’s 
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applicability and its only option is enforcement.” Greenbrier v. United States, 193 F.3d 1348, 

1359 (Fed. Cir. 1999); Morris v. United States, 392 F.3d 1372, 1376 (Fed. Cir. 2004). Under that 

standard, Ms. Lear’s claim would be ripe only if FWS had no discretion in reviewing her ITP 

application and would be forced by law to reject it. 

 That is simply not the case. Section 10 of the ESA gives the Secretary of the Interior 

broad discretion in granting incidental takes. 16 U.S.C. § 1539(a)(1)(B) (2012). The statute 

mandates that an applicant submit a conservation plan that details his or her strategy to minimize 

and mitigate impact, but there are no explicit restrictions on the types of mitigation that will 

qualify in various circumstances. 16 U.S.C. § 1539(a)(2)(A) (2012). FWS’s Habitat 

Conservation Planning and Incidental Take Permit Processing Handbook (1996)—of which Ms. 

Lear was made aware in a letter dated May 15, 2012—states that FWS “does not establish 

specific ‘rules’ for developing mitigation programs that would limit the creative potential 

inherent in any good HCP effort.” Handbook at 3-19. Information Ms. Lear received from the 

FWS New Union field office was instructive and authoritative guidance intended to help Ms. 

Lear begin her HCP, but it did not constitute FWS’s final word on her application.  

 Ms. Lear believes that it would be impossible to devise an HCP that would meet FWS 

standards. She may be right. But she cannot be certain until she informs FWS of the full and 

precise nature of her proposed development and works “with technical assistance from FWS” to 

devise strategies to mitigate the environmental harm. Handbook at 1-5. There may be a novel 

solution to her predicament that would result in a valid HCP and a successful ITP application. 

Because she stopped the process out of her own volition, FWS cannot assess the likelihood that 

her application would have succeeded. 
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B.  The Potential Expense of the Application Process for an ITP Does Not Ripen Ms. 
Lear’s Claim Because the Final Cost of This ITP Is Not Fixed. 

 
 The district court also held that Ms. Lear’s claim was ripe because she believed the ITP 

process would be prohibitively expensive. There is a weak basis in law for concluding that the 

expensive nature of the permit application process ripens a takings claim. Further, the district 

court erred in determining that the cost of the ITP was necessarily fixed at the high estimate Ms. 

Lear received. The potentially high cost of obtaining an ITP cannot ripen Ms. Lear’s claim. 

 In its analysis on this point, the New Union District Court relied on a rarely cited federal 

claims court case that held that a Nevada family’s claim of a regulatory taking of its ditch rights-

of-way was ripe, in part, because the burdensome nature of the permitting process made their 

application futile. Hage I, 35 Fed. Cl. at 164. First, it is unclear if Hage I is still good law; a later 

case in the Court of Appeals for the Federal Circuit emanating out of the same line of litigation 

seems to overturn that holding. Estate of Hage v. United States, 687 F.3d 1281, 1291 (Fed. Cir. 

2012) (“The alleged hardship alone is insufficient to render the Hages’ claim ripe.”). 

 Second, even if Hage I still is good law, its application to an ESA case is misguided. 

Morris, which arose in a federal court of appeals, dealt directly with the question of whether the 

high cost of an ITP could ripen a claim. The answer, that court said, was no: “the assumption that 

the cost of applying for the ITP is fixed and knowable is simply incorrect… The cost of an ITP 

application is unknowable until the agency has had some meaningful opportunity to exercise its 

discretion to assist in the process.” Morris, 392 F.3d at 1377.  

 In her assessment that the cost of the ITP application would be prohibitively expensive, 

Ms. Lear relied on the opinion of one environmental consultant. As the Morris court suggests, it 

is unfair of Ms. Lear to assume the cost of an ITP application is fixed before FWS has had a 

chance to assist her in the process and advise her on how the costs of the application could be 
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reduced. Because Ms. Lear ceased communication with FWS in 2012, the agency never had that 

opportunity. Thus, even if Hage I had set a clear legal precedent that an expensive application 

process can ripen a claim—which it did not do—Ms. Lear’s claim would still be unripe until 

FWS could ascertain the true cost of her ITP application. 

III. THE RELEVANT PARCEL FOR A TAKINGS ANALYSIS IS THE ENTIRETY 
OF LEAR ISLAND, NOT THE CORDELIA LOT. 

 
An analysis of whether a regulation has effected a “taking” of a property begins with an 

understanding of the parcel’s boundaries. Keystone Bituminous Coal Ass’n v. DeBenedicis, 480 

U.S. 470, 497 (1987). In the present case, the threshold question of the relevant parcel, or 

“denominator”—so named because of its role in the fraction comparing the value of a property 

following regulation to the original value—hinges on the temporal relationship between the 

regulation and the taking itself. When a proper snapshot analysis is applied at the regulatory 

moment, the relevant parcel for a takings analysis comprises the whole of Lear Island. Even if 

measured after the regulatory moment, the relevant parcel should be construed broadly and 

through a historical lens and thus include the entirety of Lear Island.   

A. When Properly Analyzed at the Regulatory Moment, the Relevant Parcel for a 
Takings Analysis Is the Whole of Lear Island. 

 
A “snapshot” analysis of a property before and after regulation best accounts for the 

harms springing from takings and correctly distinguishes ripeness from the temporal relationship 

between regulation and taking. When viewed at this regulatory moment, in line with the 

preferred broad, flexible definition of the denominator, the entirety of Lear Island is the relevant 

parcel for a takings analysis.  

1. The Relevant Parcel’s Boundaries Should Be Defined at the Regulatory 
Moment. 
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The Supreme Court has never explicitly defined the exact moment a regulatory taking 

occurs, nor addressed exactly when the denominator should be measured. See Lucas v. S.C. 

Coastal Council, 505 U.S. 1003, 1015 (1992) (noting the Court has “generally eschewed any ‘set 

formula’” for determining when a regulation goes too far and becomes a taking). Rather, the 

Court has held that claims should be evaluated on a case-by-case basis. Id. 

Available precedent suggests that a snapshot analysis—comparing a freeze frame of 

property before and after the regulatory moment—is favored for defining the relevant parcel. See 

Keystone Bituminous Coal Ass’n, 480 U.S. at 497–98 (conducting a snapshot analysis to assess 

value taken from a property by a regulation); Palazzolo, 533 U.S. at 627–28 (finding that courts 

may consider the parcel pre-regulation to allow compensation for restrictions that also affected a 

previous owner). Where significant time passes between the enactment of a regulation and the 

denial of a permit, a snapshot rule helps to distinguish between the moment a claim ripens and 

the regulatory moment. See First English Evangelical Lutheran Church of Glendale v. Cty. of 

Los Angeles, 482 U.S. 304, 320 n.10 (1987) (explaining that a taking can occur long before a 

claim ripens, and thus compensation should be measured from the first moment of interference). 

In this case, the moment of interest for a takings analysis should be the 1992 designation 

of the Cordelia Lot as a critical habitat. FWS’s critical-habitat designation, combined with the 

prior Brittain County Wetland Preservation Law of 1982, was the first moment that Ms. Lear’s 

proposed development plans could have been prohibited by regulation. And because the harms 

springing from the alleged taking trace back to that point, any determination of the relevant 

parcel must necessarily examine the property as it stood in 1992. 
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2. Controlling Precedent Precludes Severance in the Parcel Analysis, Requiring 
That the Denominator, When Measured at the Regulatory Moment, Be Defined 
as Lear Island in Its Entirety. 
 

The landmark case on the parcel-severance issue is Penn Central Transportation 

Company v. City of New York, where the Court held that takings jurisprudence “does not divide a 

single parcel into discrete segments” but focuses “on the nature and extent of the interference 

with rights in the parcel as a whole” at the moment of taking. 438 U.S. 104, 130–31 (1978). 

Physical as well as “conceptual” severance—picking apart the sticks within a bundle of property 

rights—have been resisted by the Supreme Court. Andrus v. Allard, 444 U.S. 51, 65–66 (1979) 

(“Where an owner possesses a full ‘bundle’ of property rights, the destruction of one ‘strand’ of 

the bundle is not a taking, because the aggregate must be viewed in its entirety.”).  

This preference for the broadest definition of the denominator means the relevant parcel 

in this Court’s takings analysis should be the most inclusive conception of the island’s property 

status, measured at the regulatory moment. Per Andrus, future interests in the lots of Lear Island 

at the regulatory moment may be disregarded: any analysis of the potential harm to Ms. Lear’s 

future interest in isolation would constitute a conceptual separation of the bundle of property 

rights. Rather, the significant rights are those of King Lear, who, in 1992, held a present interest 

in a life estate in all three lots. Viewed broadly at the regulatory moment, all of Lear Island 

constitutes the denominator for the takings analysis. 

The entire purpose of the ESA—and any legislation that potentially impacts owners’ 

property rights—would be undermined by a ruling to the contrary on this issue. If the relevant 

parcel is determined when plaintiffs allege takings, owners could separate a regulated portion of 

their property from unrestricted land just prior to applying for doomed permits. Compensation 



19	

for plaintiffs in these cases would be all but guaranteed if courts are bound only to examine the 

subdivided lots, resulting in an inordinate drain on government resources. 

B. Even as Measured After the Regulatory Moment, the Relevant Parcel Is Still the 
Entirety of Lear Island. 

 
If a regulatory scheme were implemented before the challenging owner took possession, 

prior knowledge of a regulation would not preclude a taking claim. Palazzolo, 533 U.S. at 628. 

However, temporal issues related to transfers of property are retained as a relevant prong of 

analysis. Id.; Loveladies Harbor, Inc. v. United States, 28 F.3d 1171, 1181 (Fed. Cir. 1994) 

(holding that courts may consider “the timing of transfers in light of the developing regulatory 

environment”). 

In weighing this temporal factor, courts have recognized the need to investigate historical 

uses of property. In Forest Properties, Inc. v. United States, the U.S. Court of Federal Claims 

detailed that factors like the “dates of acquisition, [and] the extent to which the parcel has been 

treated as a single unit” were relevant to the parcel determination. 39 Fed. Cl. 56, 73 (1997). In 

K&K Construction, Inc. v. Dep’t of Natural Resources, the Supreme Court of Michigan 

recognized two additional factors: whether the relevant parcels were part of the original property 

purchased, and the extent of development “relative to the date of enactment of the challenged 

regulations.” 456 N.W.2d 531, 585 n.10 (Mich. 1998). 

It is of note that, per the ruling in Loveladies Harbor, land “developed or sold before a 

regulatory environment existed should not be included in the denominator.” 28 F.3d at 1181. 

However, the Loveladies court did not posit that subdivisions held by a single present interest at 

the time of the regulation and later given away are irrelevant to a takings analysis. Rather, in 

contrast to the New Union District Court’s reading of Loveladies, plot subdivision has been 

shown not to preclude analysis of the whole parcel as originally acquired. District Intown 
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Properties Ltd. P’ship v. D.C., 198 F.3d, 874, 880–82 (D.C. Cir. 1999) (holding that the relevant 

parcel was not individual subdivided lots, but entire series of townhouses, due to the lots’ 

contiguity and history of single ownership).  

 With regard to Lear Island, the dual regulatory schemes were established prior to Ms. 

Lear’s present interest in her lot. Per Forest and K & K Construction factors, the Cordelia Lot 

was acquired originally through an Act of Congress deeding the land to Ms. Lear’s ancestor, 

Cornelius Lear, and was treated effectively as a single unit up until her father’s death in 2005. 

Relative to the enactment of the two regulations at issue, there has been extremely little, if any, 

development on the lot or island at large. The estates on the Goneril and Regan Lots already 

existed at the time of both regulations, and there has been no productive activity on the Cordelia 

Lot since King Lear’s death. The Cordelia Lot has not been distinguished in any meaningful way 

from the rest of the island. 

Finally, the subdivision of these properties existing at the time of regulation is not 

dispositive in the denominator issue. Loveladies precedent is easily distinguished by noting that, 

at the regulatory moment, King Lear held a present interest in the island as a whole. 

Contrary to the district court’s assertions, and due to historical considerations that must 

weigh heavily in the parcel analysis, the denominator in the present case should be defined as the 

entirety of Lear Island. Thus, a finding of total deprivation of economic value is untenable. 

IV. EVEN IF THE RELEVANT PARCEL IS THE CORDELIA LOT, THE 
TEMPORARY NATURE OF ANY RESTRICTIONS PRECLUDES A FINDING 
OF TOTAL ECONOMIC DEPRIVATION. 

 
In cases of regulatory takings, the Supreme Court has consistently expressed a preference 

for “essentially ad hoc, factual inquiries.” Penn Cent. Transp. Co. v. City of New York, 438 U.S. 

104, 124 (1978). The Court has recognized two bright-line exceptions to Penn Central analysis: 
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permanent physical occupation of property by the government, Loretto v. Teleprompter 

Manhattan CATV Corp., 458 U.S. 419, 426 (1982), and regulations that deprive an owner of all 

economically beneficial uses of their property. Lucas v. S. C. Coastal Council, 505 U.S. 1003, 

1019 (1992). Since the creation of the Lucas per se exception based on complete deprivation of 

economic value, the Court has maintained that such cases are rare. Id. at 1018. In fact, in Lucas 

the Supreme Court did not hold that a regulation that prohibited development created this 

“extraordinary circumstance,” and instead found that plaintiff had waived the right to contest this 

fact by not appealing it earlier. Id. at 1017 n. 9. The high threshold necessary to find complete 

deprivation of economic value was clarified in Tahoe-Sierra Preservation Council, Inc. v. Tahoe 

Regional Planning Agency, 535 U.S. 302 (2002). There the court observed a clear difference 

between “the permanent ‘obliteration of the value’ of a fee simple estate” and a temporary 

prohibition of economic use. Id. at 330–31 (quoting Lucas, 505 U.S. at 1010). In Ms. Lear’s 

case, the ESA’s effects on her development rights extend for at least ten years, but not 

indefinitely. A temporary regulation of the type affecting Ms. Lear’s fee simple estate cannot 

deprive it of all economic value. A per se finding of a Lucas taking, then, is inappropriate.  

A. If the Relevant Parcel Is the Cordelia Lot, the Proper Temporal Unit for 
Analysis of Economic Value Is Ms. Lear’s Entire Fee Simple Estate.  

 
The proper temporal unit of analysis for a Lucas taking is determined by looking at the 

actual title held by the property owner. The Supreme Court has rejected the division of a single 

parcel of property in takings analyses. See Penn Central, 438 U.S. at 130–31; Keystone 

Bituminous Coal Ass’n v. DeBenedictis, 480 U.S. 470, 497 (1987). In the context of complete 

deprivation of economic value, this means the proper unit of analysis is whatever title the 

property owner holds in its entirety. In Lucas, the Court stated that the relevant property interest 

for examination was Mr. Lucas’s fee simple estate. 505 U.S. at 1016 n. 7. In Tahoe-Sierra, the 
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court reaffirmed this as the proper unit of analysis when considering a claim of per se 

compensatory taking due to complete deprivation of economic value. There, the Court explicitly 

rejected the argument that a fee simple estate could be broken into smaller temporal segments for 

the purpose of economic-deprivation analysis. 535 U.S. at 331.   

In this case, Ms. Lear took ownership of a fee simple estate when her father died in 2005. 

Her interest in a fee simple estate, rather than any discrete temporal subset of that estate, is the 

proper unit for any takings analysis.  

B. Any Deprivation Caused by the ESA Is Temporary in Nature Because Ms. Lear 
Is Not Compelled to Maintain the Critical Habitat. 

 
A regulation that has a foreseeable ending is temporary. The Court has repeatedly 

recognized a distinction between temporary and permanent takings. E.g., Tahoe-Sierra at 535 

U.S.; Ark. Game & Fish Comm’n. v. United States, 133 S. Ct. 511 (2012), In this instance, Ms. 

Lear faces a temporary deprivation because the ESA does not compel her to maintain the critical 

habitat of Karner Blues.   

The ESA only prohibits development without an approved ITP while a critical habitat 

exists for Karner Blues. The existence of the critical habitat is dependent on the Ms. Lear’s 

continued mowing of the Heath. Her claim is based on FWS’s determination that disturbance of 

the population would constitute a “take” of Karner Blues which is prohibited under section 10 of 

the ESA. 16 U.S.C. § 1538(a)(1)(B) (2012). The ESA defines a “take” as an action to “harass, 

harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any 

such conduct.” 16 U.S.C. § 1532(19) (2012). The ESA prohibits affirmative actions to harm 

endangered species. Interior Department regulations include “significant habitat modification or 

degradation” in the list of prohibited actions under this definition of “take” in 50 C.F.R. § 17.3 

(2016), and the Supreme Court held this definition appropriate in Babbitt v. Sweet Home Chapter 
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of Communities for a Great Oregon, 515 U.S. 687, 708 (1995). Nothing in the ESA, however, 

creates an affirmative duty to maintain a critical habitat or prevent degradation that occurs 

naturally. 

Any reading of the ESA that either prohibits allowing natural degradation of a critical 

habitat or compels maintenance would violate the Commerce Clause. The Supreme Court 

recognizes that the Commerce Clause does not convey the right to regulate inactivity. Nat’l 

Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2587 (2012). Just as in Sebelius, the statute 

must be interpreted to avoid any construction “which should involve a violation…of the 

Constitution.” Id. at 2593 (quoting Parsons v. Bedford, 28 U.S. 433, 448–49 (1830)). 

 Under this proper interpretation of the ESA, Ms. Lear cannot be compelled to maintain a 

critical habitat. She has no obligation to continue the annual mowing of the Heath. If she chooses 

to do so, she can halt the mowing at any time, and within ten years, the Karner Blue population 

will disappear along with any ESA preclusions on development. In fact, if the plaintiff had halted 

the annual mowing when she first received title in 2005, there would be no deprivation at this 

time. Since any deprivation experienced by Ms. Lear is perpetuated by her voluntary actions in 

this case, it is temporary.  

C. Any Deprivation Caused by the ESA Cannot Justify a Finding of a Lucas Taking 
of Ms. Lear’s Fee Simple Estate. 

 
The Court found in Tahoe-Sierra that a fee simple estate “cannot be rendered valueless 

by a temporary prohibition on economic use.” 535 U.S. at 332. Ms. Lear holds a fee simple 

estate, and the prohibition on development of her land is temporary and within her control. 

Tahoe-Sierra’s clear precedent stands and applies in this case. A Lucas finding of per se 

compensatory taking due to complete deprivation of economic value is inappropriate.  
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While the Supreme Court has recognized instances where temporary takings have been 

deemed compensable, they have done so on the basis of Penn Central-style ad hoc analysis, 

rather than Lucas-style per se analysis. Ms. Lear may note First English Evangelical Lutheran 

Church of Glendale v. County of Los Angeles, where the Court held that temporary regulatory 

takings could be compensable. 482 U.S. 304, 319 (1987). First English, however, was decided 

before both the creation of the Lucas standard and Tahoe-Sierra’s explanation of its temporal 

limits. Since Tahoe-Sierra, the Court has not recognized temporary per se takings of the 

regulatory or physical-invasion variety. In fact, the Supreme Court recently held that, in cases of 

physical invasion by the government, there is only a per se compensable taking if the invasion is 

permanent. Ark. Game & Fish Comm’n, 133 S. Ct. at 518. The Court also reaffirmed that only 

regulation that “permanently requires a property owner to sacrifice all economically beneficial 

uses” is excused from rigorous Penn Central analysis. Id. (emphasis added). 

The regulation affecting Ms. Lear is not permanent, nor does it require her to sacrifice 

economically beneficial uses if she chooses to stop the annual mowing. The Court has made 

clear that, in situations like this, the flexibility of Penn Central analysis is required. A finding of 

a Lucas taking is improper.  

V. EVEN IF THE RELEVANT PARCEL IS THE CODELIA LOT, THE BRITTAIN 
COUNTY BUTTERFLY SOCIETY’S OFFER TO PAY $1,000 PER YEAR IN 
RENT DOES NOT PERMIT A FINDING OF TOTAL ECONOMIC 
DEPRIVATION. 

	
A Lucas taking can only occur when the government has removed “all economically 

beneficial us[e].” Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 538 (2005) (emphasis in original) 

(quoting Lucas v. S. C. Coastal Council, 505 U.S. 1003, 1019 (1992)). In evaluating the extent of 

economic deprivation, the Supreme Court has consistently compared the economic uses of the 

land before the alleged taking occurred with the economic uses available after the regulation 
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went into effect. See generally Lucas, 505 U.S.; Palazzolo v. Rhode Island, 533 U.S 606 (2001); 

Tahoe-Sierra Pres. Council, Inc. v. Tahoe Reg’l Planning Agency, 535 U.S. 302 (2003); Lingle, 

544 U.S. The clearest statement on the Court’s view of when a Lucas taking precludes Penn 

Central analysis came in Tahoe-Sierra: “[a]nything less than a ‘complete elimination of value,’ 

or a ‘total loss,’…would require the kind of analysis applied in Penn Central.” 535 U.S. at 330 

(quoting Lucas, 505 U.S. at 1019–20). In this case, the New Union District Court improperly 

concluded that the Cordelia Lot was deprived of all beneficial economic use. The court’s 

analysis ignored potential changes to the property taxes on the Cordelia Lot due to the effects of 

the regulations. Furthermore, it failed to consider Brittain County Butterfly Society’s offer to 

rent the Cordelia Lot for $1,000 a year as a clear economic use of the land. Properly viewed, 

these both prevent a finding of a Lucas taking.  

A. The District Court Erred in Assessing the Post-Deprivation Value of the Land 
Before It Had Been Reassessed. 

 
Proper takings analysis requires comparing the economic use and value of property 

before and after a regulation takes effect. See, e.g., Palazzolo 533 U.S. at 630–32; Keystone 

Bituminous Coal Ass’n v. DeBenedicis, 480 U.S. 470, 497 (1987). The plaintiff bears the burden 

of demonstrating a taking has occurred, and more specifically, the plaintiff “must establish 

economic impact.” CCA Assocs. v. United States, 667 F.3d 1239, 1245 (Fed. Cir. 2011). This is 

especially important in analyses of Lucas takings, which rely on regulations that result in the 

complete deprivation of beneficial economic use. Lucas, 505 U.S. at 1019. 

Ms. Lear has not had her property assessed since the relevant regulations went into effect. 

Instead of requiring a demonstration of loss of value from Ms. Lear, the New Union District 

Court relied on development restrictions to establish total loss of beneficial economic use. This 

ignores the likelihood that any reduction in property value will be accompanied by a reduction in 
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property tax. The value of the property tax was central to the district court’s finding that the 

Butterfly Society’s offer could not establish economic use. Any such analysis is entirely 

improper if it is based on pre-regulation valuations of the property. While Ms. Lear has not 

provided the proper evidence to this point, it is likely that any reassessment of her property will 

lead to property taxes significantly lower than the $1,500 she is currently paying. The district 

court erred in not taking this into account. 

B. A Finding of Complete Deprivation of Economic Value Is Improper Because Ms. 
Lear Has Beneficial Economic Uses for Her Property. 

 
If Ms. Lear’s potential income from the land exceeds her property taxes, an assessment of 

complete deprivation of economic value cannot follow. In Palazzolo, the Supreme Court held 

that a 94% reduction in value of a lot did not constitute a Lucas taking. 533 U.S. at 631–32. The 

Court of Appeals for the Federal Circuit found that a wetland fill permit denial that reduced a 

lot’s value by 98.8% also did not constitute a Lucas taking. Cooley v. United States, 324 F.3d 

1297, 1305 (Fed. Cir. 2003). A vast portion of the value of a lot can be removed without a Lucas 

taking occurring.  

Recently the Court of Appeals for the Federal Circuit found a Lucas taking in an instance 

where a property was deprived of 99.4% of its value. Lost Tree Vill. Corp. v. United States, 787 

F.3d 1111, 1119 (Fed. Cir. 2015) (regarding the denial of a wetland fill permit that left only 

residual noneconomic use). While Lost Tree is currently pending petition at the Supreme Court, 

it is easily distinguishable from this case. In Lost Tree, the Federal Circuit Court found a Lucas 

taking because any residual value in the land was either theoretical or noneconomic. Id. at 1117–

18. In this case, the offer from the Brittain County Butterfly Association, consisting of $1,000 

per year, is clearly an economic use of the land and is not theoretical.  
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Without reassessment of Ms. Lear’s lot, we cannot determine if all value has been 

removed from it. Reassessment would likely demonstrate that the value of the Butterfly Society’s 

offer exceeds the property taxes. Even if we ignore value and focus solely on economic use, as 

the court suggested in Lost Tree, there are still no grounds for finding a Lucas taking. The 

Butterfly Association’s offer meets the requirement of economic use. While Ms. Lear may not 

wish to accept the offer, its existence rebuts her claim of total deprivation. 

VI. PUBLIC TRUST LIMITS INHERENT IN WETLANDS TITLE PRECLUDE MS. 
LEAR’S CLAIM OF A REGULATORY TAKING. 

	
Public trust doctrine generally holds that state governments possess title to navigable, 

non-tidal lakebeds in trust for the use of all people, at the expense of private ownership. PPL 

Montana, LLC v. Montana, 132 S.Ct. 1215, 1226–27 (2012). Per public trust principles, the 1803 

Act of Congress granting land to Cornelius Lear did not include unfettered private rights to the 

portion of Lake Union and its lakebed that comprise the wetlands at issue. Because the 

government retained an interest that was not sufficiently deeded away, Ms. Lear never gained 

full title to the wetlands and thus cannot claim reimbursement for a regulatory taking. Even if 

this Court finds that full private ownership to the land in question was granted to Cornelius Lear, 

public trust limits constitute a valid background principle of law, providing an exception to 

compensation for a Lucas taking. 

A. The 1803 Congressional Grant to Cornelius Lear Does Not Convey Total Rights 
to the Wetlands. 
 

Grants by Congress during the territorial period of beds affiliated with navigable, non-

tidal lakes do not deed complete rights in that property to the grantee. Rather, in accordance with 

public trust doctrine, congressional pre-statehood grants are presumed never to cede unfettered 

ownership unless the intent to do so is wholly unambiguous.  



28	

1. Contrary to the District Court’s Assessment, Public Trust Doctrine Existed at 
the Time of the 1803 Grant. 

	
The United States has always recognized the concept of public trust. While, under British 

common law, public trust applied only to land affected by the “ebb and flow” of the tide, Shively 

v. Bowlby, 152 U.S. 1, 11 (1894), the United States extended public trust to all land under waters 

that were “navigable in fact”—that is, those waterways that could be used as “highways of 

commerce.” PPL Montana, 132 S.Ct. at 1233. 

Following the American Revolution, titles in public trust lands of the territories were 

briefly held by the newly minted federal government. United States. v. Holt State Bank, 270 U.S. 

49, 55 (1926). The Northwest Territory in particular, created by the Ordinance of 1787, 

recognized public trust limitations to land ownership for bodies of water within its borders: “the 

navigable waters leading into the Mississippi and Saint Lawrence, and the carrying places 

between the same, shall be common highways, and forever free.” U.S.C.A. § NORTHWEST 

ORDINANCE (West 1787).   

Given that New Union was governed by the Northwest Ordinance in 1803 and public 

trust had been established from America’s founding, public trust doctrine was in force at the time 

of the congressional grant to Cornelius Lear and, contrary to the district court’s assertions, 

applied to non-tidal waters. 

2. Public Trust Doctrine Applies to the Cordelia Lot Wetlands. 
 

If a body of water is navigable, public trust doctrine inheres. Brewer-Elliott Oil & Gas 

Co. v. United States, 260 U.S. 77, 84 (1922). To establish navigability, courts have permitted 

evidence that water was navigable prior to statehood to be a valid aid, taking care not to adopt a 

retroactive rule that destroys a previously held title. See Montana Coalition for Stream Access, 

Inc. v. Curran, 682 P.2d 163, 166 (Mont. 1984) (relying on evidence from historians to indicate 
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that the Dearborn River was used for commercial purposes prior to statehood); Brewer-Elliott, 

260 U.S. at 88 (“It is not for the state…to adopt a retroactive rule for determining navigability 

which would destroy a title already accrued.”). The Supreme Court has held that current usage is 

irrelevant to the issue of navigability for title purposes in circumstances where “evidence of 

present-day use has little or no bearing” on historical navigability. PPL Montana, 132 S.Ct. at 

1233–34.  

At the time of the 1803 grant, Lake Union was navigable. Applying the navigability-in-

fact test, Lake Union’s history of hosting interstate commercial travel establishes that it was used 

as a highway for commerce. In particular, the wetland’s history of usage as a boat landing can 

establish navigability-in-fact at the time of the deed to Cornelius Lear, per the Montana 

Coalition rule. Additionally, as in PPL Montana, because the wetlands’ non-navigable status 

with the U.S. Army Corps of Engineers contrasts sharply with historical usage, it has no bearing 

on the application of public trust doctrine. This cannot be seen as a “retroactive rule” that 

increases the holding of the state because any purported diminution in state control is merely a 

product of Cordelia Lear’s misinterpretation of her title. Thus, public trust doctrine applies to the 

Lake Union wetlands. 

3. Properly Read, the 1803 Grant Does Not Convey Full Ownership of the 
Wetlands. 

 
Any congressional grants purporting to give public trust–worthy lands to private owners 

during the territorial period have been highly scrutinized by the courts. See Holt State Bank, 270 

U.S. at 55. While it is true that the United States had complete ownership of bed title during the 

territorial period, and thus the ability to deed it away, it was extremely uncommon and only took 

place in exigent circumstances. Shively, 152 U.S. at 50. It was generally understood that this 

federal power was fundamentally temporary, held in trust for future states and not to be 
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disturbed. Holt State Bank, 270 U.S. at 55. Accordingly, in analyzing grants of this nature, the 

Supreme Court has conducted a close reading strictly construed against the grantee. Id. 

(“[D]isposals by the United States during the territorial period are not lightly to be inferred, and 

should not be regarded as intended unless the intention was definitely declared.”).  

In particular, grants of bed titles must overcome the separation of rights inherent in public 

trust doctrine, referred to by the Supreme Court as jus publicum (public right) and jus privatum 

(private right). See Shively, 152 U.S. at 11. These rights have been interpreted to allow private 

parties to acquire public trust property from the state without ever owning the right to exclude 

public use. See Glass v. Goeckel, 703 N.W.2d 58, 66 (Mich. 2005). On the force of this 

separation of rights alone, the Supreme Court has denied states the ability to deed away lakebed 

title without any regard for the language of the deed, adding that transfers of this kind are subject 

to revocation. Illinois Cent’l R. Co. v. State of Illinois, 146 U.S. 387, 453 (1892). 

A close reading of the congressional grant to Cornelius Lear is unpersuasive as to his 

unfettered rights in the wetlands. The grant contains no mention of the exclusivity of Cornelius 

Lear’s ownership of the wetlands and does not make explicit statements regarding the 

completeness of his rights, essential to overcoming the strong presumption against private 

ownership. The language of the grant also does not preclude a reading that it transferred a merely 

jus privatum-type ownership, in accordance with the public trust principles of the time. Finally, 

if Congress ever had the ability to convey the lakebed at all, Illinois Central makes plain that it 

would be well within New Union’s rights to revoke particular uses of the property.  

Given public trust principles inherent in New Union law, the historical navigability-in-

fact of Lake Union, and the lack of explicit language indicating total ownership of the lakebed, 

Ms. Lear is presumed to have a jus privatum interest in the Cordelia Lot wetlands, subject to jus 
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publicum rights. And because Cornelius Lear was not granted full ownership of the wetlands, 

none of his successors, including Cordelia Lear, inherited complete title to the same. New Union 

retains controlling interest in the wetlands, which precludes Ms. Lear’s takings claim. 

B. Even If the Wetlands Were Properly Granted for Private Ownership, Public 
Trust Limits Constitute a Background Principle of Law, Exempting 
Government Compensation for a Regulatory Taking. 
 

A government entity has no duty to provide compensation for a Lucas taking when the 

restrictions springing from the taking constitute “background principles of the State’s [existing] 

law of property.” Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1028 (1992). For a limitation to 

be excused as a background principle, it must originate from state law, “inhere in the title” of the 

land itself, have implicit presence in state property law, apply universally to all relevant 

landowners, have some degree of historical consistency, and cannot be newly legislated or 

decreed. Id.; Palazzolo v. Rhode Island, 533 U.S. 606, 630 (2001).  

While these issues present a case of first impression in New Union, public trust doctrine 

has been held as a background principle of law in other state courts. In Esplanade Properties 

LLC v. City of Seattle, a landowner sued the city following a denial of an application to develop 

shoreline property, claiming a Lucas taking. 307 F.3d 978, 978–87 (9th Cir. 2002).  The Ninth 

Circuit held that, while the taking did deprive Esplanade’s property of all beneficial uses, the 

nature of Washington’s public interest principles were enough to excuse the government from its 

obligation to provide compensation. Id. at 985–86. The Supreme Court of South Carolina ruled 

similarly in McQueen v. South Carolina Coastal Council, holding that public trust doctrine 

excused South Carolina from compensating McQueen for his inability to fill in lots on saltwater 

canals. 580 S.E.2d 116, 119–20 (S.C. 2003).  
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In the present case, New Union’s public trust doctrine qualifies as a background principle 

of law. Considering the history of public trust in the United States, public trust principles have 

implicit presence in New Union state property law. Additionally, public trust cannot be said to be 

“newly legislated or decreed” when its basic tenants were codified in the Northwest Ordinance 

and thus applied in New Union even prior to its statehood. Public trust doctrine has been defined 

consistently throughout the state’s history as well: there is no evidence of differing precedent in 

New Union courts. 

Even if the Congressional Act of 1803 granted title of the wetlands to Cornelius Lear, 

preserving it for eventual ownership by the Cordelia Lear, public trust inheres. As public trust 

qualifies as a background principle of law in New Union, the alleged taking is not compensable. 

VII. THE DISTRICT COURT ERRED IN COMBINING THE EFFECTS OF THE ESA 
AND THE COUNTY’S PERMIT DENIAL TO FIND A LUCAS TAKING.  

	
The ESA’s lack of impact on the wetland portion of the lot precludes any finding of a 

Lucas taking. In Palazzolo v. Rhode Island, the Court held that a regulation that left a small 

portion of a lot developable could not be viewed as a Lucas taking. 533 U.S. 606, 631 (2001).  In 

this case, the ESA does nothing to prohibit the filling and development of the wetland portion of 

the lot. Just as in Palazzolo, this disallows a finding of Lucas taking. Despite this, the district 

court reasoned by analogy that FWS and Brittain County acted as joint tortfeasors and thus are 

jointly and severally liable for the alleged total taking. This is both an improper addition to 

takings jurisprudence and an improper application of tort theory.  

There may be cases where two distinct government regulators can, through separate 

actions, collectively create a compensable taking. However, to assert that their actions should be 

viewed as one—or that it is proper to find such a taking without use of the favored Penn Central 
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standard—flies in the face of current takings law. Ms. Lear may have other takings remedies 

available to her, but compensation under a Lucas taking theory is inappropriate.  

A. A Theory of Joint and Several Liability Is Not Recognized in Takings 
Jurisprudence. 

 
While the district court’s finding that this situation is “apparently novel” is correct, its 

imposition of a theory of joint and several liability in takings law is not. In looking to the body of 

tort law for guidance, the district court ignored a body of law far more similar to regulatory 

takings, that of physical takings. In Halverson v. Skagit County, the Supreme Court of 

Washington examined a lower court’s ruling that a county and a diking district were jointly and 

severally liable for flooding damages due to deficiencies in levees that the county helped 

maintain. 139 Wn.2d. 1 (Wash. 1999). The diking district was independent from the county and 

had the power of eminent domain and the ability to assess taxes. Id. at 4. The court held that a 

theory of joint and several liability between the two actors was “legally insufficient and contrary 

to established inverse condemnation law.” Id. at 8. A combination of tort and inverse 

condemnation law, the court claimed, could not circumvent the requirement that takings can only 

be assessed for harm that a government entity’s action directly and proximately caused. Id. at 9.  

The Halverson holding should be especially persuasive in a Lucas situation. Halverson 

involved a taking under the theory of physical invasion by way of flooding. Lucas’s theory of per 

se compensable takings is rooted in the notion that “total deprivation of beneficial use is, from 

the landowner's point of view, the equivalent of a physical appropriation.” Lucas v. S.C. Coastal 

Council, 505 U.S. 1003, 1017 (1992). FWS should only be liable for a Lucas taking if its actions, 

in and of themselves, created the taking.  

B. Even Accepting Analogy to Tort Law, FWS and Brittain County Do Not Meet 
the Requirements of Jointly and Severally Liable Tortfeasors. 
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The New Union District Court cited the 1976 Tennessee Supreme Court case Velsicol 

Chemical Corp. v. Rowe in support of its joint tortfeasor theory. 543 S.W.2d 337 (Tenn. 1976). 

In doing so, the district court ignored that the joint and several liability standard established by 

Velsicol was determined to be obsolete in Tennessee over twenty years ago. McIntryre v. 

Ballentine, 833 S.W.2d 52, 58 (Tenn. 1996) (abandoning joint and several liability in favor of 

comparative fault “due largely to considerations of fairness”). The court’s citation to a defunct 

standard is telling, as there is currently no majority rule in American jurisdictions regarding joint 

and several liability. Restatement (Third) of Torts §10 cmt. a (Am. Law Inst. 2000). Even if the 

Velsicol theory of joint and several liability were valid and appropriate for use in this 

jurisdiction, it would not apply to Ms. Lear’s case.  

In Velsicol, the court examined several polluting factories and determined that 

“indivisible injury has been caused by the concurrent, but independent, wrongful acts or 

omissions of two or more wrongdoers.” 543 S.W.2d at 343. Velsicol may be clearly 

distinguished from Ms. Lear’s case on two grounds: the indivisibility of harm and concurrency 

of acts.  First, any alleged harm in this case is clearly divisible. The Cordelia Lot was affected by 

two distinct government actions with two distinct effects. In Velsicol, the court provided the 

example of a single stream polluted by multiple factories as an indivisible harm. Id. at 342. In 

this case, the division is clear between the Heath, impacted only by FWS regulations, and the 

wetlands, impacted only by Brittain County permitting requirements. There is also a lack of 

concurrence. The Heath became a critical habitat in December 1992. This was confirmed to Ms. 

Lear in May 2012, eighteen months before the denial of Ms. Lear’s permit application by the 

Brittain County Wetlands Board in December 2013. Given the gap between these events, finding 

these actions concurrent was a clear error.  
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The divisibility and lack of concurrence of the alleged taking ensure that, even if it were 

not defunct, a theory of joint and several liability is not justified in this case. The complexity of 

this situation is exactly why courts prefer the ad hoc reasoning and thorough examination 

required by Penn Central for the vast majority of regulatory takings. The appropriate course of 

action is for Ms. Lear’s taking claims to be analyzed by the favored Penn Central standard. 

CONCLUSION 
 

For the aforementioned reasons, FWS respectfully asks this Court to sustain the New 

Union District Court’s ruling that this application of the ESA is a valid exercise of Congress’s 

Commerce Clause power. FWS further petitions this Court to reverse the district court’s rulings 

on ripeness and the relevant parcel and hold that Ms. Lear’s takings claim against FWS is not 

ripe without having applied for an ITP under section 10 of the ESA and that the relevant parcel 

for takings analysis is the entirety of Lear Island. Should this Court find that the claim is ripe and 

that the relevant parcel is the Cordelia Lot, FWS asks this Court to reverse the district court’s 

rulings on the remaining questions of law and hold that: (1) the fact that the lot may become 

developable in ten years shields FWS and Brittain County from a takings claim based upon a 

complete deprivation of the property’s economic value; (2) the Brittain County Butterfly 

Society’s offer to pay $1,000 per year in rent for wildlife viewing precludes a takings claim for 

complete loss of economic value; (3) public trust principles preclude Ms. Lear’s taking claim 

based on denial of a county wetlands permit; and (4) FWS and Brittain County are not liable for 

a complete deprivation of the economic value of the Cordelia Lot because either the federal or 

county regulation, by itself, would still allow development of a single-family residence. 
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