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STATEMENT OF THE ISSUES 

 

 The United States Court of Appeals for the Twelfth Circuit granted certiorari to Cordelia 

Lear in the case of Cordelia Lear, Plaintiff, v. United States Fish and Wildlife Service, 

Defendant, and Brittain County, New Union, Defendant, to decide seven issues:  

(1) Is the ESA a valid exercise of Congress’ Commerce power, as applied to a wholly 

intrastate population in which development of private property motivates the take?  

(2) Is Ms. Lear’s takings claim against FWS ripe for judicial review, without having applied 

for an ITP? 

(3) Is the relevant parcel for the takings analysis Ms. Lear’s parcel, which was subdivided 

from the remaining parcels in 2005?  

(4) Does the speculative and conditional extinction of an endangered species render a 

regulation regarding the protection of that species’ habitat temporary, and therefore 

exempt from categorical takings analysis? 

(5) Does an offer of token payment preclude a finding of a categorical taking where the 

payment would not cover relevant property taxes or otherwise improve the profitability of 

a parcel which is valueless as regulated? 

(6) Does application of public trust principles and the equal footing doctrine constitute a 

background principle of state law which would shield the government from a takings 

claim? 

(7) Does the existence of regulation from multiple layers of federalism prevent landowners 

from asserting takings claims where the regulations act, in concert, to deprive a 

landowner of all economically beneficial use of that property? 
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STATEMENT OF JURISDICTION  
 

The United States District Court for the District of New Union had jurisdiction to 

determine the issues presented, which arise under federal statutes. U.S. Const. Art. III, § 2; 28 

U.S.C. § 1331; see also Merrell Dow Pharmaceuticals Inc. v. Thompson, 478 U.S. 804, 807-08 

(1986). This Court has jurisdiction to review the final decisions of the district courts pursuant to 

28 U.S.C. § 1291. Brittain County and the U.S. Fish and Wildlife Service timely appealed on 

June 9, 2016, and Ms. Lear timely cross-appealed on June 10, 2016. This appeal follows the final 

order and judgment issued by Judge Romulus N. Remus of the District of New Union which 

followed a seven-day bench trial.  

 

STATEMENT OF THE CASE  
 

The New Union Karner Blue Butterfly (“Karner Blues”) is a species whose population is 

located exclusively on Lear Island. (5-6: 9). Nevertheless, the federal government began 

protecting the Karner Blues as an endangered species in 1992, pursuant to the Endangered 

Species Act (“ESA”). 57 Fed. Reg. 59, 236 (Dec. 14, 1992). (5: 8). “The Heath,” which is a strip 

of land on Lear Island, provides particularly good, shaded habitat for the Karner Blues, and it 

was designated by the Fish and Wildlife Service (“FWS”) as critical habitat in 1978. (6: 10).  

The Lears acquired the 1,000 acre Lear Island in 1803 by an Act of Congress, (4: 1), 

including “all lands under water within a 300-foot radius of the shoreline of said island,” (4: 1-5: 

1), and in 1965 King Lear divided the island into three parcels, one for each of his daughters: 

Cordelia, Goneril, and Regan. (5: 3). Cordelia Lear (“Ms. Lear”), plaintiff and one of King 

Lear’s daughters, inherited her 10 acres (“Cordelia Lot”) in 2005, which now contains The 

Heath. (5: 4). However, at the time of the subdivision the Brittain Town Planning Board 
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determined that each lot could be developed with at least on single-family residence, (5: 3), and 

in 2012 Ms. Lear decided to build that residence. (5: 4). Shortly after deeding the properties to 

his daughters, King Lear constructed a residence on the Regan Lot and continued to live in his 

homestead on the Goneril Lot. (5: 5). Ms. Lear’s lot was not being imposed upon with regulatory 

restrictions until 1978 when FWS designated the Heath as critical habitat for the Karner Blues. 

(6: 10). 

Ms. Lear contacted FWS to see if she needed to obtain a permit before developing the 

Heath and a FWS agent informed her that any disturbance to the Heath would constitute a “take” 

of the endangered butterfly. (6: 11). The FWS agent advised Ms. Lear that she could not disturb 

the lupine fields without applying for an ITP and develop a Habitat Conservation Plan (HCP) 

and provide contiguous habitat, (6: 14), or develop an Alternative Development Proposal (ADP). 

(7: 16). It was also determined that the Karner Blues would become extinct in ten years if 

mowing were ceased, and the land were to naturally convert to a successional forest. (7: 15). Ms. 

Lear further discovered that the ITP would cost $150,000, (6: 13), while the fair market value of 

her property was less than $100,000, (7: 18). Ms. Lear developed an ADP under which she 

would dredge and fill one half acre of the marsh adjacent to her property, and received approval 

from the U.S. Army Corps of Engineers. (7: 16). However, Ms. Lear’s ADP permit was denied 

by Brittain County Wetlands Board, which claimed that fill permits would only be granted for 

water dependant uses pursuant to the Brittain County Wetland Preservation Law of 1982. (7: 17). 

Additionally, Ms. Lear is estranged from her sisters who own the contiguous parcels on and 

remainder of Lear Island. (6: 12). While a local group has offered to pay Ms. Lear $1,000 for the 

ability to view the Karner Blues, there is no market in Brittain County for a parcel such as hers 

without the right to develop. (7: 18).  
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In response to FWS and Brittain County’s actions, Ms. Lear brought suit in United States 

District Court for the District of New Union, seeking a declaratory judgment stating that the ESA 

was unconstitutional as applied to an exclusively intrastate species such as the Karner Blues, and 

that the two agencies’ regulations have deprived her property of all economically beneficial use 

in violation of the Fifth Amendment. (4) Following a seven day bench trial, Judge Romulus N. 

Remus held that the ESA was not unconstitutional as applied, but held that the agencies’ 

regulations had resulted in a taking of Ms. Lear’s property. (Id.) Brittain County and FWS timely 

appealed the takings issue, and Ms. Lear timely cross-appealed on the issue of the 

constitutionality of the ESA. (1)  

 

SUMMARY OF THE ARGUMENT  

 This Court should reverse the district court’s decision affirming the constitutionality of 

the ESA under Congress’ commerce powers as applied to the wholly intrastate Karner Blues 

because (1) the ESA contains no jurisdictional element, (2) the regulated activity is the “taking” 

of the Karner Blues, which is not economic in nature, and (3) the only connection that the taking 

has to interstate commerce is biodiversity value, which is too attenuated.  

 However, if this Court finds the ESA constitutionally valid then this Court should affirm 

the district court’s holding that application of the ITP and the Brittain County’s preservation law 

deprived Ms. Lear of her property resulting in an uncompensated taking in violation of the Fifth 

Amendment. This is due to the fact that: (1) Ms. Lear’s claim was ripe for review because any 

further applications would have been futile, (2) the Cordelia Lot, which was formally subdivided 

in 2005 with the investment-backed interest of residential development, is the relevant property 

for the takings analysis; (3) the natural destruction of the Karner Blues by altering land use does 

not shield the government from liability because the conditions are indeterminate and 
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distinguishable from cases involving temporary building moratoria; (4) an offer of token 

payment from a third party does not defeat a categorical taking where the payment would not 

cover the relevant property taxes for the land or give it a market value; (5) no background 

principles of state law which inhere in Ms. Lear’s title which would preclude a takings claim; 

and (6) the existence of regulation at multiple levels of government, acting in concert to deprive 

Ms. Lear’s land of all economically beneficial value, does not provide a defense from a takings 

claim.  

 

ARGUMENT 

 This Court should first reverse the United States District Court for the District of New 

Union’s decision affirming the Constitutionality of the ESA’s regulation of the Karner Blues 

because it regulates an intrastate population that is not economic in nature. Second, this Court 

should affirm the District Court’s holding that the two defendant agencies’ regulations resulted 

in an uncompensated taking of Ms. Lear’s property because: (1) Ms. Lear’s takings claim was 

ripe for review in light of the fact that further applications would have been futile; (2) the 

relevant parcel for the takings claim is the Cordelia Lot because it was formally subdivided in 

2005 with the investment-backed expectation of developing a residential unit; (3) the natural 

destruction of the Karner Blues by altering land use does not shield the government from liability 

because the conditions are indeterminate and distinguishable from cases involving temporary 

building moratoria; (4) an offer of token payment from a third party does not defeat a categorical 

taking where the payment would not cover the relevant property taxes for the land or give it a 

market value; (5) no background principles of state law which inhere in Ms. Lear’s title which 

would preclude a takings claim; and (6) the existence of regulation at multiple levels of 
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government, acting in concert to deprive Ms. Lear’s land of all economically beneficial value, 

does not provide a defense from a takings claim.  

This court reviews legal conclusions by the lower court de novo and factual findings for 

clear error. Hage v. United States, 687 F.3d 1281, 1285 (Fed. Cir. 2012). The nature or scope of 

a compensable property interest in a takings analysis is a question of law. Tex. State Bank v. 

United States, 423 F.3d 1370, 1378 (Fed. Cir. 2005). Declaratory relief under 28 U.S.C. § 2201 

is reviewed for abuse of discretion, considering de novo the legal conclusions that led to that 

determination. Frank v. Enrietto, 597 F. Appx. 696, 699 (3d. Cir. 2015).  

 

I. This Court Should Reverse the District Court’s Holding That the ESA is a Valid  

Exercise of Congress’ Commerce Clause Power and  Affirm the District Court’s 

Holding That the Defendant Agencies’ Regulations Deprived Ms. Lear of Her 

Property in Violation of the Fifth Amendment.  
 

A. The ESA is Not a Valid Exercise of Congress’ Commerce Power, as Applied 

to a Wholly Intrastate Population of an Endangered Butterfly that Would be 

Eliminated by Construction of a Single-Family Residence for Personal Use.  
 

The Commerce Clause does not authorize Congress to regulate takes of a purely 

intrastate species that has no substantial effect on interstate commerce. PETPO v. U.S. Fish and 

Wildlife Service, 57 F. Supp. 3d 1337, 1346 (D. Utah 2014). Whether the Endangered Species 

Act (ESA) is a constitutional use of congressional power is an issue of first impression for the 

Twelfth Circuit.  

It is essential to our system of government that the commerce power not extend to effects 

on interstate commerce that are so remote that we “would effectually obliterate the distinction 

between what is national and what is local.” National Labor Relations Board v. Jones & 

Laughlin Steel Corp., 301 U.S. 1, 37 (1937). The congressional principle guiding the enactment 

of the ESA was that the ESA is constitutional even when applied to wholly intrastate endangered 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028291512&pubNum=0000506&originatingDoc=I84d9088e817c11e2a531ef6793d44951&refType=RP&fi=co_pp_sp_506_1285&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_1285
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028291512&pubNum=0000506&originatingDoc=I84d9088e817c11e2a531ef6793d44951&refType=RP&fi=co_pp_sp_506_1285&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_1285
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007342712&pubNum=0000506&originatingDoc=I84d9088e817c11e2a531ef6793d44951&refType=RP&fi=co_pp_sp_506_1378&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_1378
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007342712&pubNum=0000506&originatingDoc=I84d9088e817c11e2a531ef6793d44951&refType=RP&fi=co_pp_sp_506_1378&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_1378
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007342712&pubNum=0000506&originatingDoc=I84d9088e817c11e2a531ef6793d44951&refType=RP&fi=co_pp_sp_506_1378&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_1378
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species that possess little to no commercial or economic value. Application of the ESA to such 

species fails to satisfy the dictates of the Supreme Court’s modern interpretation of the 

Commerce Clause test, particularly as set forth in United States v. Lopez and United States v. 

Morrison, because the power to regulate wholly intrastate endangered species that possess 

minimal commercial value is a power reserved to the States under the Tenth Amendment to the 

United States Constitution. Where the federal legislation, such as the ESA, unconstitutionally 

arrogates to the federal government powers properly belonging to the individual states, the 

judicial branch must intervene and enforce the notions of federalism the founding fathers 

envisioned. Justin Gregory Reden, The Commerce Clause Appropriately Defined Within A 

Universe Without Distinction: The Federal Endangered Species Act's Unconstitutional 

Application to Intrastate Species, 25 T. Jefferson L. Rev. 649, 650 (2003). 

In United States v. Lopez, the Supreme Court considered whether a provision of the Gun-

Free School Zones Act, 18 U.S.C. § 922(q)(1)(A) (1988 ed., Supp. V), which made it a federal 

offense to possess a firearm near a school, exceeded Congress’ authority under the Commerce 

Clause. 514 U.S. 549, 551 (1995). The court held that the clause authorizes Congress to regulate 

“three broad categories of activity”:  

First, Congress may regulate the use of the channels of interstate commerce. Second, 

Congress is empowered to regulate and protect the instrumentalities of interstate 

commerce, or persons or things in interstate commerce, even though the threat may come 

only from intrastate activities. Finally, Congress’ commerce authority includes the power 

to regulate those activities having a substantial relation to interstate commerce, i.e., those 

activities that substantially affect interstate commerce.  
 

Id. at 558-59 (citation omitted). The final prong of the test applies when the activity is primarily 

intrastate, which is the most applicable prong to the wholly intrastate population of Karner Blues 

on Ms. Lear’s property.  
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In 2000, the Supreme Court clarified the third Lopez prong in United States v. Morrison, 

stating that it had relied on four considerations when determining that the Commerce Clause 

could not authorize the gun possession law. 529 U.S. 598, 609-12 (2000). Therefore, if the 

following four Morrison considerations are satisfied, then the activity “substantially affects” 

interstate commerce: (1) the statute contains a jurisdictional element, (2) the activity is 

commercial or economic in nature, (3) there are sufficient legislative findings to support the use 

of Commerce Clause authority, and (4) the connection between the regulated activity and 

substantial effects on interstate commerce are not too attenuated. Id. at 610-14. The purpose of 

this overall inquiry is to determine “whether a rational basis existed for concluding that a 

regulated activity sufficiently affected interstate commerce.” Lopez, 514 U.S. at 557. 

This brief will analyze the four Morrison considerations to illustrate why the FWS has no 

authority under the Commerce Clause to regulate the taking of a noncommercial, intrastate 

species like the Karner Blues. The effects of a take of this species are so insubstantial that to 

permit federal regulation “would bid fair to convert congressional authority under the Commerce 

Clause to a general police power of the sort retained by the States.” Lopez, 514 U.S. at 567. 

1. The ESA Does Not Contain a Jurisdictional Element. 

The first Morrison consideration is whether the statute has an “‘express jurisdictional 

element’ that restricts its application to activities that have ‘an explicit connection with or effect 

on interstate commerce.’” GDF Realty Investments, Ltd. v. Norton, 169 F. Supp. 2d 648, 661 

(W.D. Tex. 2001) (quoting Morrison, 529 U.S. at 612). Although the government could have 

limited its take prohibition to takes that substantially affect interstate commerce, it did not do so. 

50 C.F.R. § 17.11 (2015); 57 Fed. Reg. 59,236 (Dec. 14, 1992). Therefore, the regulation of 

Karner Blues does not include any sort of jurisdictional limit that would ensure that the 
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regulation prohibits a take that substantially affects interstate commerce. See Morrison, 529 U.S. 

at 613. 

2. The ESA Does Not Regulate Activity That is Commercial or 

Economic in Nature.  
 

The ESA governs such activity as land development and zoning if they threaten 

endangered species, but such activity is traditionally and properly regulated by the States through 

the general police power that is reserved to the states through the Tenth Amendment. Rancho 

Viejo, LLC v. Norton, 323 F.3d 1062, 1074 (2003). The judiciary is charged with ensuring 

“enforceable outer limits” by declaring certain intrastate to be noneconomic. See Lopez, 514 U.S. 

at 566. Therefore, this Court should not declare the ESA valid congressional authority simply 

because many sister circuits have ruled in this way. This Court should instead follow the district 

court’s ruling in in PETPO, which found the ESA an unconstitutional use of congressional 

authority under the Commerce Clause. PETPO, 57 F. Supp. 3d at 1346. 

The first step in determining “whether the regulated activity ‘substantially affects’ 

interstate commerce,” Lopez, 514 U.S. at 559, is to define the “regulated activity” at issue. 

Morrison, 529 U.S. at 610. Here, FWS is regulating every activity, regardless of its nature, if it 

causes harm to the Karner Blues. (See 50 C.F.R. § 17.11).  

The Supreme Court in Lopez and Morrison ruled that the acts prohibited by the statute 

were noneconomic in nature. Lopez, 514 U.S. at 624; Morrison, 529 U.S. at 650. In Lopez, the 

Supreme Court found that the regulated activity was: simply being present in the vicinity of a 

school while in possession of a firearm—which is noncommercial in nature. Lopez, 514 U.S. at 

567. In Morrison, the Supreme Court struck down the Violence Against Women Act, which 

made certain gender motivated acts of violence a federal crime. Morrison, 529 U.S. at 613. The 
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Court stated that it was “clear” that “[g]ender-motivated crimes of violence [again, the activity as 

defined in the statute] are not, in any sense of the phrase, economic activity.” Id. 

The correct focus of the “substantial effect” test is the “regulated activity.” Gonzales v. 

Raich, 545 U.S. 1, 23 (2005). In other words, the question is whether the take of the Karner 

Blues has a substantial effect on interstate commerce, “not whether the regulation preventing the 

take has such an effect.” PETPO, 57 F. Supp. 3d at 1344. In PETPO, property owners challenged 

the constitutionality of federal government’s authority to regulate takes of endangered Utah 

prairie dogs, which live wholly intrastate. Id. at 1339. The court considered the regulated activity 

to be the taking of the Utah prairie dog. Id. at 1344. The court held that this regulated activity 

was noneconomic in nature. Id. The court found the fact that PETPO members or other persons 

were prohibited from engaging in commercial activities as a result of the rule—in other words, 

the motivation for the take—was irrelevant to the Commerce Clause analysis. Id. at 1344. 

The actual taking of the Karner Blues is not an economic activity. In PETPO, the district 

court in Utah found the regulated activity to be the take of the species, and not the motivation for 

the take. In our case, the District Court found the relevant activity to be the underlying land 

development (construction of the proposed residence) and therefore economic activity because it 

involves the purchase of building materials and the hiring of carpenters and contractors. The 

court’s ruling is flawed because it justifies meeting the definition of “regulated economic 

activity” by focusing on the motivation for the “take,” which was economic (construction of the 

proposed residence), as opposed to focusing on the prohibited act itself (eliminating the Karner 

Blues’ habitat), which in this case is not economic. Because the PETPO court determined that 

the actually taking was the relevant regulated activity, this Court should similarly consider the 

taking of the Karner Blues to be the regulated activity. Furthermore, because the PETPO court 
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found that taking was noneconomic, this Court should find the taking of Karner Blues to be 

noneconomic.  

3. No ESA Legislative Findings Support the Use of Commerce Clause 

Authority. 
 

 The third Morrison consideration inquires as to whether the authorizing statute for federal 

regulation or the statute’s legislative history contains “express congressional findings” regarding 

the regulated activity’s effects upon interstate commerce. Lopez, 514 U.S. at 562. However, “the 

existence of congressional findings is not sufficient, by itself, to sustain the constitutionality of 

Commerce Clause legislation.” Morrison, 529 U.S. at 614. Because this point is not dispositive 

this brief will not address the point.  

4. The Connection Between Takes of the Karner Blues and Interstate 

Commerce is Attenuated. 
 

In order to pass constitutional muster, the legislative findings of an Act must provide a 

rational basis for Congress’ conclusion that a regulated activity substantially affects interstate 

commerce. National Ass’n of Home Builders v. Babbitt, 130 F.3d 1041, 1051 (D.C.Cir. 1997). 

Congress may not rely on “every attenuated effect upon interstate commerce” to justify federal 

regulation under the Commerce Clause, as this would “completely obliterate the Constitution’s 

distinction between national and local authority.” See Morrison, 529 U.S. at 615. Judge Sentelle 

aptly described this very issue in his dissent in Home Builders: 

[B]ecause of some undetermined and indeed undeterminable possibility that the fly might 

produce something at some undefined and undetermined future time which might have 

some undefined and undetermined medical value, which in turn might affect interstate 

commerce at that imagined future point, Congress can today regulate anything which 

might advance the pace at which the endangered species becomes extinct.  
 

Home Builders, 130 F.3d at 1064 (Sentelle, J., dissenting) (citation omitted). 

The biological value of an endangered species is insufficient to demonstrate that the take 

of that species has a substantial effect on interstate commerce. PETPO, 57 F. Supp. 3d at 1344. 
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In PETPO, the court acknowledged that the endangered Utah prairie dog may have an effect on 

the ecosystem, but considered Judge Sentelle’s dissent in Home Builders that “the Commerce 

Clause empowers Congress ‘to regulate commerce’ not ‘ecosystems.’” Id. (quoting Home 

Builders, 130 F.3d at 1065 (Sentelle, J. dissenting)). The PETPO court held that the biological 

value of the Utah prairie dog was inconsequential. Id. at 1344-45. The court reasoned that “if 

Congress could use the Commerce Clause to regulate anything that might affect the ecosystem 

… there would be no logical stopping point to congressional power under the Commerce 

Clause.” Id. at 1344. 

The Karner Blues’ only possible substantial effect on interstate commerce is too 

attenuated to be regulated by the Commerce Clause. The Utah prairie dogs resided within one 

stat and had no economic trade value; their only possible substantial effect on interstate 

commerce could have been their biological value. Similarly, the Karner Blues reside within one 

state and have no economic trade value; their only possible substantial effect on interstate 

commerce would be biological value. Therefore, both the Utah prairie dog and the Karner Blues’ 

only possible substantial effect on interstate commerce could be biological value. However, the 

PETPO court held that this was insufficient for a rational basis to interstate commerce and this 

Court should similarly find that the biological value of the Karner Blues is insufficient to create a 

rational basis to interstate commerce. If this Court finds that this intrastate, noneconomic activity 

does have a rational basis to interstate commerce, then there would be “no logical stopping point 

to congressional power under the Commerce Clause.” PETPO, 57 F. Supp. 3d at 1344.  

Therefore, because the ESA’s regulation of Karner Blues has no jurisdictional element, is 

noneconomic in nature, and is too attenuated from interstate commerce this Court should find the 

ESA an unconstitutional exercise of congressional power under the Commerce Clause.  
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B. Even if This Court Finds the ESA Constitutional, Application of the ESA 

Incidental Take Prohibition and the Brittain County Wetlands Preservation 

Law to Plaintiff’s Property has Resulted in an Uncompensated Taking of Ms. 

Lear’s Property in Violation of the Fifth Amendment. 
 

The Fifth Amendment provides that private property shall not “be taken for public use, 

without just compensation.” U.S. Const. Amend. V. This provision applies only to the federal 

government. The Fourteenth Amendment, which imposes constitutional restrictions on the states, 

does not contain similar language. The Supreme Court, however, has construed the Fourteenth 

Amendment as imposing the same requirement by implication from its due process clause. 

Loveladies Harbor v. United States, 28 F.3d 1171, 1175 (1994). Consequently, courts have not 

distinguished between the federal and state governments for purposes of taking clause analysis. 

This case squarely raises a regulatory takings claim and only a regulatory takings claim.  

 In order to establish Ms. Lear’s property was an uncompensated taking in violation of the 

Fifth Amendment, it must first be established that: (1) Ms. Lear’s claim was ripe for review; (2) 

the relevant parcel is solely Ms. Lear’s parcel and it experienced a total economic loss due to the 

regulations; (3) the natural destruction of the Karner Blues by altering land use does not shield 

the government from liability; (4) an offer of token payment from a third party does not defeat a 

categorical taking; (5) no background principles of state law which inhere in Ms. Lear’s title 

which would preclude a takings claim; and (6) the existence of regulation at multiple levels of 

government, which deprive Ms. Lear’s land of all economically beneficial value, does not 

provide a defense from a takings claim.  

1. Ms. Lear’s Takings Claim Against FWS is Ripe Without Having 

Applied for an Incidental Take Permit Because Applying Would Have 

Been Futile. 
 

A takings claim must be ripe; it is not ripe unless “the government entity charged with 

implementing the regulations has reached a final decision regarding the application of the 
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regulations to the property at issue.” Williamson County Regional Planning Comm’n v. Hamilton 

Bank of Johnson City, 473 U.S. 172, 187 (1985). A final decision by the responsible agency 

informs the constitutional determination whether a regulation has deprived a landowner of “all 

economically beneficial use” of the property, see Lucas v. South Carolina Coastal, 505 U.S. 

1003, 1018 (1992), or defeated the reasonable investment-backed expectations of the landowner 

to the extent that a taking has occurred, see Penn Cent. Transp. Co. v. City of New York, 438 

U.S. 104, 124 (1978).  

A takings claimant need not perform a futile act when the government has already 

declared a policy of denying the very sort of permit the claimant would need. Palazzolo v. Rhode 

Island, 533 U.S. 606, 626 (2001). While a landowner must give a land-use authority an 

opportunity to exercise its discretion, once it becomes clear that the agency lacks the discretion 

to permit any development, or the permissible uses of the property are known to a reasonable 

degree of certainty, a takings claim is likely to have ripened. Id. at 620. Government authorities, 

of course, may not burden property by imposition of repetitive or unfair land-use procedures in 

order to avoid a final decision. Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U.S. 687, 

698 (1999).  

In Palazzolo, the agency made it plain that its regulations barred the petitioner from 

engaging in any filling or development activity on the wetlands. Palazzolo, 533 U.S. at 621. The 

rulings of the Council interpreting the regulations at issue, and the briefs, arguments, and candid 

statements by counsel for both sides, leave no doubt on this point: “On wetlands there can be no 

fill for any ordinary land use … further permit applications were not necessary to establish this 

point.” Id. The Supreme Court held that the petitioner’s claim was ripe. Id. at 626. The court 
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reasoned that “federal ripeness rules do not require the submission of further and futile 

applications with other agencies.” Id.  

 FWS advised Ms. Lear that any ITP would necessarily include conditions that would be 

impossible for Ms. Lear to satisfy. In Polazzolo, the agency made it clear that its regulations 

barred the petitioner from engaging in any filling or development activity on the wetlands. In our 

case, a FWS agent advised Ms. Lear that she could not disturb the lupine fields without applying 

for an ITP or develop an alternative development proposal (ADP). However, the ITP would cost 

Ms. Lear $150,000 while the fair market value of her property was less than $100,000 and her 

ADP permit was denied. Both Polazzolo and our case involve private landowners who applied 

for development permits that were denied by the regulating agency. Therefore, this Court should 

rule in the same way as the Polazzolo court and find that Ms. Lear’s claim is ripe for review. The 

claim is ripe and should be considered a final agency decision because any further effort by Ms. 

Lear would have been futile. 

 Furthermore, application for a permit would be futile where it is undisputed that the cost 

of applying for a permit exceeds the fair market value of the property in question. Hage v. United 

States, 35 Fed. Cl. 147, 162 (1996). In Hage, the plaintiffs claimed that the agency’s alleged 

taking of their water and ditch rights-of-way in the Monitor Valley put their ranch out of 

business and stripped it of all economic value; the administrative procedure of applying for the 

water rights permit was in itself a taking because the permit process denied the plaintiffs their 

alleged vested ditch rights-of-way, which they were asking the court to enforce. Id. at 164. The 

Hage court held that the plaintiffs claim was ripe for review. Id. They reasoned that pursuit of a 

permit is also unnecessary if a plaintiff can establish that “the procedure to acquire a permit is so 

burdensome as to effectively deprive plaintiffs of their property rights.” Id.   
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Ms. Lear’s application for the ADP permit would cost over $50,000 more than the fair 

market value of her property. In Hage the plaintiffs’ claim was ripe because the cost of applying 

for the water rights permit would in itself cause them to lose the value of their water rights and 

therefore deprive them of their property. Similarly, if Ms. Lear were to apply for the ADP permit 

she would lose more than the value of her property and therefore would be deprived of her 

property. In both cases, the procedure of applying for the permit causes plaintiffs to lose more 

than their original property value. Therefore, this Court should find that the agency decision is 

final and therefore Ms. Lear’s claim is ripe. It would be futile for her to apply for the ADP 

permit when it is undisputed that the cost of the permit exceeds the fair market value of her 

property.  

 Because it is undisputed that Ms. Lear’s development permits will be denied and the cost 

of the ADP application exceeds the fair market value of her property, any further application 

procedure would be futile. Applications that are futile are considered final agency action and 

thus ripe for review. 

2. The Relevant Parcel for Takings Analysis is the Cordelia Lot as 

Subdivided in 1965. 
 

The law of regulatory taking is: (A) a property owner who can establish that a regulatory 

taking of property has occurred is entitled to a monetary recovery for the value of the interest 

taken, measured by what is just compensation; (B) with regard to the interest alleged to be taken, 

there has been a regulatory taking if: (1) there was a denial of economically viable use of the 

property as a result of the regulatory imposition; (2) the property owner had distinct investment-

backed expectations; and (3) it was an interest vested in the owner, as a matter of state property 

law, and not within the power of the state to regulate under common law nuisance doctrine. 

Loveladies, 28 F.3d at 1179. The first and second factors are relevant to the current case. 
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a) Ms. Lear’s Parcel is the Relevant Property Because it was 

Formally Subdivided, and Therefore She Experienced a Total 

Economic Loss Due to the Regulatory Impositions. 
 

 Formal subdivision of a property into separate lots defines the relevant property and over 

99% diminution value is considered a taking. Loveladies, 28 F.3d at 1181. In Loveladies, the 

question of whether there had been a partial or total loss of economic use depended on what was 

the specific property affected by the permit denial. Id. at 1180. The Loveladies acquired a 250 

acre parcel in 1958, and developed 199 acres of this property prior to the passage of the Clean 

Water Act (CWA) in 1972. Id. at 1174. In 1977, the New Jersey Department of Environmental 

Protection (NJDEP) and the Corps denied the Loveladies a permit to fill the remaining 51 acres 

of wetland for development; however, in 1981 NJDEP compromised and allowed for 11.5 acres 

of a 12.5 acre parcel to be filled and developed (in addition to one acre that had previously been 

filled). Id. NJDEP later denied that same permit on separate grounds. Id. The fair market value of 

the 12.5 acre parcel prior to the permit denial was $2,658,000 and after the denial was reduced to 

$12,500—resulting in over 99% diminution in value. Id. The court held that the 12.5 acres was 

the relevant parcel, and the remaining value was de minimis, and therefore the owner was 

deprived of all economically feasible use. Id. at 1181. The court reasoned that land developed or 

sold before the regulatory environment existed should not be included in the denominator, nor 

should land that had been promised to the state for the public interest. Id. 

Lear Island was formally subdivided in 1965 and the regulatory imposition diminished 

Ms. Lear’s parcel to a de minimis value. In Loveladies, the court considered the relevant parcel to 

be the plaintiff’s subdivision and the de minimis remaining value was considered a taking. The 

Lears acquired the 1,000 acre Lear Island in 1803 by an Act of Congress, and in 1965 King Lear 

divided the island into three parcels, one for each of his daughters. Ms. Lear inherited her 10 

acres in 2005, and at the time of the subdivision the Brittain Town Planning Board determined 
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that each lot could be developed with at least on single-family residence; in 2012 Ms. Lear 

decided to build that residence but was denied development permits. The fair market value of her 

lot without restrictions is $100,000 and there is no market in Brittain county for a parcel such as 

hers without the right to develop. Ms. Lear is estranged from her sisters who own the remainder 

of Lear Island. In both Loveladies and our case, the larger property was formally subdivided 

prior to the regulatory restrictions and remaining parcel became the sole subject of the takings 

analysis. Therefore, this Court should find Ms. Lear’s 10 acre parcel to be the relevant parcel for 

this takings analysis, and her diminution in value was greater than 99% because there is no 

market value for her lot with the regulatory restrictions—which is a 100% diminution. Ms. Lear 

has no access to the neighboring parcels because she is estranged from her sisters, and therefore 

it is reasonable to assume that the subdivision was not undertaken as a subterfuge to create a 

takings claim nor could she access any additional economic value from her neighbors.  

b) The Regulations Interfere with Ms. Lear’s Investment-Backed 

Interests.  
 

The investment-backed interest is determined at the time of ownership and can be proven 

through actions and intentions prior to the enactment of the regulatory imposition. Loveladies, 28 

F.3d at 1179. In Loveladies, the court held that it was undisputed that the Loveladies acquired 

their 250-acre land parcel in 1958 with the reasonable expectation and intention of developing it 

over time, as evinced by their development of 199 acres prior to the CWA in 1972. Id. at 1179, 

1174. The court found that the regulatory restrictions constituted an interference with their 

investment-backed expectations. Id. at 1179. The court reasoned that if the state is going to 

acquire a parcel for the public interest, this cost should be shared by the public and not 

inequitably imposed on a single party, in this case the Loveladies. Id. 
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 King Lear subdivided and deeded Ms. Lear 10 acres in 1965 with the understanding that 

the Brittain Town Planning Board allowed for each lot to be developed with at least one single-

family residence. Shortly after deeding the properties to his daughters, King Lear constructed a 

residence on the Regan Lot and continued to live in his homestead on the Goneril  

Lot. Ms. Lear’s lot wasn’t being imposed upon with regulatory restrictions until 1978 when FWS 

designated the Heath as critical habitat for the Karner Blues. In both Loveladies and in our case, 

evidence of investment-backed expectations can be proven through previous development of 

residential lots: Loveladies developed 199 acres before the passage of the CWA and the Lears 

developed residential properties before the ESA regulatory restriction was placed on Ms. Lear’s 

lot. Therefore, this Court should find that Ms. Lear’s investment-backed interest at the time of 

the deed was to develop a residential property on her parcel just as the Loveladies court found 

that the investment-backed interest at the time of ownership was to develop the parcel. Because 

the regulatory imposition has interfered with Ms. Lear’s ability to build her residence it has also 

interfered with her ability to carry out her investment-backed interest. If the state intends on 

acquiring Ms. Lear’s property for the public good in the form of biodiversity, this cost should be 

shared by all and not inequitably placed on Ms. Lear who has lost the total value of her property 

in the process. 

 Therefore, because formal subdivision defines the relevant property, Ms. Lear’s fair 

market value after the regulatory imposition is de minimis, and the regulatory imposition 

interfered with Ms. Lear’s investment-backed interest she has satisfied the takings analysis test 

and therefore should be justly compensated. 
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3. The Natural Destruction of the Butterfly Habitat Does Not Shield the 

Government from the Fifth Amendment  

 

At some level, all takings could be considered temporary. For instance, a given regulation 

could be changed at any time. However, the speculative possibility of future changed 

circumstances does not render government action outside the protections of the Fifth 

Amendment.  

 In Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, the 

Supreme Court held that temporary bans on construction did not constitute Lucas takings, even 

though those bans deprived property of all economic value during the duration of the 

moratorium. 535 U.S. 302, 337 (2002). The moratorium in question lasted one and a half years, 

and prevented all construction while the government agency ensured that its measures would be 

compliant with the Clean Water Act and “environmental threshold carrying capacities” of the 

land. Id. at 310-11. The Supreme Court held that the “temporal slice” of the property rights in 

question could not be considered in isolation, and rejected parties’ proposed categorical rules 

based on the duration of the moratorium, instead remanding the matter for consideration of Penn 

Central factors. Id. at 340-42.  

Cases following Tahoe-Sierra have authorized a sort of “moratorium exception” for cases 

involving requests for additional time by the government to complete requisite groundwork to 

determine if regulation is warranted. See, e.g., Bass Enterprises Production Co. v. United States, 

381 F.3d 1360 (Fed. Cir. 2004) (holding that no Lucas taking had occurred when the government 

placed a moratorium on oil drilling permits to determine whether those permits would impact a 

nuclear waste repository). However, the facts of the present case are factually different from the 

moratorium cases, and extending the reasoning of Tahoe-Sierra to a significantly longer time 

frame for fundamentally different rationale would be illogical. The Tahoe-Sierra court 
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emphasized the “interest of facilitating informed decision-making by regulatory agencies” as the 

justification for this consideration. 535 U.S. at 339. Here, the government does not claim to need 

more time; it has already decided that Ms. Lear cannot build on her land.  

Additionally, FWS’s determination regarding the Karner Blues is indefinite. It requires, 

at a minimum, a change in Ms. Lear’s historical practice of maintaining her land, which would 

convert the current fields into a successional forest. This process is speculative, and lacks 

sufficient definition to consist of a moratorium in the style of Tahoe-Sierra. On another level, the 

government attempts to encourage the very conduct it initially sought to enjoin, i.e. the 

destruction of the Karner Blues, as a defense to liability. For these reasons, this case is 

distinguishable from Tahoe-Sierra and the “moratorium exception,” and instead involves a 

categorical taking.    

4. Brittain County Butterfly Society’s Offer of Token Payment does not 

Preclude finding that a Total Taking has Occurred 

  

Lucas states that regulation constitutes a categorical taking when it “denies all 

economically beneficial . . . use of the land.”  Other formulations of takings are similarly reliant 

on economic factors, such as investment backed expectations in Penn Central. The logic of 

private land ownership is to develop and improve the land with the expectation of profit. Hence, 

any regulatory scheme which does not allow for the landowner to profit constitutes a taking.  

 The government urges an interpretation of economic benefit which considers only gross 

benefit, without considering the net result of this proposal along with tax consequences. It 

similarly fails to consider the lack of any resale value on the property as currently regulated. The 

Butterfly Society’s offer of token payment does nothing to create a market.  
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5. No Background Principles of State Law Inhere in Ms. Lear’s Title that would 

Preclude Finding that the Government has Taken Property in Violation of the 

Fifth Amendment 
 

a. The Public Trust Doctrine is not the Type of Background Principle 

Envisioned by Lucas  

Lucas states in dicta, that “if the logically antecedent inquiry into the nature of the 

owner's estate shows that the proscribed use interests were not part of his title to begin with.”  

505 U.S. at 1027. The Lucas court then lays out examples of this potential exception, including 

landfilling that would flood adjacent lands, or a nuclear operation that is discovered to be located 

on a fault. Id. at 1029.  

The character of land rights under the public trust doctrine is not the type of background 

principle of state law that Lucas meant to involve. The opinion specifically denotes that the 

background principles underlying state nuisance law, and its examples describe types of public 

and private nuisance such as those found in state courts. See id. at 1028-29. The principles 

underlying the public trust doctrine differ significantly from those underlying nuisance law. 

While the examples and explicit language in Lucas involve land uses which were already 

unavailable to the landowner, the public trust doctrine is concerned with whether or not the 

government had an implied servitude on the land. Fundamentally, the distinction comes down to 

prohibited uses of land versus land ownership itself.  

The proposed dredging and filling here would, in no way, be covered by state nuisance 

law which inhered before title was granted. In Lucas, the court remanded the question of whether 

any background principles of state law precluded finding that a taking had occurred, despite 

noting that it was unlikely that state law would prevent the proposed residence construction 

because state law rarely prevents the “essential use” of the land. Here, such an inquiry is not 

even warranted, since the public trust doctrine is not the type of principle addressed in Lucas.  
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b. Even if the Public Trust Doctrine is the Type of Background Principle 

Envisioned by Lucas, Ms. Lear’s Property was Clearly Deeded by 

Congress Before Statehood 

 

Even if Lucas does allow consideration of public trust principles under the dicta 

exception, public trust principles do not cover the land at issue here because Congress clearly 

deeded the riverbed to Cornelius Lear in 1803.  

New Union was part of the Northwest Territory at the time that Cornelius Lear was 

granted title to Lear Island. Because no state yet existed, the federal government had authority to 

grant title to lands, including those underwater. There is a presumption that title transfers to the 

states at the time of statehood, that presumption can be overcome by presentation of 

unambiguous evidence that congress intended to grant underwater lands to a private parties, 

tribes, or states. Idaho v. United States, 533 U.S. 262, 272-73 (2001). Even if title passes, the 

federal government may still be deemed to have reserved submerged lands. Id. at 273. 

Otherwise, title is presumed to pass to the state under the equal footing doctrine, subject only to a 

federal navigational servitude. PPL Montana, LLC v. Montana, 132 S. Ct. 1215, 1227-28 (2012).  

Here, Cornelius Lear’s grant of title unambiguously extended to “all lands under water 

within a 300-foot radius of the shoreline of said island.”  There is no way to interpret these words 

other than as a clear grant of underwater lands to Lear. While Congress did not include an 

express purpose for this reservation, it clearly considered the lands within 300 feet of the 

shoreline and the lands in the shallow strait separating Lear Island from the mainland as essential 

to the purpose of the grant. Congressional intent here is much clearer than in many cases where 

water and riverbeds were considered which were not mentioned within Congress’ express words, 

such as Idaho v. United States. 533 U.S. at 280-81 (holding that upstream waters and submerged 

lands were essential to the purpose of reservation for tribal use where the congressional grant 

only mentioned downstream waters). Accordingly, public trust principles, however the state of 
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New Union may choose to define them, do not apply to the lands explicitly reserved for 

Cornelius Lear, and thus cannot inhere in Ms. Lear’s title.  

6. Multiple Levels of Regulation Must be Considered Together to Have 

Deprived Ms. Lear’s Property Entirely of its Economic Value.  
 

At the time of the writing of the Fifth Amendment, the modern agency state would have 

been difficult to imagine. Multiple agencies tasked with separate specialized mandates regulate 

increasingly minute areas of property ownership, personal conduct, and aspects of commerce. 

However, the Fifth Amendment considers only the end result: that private property shall not be 

taken for public use without just compensation. The Constitution does not define the class of 

government to which it applies, nor does it require an intent to deprive. In order to maintain the 

primary purpose of the Takings Clause, the regulations of FWS and Brittain County must be 

considered together to have deprived Ms. Lear’s property of all economically beneficial value.  

 The existence of multiple branches of government should not shield the government from 

liability from claims. The Supreme Court addressed a related, yet distinguishable issue in 

Palazzolo, holding that the denial of a fill permit for the building of a 74-house subdivision could 

not be analyzed under Lucas where another portion of the plot still retained substantial value. 

533 U.S. at 616. However, no portion of Ms. Lear’s property retains value, and Palazzolo does 

not control.  

Neither branch of government independently caused the total deprivation of economic 

benefit of Ms. Lear’s property, but courts are familiar with the application of this principle in 

other contexts, such as tort liability. The concept of joint and several liability is appropriate and 

easily justiciable.  
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CONCLUSION  

 Thus, because the district court erred in concluding that the ESA is constitutionally valid 

Congressional power under the Commerce Clause this Court should find that Ms. Lear’s lot 

should not be imposed by defendant agencies’ regulations. Alternatively, if this Court finds that 

the ESA is constitutionally valid, this Court should affirm the district court’s holding that Ms. 

Lear’s property was “taken” by defendant agencies in violation of the Fifth Amendment.   


