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STATEMENT OF JURISDICTION 

Cordelia Lear (“Lear”) filed a claim in the United States District Court for the District of 

New Union challenging the constitutionality of the Endangered Species Act (“ESA”) as applied 

to her and asserting a claim against the Fish and Wildlife Service (“FWS”) and Brittain County 

for an uncompensated taking of her property under the Takings Clause of the Fifth and 

Fourteenth Amendments. R4.1 The District Court had federal question jurisdiction over these 

claims. 28 U.S.C. § 1331. On June 1, 2016 the District Court dismissed Lear’s claim for a 

declaration that the ESA is an unconstitutional exercise of legislative power as applied to her 

property and awarded damages in the amounts of $10,000 in Lear’s favor against FWS and 

$90,000 against Brittain County for an unconstitutional taking of her property. The Appellants 

filed a timely notice of appeal.2 Fed. R. App. P. 4(a)(1)(A). This Court has jurisdiction to review 

the District Court’s final order pursuant to 28 U.S.C. § 1291. 

STATEMENT OF THE ISSUES 

I. Whether the ESA is a valid exercise of Congress’s Commerce Clause authority when 

applied to a wholly intrastate population of an endangered butterfly that would be 

eliminated by Lear’s development of a single-family residence for her own use. 

II. Whether Lear’s takings claim against FWS is ripe despite her not having applied for an 

Incidental Take Permit (“ITP”) under ESA § 10, 16 U.S.C. § 1539(a)(1)(B). 

III. Whether the relevant parcel for a takings analysis is Lear Island as a whole, or merely the 

Cordelia Lot as subdivided in 1965. 

																																																								
1 Citations “R__” refer to pages of the Final Problem, Revised on November 7, 2017. 
2 Brittain County and FWS filed a Notice of Appeal on June 9, 2016 and Lear filed a Notice of 
Appeal on June 10, 2016. R1. 
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IV. Whether the butterfly habitat’s natural destruction in ten years shields FWS and Brittain 

County from Lear’s takings claim based upon a complete deprivation of her property’s 

economic value because the Cordelia Lot will become developable then. 

V. Whether the Brittain County Butterfly Society’s offer to pay Lear $1,000 annually in rent 

for wildlife viewing precludes Lear’s takings claim for complete loss of economic value. 

VI. Whether public trust principles inherent in title preclude Lear’s takings claim based on 

the Brittain County Wetlands Board’s denial of Lear’s application to fill wetlands. 

VII. Whether Brittain County and FWS are liable for a complete deprivation of the Cordelia 

Lot’s economic value when either the county or the federal regulation, by itself, would 

still allow development of a single-family residence.  

STATEMENT OF THE CASE 

I. Facts 

Lear Island is an island in Lake Union, an interstate lake that has been traditionally used 

for interstate navigation. R4. In 1803, Cornelius Lear was granted title in fee simple to Lear 

Island and lands under water within a 300-foot radius of the island’s shoreline and in the shallow 

strait separating the island from the mainland by an Act of Congress. R4–R5. 

In 1965, King James Lear, Cornelius Lear’s descendant, owned the entirety of Lear 

Island. R5. King Lear obtained the Brittain Town Planning Board’s approval to subdivide Lear 

Island into three parcels. Id. King Lear then deeded one parcel to each of his daughters, Goneril, 

Regan, and Cordelia Lear. Id. At the time of subdivision, zoning requirements allowed 

development of at least one single-family residence on each parcel. Id. When King Lear deeded 

the lots to his respective children, he reserved a life estate in each lot for himself. Id. After 

deeding the properties to his daughters, King Lear built a single-family residence on the Regan 
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Lot. Id. King Lear died in 2005, and Lear came into possession of the Cordelia Lot. Id. She 

decided to build a single-family residence on the property in 2012. Id. 

The Cordelia Lot consists of nine acres of open field and a forty-foot wide by 1,000 feet 

long access strip. Id. The remaining one-acre consists of cattail marsh in a cove that was 

historically open water used as a boat landing. Id. The open field and access strip have remained 

open due to annual mowing. Id. This area has been referred to as “The Heath.” Id. The Heath and 

access strip have become covered with wild blue lupine flowers, an essential food and 

reproduction resource for the Karner Blue butterfly. Id. Successional forests border the Heath, 

which combines to make the ideal habitat for the Karner Blues. Id. If the annual mowing of the 

Heath ceased, the lupine fields would naturally convert to successional forest, and the Karner 

Blue habitat would be destroyed within ten years. R7. 

 The Karner Blue has been listed on the endangered species list since December 14, 1992. 

57 Fed. Reg. 59,236 (Dec. 14, 1992); R5. While some Karner Blue populations exist outside 

New Union, the Karner Blue population living on the Heath is the only remaining population 

within the State. R5–R6. FWS designated the Heath as critical habitat for the New Union Karner 

Blue subpopulation in 1992. R6. 

In April 2012, Lear contacted FWS to inquire about building a single-family residence on 

the Cordelia Lot. Id. A FWS agent advised her that anything more than the annual mowing of the 

Heath would constitute a “take” of the endangered Karner Blues. Id. FWS also advised Lear to 

apply for an ITP, and that in order to do so, Lear would need to develop a habitat conservation 

plan (“HCP”) and an environmental assessment document. Id. Additionally, FWS sent Lear a 

letter on May 15, 2012, indicating that any attempt to develop the Heath, beyond the annual 

mowing in October, would constitute a “take” of the Karner Blue. Id. The letter indicated that at 
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a minimum, the HCP would require that the nine acres of Karner Blue habitat be replaced with 

contiguous acreage, mowed annually in the same manner as the Heath. Id. 

An environmental consultant informed Lear that the cost of applying for the ITP and 

developing a HCP and environmental assessment document would be approximately $150,000. 

Id. Lear decided not to apply for an ITP with FWS. R7. Instead, Lear developed an alternative 

development proposal (“ADP”) that would not disturb the Karner Blue habitat. Id. The ADP 

proposed that one half acre of the marsh be filled in, which would not require federal approval. 

Id. The ADP did, however, require a permit to fill the half-acre from the Brittain County 

Wetlands Board under the Brittain County Wetland Preservation Law. Id. Lear applied for a 

permit in August 2013, but the Brittain County Wetlands Board denied her application in 

December 2013. Id. The Board denied the fill permit because permits to fill wetlands would only 

be granted for a water-dependent use, and the Board determined that a residential home site is 

not a water-dependent use. Id. 

Without any restrictions, the fair market value of the Cordelia Lot is $100,000. The 

annual property taxes on the Cordelia Lot are $1,500. Id. The Brittain County Butterfly Society 

offered to pay Lear $1,000 in rent annually for access to view the Karner Blue butterflies, but 

Lear rejected the offer. Id. 

Lear commenced this action in February 2014, seeking a declaration that the ESA was an 

unconstitutional exercise of congressional authority, or seeking just compensation from FWS and 

Brittain County for a regulatory taking of her property. Id. 

II. Procedural History 

This case is about an individual’s attempt to build a single-family residence at the 

expense of an endangered species’ natural habitat. Cordelia Lear owns a ten-acre parcel of land 
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on Lear Island. R5. Lear’s ten-acre lot is home to the only remaining habitat for the endangered 

Karner Blue butterfly species in New Union. Id. In April 2012, Lear contacted FWS to find out if 

developing on her land would require a permit or approval because of the endangered species 

habitat. R6. FWS informed Lear that she would need to apply for an ITP pursuant to ESA § 10 in 

order to gain FWS’s approval to develop on her land. Id. FWS also informed Lear of the 

requirements for filing an ITP and getting the permit approved. Id. In order to file an ITP, an 

individual must develop a HCP and an environmental assessment consistent with the National 

Environmental Policy Act (“NEPA”). Id. 

On May 15, 2012, FWS sent Lear a letter to confirm that her property is a critical habitat 

for the endangered species, and that any disturbance to the habitat, aside from an annual mowing, 

would constitute a prohibited “take” of the species. Id. FWS’s letter also informed Lear that she 

could file an ITP and referred her to FWS’s Habitat Conservation Planning Handbook, which has 

information about how to prepare an acceptable HCP. Id. Despite having the necessary 

information to develop and submit an ITP, Lear chose to not file an ITP with FWS. R7.  

Instead of filing an ITP with FWS, Lear prepared an ADP. Id. In the ADP, Lear proposed 

to fill one half-acre of an emergent cattail cove marsh that also sits on her property. Id. The 

proposal to fill the marsh did not require disturbing the endangered species’ habitat. Id. The 

proposal also did not require any federal approval. Id. However, the proposal to fill the marsh did 

require a permit pursuant to the Brittain County Wetland Preservation Law. Id. In August 2013, 

Lear filed a permit to fill the marsh with the Brittain County Wetlands Board. Id. In December 

2013, Brittain County denied Lear’s permit to fill the marsh because a permit to fill a wetland 

will only be granted for a water-dependent use, and the Brittain County Wetlands Board found 

that a residential home is a not a water-dependent use. Id.  
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In February 2014, Lear filed suit against Brittain County and FWS. Id. Lear sought a 

declaration that the ESA was an unconstitutional exercise of Congress’s Commerce Clause 

authority, or alternatively, just compensation from FWS and Brittain County for a regulatory 

taking of her property. Id. On the Commerce Clause issue, the District Court found in FWS’s 

favor that the ESA is a constitutional exercise of Congress’s Commerce Clause power. R8. 

On the takings issue, the District Court held in Lear’s favor. R12. The District Court 

broke the taking claim into six separate issues, and concluded that FWS and Brittain County 

combined to deprive Lear of all economically beneficial use of her property. Id. First, the District 

Court found that Lear’s takings claim against FWS and Brittain County was ripe. R9. Second, 

the District Court found that the relevant parcel for the takings claim is just the Cordelia Lot, and 

not all of Lear Island. R10. Third, the District Court held that the relevant time period for a 

takings analysis is the current permissible development of the property, and that the endangered 

species’ habitat’s natural destruction within ten years does not preclude a takings claim. Id. 

Fourth, the District Court held that public trust limits on the uses of state navigable waters do not 

inhere in the Lear’s 1803 Congressional Grant of Title, so the public trust doctrine does not 

preclude Lear’s takings claim against Brittain County. Id. Fifth, the District Court held that the 

ESA and Brittain County’s Wetland Preservation Law must be considered together, not separate, 

to determine if Lear has been deprived of all economically beneficial use of her property. R11. 

Finally, the District Court found that the Brittain County Butterfly Society’s offer to pay Lear 

$1,000 annually to conduct tours on her property does not preclude Lear’s takings claim because 

the offer would generate less in income for Lear than she has owes in property taxes annually. 

R12.  
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 Brittain County and Lear appeal from the District Dourt’s decision that the ESA is a valid 

exercise of congressional authority. R1. FWS and Brittain County appeal from all of the District 

Court’s decisions on Lear’s takings claim. R1–R2. 

STANDARD OF REVIEW 

Questions of law are reviewed de novo by this Court. Paredes v. Attorney Gen. of U.S., 

528 F.3d 196, 198 (3d Cir. 2008). The constitutionality of the ESA, statutory interpretation, and 

the ripeness of Lear’s claim are all questions of law to be reviewed de novo. Ileto v. Glock, Inc., 

565 F.3d 1126, 1131 (9th Cir. 2009) (constitutionality of a federal statute and statutory 

interpretation); Beeman v. TDI Managed Care Services, Inc., 449 F.3d 1035, 1038 (9th Cir. 

2006) (statutory interpretation); Sierra Forest Legacy v. Sherman, 646 F.3d 1161, 1176 (9th Cir. 

2011) (ripeness). 

SUMMARY OF THE ARGUMENT 

This is a case of the law being taken advantage of. It began with Congress exceeding its 

Commerce Clause authority under the U.S. Constitution. Then, Lear sought recourse against an 

unwarranted taking of private property by the government when no such taking occurred, 

especially by Brittain County.  

The District Court incorrectly concluded that the ESA is a legitimate exercise of 

Congress’s Commerce Clause authority. Under the Commerce Clause, Congress can regulate 

economic activities that have a substantial relation to interstate commerce. Here Congress and 

FWS attempted to regulate a non-economic activity, a “take” of an endangered species.   

The District Court also incorrectly concluded that FWS and Brittain County deprived 

Lear of all her property’s economically beneficial uses. Lear’s takings claim is not ripe. An 
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individual must pursue all available administrative remedies and obtain final agency decisions 

before filing a takings claim. Lear did neither. Accordingly, her takings claim is not ripe.  

 The District Court erred in determining the relevant parcel for its takings analysis. 

Considering when the regulation took effect and the landowner’s expectation at that time, the 

relevant parcel is Lear Island as a whole, not just the Cordelia Lot.  

The District Court also erred in concluding that the relevant time period for its takings 

analysis is the current permissible development. A temporary restriction that merely causes a 

diminution of value or imposes a temporary ban on economic use is not a per se regulatory 

taking. The temporary restriction on development is not a taking because within ten years Lear’s 

lot will become developable if she allows the Karner Blue habitat to naturally destruct.  

Lear has also not suffered a total deprivation of her property’s economically beneficial 

uses. Her refusal to accept an annual fee from the Brittain County Butterfly Society does not 

mean that a potentially economically beneficial use of her property does not exist. Thus, Brittain 

County is also not liable to Lear for a takings claim. 

New Union, not Lear, controls title to lands submerged below Lear Lake. Because 

compensation is not required for limits on development that inhere in title itself, public trust 

principles preclude Lear’s takings claim against Brittain County.   

Finally, the District Court erred in holding Brittain County and FWS jointly and severally 

liable for Lear’s taking claim. Absent the ESA, Lear could develop a single-family residence on 

her lot, even assuming Brittain County’s Wetland Preservation law prevents development on the 

marsh. To hold that the federal and county government’s regulations should be considered 

together in a takings analysis goes against fundamental conceptions of fairness.  
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For these reasons, this Court should declare that ESA is an unconstitutional exercise of 

Congress’s Commerce Clause authority. The Court should also hold that Brittain County and 

FWS are not liable for an uncompensated taking of Lear’s property. 

ARGUMENT 

I. FWS EXCEEDED ITS CONSTITUTIONAL COMMERCE CLAUSE AUTHORITY BY 
REGULATING A NON-ECONOMIC ACTIVITY.  

The Heath on Lear’s land is home to a habitat for the Karner Blue butterfly species. R5. 

The Heath is the only Karner Blues habitat in New Union. R5. In 1992, FWS added the Karner 

Blues to the federal endangered species list and designated the Heath as a critical habitat for the 

New Union Karner Blues. R5–R6. Accordingly, FWS informed Lear that any development on 

the Heath would constitute a “take” of the endangered species under the ESA. R6. The issue, 

then, is whether the ESA is a valid exercise of Congress’s Commerce Clause power when 

applied to the wholly intrastate population of the endangered Karner Blue butterfly species.  

The Commerce Clause of the U.S. Constitution gives Congress authority to regulate 

commerce “among the several states.” U.S. Const. art. I, § 8, cl. 3. The ESA prohibits the “take” 

of any endangered species. See ESA § 9(a)(1)(B), 16 U.S.C. § 1538(a)(1)(B). A “take” of an 

endangered species includes “significant habitat modification or degradation where it actually 

kills or injures wildlife by significantly impairing essential behavioral patterns, including 

breeding, feeding or sheltering.” 50 C.F.R. § 17.3 (2015).  

Congress’s application of the ESA to the intrastate butterfly population on Lear’s land 

exceeds Congress’s Commerce Clause authority. Congress’s Commerce Clause authority allows 

Congress to regulate 1) channels of interstate commerce, 2) instrumentalities of interstate 

commerce, and 3) activities that have a substantial relation to interstate commerce. United States 

v. Lopez, 514 U.S. 549, 558–59 (1995). Here, the District Court found that Congress had 
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authority here under the third category. However, activities must be economic in nature to have a 

substantial relationship to interstate commerce to fall within Congress’s Commerce Clause 

authority. Lopez, 514 U.S. at 560; United States v. Morrison, 529 U.S. 598, 617 (2000) (holding 

that the Violence Against Women Act was an unconstitutional exercise of Congress’s Commerce 

Clause power because the regulated activity, violence, is non-economic in nature and any effects 

on interstate commerce are too attenuated); Wickard v. Filburn, 317 U.S. 111, 128 (1942) 

(holding that Congress could regulate wheat production and consumption for individual use 

because homegrown wheat production affected markets and therefore substantially affected 

interstate commerce).  

Congress cannot regulate a non-economic activity if it does not substantially affect 

interstate commerce. In Lopez, the Supreme Court held that the Gun-Free School Zones Act of 

1990 exceeded Congress’s Commerce Clause authority. 514 U.S. at 551. The Gun-Free School 

Zones Act made it a federal crime “for any individual knowingly to possess a firearm at a place 

that the individual knows, or has reasonable cause to believe, is a school zone.” Lopez, 514 at 

551 (quoting 18 U.S.C. § 922(q)(1)(A)). After a student was arrested and charged with violating 

the Gun-Free School Zones Act for carrying a loaded weapon into a Texas high school, the 

student argued that the Act was unconstitutional because it exceeded Congress’s Commerce 

Clause authority. Lopez, 514 at 551. The district court disagreed, and held that the Act was 

within Congress’s power to regulate activities that affect interstate commerce. Id. at 551–52. The 

court of appeals reversed the district court’s decision, and held that there were insufficient 

congressional findings and legislative history to show carrying guns in school zones substantially 

affected interstate commerce. Id. at 552. After detailing the chronology of Commerce Clause 

cases and holdings, the Supreme Court agreed with the court of appeals, and held that possessing 



	 11 

a gun in a school zone, no matter how many individuals carry guns in school zones across the 

nation, is not an economic activity that substantially affects interstate commerce. Id. at 567. 

Like in Lopez, Congress overreached its authority when it attempted to use the ESA to 

prevent Lear from developing on her land. The Heath on Lear’s lot provides the only habitat in 

New Union for the endangered Karner Blues species. R5. Lear wants to build a single-family 

residence, for her own use, on her own small, ten-acre piece of an island. R4. FWS is preventing 

Lear from developing on her land, arguing that the development would destroy the Karner Blue 

butterfly’s habitat, and is therefore a “take” of an endangered species under the ESA. R6. 

However, like the government attempted to do in Lopez, the government here is using the 

Commerce Clause to regulate a non-economic activity. ESA § 9’s purpose is to prohibit “taking” 

endangered species, and accordingly, Lear is being prevented from disrupting an endangered 

species’ habitat. See ESA § 9(a)(1)(B), 16 U.S.C. § 1538(a)(1)(B). However, like possessing a 

gun in a school-zone, that is a non-economic activity. The District Court held that the relevant 

activity is the underlying land development. Even if that is the correct interpretation, Lear’s 

hiring of contractors or purchasing building supplies to build one single residence on her private 

property has a merely attenuated link to interstate commerce, not a substantial affect.  

It could be argued that like the homegrown wheat Congress regulated in Wickard, 

developing even a single residence can have a substantial affect on interstate commerce. 

However, this case is distinguishable from Wickard. In Wickard, Congress regulated wheat 

production to equalize wheat supplies across the states and avoid the negative consequences a 

wheat surplus has on a variety of markets, including the railroad industry. 317 U.S. at 125. In this 

case, there is no evidence that permitting or prohibiting development on Lear’s property would 

have an equivalent and substantial affect on interstate commerce.  
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Furthermore, unlike promoting economic activity, growth, and interstate commerce like 

the regulation did in Wickard, the regulation here restricts economic activity. If FWS is permitted 

to apply the ESA to Lear’s development of one single-family residence, then no development or 

economic activity will occur. Thus, FWS’s application of the ESA to a wholly intrastate butterfly 

species on an individual’s small parcel of land on an island, at the cost of economic 

development, is an invalid exercise of Congress’s Commerce Clause authority.  

Although it is true that every court of appeals that has considered a challenge to the ESA 

“take” provision based on the Commerce Clause has upheld the provision, see Nat’l Ass’n of 

Home Builders v. Babbitt, 130 F.3d 1041, 1057 (D.C. Cir. 1997), this is not dispositive. Courts 

of appeals are not required to follow the decisions of other courts of appeals. Generali v. 

D’Amico, 766 F.2d 485, 489 (11th Cir. 1985) (citing United States v. Diamond, 430 F.2d 688 

(5th Cir. 1970)). In this case, FWS applied the ESA “take” provision to a wholly intrastate 

population of an endangered butterfly species and regulated a non-economic activity that does 

not have a substantial relation to interstate commerce. Accordingly, the Twelfth Circuit Court of 

Appeals should find that the ESA, in this instance, is not a valid exercise of Congress’s 

Commerce Clause authority. 

II. LEAR’S TAKINGS CLAIM AGAINST BRITTAIN COUNTY IS NOT RIPE 
BECAUSE LEAR FAILED TO APPLY FOR AN ITP. 

In April 2012, Lear contacted FWS and inquired about whether developing a single-

family residence on her property would require a permit or approval due to the endangered 

butterfly’s existence. R6. A FWS agent informed Lear that she would need an ITP and that to 

obtain an ITP, Lear would need to develop a HCP for the Karner Blues and an environmental 

assessment under NEPA. R6. Due to estimated costs, however, Lear chose not to develop an 

HCP and environmental assessment, and apply for an ITP. R7. The issue then, is whether Lear’s 
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takings claim against FWS and Brittain County is ripe, despite not pursuing all available 

administrative remedies before filing suit. 

The Fifth Amendment of the U.S. Constitution states that the government cannot take 

private property “for public use without just compensation.” U.S. Const. amend. V. A per se 

regulatory taking occurs if the government deprives an individual of “all economically 

beneficial” uses of private property. Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 

1019 (1992). 

Lear’s takings claim against Brittain County and FWS is not ripe. The general rule is that 

an individual’s claim for an uncompensated taking under the Fifth Amendment based on a 

regulatory action is not ripe until the individual has applied for any necessary permits and 

pursued all available administrative remedies. Williamson County Reg’l Planning Comm’n v. 

Hamilton Bank, 473 U.S. 172, 186 (1985); Hodel v. Virginia Surface Min. & Reclamation Ass’n, 

Inc., 452 U.S. 264, 297 (1981) (holding that the plaintiff’s takings claim was not ripe because 

plaintiff never availed themselves of any available administrative remedies the Act at issue 

provided); Agins v. City of Tiburon, 447 U.S. 255, 260 (1980) (holding that appellant’s takings 

claim based on the city’s application of zoning laws to the appellant’s property is not ripe 

because at the time of suit, appellants had not even submitted a plan for development of their 

property). An individual’s claim for an uncompensated taking under the Fifth Amendment is also 

not ripe until the government agency has reached a final decision on administrative remedies 

pursued. Williamson, 473 U.S. at 186. However, individuals are not required to pursue futile 

administrative remedies or additional administrative remedies when the agency’s outcome will 

not change. See Palazzolo v. Rhode Island, 533 U.S. 606, 625–26 (2001); Morris v. United 

States, 392 F.3d 1372, 1376–77 (Fed. Cir. 2004). Individuals are also not required to apply for 
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permits if the procedure for obtaining a permit is so burdensome that it that it effectively 

deprives the individual of their property rights. Hage v. United States, 35 Fed. Cl. 147 (1996). 

An individual’s takings claim is not ripe if he does not pursue all remedies and options 

available to her. In Williamson, a developer submitted plans to the country regional planning 

commission to develop a country club subdivision. 473 U.S. at 177. Construction occurred over 

multiple years, and in that time the original developer submitted multiple new development plats 

and revisions to the commission. Id. at 177–80. Seven years after the original developer first 

submitted a development plat, a new owner also purchased the land and planned to continue the 

development. Id. at 181. Between when the original developer first submitted plans and when the 

petitioner acquired the property, the county also changed its zoning ordinances to allow less 

density in a tract of land. Id. at 178. After the petitioner acquired the property, it submitted plans 

to the commission to finish developing the property. Id. at 181. The county applied the new 

zoning requirements, and denied the revised plans. Id. Petitioner then sued the county, arguing 

that it took his property without just compensation. Id. at 182. The Supreme Court held that 

petitioner’s takings claim was not ripe. Id. at 194. The Court explained that although petitioner 

did submit plans for development, petitioner did not seek variances to the zoning requirements, 

and the record suggested that variances could have been granted to solve most of the county’s 

objections to petitioner’s plan. Id. at 188. Therefore, the Court held that petitioner did not 

exhaust all administrative remedies and that petitioner’s takings claim was not ripe. Id. at 194.  

An individual is not necessarily required to continue submitting applications or pursuing 

additional administrative remedies if it is clear doing so will be futile. In Palazzolo, the Supreme 

Court held that the petitioner’s taking claim against the state was ripe even though petitioner did 

not submit plans for development of his entire property. 533 U.S. at 619. The Court explained 
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that petitioner had submitted other plans for development and the state already made it clear the 

extent of development that would be permitted. Id. at 625. Therefore, the Court held “[w]here the 

state agency charged with enforcing a challenged land-use regulation entertains an application 

from an owner and its denial of the application makes it clear the extent of development 

permitted . . . federal ripeness rules do not require the submission of further and futile 

applications.” Id. at 626. 

Like the plaintiffs in Williamson, Hodel, and Agins, Lear’s takings claim against FWS 

and Brittain County is not ripe. Like the plaintiff in Agins, who never submitted a plan for 

development of her property, Lear did not even apply for an ITP. Additionally, similar to the 

plaintiff in Williamson, who knew about the requirements and procedures to submit plans and 

apply for variances, Lear, too, knew about the necessary ITP process. FWS provided Lear with 

information about the requirements and process for applying for an ITP. However, like the 

plaintiff in Williamson, who did not wait for a final administrative decision before filing suit, 

Lear chose not to submit the ITP application or wait for a final decision from FWS. 

Although it could be argued that the ITP application process was unduly burdensome or 

would prove to be futile, that argument is not convincing. Unlike the plaintiff in Palazzolo, who 

knew the state would deny any further applications for development, here, it is not clear that 

FWS would deny Lear’s ITP application. In fact, FWS informed Lear of the exact requirements 

to gaining FWS’s approval of her ITP. Although Lear was concerned about the cost and her 

ability to meet those requirements, the record does not support a finding that FWS’s denial of the 

ITP application was a foregone conclusion. Moreover, although it can be argued that the costs to 

submit an ITP application were too burdensome on Lear, those costs were merely estimates. 
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Furthermore, if FWS were to grant Lear’s application for an ITP, her property value would likely 

increase.  

Therefore, the costs of applying for an ITP should not be considered so burdensome as to 

make applying for the permit unnecessary. Lear knew what permits she needed to apply for and 

what administrative remedies she needed to pursue. She chose not apply for an ITP or take other 

action with FWS in favor of pursuing a different development action and to avoid some cost and 

uncertainty. Those costs and uncertainties were not unduly burdensome, and Lear should not 

now be allowed to claim FWS took her property without just compensation when she never 

finished pursuing all available remedies. Accordingly, the Court should find that Lear’s takings 

claim against Brittain County and FWS is not ripe.  

III. CONSISTENT WITH THE TIME THE ESA REGULATION TOOK EFFECT, AND 
THE LEAR FAMILY’S USES AND EXPECTATIONS OF LEAR ISLAND AND THE 
CORDELIA LOT, THE RELEVANT PARCEL FOR TAKINGS ANALYSIS IS THE 
ENTIRETY OF LEAR ISLAND. 

Lear’s family has continuously occupied Lear Island since an 1803 Congressional Grant 

of Title granted the island to Cornelius Lear. R4. In 1965, King Lear subdivided the island and 

deeded the Cordelia Lot to Lear, but reserved a life estate for himself in the parcel. R5. No 

individual attempted to develop Cordelia Lot until 2012. Id. The issue, then, is whether Lear 

Island as a whole or merely the Cordelia Lot is the relevant parcel for a takings analysis.  

Lear Island, not just the Cordelia Lot, is the relevant parcel for a takings analysis. For a 

takings analysis, Courts must consider the property subject to a regulation as a whole. Tahoe-

Sierra Preservation Council v. Tahoe Reg’l Planning Agency, 535 U.S. 302, 331 (2002). Courts 

use a flexible approach and consider the “factual nuances” of a case to identify the relevant 

parcel for a takings analysis. Loveladies Harbor, Inc. v. United States, 28 F.3d 1171, 1181 (Fed. 

Cir. 1994). Specifically, courts must look at the moment the regulation took affect and the 
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landowner’s expectations at that time. Id. Additionally, where a landowner treats separate parcels 

as a single economic unit, together they may constitute the relevant parcel. See Naegele Outdoor 

Adver. v. City of Durham, 844 F.2d 172, 176 (4th Cir. 1988). Finally, courts do not divide a 

parcel into discrete temporal or use segments. Tahoe-Sierra, 535, U.S. 302, 330; Keystone 

Bituminous Coal Assn. v. DeBenedictis, 480 U.S. 470 (1987); Andrus v. Allard, 444 U.S. 51, 66 

(1979); Penn Cent. Transportation Co. v. City of New York, 438 U.S. 104, 130–31 (1978). 

However, regulations that interfere with a landowner’s investment backed expectations can 

amount to a taking. Whitney Benefits, Inc. v. United States, 926 F.2d 1169, 1174 (Fed. Cir. 1991) 

(holding that regulations passed two decades after a development project had been approved and 

plaintiff had began developing might amount to a regulatory taking). Additionally, formal 

subdivision of a lot and a transfer of ownership may mean that a property can be separated for a 

takings analysis. Loveladies Harbor, 28 F.3d at 1181. 

 For a takings analysis, courts cannot divide a property into just one conceptual use. In 

Tahoe-Sierra, the Supreme Court held that a district court erred in dividing up a property into 

temporal segments for its takings analysis. 535, U.S. at 331. In Keystone Bituminous, the 

Supreme Court held that it cannot separate the petitioner’s support estate from its surface estate 

or mineral estate. 480 U.S. at 501. Similarly, in Penn Central, the Supreme Court held that a 

regulation restricting petitioner’s air use rights is not a regulatory taking because takings 

jurisprudence does not “divide a single parcel into discrete segments.” 438 U.S. at 130. Finally, 

in Andrus, the Supreme Court held that a restriction on future economic use, when an owner 

possesses a full bundle of property rights, is not a regulatory taking. 444 U.S. at 65–66. 

Landowners possess a bundle of sticks, and have many uses for their property. A regulation that 

limits a landowner’s development of just one use does not amount to a regulatory taking.  
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 Here, like the plaintiffs in Tahoe-Sierra, Keystone Bituminous, and Andrus, Lear is 

asking the Court to consider just one conceptual use of the Cordelia Lot: development of a 

single-family residence. However, as the Supreme Court explained in those cases, a parcel 

cannot be divided into just one use. The Lear family has owned Lear Island since 1803. Although 

King Lear subdivided the island into three parcels in 1965, he retained a life estate in the island 

for himself. Cordelia Lear, therefore, did not come into possession of the Cordelia Lot until King 

Lear’s death in 2005. Lear then waited seven years to develop on the lot, twenty years after 

FWS’s regulation went into effect on the Cordelia Lot. There is no evidence that Lear or her 

predecessors in interest intended to develop the Cordelia Lot at the time the regulation went into 

effect. Accordingly, the Twelfth Circuit should not divide Lear Island into discrete parcels now, 

when for over 200 years the landowner on Lear Island considered Lear Island as a single parcel.  

 It could be argued that King Lear’s formal subdivision of Lear Island in 1965 is 

determinative, and that therefore the relevant parcel for a takings analysis is Cordelia Lot, not 

Lear Island. However, after subdividing the island in 1965, King Lear developed a single-family 

home on another parcel, the Regan Lot. King Lear, and Cordelia Lear, could have similarly 

attempted to develop on the Cordelia Lot, but chose not to. Therefore, despite the formal 

subdivision in 1965, the time the regulations went into effect, the landowner’s expectations, and 

the discrete uses of the property do not support the District Court’s decision to subdivide Lear 

Island and consider only the Cordelia Lot for its takings analysis.  

IV. LEAR HAS NOT SUFFEREED A COMPLETE DEPRIVATION OF ECONOMIC 
VALUE BECAUSE THE LOT WILL NATURALLY BECOME DEVELOPABLE IN TEN 
YEARS. 

If Lear stops mowing The Heath annually, the Karner Blues habitat will naturally destruct 

within ten years, and the Karner Blues would become extinct in New Union. R7. Therefore, in 
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ten years, Lear could develop a single-family residence on the Cordelia Lot. The issue, then, is 

whether the Karner Blues’ habitat’s eventual natural destruction shields Brittain County and 

FWS from Lear’s takings claim.  

The natural destruction of Lear’s property within ten years precludes Lear’s takings 

claim. An interest in real property is defined by the property’s geographic dimensions and the 

term of the owner’s estate. Tahoe-Sierra, 535 U.S. at 331–32. A permanent deprivation of an 

owner’s use of an entire property is a taking of “the parcel as a whole,” but a temporary 

restriction that merely causes a diminution in value is not. Id. at 332. A temporary prohibition on 

economic use does not deprive a fee simple estate of all value, because the property will recover 

its value when prohibition is lifted. Id. (citing Agins, 447 U.S. at 263, n. 9). 

A temporary prohibition on development does not completely deprive a property of its 

economic value. In Tahoe-Sierra, the Tahoe Regional Planning Agency imposed two moratoria 

on development on landowners lasting thirty-two months. 535 U.S. at 306. The landowner-

petitioners claimed that the thirty-two month moratorium on all economic activity constituted a 

regulatory taking. Id. Property owners in the Tahoe area held property for an average of twenty-

five years between purchasing the lot and constructing a home, and a thirty-two month 

prohibition on economic activity did not amount to total loss of economic value. Id. at 315–16. 

The Supreme Court held the temporary moratorium did not cause a complete deprivation in 

value to the property, because the owners regained the economic value of the property when the 

moratorium lifted. Id. at 341–42. 

Importantly, petitioners in Tahoe-Sierra also argued that the Court should adopt a per se 

rule that would scrutinize any moratorium of all economic activity that lasted longer than one 

year. Id. at 341–42. The Court declined to adopt a per se rule and instead reasoned that a fact-
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based inquiry as prescribed in Penn Central3 must be employed when analyzing regulatory 

takings claims where the issue is a temporal deprivation of a property’s economic value. Id. at 

342. 

This case is analogous to Tahoe-Sierra. Here, the natural destruction of the Karner Blues’ 

habitat will occur in ten years if Lear stops mowing The Heath annually. Like in Tahoe-Sierra, 

the property will regain its full economic value and become developable when the regulation is 

no longer in affect. After the ten-year period, Lear will be able to regain the value of and develop 

on the Cordelia Lot. The Twelfth Circuit should therefore find that the temporary moratorium 

does not constitute a per se taking because it does not deprive the Cordelia Lot of all its 

economic value. 

V. THE BRITTAIN COUNTY BUTTERFLY SOCIETY’S OFFER TO PAY $1,000 PER 
YEAR IN RENT FOR WILDLIFE VIEWING PRECLUDES LEAR’S TAKINGS CLAIM. 

The Brittain County Butterfly Society offered to pay Lear $1,000 annually for the right to 

conduct Karner Blue butterfly viewings. R18. However, Lear rejected the Brittain County 

Butterfly Society’s offer. R18. Lear claims the Cordelia Lot has suffered a total deprivation in 

value and is seeking $100,000 in damages. R4, 18. The issue is whether the Brittain County 

Butterfly Society’s offer to pay Lear $1,000 per year in rent for wildlife viewing precludes 

Lear’s takings claim.  

Even if, arguendo, the restriction on Lear from developing the submerged lands were a 

compensable restriction, Lear has not been deprived of all economic use of the Cordelia Lot. A 

regulation is per se a taking if it deprives a landowner of “all economically productive or 
																																																								

3 If the facts in a regulatory takings claim do not support a per se taking, courts will look 
at three factors to determine if a regulatory taking occurred. Palazzolo, 533 U.S. at 616. The 
three factors are: the economic impact of the regulation on the landowner, the extent to which the 
regulation interferes with the landowner’s investment backed expectations, and the character of 
the government action. Penn Central 438 U.S. at 124. 
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beneficial uses of land.” Lucas, 505 U.S. at 1030 (emphasis added). A regulation is not a taking 

under Lucas if the owner’s property’s value is merely diminished. Palazzolo, 533 U.S. at 631–

32. In Palazzolo, the Petitioner was precluded from developing a subdivision in an area of his 

property designated as coastal wetlands. Id. at 615. The Petitioner sought the estimated value of a 

subdivision on his lot, $3,150,000, in damages. Id. at 606. Without the wetland development, 

Petitioner only had $200,000 in remaining development value on the upland parcel. Id. at 630–

31. Because the Petitioner could still develop on the upland parcel of his property, the Supreme 

Court held the Petitioner was not deprived of all economic use of his property. Id. at 632. A 

93.6507% diminution in value was not a complete loss of value. Id. 

In the instant case, Lear’s property is valued at $100,000 without any restrictions 

preventing the development of a single-family residence. R7. The Brittain County Butterfly 

Society offered to pay Lear $1,000 annually to view the Karner Blue Butterfly. R7. Similar to the 

Petitioner’s lot in Palazzolo, Lear’s lot would be worth significantly more without the 

restrictions. However, just like in Palazzolo, Lear still has some economic use for her lot, namely 

the recreational butterfly sightings. Lear’s refusal to accept the Butterfly Society’s offer does not 

mean that the economically beneficial use of her property does not exist. The statutes as applied 

to the Cordelia Lot are not a per se taking because Lear has not suffered a complete diminution 

in value. Thus, even though the value is less than if she developed a residence on her property, 

Lear has not been deprived of all economically viable uses of her property. 

VI. PUBLIC TRUST PRINCIPLES INHERENT IN THE CORDELIA LOT TITLE 
PRECLUDE LEAR’S CLAIM FOR A TAKING BASED ON THE DENIAL OF A 
COUNTY WETLAND PERMIT. 

Even if the relevant parcel for the takings analysis is the Cordelia Lot, public trust 

principles inherent in title preclude Lear’s claim for a taking based on the county’s denial of a 
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wetland permit. Lear claims that she suffered a regulatory taking when the Brittain County 

Wetlands Board denied her permit application to fill wetlands she believes she has a right to fill. 

The issue is whether public trust limits on uses of navigable waters inhere in the Lear’s 1803 

Congressional grant of title and therefore preclude Lear’s takings claim.  

The public trust doctrine represents the idea that “there are some resources, notably tidal 

and navigable waters and the lands under them that are forever subject to state ownership and 

protection in trust for the use and benefit of the public.” Alexandra B. Klass, Modern Public 

Trust Principles: Recognizing Rights and Integrating Standards, 82 Notre Dame L. Rev. 699 

(2006). When New Union became a state, it was added to the union on equal footing with the 

original states. U.S. Const. art. IV, § 3, cl. 1. 

In Shively v. Bowlby, the Supreme Court recognized that grants of territorial land by 

Congress do not convey title to land below the high water mark and that states entering the union 

received title to the land beneath tide waters below the high water mark. 152 U.S. 1, 58 (1894) 

(“Grants by congress of portions of the public lands within a territory to settlers thereon, though 

bordering on or bounded by navigable waters, convey, of their own force, no title or right below 

high-water mark, and do not impair the title and dominion of the future state, when created . . . 

.”). Similarly, this doctrine also applies to the lands below lakes. Illinois Cent. Railroad Co. v. 

State of Illinois, 146 U.S. 387, 435, 452 (“The common-law doctrine as to the dominion, 

sovereignty, and ownership of lands under tide waters on the borders of the sea applies equally to 

the lands beneath the navigable waters of the Great Lakes; and in this country such dominion, 

sovereignty, and ownership belongs to the states . . . .”). 

 Under the equal footing doctrine, the public trust doctrine, and the holding in Shively, 

New Union gained title to the beds under then navigable waters at statehood. PPL Montana, LLC 
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v. Montana, 132 S. Ct. 1215, 1219 (2012). Navigable waters are those “which are used, or are 

susceptible of being used, in their ordinary condition, as highways for commerce, over which 

trade and travel are or may be conducted in the customary modes of trade and travel on water.” 

Id. at 1228 (quoting The Daniel Ball, 77 U.S. 557, 561 (1870)). Lear Lake is a navigable water 

because it has been traditionally been used for interstate navigation. R4. Therefore, New Union, 

as a sovereign, holds the submerged lands under Lake Lear in trust for the benefit of its citizens. 

Lear will argue that the 1803 Congressional Grant of Title to Lear’s ancestors included 

title to underwater lands within a 300-foot radius of the shoreline. However, New Union gained 

title to these lands when it became a state under the equal footing doctrine. While Cornelius Lear 

may have once had title to lands under Lake Lear, New Union now holds these lands in trust for 

the benefit of its citizens. Lear has never had title to the submerged lands past the shoreline and 

does not have a right to develop them. 

 The State of New Union and Brittain County do not need to compensate Lear for 

prohibiting her from filling the cove marsh because the restriction is inherent in the title itself. 

Compensation is not required for limits on development that “inhere in the title itself, in the 

restrictions that background principles of the State’s law of property and nuisance already place 

upon land ownership.” Lucas, 505 U.S. at 1029. New Union, as the trustee of the lands under 

Lake Lear, controls the development of these lands. Lear was restricted from developing the 

cove marsh and access causeway with or without the Brittain County Wetland Preservation Law. 

The denial of the alternative development plan was simply an expression of the restrictions 

already placed on Lear’s lot. Lucas, 505 U.S. at 1004. (“However, no compensation is owed—in 

this setting as with all takings claims—if the State's affirmative decree simply makes explicit 

what already inheres in the title itself, in the restrictions that background principles of the State’s 
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law of property and nuisance already place upon land ownership.”). Public trust limits on the 

uses of navigable waters do inhere in the Lear’s 1803 Congressional grant of title and therefore 

preclude Lear’s takings claim.  

VII. BRITTAIN COUNTY IS NOT LIABLE FOR A COMPLETE DEPRIVATION OF 
THE ECONOMIC VALUE OF THE CORDELIA LOT WHEN THE COUNTY 
REGULATION, BY ITSELF, WOULD STILL ALLOW DEVELOPMENT OF A 
SINGLE-FAMILY RESIDENCE. 

Lear claims the ESA and Brittain County Wetlands Preservation Law combined have 

deprived the Cordelia Lot of all economic value. R8. She claims that the ESA prevents her from 

developing on the Heath and that the Brittain County Wetlands Preservation Law prevents her 

from filling the cove marsh. R4. The issue is whether the ESA and the Brittain County Wetland 

Preservation Law must be considered separately or together for the purpose of the takings 

analysis. 

First, preventing Lear from filling the cove marsh is not a compensable taking because 

she does not hold title to lands under Lake Lear, a navigable water. Absent the Brittain County 

Wetlands Preservation Law, New Union still holds the submerged lands in question in trust for 

the public and may prevent development on them. See Illinois Cent. Railroad Co., 146 U.S. at 

452–54. Second, even if it were, Lear has not shown any damages stemming from Brittain 

County’s denial of her request. Lear did not seek an assessment of the value of her property after 

her permit was denied. Third, the regulation did not deprive the Cordelia Lot of all economically 

beneficial uses. Fourth, it is poor public policy to hold Brittain County liable for a taking when 

its regulation does not amount to a taking. Holding Brittain County liable for the federal 

government’s actions shifts the financial burden to a party that played no part in the creation or 

implementation of the ESA. This decision goes against our fundamental concepts of fairness. 
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While together the ESA and the Brittain County Wetlands Preservation Law may be seen 

to deprive Lear of a significant portion of economically beneficial uses when combined, the 

regulations should not be considered together. The Court should not hold Brittain County 

financially responsible for regulations it did not promulgate or enforce. The ESA and the 

county’s Wetlands Preservation Law must be considered separately, and therefore do not 

completely deprive the Cordelia Lot of all economic value. 

CONCLUSION 

For the reasons stated above, Brittain County respectfully requests that this Court find 

that the Cordelia Lot was not deprived of all economic value and reverse the District Court’s 

order awarding $90,000 in damages to Lear. In addition, this Court should reverse the District 

Court’s order, finding that the application of the ESA to Lear’s property is constitutional. 

Finally, if this Court finds that Lear has suffered a taking, this Court should remand to the 

District Court to conduct a fact-specific Penn Central analysis as in Palazzolo. 533 U.S. at 616. 


