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STATEMENT OF THE ISSUES 

I. Whether the state of Progress can include any and all conditions and limitations 

which the state desires into the NPDES Final Permit pursuant to CWA § 401 

certification procedures, despite offering no process to appeal the conditions. This 

includes the questions: 

 

a. Whether the EPA must have jurisdiction to review the appropriateness of 

conditions that a state places into NPDES permits when the state offers no 

judicial remedy in its own courts. 

 

b. Whether a provision in State certification is an appropriate requirement of 

State law under CWA § 401(d) when that provision does not specifically 

address water quality standards or effluent limitations. 

 

II. Whether the April 25, 2017 EPA Notice suspending future compliance deadlines 

for the 2015 Final Effluent Limitation Guidelines for the Steam Electric Power 

Generating Industry is effective. This involves two questions: 

 

a. Whether the term “compliance date” falls under the definition of the umbrella 

term “effective date” because a statute has no practical effect until it is 

enforced. 

 

b. Whether a statement of procedure aimed at temporarily maintaining the status 

quo amounts to substantive rulemaking such that it formulates, amends, or 

repeals a rule, or if the statement of procedure is merely an interpretive rule. 

 

III. Whether the EPA permit writer may rely on Best Professional Judgment to 

require zero discharge of coal ash transport wastes when federal effluent limits are 

already in existence that apply to the industry in question, when there has not 

been a substantial change in the industrial process and nature of the discharges, 

and when no new pollutants exist in the discharge. 

 

IV. Whether NPDES permitting requirements apply to EnerProg’s internal discharges 

into the MEGS ash pond, when waste treatment ponds formed by impounding 

pre-existing water of the United States have not been included within the 

regulatory definition of waters of the United States for over 35 years, since the 

EPA’s July 21, 1980 partial suspension of 40 C.F.R. § 122.2. 

 

V. Whether the ash pond closure and capping plan requires a permit pursuant to 

section 404 of the CWA when the ash pond will never fall under the regulatory 

definition of “waters of the United States” prior to discharging any fill material. 
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STATEMENT OF JURISDICTION 

 This case concerns the application of the Clean Water Act (“CWA”). 33 U.S.C. §§ 1251-

1388 (1972). Jurisdiction was proper in the Environmental Appeals Board (Board) pursuant to 40 

C.F.R. § 124.19(l)(1). This Court has jurisdiction over this appeal from the final order of the 

Board. 5 U.S.C. § 704; 33 U.S.C. § 1369(b); 40 C.F.R. § 124.19(l)(2)(i). 

STATEMENT OF THE CASE 

STATEMENT OF FACTS 

This case stems from the renewal of a National Pollutant Discharge Elimination System 

(NPDES) permit to EnerProg L.L.C. (EnerProg) for the Moutard Electric Generating Station 

(MEGS). R. at 7. EnerProg owns and operates MEGS. Id. The facility is a coal-fired electric 

generating plant with one unit rated at a maximum dependable capacity of 745 megawatts (MW), 

enough to power a mid-size city. Id. Water for plant uses is withdrawn from the Moutard 

Reservoir as required to make up for evaporative losses from the cooling tower, boiler water, ash 

transport water, and drinking water needs. Id. The EPA has issued effluent limitation guidelines 

(ELGs) that apply to this facility per 40 C.F.R. § 423 – Steam Electric Power Generating Point 

Source Category. Id. The facility operates on a closed-cycle cooling system with an actual and 

design intake flow of less than 125 million gallons per day (MGD). Id. The facility has a wet fly 

ash1 and wet bottom ash2 handling system, which uses water to sluice ash solids through pipes to 

one ash pond, where the transport water undergoes treatment by sedimentation before it is 

discharged to the Moutard Reservoir. Id. The ash pond used to treat the transport water was 

                                            
1 “Fly ash” is a coal ash that consists of a very fine, powdery material composed mostly of silica 

made from the burning of finely ground coal in a boiler. Coal Ash Basics, U.S. ENVIRONMENTAL 

PROTECTION AGENCY, https://www.epa.gov/coalash/coal-ash-basics (last updated Apr. 1, 2017). 
2 “Bottom ash” is a coal ash that consists of coarse, angular ash particles that is too large to be 

carried up into the smoke stacks, so it forms in the bottom of the coal furnace. Id. 
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created in June 1978 by damming the then free-flowing upper reach of Fossil Creek. Id. Fossil 

Creek does not discharge to the Moutard Reservoir, but is a perennial tributary to the Progress 

River, a navigable-in-fact interstate body of water. Id. The facility currently operates the four 

following outfalls as defined on pages 7-8 of the record, with an additional outfall under 

construction: 

• Outfall 001. Cooling Tower System. Less than once per year the 

cooling towers and circulating water system are drained by gravity 

and discharged directly to Moutard Reservoir. 

• Outfall 002. Ash Pond Treatment System. Outfall 002 discharges 

directly to Moutard Reservoir via a riser structure. The ash pond 

receives ash transport water containing bottom ash and fly ash, coal 

pile runoff, stormwater runoff, cooling tower blowdown, flue gas 

desulfurization3 (FGD) wastewater, and various low volume wastes 

such as boiler blowdown, oily waste treatment, wastes/backwash 

from the water treatment processes including Reverse-Osmosis (RO 

wastewater, plant area wash down water, landfill leachate, monofill 

leachate, equipment heat exchanger water, groundwater, yard sump 

overflows, occasional piping leakage from limestone slurry and the 

FGD system, and treated domestic wastewater. 

• Internal Outfall 008. Fly ash and bottom ash transport water system, 

and cooling tower blowdown. Cooling tower blowdown is mixed 

with ash sluice water prior to discharging into the ash pond. These 

waste streams and ash transport water are directly discharged to the 

ash pond. Cooling tower blowdown is usually indirectly discharged 

to Moutard Reservoir via the ash pond treatment system (Outfall 

002). Ash transport flows will be eliminated from this outfall upon 

completion of conversion to dry ash transport handling, whereby fly 

ash and bottom ash will be disposed of into a dry landfill. 

• Internal Outfall 009. Discharge from the FGD blowdown treatment 

system to the ash pond. FGD blowdown is indirectly discharged to 

Moutard Reservoir via the ash pond treatment system (Outfall 002). 

• Outfall 002A. Upon completion of construction, discharge from the 

new lined retention basin. The flows from the ash pond will be re-

directed to the retention basin when the construction of the retention 

basin is completed. At that point, the ash pond will no longer accept 

                                            
3 “Flue gas desulfurization” refers to a material leftover from the process of reducing sulfur 

dioxide emissions from a coal-fired boiler that can be a wet sludge consisting of calcium sulfite 

or a dry powder material that is a mixture of sulfites and sulfates. Coal Ash Basics, U.S. 

ENVIRONMENTAL PROTECTION AGENCY, https://www.epa.gov/coalash/coal-ash-basics (last 

updated Apr. 1, 2017). 
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any wastewater. Retention basin will accept wastes from the holding 

cell (vacuumed sediments and solids), monofill leachate (coal ash), 

coal pile runoff, stormwater runoff, cooling tower blowdown, FGD 

wastewater, and various low volume wastes such as boiler 

blowdown, oily waste treatment, wastes/backwash from the water 

treatment processes including Reverse-Osmosis (RO) wastewater, 

plant area wash down water, landfill leachate, equipment heat 

exchanger water, groundwater, occasional piping leakage from 

limestone slurry and FGD system, chemical metal cleaning waste, 

and treated domestic wastewater. The wastewater from this outfall 

discharges to Moutard Reservoir via Outfall 002. 

 

R. at 7-8. 

In addition to these outflows, there have been a number of additions to this facility in 

recent years to meet state emissions requirements. In response to Progress’s Clean Air Act State 

Implementation Plan, which requires the reduction of SOx4 and NOx5 from air emissions, the 

company installed a Flue Gas Desulfurization system, which scrubs the SOx out of the air by 

mixing flue gas with a limestone slurry. Id. at 9. EnerProg treats the FGD blowdown via a vapor 

compression evaporator (VCE) whose purpose is to evaporate the majority of the wastewater 

from the FGD scrubber system. Id. The VCE became operational in February 2015. Id. The VCE 

produces two waste stream which are used in the plant processes. Id. The first waste stream 

consisting of concentrated wastewater is used from moisture conditioning of fly ash prior to 

sending to the landfill. Id. The second stream is a clean distillate that is used to partially replace 

water withdrawal from the Moutard Reservoir. Id. The VCE system eliminates the FGD 

blowdown stream from Outfall 002, except for severe rain events. Id.  

The facility will also be required to build a new Retention Basin to reroute all waste 

streams that are currently discharged to the ash pond. Id. This change is necessary to 

                                            
4 Sulfur Oxides, an air pollutant 
5 Nitrous Oxides, an air pollutant 
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decommission the existing ash pond and meet the requirements of the Progress Coal Ash 

Cleanup Act (CACA). Id. This will become Outfall 002A. The Retention Basin will have a cell 

where various vacuumed sediments and solids can be decanted prior to disposal. Id. at 10. 

The facility is also constructing a new FGD settling basin, and the waste from the basin 

will be treated by VCE. Id. In case of the severe storms, overflow from the basin may be routed 

to Outfall 002. Id. Appropriate Technology-Based Effluent Limits (TBELS) are applied to 

Outfall 002 to accommodate such overflows. Id.  

The text of the final permit is reproduced below: 

By November 1, 2018 there shall be no discharge of 

pollutants in fly ash transport water. This requirement only applies 

to fly ash transport water generated after November 1, 2018.    

By November 1, 2018 there shall be no discharge of 

pollutants in bottom ash transport water. This requirement only 

applies to bottom ash transport water generated after November 1, 

2018.    

*    *    *   

Special Condition A:  

EnerProg must cease operation of its ash pond by November 

1, 2018, complete dewatering of its ash pond by September 1, 2019, 

and cover the dewatered ash pond with an impermeable cap by 

September 1, 2020.  

In addition, the final permit authorized the continued use of 

internal outfall 008 to transport bottom and fly ash to the coal ash 

pond without any effluent limits on an interim basis until closure of 

the coal ash treatment pond on November 1, 2018. 

 

R. at 10. 

PROCEDURAL HISTORY 

On January 18, 2017, EPA Region XII issued a federal NPDES permit to EnerProg 

pursuant to § 402 of the Clean Water Act, 33 U.S.C. § 1342 (2012). R. at 6. The permit 

authorizes EnerProg to continue water pollution discharges associated with the continued 

operation of the MEGS, a coal-fired steam electric power plant located in Fossil, Progress. Id. 
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On April 1, 2017, EnerProg filed a petition for review of this NPDES permit pursuant to 40 

C.F.R. pt. 124, requesting on a number of grounds that the permit be remanded to Region XII for 

further consideration. Id. 

EnerProg appeals from the re-issuance of a NPDES permit for the MEGS. Id. EnerProg 

challenges the inclusion in the final permit of a condition in the Clean Water Act § 401 

Certification issued by the State of Progress requiring EnerProg to terminate its use of the coal 

ash settling pond at MEGS by November 1, 2018, dewater the ash pond by September 1, 2019, 

and cap the remaining coal combustion residuals by September 1, 2020. Id. EnerProg also 

challenges the inclusion of the zero discharge requirements for coal ash transport waters from the 

2015 revised Effluent Limitation Guidelines for the Steam Electric Power Generating Point 

Source Category, despite the Notice issued by EPA Administrator Scott Pruitt on April 25, 2017 

suspending the compliance date for these ELGs. Id. 

EnerProg also challenges the permit writer’s reliance on Best Professional Judgment 

(BPJ) as an alternative ground for requiring MEGS to implement dry handling of bottom and fly 

ash wastes in order to achieve zero discharge of toxic pollutants associated with these wastes by 

November 1, 2018. Id. at 7. 

SUMMARY OF THE ARGUMENT 

 First, the uncontroverted lack of a judicial remedy in the courts of the State of Progress 

indicates that the EPA regulation concerning appropriate jurisdiction for review and appeals of 

limitations and conditions attributable to State certification permits does not apply to the case at 

hand. Thus, in the unique circumstance where the EPA maintains its jurisdiction to review the 

appropriateness of State certifications, it must have the authority to determine the appropriateness 

of State law requirements. Further, the inclusion of state certification requirements pursuant to 
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CACA was inappropriate. The application of ejusdem generis indicates that the meaning of the 

generic term “appropriate requirements of State law” is limited to the subject matter of specifically 

enumerated statutes placed before the generic term. The specifically enumerated statutes all relate 

to water quality standards or limitations on pollution. CACA’s provisions and practical effect does 

not relate to water quality standards or limitations on pollution. Thus, CACA does not fall within 

the meaning of “appropriate requirements of State law” and the state limitations and conditions 

were not properly included in the NPDES permit. 

Second, the EPA’s April 25, 2017 Notice effectively suspends the compliance deadlines 

for the 2015 revised Effluent Limitation Guidelines for the Steam Electric Power Generating Point 

Source Category under § 705 of the APA. Section 705 of the APA allows for agencies to suspend 

effective dates during pending litigation when justice so requires. The EPA reasonably interpreted 

that compliance dates fall within the meaning of effective dates because compliance dates are a 

type of effective date, and their interpretation must be given deference. Essentially, compliance 

dates are the more important dates that because they make punishments effective. The EPA did 

not need to engage in § 553 rulemaking because the suspension of compliance dates was an 

interpretative rule – not a substantive rule. The April 25, 2017 Notice was neither arbitrary nor 

capricious. Rather, the EPA complied with the requirements of § 705 of the APA: (1) the EPA 

issued the Notice while litigation was pending and (2) public concern demanded the suspension. 

Thus, the EPA’s April 25, 2017 Notice effectively suspends the permit compliance deadlines for 

achieving zero discharge of coal ash transport.   

 Third, direct discharges into “waters of the United States” must comply with effluent limits. 

To determine effluent limits, the EPA uses a variety of methods and practices as outlined in the 

CWA. The EPA is also able to issue industry specific ELGs. When dealing with toxins, the EPA 
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used the BAT method. In limited circumstances, permit writers are able to use their own judgment 

in establishing these ELGs on a case-by-case basis. This method is known as BPJ. BPJ is used 

when (1) the industry does not have applicable effluent limits, or (2) a newly discovered pollutant 

is not covered within the industry standard. Neither of these conditions are present in our case here. 

The 2015 Effluent Limitation Guidelines for the Steam Electric Power Generating Point Source 

Category exist and encompass the MEGS. When using BPJ, the permit writer must consider six 

factors. There is no evidence in the record that the permit writer considered all six factors. Thus, 

the EPA cannot rely on BPJ as an alternative ground to require zero discharge of coal ash transport 

wastes. 

 Fourth, direct discharges into “navigable waters” require an NPDES permit, and are subject 

to ELGs. A “navigable water” is defined as a “water of the United States”. A “water of the United 

States” is defined by regulation. The EPA issued a notice on February 21, 1980, effectively 

suspending part of the regulatory definition; this suspension effectively categorized all water 

treatment ponds as non-navigable waters. Congress provided the EPA with the authority to 

suspend the provision through § 101 of the CWA. Because the EPA reasonably interpreted § 101 

of the CWA as to not require notice and comment rulemaking, the EPA’s decision not to engage 

in notice and comment rulemaking must be given deference. Even if this Court finds the February 

21, 1980 notice to be infective, the EPA subsequently reincorporated the suspension on two 

additional occurrences – first in 1983 and again in 2015. In 2015, the EPA reincorporated the 

suspension using notice and comment rulemaking. Additionally, the Supreme Court of the United 

States has further interpreted the meaning of “waters of the United States” through presenting two 

tests in a plurality decision. Under the first test, the MEGS ash pond is not a “water of the United 

States” because it does not create a geographical feature of water such as a lake or river. Under the 
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second test, the MEGS ash pond is also not a “water of the United States” because the MEGS ash 

pond does not have a significant nexus with an existing “water of the United States”. Thus, an 

NPDES permit is not required for Outfall #008 because MEGS ash pond is not a “navigable water”. 

 Finally, there is no scenario in which the closure and capping of the MEGS ash pond would 

require a CWA § 404 dredge and fill permit. The EPA has interpreted the statutory and regulatory 

definitions of water of the United States to continue to apply to the MEGS pond after all outflows 

to it have been redirected to the new retention basin, and that interpretation must be given 

deference. However, even if this court were to hold that the exception no longer applies to the 

MEGS ash pond at the moment that all the water has been drained out of it, the exception would 

not need to apply because the ash pond no longer constitutes a “water of the United States” and 

the point is moot.  

ARGUMENTS 

STANDARD OF REVIEW 

 The application of the CWA to EnerProg’s NPDES permit and the effectiveness of the 

EPA’s regulatory suspensions are questions of law subject to de novo review. Agency action 

subject may be subject to judicial review under the Administrative Procedure Act (APA), and 

will be reviewed under an arbitrary and capricious standard. 5 U.S.C. §§ 704, 706. “Arbitrary 

and capricious” standard of review set forth in the APA demands considerable deference to 

agency decisions and presumes validity of agency's action. City of Albuquerque v. Browner, 97 

F.3d 415, 426 (10th Cir. 1996). Additionally, if agency regulations resolve statutory ambiguity in 

reasonable manner, they are entitled to deference, but if regulations are also ambiguous, court 

must turn to agencies' subsequent interpretation of those regulations. Coeur Alaska, Inc. v. 

Southeast Alaska Conservation Council, 557 U.S. 261 (2009). 
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I. The Conditions Imposed by the State of Progress Into the NPDES Final Permit 

Pursuant to CWA § 401 Must be Reviewed by the EPA and are Not Appropriate for 

Inclusion in the Final Permit. 

The unique factual circumstance where the EPA retains jurisdiction to review the 

appropriateness of State certifications requires it to have the authority to determine the 

appropriateness of State law requirements. 40 C.F.R. § 124.55(e). Further, the inclusion of state 

certification requirements pursuant to CACA was inappropriate. The application of the canon of 

statutory construction ejusdem generis indicates that the determination of the meaning of the 

generic term “appropriate requirements of State law” is limited to the subject matter of specifically 

enumerated statutes placed before the generic term. The specifically enumerated statutes all relate 

to water quality standards or limitations on pollution. See Paroline v. U.S., 134 S. Ct. 1710, 1721 

(2014). CACA, by its provisions and effects, does not relate to water quality standards or 

limitations on pollution. R. at 8–9. Thus, CACA does not fall within the meaning of “appropriate 

requirements of State law” and the state limitations and conditions were not properly included in 

the NPDES permit. 33 U.S.C. § 1341(d). 

A. The Case’s Unique Factual Circumstances Grant the EPA Discretionary Power 

Regarding State Certification Conditions by Rendering the EPA’s Prior Regulations 

Inapplicable. 

When reviewing a NPDES draft permit, the EPA has jurisdiction to review the 

permissibility of the conditions placed by a state in its state certification. See 40 C.F.R. 

§§ 124.53(e), 124.55(d); City of Albuquerque v. Browner, 97 F.3d 415, 426 (10th Cir. 1996) 

(stating “the EPA may approve” the additional state conditions) (emphasis added). CWA § 401 

provides that a draft permit certification must set forth “other limitations . . . necessary to assure . 

. . compl[iance] with . . . appropriate requirement[s] of State law.” 33 U.S.C. § 1341(d) 

(emphasis added). The statute then goes on to state that the qualifying—i.e., appropriate—

limitations or conditions allowed under the list “shall become a condition” of the permit. Id. 
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Thus, if a limitation or condition imposed in a State certification is, in fact, based on an 

appropriate requirement of State law, it becomes a condition of the permit as a matter of law. See 

id. It follows, then, that a determination of the “appropriateness” of State laws must occur to 

determine whether State certification limitations satisfy the statutory requirements. See id.  

However, regarding the issue of jurisdiction, the Board below found that the EPA has “no 

discretion to reject a condition” included in a State certification. R. at 11. The Board based its 

decision solely on a misapplication of American Rivers, Inc. v. Federal Energy Regulatory 

Commission, 129 F.3d 99 (2d Cir. 1997) and a poor interpretation of the language of 33 U.S.C. 

§ 1341(d). See id.  

The Board below utilized American Rivers to support its assertion that the EPA has no 

discretion to reject conditions included in State certifications. See id. However, the facts of that 

case are easily distinguishable from the facts of the case here. Most notably, American Rivers 

involved a separate agency not entitled to Chevron deference in its interpretations of the Clean 

Water Act. Am. Rivers, Inc. v. F.E.R.C., 129 F.3d 99, 107 (2d Cir. 1997). In that case, FERC was 

attempting to limit the conditions placed in a NPDES draft permit by a State certification 

process. Id. FERC, however, is not authorized to administer the Clean Water Act. Id.; 33 U.S.C. 

§ 1251(d) (stating “the Administrator of the Environmental Protection Agency . . . shall 

administer this chapter”). The EPA is the sole agency authorized to administer the act and is 

accorded Chevron deference in its interpretation and administration. 33 U.S.C. § 1251(d); see 

Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 837–38 (1984). 

In accordance with the deferential doctrine of Chevron, courts must defer to an 

authorized agency’s statutory interpretation so long as the interpretation is “not arbitrary, 

capricious, or manifestly contrary to the statute.” Chevron, 467 U.S. at 844. As such, the holding 
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of American Rivers is too distinguishable from the facts of this case and does not support the 

Board’s finding that the EPA lacks jurisdiction to consider state-added conditions because that 

case did not involve the EPA with its deferential authority. See Am. Rivers, Inc., 123 F.3d at 107. 

The unique factual circumstances in this case also nullify the application of the EPA 

regulation found in 40 C.F.R. § 124.55(e). 40 C.F.R. § 124.55(e) indicates that the “review and 

appeals of limitations and conditions attributable to State certification shall be made through the 

applicable procedures of the State and may not be made through the procedures in this part.” 40 

C.F.R. § 124.55(e) (emphasis added). The regulation presumes the existence of “applicable 

procedures of the State” with which to review and appeal “limitations and conditions attributable 

to State certification.” Id. In the present case, no such State procedures exist. R. at 10–11. 

The uncontroverted lack of a judicial remedy in the courts of the State of Progress 

indicates that the EPA regulation concerning appropriate jurisdiction does not apply to the case 

at hand. “There is no procedure available under the Laws of Progress . . . to obtain judicial 

review of [a] challenge to the conditions established” in a Progress CWA § 401 certification. Id. 

at 11. The inapplicability of the regulation comports with the EPA’s position here that it has 

jurisdiction to determine the appropriateness of the State laws utilized in the State of Progress’ 

CWA certification. Id. at 3. 

The EPA is exclusively authorized to administer the CWA and its provisions. 33 U.S.C. 

§ 1251(d). In order to effectively administer any act, a federal agency must interpret and apply 

the provisions of the act. Chevron, 467 U.S. at 844 (quoting Morton v. Ruiz, 415 U.S. 199, 231 

(1974) (stating that “the power of an administrative agency to administer . . . necessarily requires 

the formulation of policy and the making of rules”). In order to properly conduct the certification 

process, the EPA needs to be able to ensure that the State conditions fall within the limited 
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purview of authority provided in CWA § 401(d). See PUD No. 1 of Jefferson County v. 

Washington Dept. of Ecology, 511 U.S. 700, 712 (1994) (stating that State authority to place 

restrictions is “not unbounded”). Without the ability to ensure the appropriateness and legality of 

the State conditions, the EPA will have limited ability to enforce and implement the CWA with 

regards to NPDES permitting. Thus, in the unique circumstance where the EPA maintains its 

jurisdiction to review State certifications, it must have the authority to determine the 

appropriateness of State law requirements. 

Because the unique circumstances of the case at hand render the regulations and case law 

governing CWA § 401(d) inapplicable, the court must hold that the EPA maintains discretion to 

reject conditions in a State certification as part of its administrative authority granted under the 

CWA. 

B.  Because CACA’s Purpose Does Not Coincide with the Concerns Contemplated in 

CWA § 401, CACA is Not an Appropriate Requirement of State Law for NPDES 

Purposes. 

Section 401 of the CWA does requires State certification as a part of the NPDES process; 

however, the State’s power in its certification process is “not unbounded.” 33 U.S.C. § 1341; 

PUD No. 1, 511 U.S. at 712. The limitations and conditions not expressly allowed for in CWA 

§ 401(d) must relate to an “appropriate requirement of State law set forth in such certification.” 

33 U.S.C. § 1341(d) (emphasis added). Thus, the States are restricted from the inclusion of 

certification conditions based on inappropriate State laws. See id. 

This statutory requirement of an appropriate state law requires an exercise in statutory 

construction to determine what Congress meant by “any other appropriate requirements of State 

law” because neither Congress nor the EPA has defined the phrase. U.S. v. Quality Stores, Inc., 

134 S. Ct. 1395, 1399 (2014) (stating that statutory construction requires the defining of the 
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terms of the statute). In construing statutes, the court begins with the language of the statute and 

asks whether Congress has spoken on the subject; if the intent of Congress is clear, then the court 

must give effect to unambiguously expressed intent of Congress. Sebelius v. Cloer, 569 U.S. 369, 

376 (2013). Where Congress did not define a term, it is presumed to have been given its “plain 

meaning.” U.S. v. Rodgers, 461 U.S. 677, 691 (1983); Lamar v. U.S., 241 U.S. 103, 113 (1916); 

Telecare Corp. v. Leavitt, 409 F.3d 1345, 1353 (Fed. Cir. 2005). 

The majority of dictionaries define the word “appropriate” is as meaning “suitable or 

compatible.” See e.g., Appropriate, MERRIAM-WEBSTER, https://www.merriam-

webster.com/dictionary/appropriate (last updated Nov. 16, 2017). Additionally, the majority of 

dictionaries define the word “compatible” is as “capable of existing together in harmony.” See 

e.g., Compatible, MERRIAM-WEBSTER, https://www.merriam-webster.com/dictionary/compatible 

(last updated Nov. 23, 2017). Because “existing together in harmony” requires more than one 

thing to exist, the word “compatible,” and consequently the word “appropriate,” contemplates 

and requires consideration of the items it would coexist with. Thus, the definition of the word 

“appropriate” is ambiguous because it requires a contextual analysis of the statutes and 

requirements Congress has expressly allowed in the statute. Cf. Ct. Nat. Bank v. Germain, 503 

U.S. 249 (1992) (holding that because a word could not have multiple meanings that it was not 

ambiguous). 

Under the principal of ejusdem generis, when a general term follows the enumeration of 

specific terms, the general words are read or applied only to other items akin to those specifically 

enumerated. See Paroline v. U.S., 134 S. Ct. 1710, 1721 (2014) (“It is . . . a familiar canon of 

statutory construction that [catchall] clauses are to be read as bringing within a statute categories 

similar in type to those specifically enumerated.”). Thus, when Congress references specific 
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statutes in a list and then follows that specific list with a general term, the general term is applied 

only in a manner similar to the subject matter of the specific statutes. Id. 

In CWA § 401(d), the general phrase “other appropriate requirements of State law” 

follows four specifically referenced statutes: (1) CWA § 301, (2) CWA § 302, (3) CWA § 306, 

and (4) CWA § 307. 33 U.S.C. § 1341(d). The application of ejusdem generis indicates that the 

determination of “appropriate requirements of State law” will be limited by the subject matter of 

the specifically enumerated statutes placed before the generic term. Paroline, 134 S. Ct. at 1721. 

CWA § 301 deals with the restrictions of pollutants being placed into the water and establishes 

effluent limitations for pollutants based on their type. CWA § 302 deals with the application and 

modification of CWA § 301 effluent limitations regarding water quality. CWA § 306 deals with 

standards of performance regarding water quality standards based on the category of the source. 

CWA § 307 establishes pretreatment standards and effluent limitations on toxic pollutants that 

affect water quality. 

Each of these specifically referenced statutes involves establishing standards and 

limitations on the amounts of pollution being released into “waters of the United States”. 33 

U.S.C. §§ 1311, 1312, 1316, 1317. The Supreme Court has stated that the State laws are not 

limited to those with precise numerical guidelines. However, the Court and statutory construction 

require that the interpretation of “appropriate requirements of state law” only include State laws 

whose primary purpose(s) involve water quality standards. See Paroline, 134 S. Ct. at 1721; 

PUD No. 1, 511 U.S. at 712. 

CACA, by its provisions and effect, does not relate to water quality standards or 

limitations on pollution in the manner required in the manner contemplated by the Court in PUD 

No. 1. Record at 8-9; See PUD No. 1, 511 U.S. at 712. The express purpose of the act requires 
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the “assessment, closure, and remediation of substandard coal ash disposal facilities in the State 

of Progress.” R. at 9. Though the legislative history of CACA indicates that its purpose is to 

“prevent public hazards . . . as well as leaks . . . into ground and surface waters,” the legislative 

history of an act is not indicative of its actual affect nor binding on this court in any manner. R. 

at 9; see D.C. v. Heller, 554 U.S. 570, 605 (2008) (stating that legislative history “most certainly 

does not refer to the examination of a variety of legal and other sources to determine the public 

understanding of a legal text”); see also ExxonMobil Corp. v. Allapattah Services, Inc., 545 U.S. 

546, 568 (2005) (clarifying that legislative history is in no way an “authoritative statement” and 

stating it is “often murky, ambiguous, and contradictory”). Instead, the “authoritative statement 

is the statutory text” itself. ExxonMobil Corp., 545 U.S. at 569. Here, the text of the statute 

exclusively involves the enforcement of coal ash disposal facility standards. See R. at 8-9. 

Facility standards do not correlate with water quality standards nor effluent limitations as 

indicated in the enumerated list. See 33 U.S.C. § 1341(d). Therefore, CACA’s purpose does not 

coincide with the specifically listed statutes in 33 U.S.C. § 1341(d). 

Because CACA cannot be understood as a reference to subjects akin to the listed 

statutes—that is, it is not a reference to water quality but instead a reference to coal ash disposal, 

it does not satisfy the statutory definition of an “appropriate requirement of State law.” 33 U.S.C. 

§ 1341(d); see Paroline, 134 S. Ct. at 1721; Sebelius, 569 U.S. 369, 376 (2013). As such, this 

court should invalidate the inclusion of an inappropriate requirement of State law. 

II. The April 25, 2017 Notice Effectively Suspends the Permit Compliance Deadlines 

for Achieving Zero Discharge of Coal Ash Transport.  

 Scott Pruitt, EPA Administrator, issued a notice on April 25, 2017 postponing all 

compliance dates for ELGs for the 2015 Steam Electric Power Generating Point Source 

Categories. 40 C.F.R. pt. 423 (2017). The April 25, 2017 Notice suspends all compliance dates 
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that pertain to EnerProg’s NPDES permit because § 705 of the Administrative Procedure Act 

(APA) allows an agency to postpone effective dates. Compliance dates are a type of effective 

date, and, thus, fall within the umbrella term of “effective dates” pursuant to § 705. Further, 

§ 705 of the APA does not require compliance with § 553 of the APA for temporarily 

suspending an interpretive rule, as the EPA Administrator did here. 5 U.S.C. § 552(b)(3)(A). 

Finally, the April 25, 2017 Notice was neither arbitrary nor capricious. Chevron, 467 U.S. at 844 

(“Legislative regulations are given controlling weight unless they are arbitrary, capricious, or 

manifestly contrary to the statute.”). 

A. Interpreting Effective Dates within § 705 of the APA to Include Compliance Dates Is 

Reasonable. 

 

Section 705 of the APA allows an agency to “postpone the effective date of an action taken 

by it, pending judicial review.” 5 U.S.C. § 705. When determining whether a statute is 

ambiguous, a court first looks to the plain language of the statute, and unless it would result in an 

absurd outcome, the court is to enforce the statute as written. U.S. v. American Trucking Ass’ns, 

310 U.S. 534, 543 (1940) (“When that meaning has led to absurd or futile results, however, this 

Court has looked beyond the words to the purpose of the act.”) 

In this case, enforcing the statute as it is written would result in an absurd outcome.  

Compliance dates are the “dates with teeth”, meaning that these dates are arguably more 

important than effective dates. Becerra v. U.S. Dep’t of Interior, No. 17-CV-02376-EDL at 9 

(N.D. Cal. Aug. 30, 2017). This is because compliance dates require compliance, and failure to 

comply with the statute after the compliance date passes will result in some sort of punishment 

or consequence. However, failure to comply before the compliance date has passed but after the 

effective date has passed will result in no punishment or consequences. In other words, 
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compliance dates make punishments effective. Id. Essentially, compliance dates are a type of 

effective date—the statute will have no practical effect until compliance is enforced. 

To interpret the term effective dates narrowly would frustrate congressional intent and 

would fail to recognize the practical use and application of 5 U.S.C. § 705. Agencies would be 

unable to utilize 5 U.S.C. § 705 after a lawsuit is filed but before compliance dates commenced. 

Certainly, when the APA was originally created, Congress did not intend for such an impractical 

outcome. Practical and public policy reasons require this Court to read compliance dates within 

the meaning of effective dates.  

B. The EPA Does Not Need to Engage in Notice and Comment Rulemaking to Suspend 

Permit Compliance Deadlines. 

Agencies must comply with the APA when engaging in rulemaking. 5 U.S.C. § 552. 

There are two types of rulemaking (1) interpretive rulemaking and (2) substantive rulemaking. 5 

U.S.C. § 553(b)(3)(A). The requirements of the two different types of rulemaking vary 

significantly.  

Here, the April 25, 2017 Notice is an interpretive rule, and is subject to interpretive 

rulemaking requirements. Id. An interpretive rule is the promulgation of “general statements of 

policy, or rules of agency organization, procedure or practice”. Id. When engaging in interpretive 

rulemaking, an agency must only comply with § 552 of the APA. 5 U.S.C. § 552(a)(1)(C). The 

April 25, 2017 Notice is a statement of general procedure, and is only subject to interpretive 

rulemaking. Id. 

Because the rule is interpretive, it is not substantive. See 5 U.S.C. § 553(b)(3)(A). 

Substantive rulemaking is defined as the “agency process for formulating, amending, or 

repealing a rule.” 5 U.S.C. § 551(5). To comply with § 553 of the APA, an agency “must first 

publish notice of the proposed rulemaking in the Federal Register.” 5 U.S.C. § 553(b). After 
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publishing notice, an agency must allow “interested persons the opportunity to participate” 

through a public comment period. 5 U.S.C. § 553(c).  

In stark contrast to substantive rulemaking, the present case involves merely a statement 

of procedure aimed at temporarily maintaining the status quo of the regulation until the judicial 

review or reconsideration is complete. Sierra Club v. Jackson, 833 F. Supp. 2d 11, 27 (D.D.C. 

2012). Some courts have wrongly concluded the postponement of effective dates to amount to 

substantive rulemaking by analogizing it to an amendment or rescission of an existing rule. 

Natural Resources Defense Council, Inc. v. U.S. E.P.A., 683 F.2d 752, 761 (3d Cir. 1982). 

However, temporarily maintaining the status quo by postponing the compliance dates does not 

amount to substantive rulemaking because it does not aim to “implement, interpret, or prescribe 

law or policy.” 5 U.S.C. § 551(4); Public Citizen v. Dep’t of Health & Human Servs., 671 F.2d 

518, 520 (D.C. Cir. 1981) (Edwards, J., Dissenting) (Allowing a stay issued without notice and 

comment rulemaking to be in effect until December 24, 1981 while the Secretary of the 

Department of Health and Human Services  determined how best to proceed). Rather, postponing 

the compliance dates without otherwise changing the substance of the rule is merely the EPA 

promulgating their enforcement policy and procedure.  

C. The April 25, 2017 Notice Was neither Arbitrary nor Capricious.  

Agency actions must be neither arbitrary nor capricious. 5 U.S.C. § 706(2)(a). To determine 

whether an agency action is arbitrary or capricious, a court looks to see if: 

[T]he agency has relied on factors which Congress has not intended it to 

consider, entirely failed to consider an important aspect of the problem, offered an 

explanation for its decision that runs counter to the evidence before the agency, or 

is so implausible that it could not be ascribed to a difference in view or the product 

of agency expertise.  

 

Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 

(1983). 
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The arbitrary and capricious standard should be applied narrowly to give agencies great 

deference. Marsh v. Or. Nat. Res. Council, 490 U.S. 360, 375 (1989). To determine whether an 

agency action under § 705 of the APA is arbitrary or capricious, courts must first look to the 

plain language of the statute: “When an agency finds that justice so requires, it may postpone the 

effective date of action taken by it, pending judicial review.” 5 U.S.C. § 705. The statute permits 

an agency to postpone effective dates when (1) there is pending litigation and (2) when justice so 

requires. Id.  

Here, in the April 25, 2017 Notice, the EPA fully complied with § 705 of the APA by (1) 

stating that 2015 Effluent Limitations Guidelines and Standards for the Steam Electric Power 

Generating Point Source Category is currently under judicial review by the U.S. Court of 

Appeals for the Fifth Circuit and (2) stating the various reasons as to why justice so required the 

postponement. 40 C.F.R. pt. 423 (2017). (“EPA received seven petitions for review of the 

Rule… The petitions raise wide-ranging and sweeping objections to the Rule, some of which 

overlap with the claims in the ongoing litigation challenging the Rule”). Utility Water Act Group 

and the Small Business Administration Office of Advocacy both filed petitions. Id. These 

petitions raised issues of public concern regarding model technology used in 2015 ELGs. Id. 

After receiving and reviewing these petitions, the EPA decided, in the best interest of the public, 

to postpone the effective dates for the 2015 ELGs until such further judicial and agency 

reconsideration. Id.  

Some lower courts have wrongly concluded that an agency must utilize the four-part test 

used by the courts for issuing preliminary injunctions when postponing effective dates. Sierra 

Club, 833 F. Supp. 2d at 29 (holding, in part, that agencies’ failure to consider the four factors 

was arbitrary and capricious. The four factors are: (1) the likelihood of success on appeal for the 
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movant if a stay is granted, (2) the likelihood of irreparable harm to the movant without a stay, 

(3) whether other parties will be harmed without an issuance of a stay, and (4) the public interest 

in issuing a stay). However, to assign an agency additional requirements not explicitly stated 

within the statute would frustrate congressional intent. Jama v. Immigration & Customs Enf't, 

543 U.S. 335, 341 (2005). (“We do not lightly assume that Congress has omitted from its 

adopted text requirements that it nonetheless intends to apply, and our reluctance is even greater 

when Congress has shown elsewhere in the same statute that it knows how to make such a 

requirement manifest.”) 

 When an agency finds that justice so requires, it may postpone the effective 

date of action taken by it, pending judicial review. On such conditions as may be 

required and to the extent necessary to prevent irreparable injury, the reviewing 

court, including the court to which a case may be taken on appeal from or on 

application for certiorari or other writ to a reviewing court, may issue all necessary 

and appropriate process to postpone the effective date of an agency action or to 

preserve status or rights pending conclusion of the review proceedings. 

5 U.S.C. § 705. 

The plain language of § 705 of the APA clearly separates the considerations an agency 

must use from the factors a court must consider. The first sentence of the statute refers to 

agencies and requires only the showing of pending litigation and that justice so requires the 

postponement. The latter parts of the provision all refer to courts, allowing the courts to issue 

stays to prevent irreparable harm. To read additional considerations into the statute than exist for 

agencies would be contrary to and frustrate congressional intent. Qi-Zhou v. Meissner, 70 F.3d 

136, 139 (D.C. Cir. 1995). 

The EPA’s notice issued on April 25, 2017 falls within § 705 of the APA, as the Court 

must recognize compliance dates as a type of effective date. Moreover, the EPA was not required 

to engage in notice and comment rulemaking because the notice was not a substantive rule. 
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Finally, the notice was neither arbitrary nor capricious. This court must reverse the decision of 

the Board below, and hold that the EPA successfully suspended the compliance dates through 

issuing the April 25, 2017 Notice. An affirmance of the Board’s decision and refusal to postpone 

the compliance dates would fly in the face of justice, and be a slap in the face to all the interested 

parties who properly petitioned the EPA for the postponement. 

III. The EPA Cannot Rely on Best Professional Judgment As an Alternative Ground to 

Require Zero Discharge of Coal Ash Transport Wastes. 

Discharges into a “water of the United States” must comply with the effluent limitations 

set forth in the CWA. 33 U.S.C. § 1311. By configuring the minimal yet achievable amount of 

pollutants that may be discharged, TBELs help further the national goal of eliminating pollutant 

discharges into “waters of the United States”. U.S. ENVIRONMENTAL PROTECTION AGENCY, U.S. 

EPA NPDES PERMIT WRITER’S MANUAL (2010). 

To determine effectual limits, the EPA uses a variety of practices and technology 

methods set forth in the CWA. 33 U.S.C. § 1311. BAT is used for toxic pollutants. 40 C.F.R. 

§ 125.3(a)(2)(iii). Establishing these standards requires intricate research and industry specific 

knowledge that; because of this, the EPA has issued certain guidelines for specific industries. 

U.S. ENVIRONMENTAL PROTECTION AGENCY, U.S. EPA NPDES PERMIT WRITER’S MANUAL 

(2010). For example, the 2015 Effluent Limitation Guidelines for Steam Electric Power 

Generating Point Source Categories issues guidelines for steam electric power plants. 40 C.F.R. 

pt. 423 (2017). 

In narrow circumstances, permit writers may establish ELGs on a case-by-case basis. 40 

C.F.R. § 125.3(a)(2)(iv)(B). The use of BPJ is only permitted in one of two situations: (1) where 

no federal effluent limit applies to the industry in question or (2) when the effluent guidelines, 

while adequately describing the industrial process, do not cover a new pollutant which now 
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exists in the discharge. Jeffrey M. Gaba, Flowback: Federal Regulation of Wastewater from 

Hydraulic Fracturing, 39 COLUM. J. ENVTL. L. 251, 304 (2014). When using BPJ for BAT, the 

permit writer must consider six factors (1) the age of equipment and facilities involved; (2) the 

process employed; (3) the engineering aspects of the application of various types of control 

techniques; (4) process changes; (5) the cost of achieving such effluent reduction; and (6) non-

water quality environmental impact (including energy requirements). 40 C.F.R. § 125.3(d)(3).  

Although the compliance deadlines for the 2015 ELGs for power plants are temporarily 

postponed pending judicial review and reconsideration, the 2015 ELGs are still in effect, just not 

enforced; hence, permit writers may not use BPJ. Alternatively, even if this Court finds that the 

2015 ELGs are non-existent and BPJ is permissible, the permit writer in this matter did not 

consider the necessary factors presented in 40 C.F.R. §125.3(d)(3). Per the record, the permit 

writer considered “the cost of achieving such effluent reduction” concluding that, “MEGS is 

sufficiently profitable to adopt dry handling of these wastes with zero discharges, with no more 

than twelve cents per month increase…”. R. at 9. However, the record provides no other 

information as to whether the permit writer considered any of the other factors.  

The EPA cannot rely on BPJ as alterative ground for requiring zero discharge of coal ash 

transport because a federal effluent limit already exists and applies to the industry in question. 

Even if this Court refuses to recognize the validity of the 2015 ELGs, the permit writer using 

BPJ did not consider the necessary factors as outlined by statute. Therefore, this Court must 

disaffirm the Board’s decision denying the review of EnerProg’s permit because the EPA cannot 

rely on BPJ as an alternative ground for requiring zero discharge of coal ash transport waste.  
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IV. An NPEDS Permit Is Not Required for Outfall #008 because MEGS Ash Pond is not 

a “Navigable Water”. 

Under the CWA, direct discharges into a “navigable water” are prohibited unless the 

person or entity responsible for the discharge obtains an NPDES permit. 33 U.S.C. §1311. With 

a permit, discharges into a “navigable water” may be allowed subject to certain ELGs established 

and in compliance with the CWA. Id. The discharges into the MEGS ash pond should be 

classified as an internal discharge rather than a direct discharge because MEGS ash pond is not a 

“navigable water” as defined by regulations. Since internal discharges do not need permits, 

EnerProg does not need a permit for the internal Outfall #008.  

A. The Discharges into the MEGS Ash Pond Are Not Subject to Effluent Limits 

because the MEGS Ash Pond Is Not a “Water of the United States”. 

“Navigable water” is statutorily defined as, “the waters of the United States, including 

territorial seas.” 33 U.S.C. § 1362(7). “Waters of the United States” has been regulatorily 

defined in C.F.R. § 122.2. The relevant portion at issue in this case is reproduced below: 

Waste treatment systems, including treatment ponds or 

lagoons designed to meet the requirements of CWA… are not waters 

of the United States. This exclusion applies only to manmade bodies 

of water which neither were originally created in waters of the 

United States (such as disposal area in wetlands) nor resulted from 

the impoundment of waters of the United States. 

40 C.F.R. § 122.2. 

Attributing meaning to “waters of the United States” is an evolving topic of discussion 

for the EPA and the Judiciary. The EPA has taken agency action to further clarify and determine 

the scope and meaning of the term “waters of the United States”. First, in 1980, the EPA 

suspended 40 C.F.R. § 122.2 in part. 40 C.F.R. pt. 122 (1980). (Suspending the effectiveness of 

the “overly broad” last sentence of the regulation, “beginning ‘This exclusion applies . . .’ in the 

definition of ‘Waters of the United States.’”). Following this suspension, the EPA issued two 
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notices reincorporating the suspension – one in 1983 and the other in 2015. 40 C.F.R. § 122.2 

(2015); 40 C.F.R. pt. 124 (1983). Both actions taken by the EPA regulatorily preclude the MEGS 

ash pond from being classified as a “water of the United States”.  

i. The EPA effectively suspended the Latter Provision of 40 C.F.R 

§122.2 Categorizing the MEGS Ash Pond as a Non-navigable Water.  

In response to public concern, the EPA issued a notice on February 21, 1980 temporarily 

suspending the last sentence of the regulatory definition of “waters of the United States”. 40 

C.F.R. pt. 122 (1980). The suspended last sentence of the regulation states that manmade waste 

treatment ponds are not “waters of the United States” unless the pond resulted from the 

impoundment of a “water of the United States”. 40 C.F.R. § 122.2. The EPA’s Feb 21, 1980 

notice effectively suspended the latter portion of this provision; thus, the suspension excludes 

waste treatment systems of all kinds, including those impounded from “waters of the United 

States”. Id. The EPA was authorized to take this action under both CWA § 401 and through the 

Chevron doctrine; therefore, this Court must give the suspension full effect.   

a. Section 401 of the CW Grants the EPA the Authority to Suspend 

the Provision of the Statute.  

The objective of the CWA is to “restore and maintain the chemical, physical, and 

biological integrity of the Nation’s waters.” 33 U.S. § 1251. Section 101 of the CWA further 

outlines the standards by which to achieve this objective, and bestows upon the EPA 

Administrator the duties and responsibilities of enforcing this provision. Id. According to the 

statute, the EPA Administrator should provide for, encourage, and assist with allowing the public 

to participate “in the development, revision, and enforcement of any regulation, standard, 

effluent limitation, plan, or program”. 33 U.S. § 1251(e). Further, when possible, this statute 

requires the minimal use of paperwork and interagency procedures to prevent duplicative 

processes and unnecessary governmental delays. 33 U.S. § 1251(f). 
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Here, the EPA acted fully within the limits of the delegated power enumerated in CWA 

§ 101 when suspending the latter portion of 40 C.F.R. § 122.2. After learning of public concern, 

the EPA took swift action to minimize delay in addressing the concern, and temporarily 

suspended the latter portion of 40 C.F.R. § 122.2. The EPA stated their intent: “to 

promptly…develop a revised definition and to publish it as a proposed rule for public comment.” 

40 C.F.R. pt. 122 (1980). The EPA’s explicit intent regarding the suspension aligns with the 

requirement of the EPA Administrator to include and encourage the public’s participation in the 

revision of the rule. 33 U.S.C. § 1251(e).  

b. This Court Must Follow the Reasonable Interpretation Set Forth 

by the EPA in Regard to the Suspension of the Provision.  

 

When deciding whether an agency interpretation of a statute is proper, a court must apply 

the two-part test. Chevron, 467 U.S. at 842. The first question presented in Chevron focuses on 

whether the statute speaks to or is ambiguous in answering the issue at hand. Id. If the statute is 

silent or ambiguous to the issue, the analysis proceeds. Id. The second question seeks to determine 

whether the agency reasonably interpreted the statute. Id. If the court determines the agency’s 

interpretation is reasonable, the court must uphold the agency’s interpretation, and may not apply 

a different reasonable interpretation. Id. An agency’s interpretation will only be overturned if the 

interpretation is “arbitrary, capricious, or an abuse of discretion”. Chevron, 467 U.S. at 844. An 

interpretation is arbitrary or capricious if it runs against factors Congress intended the agency to 

consider, counters evidence available to the agency, or is implausible.  Motor Vehicle Mfrs., 463 

U.S. at 43. 

Agencies must comply with § 553 of the APA when engaging in substantive rulemaking. 

Substantive rulemaking is defined as the “agency process for formulating, amending, or repealing 

a rule.” 5 U.S.C. § 551(5). Agencies do not need to comply with notice and comment rulemaking 
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when an agency is promulgating, “interpretive rules, general statements of policy, or rules of 

agency organization, procedure or practice”. 5 U.S.C. § 553(b)(A). 

Here, the EPA Administrator interpreted § 101 of the CWA to provide the EPA with the 

ability to suspend the provision without notice and comment rulemaking as outlined in § 553 of 

the APA. According to the two-step Chevron test, the first question is whether the statute speaks 

to the issue at hand. Chevron, 467 U.S. at 842. The statute outlining the goals of the CWA and 

charging the EPA Administrator with enforcing the CWA does not provide any information on the 

process for temporarily suspending provisions. 33 U.S.C. § 1251. Because the statute is silent to 

the issue, the analysis proceeds to whether the EPA reasonably interpreted the statute. Chevron, 

467 U.S. at 842.   

The EPA Administrator, in issuing his notice of suspension, presented a reasonable 

interpretation that suspending a portion of a regulation with the intention of engaging in a public 

notice and comment period did not require compliance with § 553 of the APA. 45 Fed. Reg. 48620 

(July 21, 1980). This interpretation was not implausible; rather, the EPA relied heavily upon 

Congress’s intent in § 101 the CWA. In particular, § 101(f) encourages the EPA to prevent 

“unnecessary delays.” 33 U.S.C. §1251(f). The EPA could have reasonably interpreted § 101 of 

the CWA not to require notice and comment rulemaking in order to reduce delays. 

Furthermore, agencies do not need to engage in notice and comment rulemaking when 

interpreting its own regulatory scheme. Coeur Alaska, 557 U.S. at 284 (providing Chevron 

deference to the EPA’s internal memorandum interpreting an ambiguity within the CWA even 

though the EPA did not go through formal rulemaking).  Here, the EPA Administrator issued a 

Notice reasonably interpreting an ambiguity within § 101 of the CWA. Because the EPA is 
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presented a reasonable interpretation of its own regulatory scheme, the EPA’s decision not to use 

the notice and comment rulemaking must be given deference. 

ii. The EPA Subsequently Reincorporated the Suspension of the 

Provision.   

Even if the Court finds the 1980 suspension to be ineffective by failure to follow notice 

and comment rulemaking, the EPA has since issued two additional notices reincorporating the 

suspension of the latter part of 40 C.F.R. § 122.2. The EPA issued the first notice reincorporating 

the suspension in 1982 and then again reincorporated the suspension in a 2015 notice. 40 C.F.R. 

§ 122.2 (2015); 40 C.F.R. pt. 124 (1983). 

The notice issued on April 1, 1983 continued the suspension using the same methods as 

the 1980 notice. 40 C.F.R. pt. 124 (1983). The 2015 Notice also continued the indefinite 

suspension. 40 C.F.R. § 122.2 (2015). However, the EPA complied with all procedures of the 

rulemaking process outlined in § 553 of the APA when issuing the 2015 Notice. 40 C.F.R. 

§ 122.2 (2015); 5 U.S.C. § 553. Because the EPA reincorporated the suspension using notice and 

comment rulemaking, the issue as to whether the 1980 notice effectively suspend the latter 

portion of 40 C.F.R. 122.2 is moot. The EPA has continuously upheld and enforced the 

suspension for over 35 years. To challenge this decision that 25 EPA administrators upheld over 

the past 35 years, would do significant harm to the long-standing principal of agency deference.  

The reincorporation of the suspension over 35 years coupled with the 2015 notice’s 

compliance with notice and comment rulemaking is sufficient to uphold the suspension; thus, the 

EPA effectively changed the definition of a “navigable water” and categorized all waste 

treatment ponds as non-navigable waters.  
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B. The Discharges into the MEGS Ash Pond Are Not Subject to Effluent Limits 

Because the MEGS Ash Pond Is Not a “Navigable Water” According to Case 

Law. 

Federal courts have attempted to further clarify the meaning of “a water of the United 

States”. The Supreme Court of the United States addressed this issue in Rapanos v. United States 

where the Court interpreted the statutory definition of “waters of the United States” by 

presenting two tests in a plurality decision. See generally Rapanos v. United States, 547 U.S. 715 

(2006). Justice Scalia presented the first test, and Justice Kennedy presented the second test. 

Neither test constituted a majority of the justices, but, rather, resulted in a 4-4-1 decision. Id. 

The first test presented in Rapanos by Justice Scalia focuses on whether the body of 

water in question is “permanent, standing or continuously flowing” as opposed to land that has 

water intermittently flowing through it. Id. at 732. The second test presented by Justice Kennedy 

focuses on whether the body of water in question has a significant nexus to an existing “water of 

the United States”. Id. at 759. The lack of a majority decision in Rapanos creates confusion as to 

which test a court should apply. However, the application of Scalia’s test results in practical, 

common sense outcomes all while honoring the true congressional intent of the meaning of a 

“water of the United States”. Id. Thus, the first test presented by Scalia is clearly the superior 

test, and must be used. 

In Rapanos, the bodies of water in question were wetlands adjacent to and with a 

hydraulic connection to “a water of the United States”. Id. Justice Scalia states: “the phrase ‘the 

water of the United States’ includes only those relatively permanent, standing or continuously 

flowing bodies of water ‘forming geographic features’ that are explained in ordinary parlance as 

‘streams…oceans, rivers…lakes’”. Id. at 732. 

Justice Scalia also emphasizes that channels and conduits that carry intermittent water are 

treated distinct and apart from navigable waters under the CWA. Id. at 735. Channels and 
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conduits are treated as point sources. Id. Ultimately, Justice Scalia refutes the overly narrow 

interpretation that “waters of the United States” are only such waters that can be physically 

navigated. Id at 731. Justice Scalia also refutes the overly broad interpretation that any land with 

a minor degree of connection to water is a “water of the United States”. Id at 730, 734. 

Here, under the Scalia test, the MEGS ash pond is not a “water of the United States”. The 

MEGS Ash Pond is a standing body of water; however, it does not form a geographic type or 

function of water such as an ocean or lake. The MEGS ash pond is merely meant to hold waste 

streams and ash transport waters. R. at 8. Further, just as the CWA separately categorizes 

channels and water with intermittent flow as point sources instead of navigable waters, the CWA 

also distinguishes waste treatment facilities from navigable waters. 40 C.F.R. § 423.10. Treating 

waste treatment facilities separate and distinct from navigable water clearly shows the 

congressional intent that power plants like the MEGS are not to be treated as navigable waters. 

Because of this, the MEGS ash pond is not a body of water Congress intended to include within 

the meaning of “a water of the United States”. 

Even if this Court refuses to use Scalia’s test, the MEGS ash pond is still not “a water of 

the United States” under the significant nexus test presented by Justice Kennedy.  In the 

concurring opinion, Justice Kennedy states that navigable waters are such waters that possess a 

significant nexus to waters that are or were navigable or to waters that could become navigable. 

Id. at 759. In considering the nexus requirement, Justice Kennedy contemplates whether the 

water in question may significantly affect the chemical, physical, and biological integrity of 

other navigable waters. Id. at 780.  

The MEGS ash pond does not have a significant nexus to a navigable body of water. The 

concern that the MEGS ash pond could negatively affect the integrity of an existing “water of the 
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United States” is unfounded because there is no nexus between the MEGS ash pond and existing 

“waters of the United States”.  Although close in proximity, the MEGS ash pond is distinct, 

separate and apart from both Fossil Creek, a tributary of the navigable-in-fact Progress River, 

and the Moutard Reservoir. The only nexus that exists is that the MEGS ash pond was 

impounded from the upper portion of Fossil Creek over 35 years ago. R. at 7. The temporal 

proximity is far too attenuated to have any meaning in contributing to a significant nexus 

between the MEGS ash pond and the Moutard Reservoir in present day. For the purpose of a 

history class, there may be a significant nexus, but for the purpose of a modern-day application 

of CWA § 401 a significant nexus no longer exists.  

To sum up, Outfall #008 is an internal discharge and not a direct discharge as the MEGS 

Ash Pond is a non-navigable water; therefore, the internal Outfall #008 does not require an 

NPEDS permit. For these reasons, this Court must reverse the Board’s decision denying 

EnerProg’s petition for review.   

V. The Closure and Capping of the Coal Ash Pond Does Not Require a § 404 Permit. 

Even if the exception of waste systems does not apply once the pond is closed, the 

closure and capping of the pond does not require a § 404 permit. Section 404 of the CWA states 

that “The Secretary may issue permits . . . for the discharge of dredged or fill material into the 

navigable waters at specified disposal sites.” 33 U.S.C. § 1344. The EPA interpretation of 40 

C.F.R. § 122.2 indicates that ponds utilized as part of waste treatment systems to comply with 

the CWA are exempt from status as “navigable waters” under the statutory scheme. See supra, 

Part III. 

Here, the parties do not dispute that the coal ash pond is used as part of a waste treatment 

system to comply with the provisions of the CWA. Thus, the exception founded under 40 C.F.R. 
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122.2(2) excludes the pond from the consideration of being a navigable water. Because the pond, 

while in use, is not a navigable water, it is not subject to the regulations of CWA § 404. 33 

U.S.C. § 1344. 

The exception does not address at what time the exception ceases to apply to excepted 

ponds of a waste treatment system. 40 C.F.R. § 122.2(2). Thus, a plain reading of the exception 

would indicate that it continues indefinitely. Courts should be wary to substitute their own 

judgment when a statute or agency regulation is silent on the issue. See Ass'n of Am. Railroads v. 

I.C.C., 978 F.2d 737, 740 (D.C. Cir. 1992). Here, the EPA exception and the interpretation of 

that exception are entitled to Chevron deference because the agency is authorized to administer 

the CWA. 33 U.S.C. § 1251. When an agency is authorized to administer an act, its 

interpretations are given absolute deference. Chevron, 467 U.S. at 844. The court should uphold 

the application of the exception to the closing of an ash pond, because the exception, by its 

language, continues without end, and this regulation of the EPA is entitled to deferential 

treatment. See id.; 40 C.F.R. § 122.2(2). 

This rationale coincides with one of the general concepts behind the exception, which is 

to allow for a more efficient permitting process. See 33 U.S.C. § 1344(q). The EPA does not 

want to have to issue a second round of permits so that individuals will be in compliance with the 

first round of permits it issued. Id. By eliminating from permitting the ponds necessary to 

comply with permits and regulations under the CWA, the EPA is actively enforcing § 404(q), 

which calls for the elimination of duplicate permitting requirements and more efficiency in the 

permitting process as a whole. Any interpretation of § 404 that would require private parties to 

receive permits to comply with already issued permits flies in the face of the very statute itself. 
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As such, the court should reach the nonsensical conclusion that § 404 requires a permit to close a 

pond utilized to comply with the CWA provisions. 

Additionally, even if the exception ceased to exist when the pond was no longer in use as 

a component of a waste treatment system, the pond would not qualify as a “navigable water” 

subject to regulation under § 404 when the exception ceased to apply. The conclusion of the 

usage of the coal ash pond as part of a waste treatment system does not occur until after the 

entirety of the contents of the pond have been transferred to the new retention basin that will 

form part of Outfall 002A. Up until the completion of the new retention basin and its utilization, 

the coal ash pond remains an integral part of the waste treatment system. Because the coal ash 

pond is actively in use until the entirety of its contents are transferred to the new retention pond, 

the exception would not cease until the moment the coal ash pond was completely empty, never 

to be used again for the storage of water. 

The former coal ash pond would not constitute a navigable water under § 404 at the 

moment of expiration of the exception. When the coal ash pond is retired, it fails to satisfy any 

comprehensible definition of a “pond” under the CWA. This is because all definitions of the 

word “pond” encompass “a collection of a body of water.” See e.g., Pond, MERRIAM-

WEBSTER, https://www.merriam-webster.com/dictionary/pond, (last updated Nov. 

22, 2017). The former pond would not store or collect water in any manner because all water 

will have been moved to the new retention basin. The former pond would, at most, constitute a 

ditch that is excepted from the definition of a “navigable water” under 40 C.F.R. § 122.2(2)(iii). 

Additionally, the closed “pond” would fail the test for “navigable waters” as outlined in 

Rapanos v. U.S.. In that case, the Court outlined that the term navigable waters “include[s] only 

relatively permanent, standing or flowing bodies of water.” Rapanos, 547 U.S. at 732. 
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Additionally, the Court indicated that any approach that effectively creates a “this ‘Land is 

Waters’” definition of waters is in violation of the CWA. Id. at 734. When this Rapanos test is 

applied to the closure of the coal ash pond, it is evident that the empty “pond” would not qualify 

as a navigable water subject to the regulation of dredge and fill permitting under § 404. See id. 

Because the appropriate time to analyze whether the closed ash pond is a navigable water 

subject to regulation under the CWA is upon the closure of the pond, the unused pond would not 

satisfy the definition of a navigable water under EPA regulations or the Rapanos test. Thus, no 

§ 404 dredge and fill permit is required for the closure and capping of the coal ash pond.  

CWA § 404 deals specifically with dredge and fill permitting. 33 U.S.C. § 1344. The 

statute is a direct successor to permit provisions of the Refuse Act originally enacted in 1899. 

See Act of Mar. 3, 1899, ch. 425, § 13, 30 Stat. 1152 (codified as amended at 33 

U.S.C. § 407); HOLLY DOREMUS ET AL., ENVIRONMENTAL POLICY LAW: PROBLEMS, 

CASES, AND READINGS 769 (Robert C. Clark et al. eds., 6th ed. 2012). The US Army 

Corps of Engineers originally interpreted this portion of the act to only cover discharges of solid 

materials that would affect navigation. HOLLY DOREMUS ET AL., ENVIRONMENTAL POLICY 

LAW: PROBLEMS, CASES, AND READINGS 762 (Robert C. Clark et al. eds., 6th ed. 

2012); William L. Andreen, The Evolution of Water Pollution Control in the United States-

State, Local and Federal Efforts, 22 STAN. ENVT. L. J. 215, 221 (2003).  Although the 

interpretation of § 404 has expanded to include the regulation of wetlands, its original purpose of 

regulating activities directly relating to the waters of the United States has not changed. HOLLY 

DOREMUS ET AL., ENVIRONMENTAL POLICY LAW: PROBLEMS, CASES, AND READINGS 

380–406 (Robert C. Clark et al. eds., 6th ed. 2012). 
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 It is an uncontroverted fact that the retired coal ash pond will not have any remaining 

liquid in it upon its full retirement. As part of the capping process, an impermeable membrane 

will cover the once-pond, and layers of soil and grass will be placed on top of the membrane. 

Additionally, the record does not indicate that the damming of Moutard Reservoir used to create 

the pond will cease to exist. Thus, the retired ash pond will be entirely enclosed from any water 

of the United States by significant amounts of concrete and soil. This enclosure ensures that the 

pond will not pollute the Moutard Reservoir or become a wetland under any definition of that 

word. As such, the retired ash pond falls outside purview of the authority granted in § 404.  

 The capping process and its end result will not affect the navigability of any body of 

water nor will it constitute a wetland. The history of the interpretation and application of § 404, 

thus, seems entirely separate and distinct from the results of the capping process. Because the 

historical usage and interpretation in no way applies to the capping procedures to be utilized in 

the retirement of the coal ash pond, § 404 is inapplicable to the capping process and does not 

require a dredge and fill permit. 

CONCLUSION 

For the foregoing reasons, Petitioner EnerProg respectfully requests that this Court 

reverse the Board’s order denying review of the NPDES permit and affirm the Board’s ruling 

that no NPDES permitting requirements apply to discharges into the MEGS ash pond and that 

the ash pond closure and capping plan does not require a permit pursuant to section 404 of the 

CWA. 


