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JURISDICTIONAL STATEMENT 
 

This is an appeal from the final order of the United States District Court for the District of 

New Union.  (Order 4.)  The District Court has subject matter jurisdiction over the claim under 

the Resource Conservation and Recovery Act § 7006(b), 42 U.S.C. § 6976(b), to review petitions 

filed under Resource Conservation and Recovery Act § 7004, 42 U.S.C. § 6974.  The District 

Court also has jurisdiction over the claim based on federal question jurisdiction, 28 U.S.C., 

because the Resource Conservation and Recovery Act and the Administrative Procedure Act are 

matters of federal question at issue on appeal.  28 U.S.C. § 1331.  Citizen Advocates for 

Regulation and the Environment now timely appeals the district court’s final order granting the 

State of New Union’s motion for summary judgment.  (Order Granting Mot. Summ. J., June 2, 

2010.)   This court has jurisdiction based on 28 U.S.C. § 1291 (2006), which grants jurisdiction 

over all final decisions of the lower courts.  

STATEMENT OF THE ISSUES 
 

1. Whether, after CARE filed a petition under RCRA §7004 to revoke EPA approval of New 
Union’s State Hazardous Waste Program, a District Court has jurisdiction under RCRA 
§7006 to review the petition and order the EPA to act. 
 

2. Whether, in the alternative, the EPA’s lack of action regarding an organization’s petition 
for revocation of approval amounted to a violation of the Administrative Procedure Act, 
which would allow CARE to seek judicial review pursuant to 28 U.S.C. § 1331. 
 

3. Whether EPA’s failure to act on CARE’s petition constituted a constructive denial of that 
petition and a constructive determination that New Union’s program continued to meet 
RCRA’s criteria for program approval subject to judicial review under § 7006(b). 
 

4. Whether this Court should lift the stay in C.A. No. 18-2010 and proceed with judicial 
review of EPA’s constructive actions or whether the Court should remand the case to the 
lower Court to order EPA to initiate and complete proceedings. 
 

5. Whether EPA must withdraw its approval of New Union’s program because its resources 
and performance fail to meet RCRA’s approval criteria. 
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6. Whether EPA must withdraw its approval of New Union’s program because the New 
Union 2000 Environmental Regulatory Adjustment Act withdraws railroad hazardous 
waste facilities from regulation. 
 

7. Whether EPA must withdraw its approval of New Union’s program because the New 
Union 2000 Environmental Regulatory Adjustment Act renders New Union’s hazardous 
waste program (1) not equivalent to the federal RCRA program, (2) inconsistent with the 
Federal program, or (3) in violation of the Commerce Clause.  

STATEMENT OF THE CASE 
 

On January 5, 2009, the Citizen Advocates for Regulation and the Environment, Inc. 

(hereinafter “CARE”), a non-profit corporation organized under the laws of the State of New 

Union, served a petition on EPA’s Administrator, Lisa Jackson, to request that EPA withdraw its 

approval of New Union’s voluntary hazardous waste regulatory program pursuant to the Resource 

Conservation and Recovery Act, 42 U.S.C. §§ 6901-6992k (hereinafter “RCRA”).  (Order 

Granting Mot. Summ. J., June 2, 2010, 4.)  In support of its petition, CARE argued that New 

Union’s program no longer meets the criteria pursuant to which EPA approved New Union’s 

program.  Id.  To date, EPA has taken no action on CARE’s petition.  Id.  On January 4, 2010, 

CARE filed an action in the United States District Court for the District of New Union to request 

an injunction requiring EPA to act on CARE’s petition, or alternatively, that the court review 

EPA’s “constructive” denial of the petition and “constructive” determination that New Union’s 

hazardous waste program comports with EPA’s criteria.  (Order Granting Mot. Summ. J., June 2, 

2010, 4.)  New Union filed an unopposed motion to intervene in the case pursuant to Federal Rule 

of Civil Procedure (“FRCP”) Rule 24.  Id.  The District Court granted the motion. Id.  CARE 

simultaneously filed an action for judicial review on identical grounds in this Court, which was 

stayed to allow for the District Court to proceed with the action.  Id. at 5.  New Union filed an 

unopposed motion to intervene, which this Court granted.  Id.  In District Court, the parties filed 

cross-motions for summary judgment, agreeing that the facts alleged by CARE were uncontested.  
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(Order Granting Mot. Summ. J., June 2, 2010, 4.)  The District Court did not reach the merits of 

the case, it instead dismissed the case after concluding that it lacked jurisdiction. Id. at 7. 

First, the District Court concluded that it lacked jurisdiction to proceed with CARE’s 

citizen suit because, although CARE submitted its petition in accordance with RCRA’s citizen 

suit provision, § 7004, the Court found that EPA’s initial approval of New Union’s hazardous 

waste program was an order, not a rulemaking.  (Order Granting Mot. Summ. J., June 2, 2010, 6.)  

Under § 7004, petitions can be submitted to make, amend, or appeal rules, but § 7004 does not 

apply to orders.  Id.  Thus, the court held that EPA’s approval of New Union’s program was not 

subject to petition under § 7004, and CARE’s cause of action compelling EPA to act on its 

petition was dismissed for failure to state a claim.  (Order Granting Mot. Summ. J., June 2, 2010, 

7.)  Second, the District Court held that even if it were to order EPA to act on CARE’s petition 

and EPA denied the petition, any claim for judicial review of EPA’s action would be time-barred.  

Id.  The Court stated that because the initial program was approved in 1986, and the facts CARE 

alleged in support of its argument had existed for several years, it fell outside the ninety-day 

statute of limitations for judicial review established by RCRA §§ 7006(a),(b).  Id. 

In the alternative, CARE had asserted that the District Court had jurisdiction based on the 

fact that it was alleging a federal question under 28 U.S.C. § 1331.  CARE noted that EPA’s 

failure to act violated the Administrative Procedure Act (“APA”), 5 U.S.C. § 553(e), which 

requires that every federal agency “shall give an interested person the right to petition for the 

issuance, amendment or repeal of a rule.”  (Order Granting Mot. Summ. J., June 2, 2010, 8) 

(quoting 5 U.S.C § 553(e)).  The District Court held that there was no federal question because 

(1) the specific provisions of RCRA § 7004 on rulemaking petitions replaced the general 
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provisions of the APA § 553, and (2) EPA’s action in approving New Union’s program was not a 

rule, and so would not fall within the requirements of APA § 553.  Id. 

Finally, CARE argued that EPA’s failure to act on its petition amounted to a constructive 

denial of the petition, and a constructive approval of New Union’s program.  Id.  The District 

Court held that judicial review of those constructive actions would fall under RCRA § 7006(b), 

which provides that such actions be brought before the Court of Appeals.  Id.  Thus, the District 

Court found it lacked jurisdiction and granted summary judgment to New Union.  Id. at 9.  

STATEMENT OF FACTS 
 

In 1986, EPA approved the State of New Union’s application to administer its own 

hazardous waste program in lieu of the Federal program pursuant to the Resource Conservation 

and Recovery Act, 42 U.S.C. §§ 6901-6992k (hereinafter “RCRA”).  (Order Granting Mot. 

Summ. J., June 2, 2010, 4-5.)  At that time, New Union had 1,200 hazardous waste treatment, 

storage, and disposal facilities (hereinafter “TSDs”) requiring permits under RCRA.  (App. A 10.)  

At the time that it approved New Union’s program, the Environmental Protection Agency 

(hereinafter “EPA”) made findings that the New Union Department of Environmental Protection 

(hereinafter “DEP”) had dedicated resources which made it possible for the DEP to administer the 

program, issue permits in a timely manner, review regulated facilities on a biennial basis, and take 

appropriate enforcement actions to address significant violations.  (App. A 10.)  Indeed, at the 

time that EPA transferred authority to New Union, the DEP had fifty full-time employees focused 

solely on the hazardous waste program.1  Id.  EPA noted, however, that with fewer resources, the 

New Union program might not be adequate.  Id.   

                                                
1 The employees dedicated to New Union’s Hazardous Waste Program at the time of its approval 
in 1986 included fifteen permit writers, fifteen inspectors, three laboratory technicians, two 
lawyers and fifteen administrators. (R.10 citing to Rec. doc. 1, p. 73).   
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Changes in Demand and Resources in New Union’s Hazardous Waste Program 

 It is undisputed that New Union now devotes fewer resources to its hazardous waste 

program, notwithstanding that the demands on the program have increased.  (Order Granting Mot. 

Summ. J., June 2, 2010, 5.)  The diminution in New Union’s hazardous waste program became 

glaring in New Union’s 2009 Annual Report to EPA.  (App. A 10.)  The Annual Report indicated 

that while the number of TSDs has increased steadily from 1,200 in 1986 to 1,500 in 2009, the 

number of dedicated employees declined precipitously between the years 2000 and 2009.  Id.  In 

2009, DEP had thirty full-time employees dedicated to the hazardous waste program including:    

permit writers, seven inspectors, two laboratory technicians, one lawyer, and thirteen 

administrators.  Id.  In the 2009 Report, the New Union DEP cited the “deterioration of the State’s 

finances” as the reason for the drop in dedicated employment.  Id.  Furthermore, EPA received 

notice that the Governor of the State of New Union enacted a hiring freeze for State employees in 

2009.  According to the Governor’s Director of Budget, the hiring freeze is expected to continue 

for at least the next two years and it is likely there will be lay-offs of between 5 and 10% of state 

employees during that time.  Id.  According to newspaper accounts, the Director of Budget has 

also stated that resource cuts are likely to be concentrated on “discretionary programs and 

programs in which state employees performed functions that federal employees would otherwise 

perform.”  (App. A 11.) 

The decline in dedicated resources for the hazardous waste program has had tangible 

manifestations in the areas of permitting, oversight and RCRA enforcement.  (App. A 11.)  In the 

2009 report, the New Union DEP reported that despite issuing 125 RCRA permits in 2008, and 

anticipating the issuance of 125 additional permits in 2009, there exists “a growing backlog in 

permit applications.”  Id.  The New Union DEP further reported that it has received fifty  
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applications for permits from new or already permitted TSD facilities that wish to expand, but 

need to amend their permits in order to do so.  Id.  DEP has prioritized the issuance of permits in 

the following order: “new facilities; permitted facilities seeking to expand operations; facilities 

with permits that expired fifteen or more years ago; and permitted facilities having the greatest 

potential for harm to the public health or environment because of the volume or toxicity of 

hazardous waste handled.”  (App. A 11.)  The DEP also reported that “some 900 TSDs had 

permits, but were continued by operation of law, some of them expired as long as 20 years ago.” 

(App. A 11.)  Given its current staffing resources, DEP is only able to inspect 10% of the State’s 

TSDs, and has turned to EPA for additional enforcement capacity.  Id.  EPA has responded in turn 

by inspecting a comparable number of facilities last year, and plans to do so in the present year.  

Id.  Further, DEP has taken enforcement action in a fraction of the permit violations in New 

Union.  The 2009 report indicated that there were twenty-two significant permit violations and 

hundreds of minor violations within New Union.  Id.  The DEP took enforcement actions against 

only six violations,2 including four administrative orders requiring compliance and payment of 

penalties and two civil actions requesting penalties and injunctions.  Id.   

State Legislature Action Limiting DEP Authority 

In 2000, legislative amendments to the New Union Environmental Regulatory Adjustment 

Act (“ERAA”) altered the scope of the New Union’s hazardous waste program.  (App. A 11-12.)  

One of the relevant amendments was the Railroad Regulation Act (“RAA”), which charged the 

New Union Railroad Commission (hereinafter “the Commission”) with the regulation of 

“intrastate railroad freights, railroad tracks and rights of way, and railroad yards.”  (App. A. 12.)  

The Commission is a state agency, and is comprised of three members who serve staggered terms: 

                                                
2 There were also six citizen suits and six EPA enforcement actions in New Union during the 
same time period.  (App. A 11.) 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a Chair, appointed by the governor; a second member, appointed by the State Senate; and a third 

member, appointed by the State House of Representatives.  Id.  This amendment altered the 

existing RAA by transferring “all standard setting, permitting, inspection, and enforcement 

authorities of the DEP under any and all state environmental statutes to the [C]ommission.”  

(App. A. 12.)  The result is that the Commission is empowered to regulate hazardous waste 

generated by railroads, instead of New Union’s Hazardous Waste Program.  (District Court Order, 

September 29, 2010, 3.)  The ERAA also removed criminal sanctions for violations of 

environmental statutes for facilities falling under the Commission’s jurisdiction.  (App. A 12.)  At 

the time of the legislation’s enactment there was only one intrastate railroad, the New Union 

Railroad Co.  Id. 

The second relevant legislative change was an amendment to New Union’s Hazardous 

Waste Regulation Act.  Specifically, the ERAA amended the Hazardous Regulation Act’s 

treatment of Pollutant X, considered “to be among the most potent and toxic chemicals to public 

health and the environment.”  (App. A 12.)  In its new form, the New Union DEP is prohibited 

from issuing permits “allowing the treatment, storage or Disposal of Pollutant X, except for 

storage for less than 120 days while awaiting transportation to a facility located outside the state.”  

(App. A 12.)  The statute further noted that any transporters of Pollutant X through New Union 

must travel in New Union on a route that is “as direct and fast as is reasonably possible, with no 

stops within the state except for emergencies and necessary refueling.”  Id.  

SUMMARY OF THE ARGUMENT 
 

EPA was compelled to respond to CARE’s petition for revocation of New Union’s 

hazardous waste program, pursuant to RCRA § 7004, and its failure to do so is subject to judicial 

review.  EPA's failure to act on CARE’s petition is subject to judicial review at the District Court 
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level as an administrative rulemaking pursuant to RCRA § 7006(b).  The action constituted a 

rulemaking because the outcome (a) prospectively applies across the state of New Union, and (b) 

EPA engaged in formal rulemaking procedures in accordance with APA § 553. In the alternative, 

EPA’s failure to act is subject to review by the District Court through federal question 

jurisdiction,  28 U.S.C. § 1331, as a violation of the APA  which provides that judicial review is 

available for agency action that is “made reviewable by statute and final agency action for which 

there is no other adequate remedy in a court.”  5 U.S.C. § 704.  Further, EPA’s failure to respond 

to CARE’s petition constituted a constructive denial of CARE’s petition and a constructive 

determination that the New Union DEP continued to meet the criteria for maintaining 

management of New Union’s hazardous waste management program.  This constructive 

determination is reviewable by the District Court.  The District Court is in the best position to 

engage in the fact-finding necessary to determine whether New Union’s program continues to be 

equivalent to the Federal program.  Alternatively, EPA’s constructive denial is subject to review 

by the Court of Appeals for the Twelfth Circuit.  Turning to the merits of CARE’s claim, EPA 

must withdraw approval of New Union’s hazardous waste program.  First, the decrease in New 

Union’s staff resources coupled with an increase in regulated facilities has rendered the New 

Union DEP unable to meet the responsibilities upon which EPA conditioned its approval.  

Second, the passage of the New Union 2000 Environmental Regulatory Adjustment Act has 

exempted railroads from RCRA regulation as hazardous waste generators, in clear violation of 

RCRA’s requirement that all hazardous waste generators be regulated.  Finally, the ERAA’s 

treatment of Pollutant X has made New Union program is: (1) not equivalent to RCRA, because it 

provides for decreased environmental protections; (2) inconsistent with RCRA, because it 
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unreasonably restricts the movement of hazardous waste; and (3) in violation of the Commerce 

Clause. 

STANDARD OF REVIEW 
 

This Court reviews the District Court’s grant of summary judgment de novo.  A court will 

grant summary judgment if “the pleadings, depositions, answers to interrogatories, and admission 

on file… show that there is no genuine issue of material fact and that the moving party is entitled 

to a judgment as a matter of law.”  Fed. R. Civ. P. 56(c); see also Celotex Corp. v. Catrett, 477 

U.S. 317, 322-23 (1986).  To decide an issue at the summary judgment stage, a court must decide 

whether there is any material issue of fact that requires a trial.  See Celotex, 477 U.S. at 322-23.  

In making this determination, courts must consider the evidence in the light most favorable to the 

party opposing summary judgment.  See Adickes v. S.H. Kress & Co., 398 U.S. 144 (1970).   

ARGUMENT 

I. The District Court has jurisdiction to review CARE’s petition submitted pursuant to 
RCRA § 7004 to revoke EPA approval of New Union’s state hazardous waste program 
and order EPA to act. 

A. EPA’s action in approving New Union’s state hazardous waste program is a rulemaking, 
and thus the action is reviewable under RCRA § 7006(a)(1). 
 
1. EPA’s action constitutes a rulemaking under the traditional rulemaking/adjudication 

distinction. 
 

Section 7004 of RCRA, 42 U.S.C. § 6974 authorizes the filing of petitions to make, 

amend, or repeal rules, and RCRA § 7006(b), 42 U.S.C. § 6976(b), authorizes judicial review of 

these petitions.  The New Union District Court held that EPA’s action in approving New Union’s 

state hazardous waste program was not a rulemaking, and therefore New Union had not brought 

its petition under RCRA § 7004 and EPA’s action was not subject to judicial review under RCRA 

§ 7006.  The lower court erred, as EPA’s action leading to this case was not an order, but rather a 

rulemaking subject to judicial review in accordance with RCRA § 7006(b).  
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The two main cases that set out the Constitutional framework for determining whether an 

agency action constitutes a rulemaking are Londoner v. City & County of Denver, 210 U.S. 373 

(1908) and Bi-Metallic Investment Co. v. State Board of Equalization, 239 U.S. 441 (1915).  

Although the distinctions in those cases were made for the purposes of determining when a 

hearing was needed on a particular agency action, the distinctions apply to the instant case.  In 

Londoner, the court found that taxpayers had a right to a hearing because the action was directed 

at individuals, and therefore constituted an order.  210 U.S. at 385.  In Bi-Metallic, the court held 

that procedures less than a hearing were sufficient in a decision to increase the valuation of all 

taxable property in Denver, because the determination concerned a large number of individuals, 

and it “is impracticable that every one should have a direct voice in its adoption.”  239 U.S at 445.  

Accordingly, the Court held that the action in Bi-Metallic constituted a rulemaking.  The case at 

bar is far more similar to Bi-Metallic than it is to Londoner, and thus the EPA’s action in 

approving New Union’s hazardous waste program constitutes a rulemaking, not an order.  

Although the action in Bi-Metallic applied only to the geographically limited area of Denver, the 

court held that the action constituted a rulemaking for purposes of due process.  Id. at 444.  In this 

case, as in Bi-Metallic, the outcome applies uniformly across the state of New Union, and thus 

constitutes a rulemaking under the traditional distinctions.   

In addition, the determination made by the agency was one that applied prospectively.  

According to the Attorney General’s Manual on the Administrative Procedure Act, the document 

distributed to agencies to explain the federal act, “The object of the rule making proceeding is the 

implementation or prescription of law or policy for the future, rather than the evaluation of 

respondent’s past conduct.”  ATTORNEY GENERAL’S MANUAL ON THE 

ADMINISTRATIVE PROCEDURE ACT 14 (1947).  Here, the determination made to approve 
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New Union’s program was a purely proscriptive one related to the application of RCRA to New 

Union in the future.  

In a recent case, Ohio River Valley Envt’l. Coalition, Inc. v. Kempthorne, environmental 

groups brought an action with regard to West Virginia’s regulatory program for surface coal 

mining, alleging that the Secretary of the Interior’s approval of amendments to the program 

violated the Surface Mining Control and Reclamation Act of 1977 and the APA.  473 F.3d 94, 97-

99 (4th Cir. 2006).  As in this case, the federal statute implemented a cooperative federalism 

approach. 473 F.3d at 97.  The Secretary of the Interior alleged that the approval of an 

amendment to the state program did not constitute rulemaking and thus was not subject to judicial 

review under the APA.  However, the Court held that rulemaking “is not limited to the 

promulgation of national standards,” and thus the Secretary’s action as to West Virginia’s 

program constituted rulemaking.  Id. at 101-102.  Thus, although rulemaking can be characterized 

as “a proceeding . . specifying only the class of persons or practices that will come within its 

scope,” that class of persons need not be the public as a whole.  David L. Shapiro, The Choice of 

Rulemaking or Adjudication in the Development of Administrative Policy, 78 Harv. L. Rev. 921, 

924 (1965).   

RCRA does set forth two different jurisdictions for judicial review under § 7006(a) and 

(b).  However, it makes sense that a rulemaking applicable to a certain geographic area would be 

subject to judicial review in that jurisdiction, whereas a nationwide rulemaking would be subject 

to judicial review in the D.C. Circuit.   

2. EPA undertook rulemaking procedures in accordance with APA § 553 and EPA’s 
decision should be afforded deference.  

 
 EPA treated the procedure of approval as a rulemaking, using a notice and comment 

procedure and incorporating the result in the Federal Register, 40 CFR Part 272. In Kempthorne, 
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discussed supra, the court pointed out the fact that the agency engaged in “rulemaking pursuant to 

APA § 553” as strong support of its determination that the agency’s action with regard to a 

specific state program was a rulemaking.  473 F.3d at 102.  Since EPA proceeded through the 

requirements set forth in APA § 553(e), its action constitutes a rulemaking.  See 5 U.S.C. § 

553(e).  Furthermore, EPA agrees that its action in approving New Union’s program did 

constitute a rulemaking, and EPA should be afforded deference by this court in determining 

whether its act was a rulemaking or an order. The District Court’s discussion of whether or not 

Chevron applies is inapposite because it does not apply to the agency’s initial determination to 

promulgate a rule or proceed through an adjudicative process.  See Chevron, U.S.A., Inc. v. 

Natural Resources Defense Council, 467 U.S. 837 (1984).  Indeed, agencies have near-complete 

discretion to choose between proceeding by rulemaking or not, as evidenced in NLRB v. Bell 

Aerospace Co., 416 U.S. 267 (1974).  In Bell Aerospace, the Court considered whether the 

National Labor Relations Board was required to proceed by rulemaking rather than by 

adjudication in making the determination as to whether certain buyers were “managerial 

employees.”  416 U.S. at 267.  The court, citing SEC v. Chenery Corp. (Chenery II), held that the 

“choice between rulemaking and adjudication lies in the first instance with the Board’s 

discretion.” 416 U.S. at 294; see SEC v. Chenery Corp., 332 U.S. 194, 203 (1947) (concluding 

that “the choice made between proceeding by general rule or by individual, ad hoc litigation is 

one that lies primarily in the informed discretion of the administrative agency.”).   Here, while the 

Court did not require EPA to promulgate its action as an “order” in the first place, it is now 

attempting to do so on judicial review.  This is out of step with the deference provided to agencies 

set forth in Chenery II and Bell Aerospace, deference that should be of particular importance 
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when EPA has relied upon its earlier determination that the action of approving New Union’s 

hazardous waste program constituted a rulemaking.  

B. RCRA § 7004 mandates by its statutory language that EPA take action on CARE’s 
petition. 

 
The District Court of New Union cited to Cuiterrez de Martinez v. Lamagno, 515 U.S. 

417, 232-33 n. 9 (1995) in support of its assertion that the language of RCRA § 7004(a) allows 

but does not require the EPA to take action on petitions filed in accordance with RCRA § 7004.  

However, the language of the statute is clear in that it requires the EPA to take action through use 

of the word “shall.”  While it is true that in some cases the word “shall” has been taken on a more 

permissive meaning, such as in Lamagno, 515 U.S. 417 at 33, n.9, the general rule under the 

grammar and syntax canon of statutory interpretation is that use of the word “may” is more akin 

to permissive discretionary decision-making.  See, e.g., Jama v. Immigration & Customs 

Enforcement, 543 U.S. 335 (2005); Lopez v. Davis, 531 U.S. 230 (2001).  Use of the word 

“shall,” however is typically mandatory, implying less agency discretion.  See, e.g., Mallard v. 

United States Dist. Ct., 490 U.S. 296, 302 (1989).   Thus, “shall” should be read here to require 

mandatory action. 

Use of the whole act rule of statutory interpretation also supports this result.  Under the 

presumption of statutory consistency, the word “shall” should be interpreted in the same way 

throughout RCRA § 7004.  Section 7004(a) requires that the Administrator “shall publish notice 

of [its action with respect to the petition] in the Federal Register[,]” 42 U.S.C. § 6974(a) 

(emphasis added).  Taking into account the importance placed on publication in the Federal 

Register within administrative law as a whole, it is unlikely that it is within the agency’s 

discretion whether or not to publish notice of its actions in the Federal Register.  Thus, the word 

“shall,” read consistently in both places, indicates a mandatory duty on the part of the agency.   
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II. In the alternative, EPA’s lack of action regarding an organization’s petition for 
revocation of approval amounted to a violation of the Administrative Procedure Act, 
and CARE is entitled to judicial review pursuant to 28 U.S.C. § 1331. 
 

A. APA § 553(e) is applicable to CARE’s petition inasmuch as RCRA § 7004 does not 
replace the APA as the specific authority for rulemaking petitions under RCRA. 

While the APA does not provide for jurisdiction, it does provide for judicial review of the 

“issuance, amendment, or repeal of a rule[,]”  5 U.S.C. § 553(e); see Califano v. Sanders, 430 

U.S. 99 (1977).  Thus, CARE may seek judicial review of EPA’s action in District Court under 28 

U.S.C. § 1331.  As a threshold matter, APA § 553(e), which provides for review of agency 

rulemaking procedures, is applicable to CARE’s petition because, for the reasons discussed supra, 

the EPA’s approval of New Union’s hazardous waste program constitutes a rulemaking. 

In the action below, the District Court found that the APA would not apply to the agency 

action in this case because it was preempted by RCRA § 7004.  In doing so, the District Court 

relied on the maxim of statutory interpretation that the specific governs the general, noting that 

the provisions of RCRA set forth additional requirements not present in the APA, and thus RCRA 

preempts the APA on the issue of judicial review.  See, e.g. Green v. Bock Laundry Machine Co., 

490 U.S. 504, 525 (1989).  However, Green and the statutory maxim discussed therein are 

inapposite in the instant case because they do not address judicial review of administrative 

actions.  Id.  The Secretary of the Interior made a similar argument in Kempthorne, alleging that 

because SMCRA provided procedures and a standard of review, it was “the sole and exclusive 

check . . . and the APA therefore does not apply.”  473 F.3d  at 100.  The court in Kempthorne, 

however, held that this was a misrepresentation of the APA in the regulatory scheme for several 

reasons.  Id.  First, by the plain language of the APA, judicial review is available for both agency 

action that is “made reviewable by statute and final agency action for which there is no other 

adequate remedy in a court.”  5 U.S.C. § 704 (emphasis added).  Second, the exception in APA § 
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704 that disallows judicial review when the statute has specifically precluded it, 5 U.S.C. § 

704(a)(1), is a narrow one; in order for the exception to apply, there must be clear intent from 

Congress that judicial review should be precluded.  Kempthorne, 473 F.3d at 100-101 (citing 

Hanauer v. Reich, 82 F.3d 1304, 1307 (4th Cir. 1996) (citations omitted)).  Other courts have also 

held that in order to preempt APA judicial review, there must be “a clear and convincing 

legislative intent to negate review[.]”  WWHT, Inc. v. FCC, 656 F.2d 807, 809 (1981) (quoting 

Natural Resources Defense Council v. S.E.C., 606 F.2d 1031, 1043 (D.C. Cir. 1979)).  There is 

indeed a strong presumption of reviewability in the APA, and in the instant case, there is nothing 

in RCRA that indicates Congressional intent to make agency action unreviewable under the APA.  

Indeed, with the extensive provisions for judicial review provided in RCRA § 7006, it appears 

that the statute is designed to provide appropriate and wide-ranging judicial review of RCRA-

related actions under multiple subsections of the statute.  See 42 U.S.C § 6976. 

B. The APA § 553 requires EPA to take timely action on CARE’s rulemaking petition. 

Although the APA does not specifically track the language of the RCRA provision requiring 

the agency to take timely actions on rulemaking petitions, the APA nevertheless requires that 

timely action is taken.  The legislative history of the APA § 553(4)(d) makes it clear that an 

agency must act in a timely manner.  When a petition for rulemaking is filed, the agency must: 

[F]ully and promptly consider them, take such action as may be required, and  . . . 
notify the petitioner in case the request is denied.  The agency may either grant the 
petition, undertake public rule making proceedings . . . or deny the petition.   

 
S.Rep.No.752, 79th Cong., 1st Sess. (1945), reprinted in Legislative History, at 185, 201 (1946); 

see WWHT, Inc. v. FCC, 656 F.2d 807, 814 (1981).  The Attorney General’s Manual on the APA 

confirms this interpretation.  WWHT, 656 F.2d at 814; see ATTORNEY GENERAL’S 

MANUAL ON THE ADMINISTRATIVE PROCEDURE ACT at 38-39 (1947).  Furthermore, in 

2007, Massachusetts v. EPA, 549 U.S. 497 (2007) demonstrated that the Supreme Court has a 
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new interest in reviewing denials of petitions for rulemaking, and thus lower courts should 

increase judicial scrutiny over actions that agencies take with regard to these petitions, including 

the timeliness of their responses.  See Jeffrey A. Rosen, A Chance for a Second Look: Judicial 

Review of Rulemaking Petition Denials, Fall Admin & Reg. L. News 7 (2009).   

III. EPA’s failure to act on CARE’s petition requesting that the agency consider 
withdrawing its approval of the State of New Union’s hazardous waste program, and 
EPA’s failure to commence proceedings to consider New Union’s program (a) 
constituted a constructive denial of CARE’s petition and a constructive 
determination that New Union’s program continued to meet RCRA’s criteria for 
program approval under RCRA S3006(e), and (b) is an action subject to judicial 
review by the District Court under RCRA S 7006(b).   

 
A. EPA’s Failure to Act on CARE’s petition is a constructive denial of the petition, and a 

constructive determination that New Union’s program continued to meet RCRA’s criteria 
for program approval. 

 
Strong support for treatment of an agency’s failure to act constituting a constructive action 

is found in the constructive submission doctrine, which treats a state’s failure to take an 

affirmative act over a prolonged period as a constructive determination subject to 

nondiscretionary review.  The Seventh Circuit, in Scott v. City of Hammond, was the first court to 

invoke the constructive submission doctrine.  Scott v. City of Hammond, 741 F.2d 992 (7th 

Cir.1984).  Scott dealt with the requirement under §303(d) of the Clean Water Act, compelling 

states to set Total Maximum Daily Loads (TMDLs) for contaminants.  The Clean Water Act § 

303(d), 33 U.S.C. § 1313(d) (2010).  The Scott court held that, “if a state fails over a long period 

of time to submit proposed TMDL's, this prolonged failure may amount to the ‘constructive 

submission’ by that state of no TMDL's…[the lack of state action] raises the possibility that the 

states have determined that TMDL's for Lake Michigan are unnecessary.... [T]hen the EPA would 

be under a duty to either approve or disapprove the submission."  Scott, 741 F.2d at 997.  The 

Scott court employed the constructive submission doctrine in an effort to uphold Congress’s 
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statutory intent to compel States to establish TDMLs for specific contaminants.  If courts were to 

shelter prolonged agency inaction from judicial review, it would “render [the statute] wholly 

ineffective.”  Scott, 741 F.2d at 997.  The constructive submission doctrine is directly applicable 

to the instant case, where EPA failed to act on CARE’s petition for more than a year despite 

notice from multiple sources of New Union’s altered hazardous waste program.  Here, EPA’s 

failure to respond to CARE’s petition is a constructive determination that both the petition was 

denied, and the program is fit for continued operation under federal RCRA standards.   Any other 

treatment of EPA’s inaction would frustrate RCRA’s statutory scheme.  Congress enacted RCRA 

to “end the environmental and public health risks associated with the mismanagement of 

hazardous waste.”  U.S. v. Commonwealth of Kentucky, 252 F.3d 816, 822 (6th Cir. 2001).  The 

statute would have little force if EPA could sidestep the statutory objectives by merely remaining 

silent on petitions to reevaluate existing approvals of hazardous waste programs.  Certainly, 

Congress would not have contemplated EPA being sheltered from judicial review when the 

agency ignored requests to evaluate its continued approval of a state’s hazardous waste program 

in light of these developments. 

 Courts may shelter an agency’s inaction from judicial review where the agency 

demonstrated that it had a proposed schedule for action.  See Idaho Sportsmen's Coalition v. 

Browner, 951 F.Supp. 962 (W.D.Wash. 1996).  But here, EPA remained silent on CARE’s 

petition for more than a year.  This prolonged inaction would lead to the assumption that EPA 

made a constructive determination to deny CARE’s petition, and that New Union’s hazardous 

waste program was consistent under RCRA § 3006(e).  

Further support for the application of the constructive submission doctrine comes from the 

particularized notice that EPA received over the course of several years from New Union’s DEP.  
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Recall the Scott court’s suggestion that an express acknowledgement that action had not yet been 

taken provided a clear opening for the State to respond affirmatively to its prolonged inaction.  

Scott, 741 F.2d at 997.  Here, the reports filed by New Union’s DEP are similar to EPA’s 

acknowledgement in Scott, as they provided the EPA with a definite trigger for an affirmative act.  

Id.  In fact, DEP’s clear articulation of both its budgetary shortfall and legislative amendments is 

arguably an even greater opening for affirmative action, than merely stating that regulation has 

not yet transpired, as was the case in Scott. Id. 

B. EPA’s constructive actions are subject to judicial review at the District Court level. 

Under RCRA §7006(b), judicial review is authorized by federal appellate courts of the 

"Administrator's action ... in issuing, denying, modifying, or revoking any permit."  RCRA § 

7006(b), 42 U.S.C. § 6976(b) (2010).  EPA’s constructive determination not to withdraw 

authorization of New Union’s program is not an action explicitly specified for judicial review by 

the Court of Appeals in RCRA’s judicial review provision.  For that reason, EPA’s constructive 

determinations can be reviewed at the District Court level.   

1. APA provides for judicial review of an agency’s failure to act, so long as it is discrete, 
final, and the agency was legally required to take action. 
 
The APA provides statutory support for treating a failure of an agency to act as a legally 

reviewable, “constructive” action. 5 U.S.C. § 702.  It establishes that there is a private right of 

action for “a person suffering legal wrong because of agency action, or adversely affected or 

aggrieved by agency action within the meaning of a relevant statute.”  Id.  In the event that there 

is no relevant statute to cover the agency action, a private individual may seek redress, under the 

general federal question statute, as discussed supra. 28 U.S.C. § 1331.  Assuming arguendo, that 

RCRA does not compel judicial review in the case at bar, the APA provides a clear avenue for 

seeking legal redress.  Among its definitions of agency action, the APA includes an agency’s 
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“failure to act.”  5 U.S.C. § 551(13).   While the APA does not provide an explicit definition for 

that term, the other categories of action involve “circumscribed, discrete agency actions.”  Norton 

v. So. Utah Wilderness Alliance, 542 U.S. 55, 62 (2004).  By applying the interpretive canon of 

ejusdem generis, the characteristics of the preceding items apply to “failure to act.”  Therefore, in 

order to be judicially reviewable, such a failure to act must be a discrete action.  Id.   An 

additional limitation on judicially reviewable actions is articulated in §706(1) of the APA, which 

authorizes courts to “compel agency action unlawfully withheld.”  5 U.S.C. § 706(1).  The Norton 

court stressed that “the only agency action that can be compelled under the APA is action legally 

required.”  Norton, 542 U.S. at 63.  This is most commonly held to be instances where an agency 

must “perform a…non discretionary act.”  Id. at 64.  In sum, a “failure to act” under §706(1) “can 

proceed only where a plaintiff asserts that an agency failed to take a discrete action that it is 

required to take.” Norton, 542 U.S. at 65.  Here, EPA’s constructive actions were both final and 

discrete determinations to permit continued operation of New Union’s hazardous waste program.  

Furthermore, as discussed supra, the use of the word “shall” demonstrates that EPA is legally 

required to approve or deny state programs.  See 42 U.S.C. § 6926(b).  Thus, this is a non-

discretionary act that is subject to judicial review under the APA.   

In addition to statutory limitations on judicial review, the Supreme Court in Heckler v. 

Chaney emphasized that non-enforcement decisions tend to be presumptively unreviewable. 470 

U.S. 821 (1985).  However, the Chaney Court was careful to distinguish those instances where an 

agency has “consciously and expressly adopted a general policy that is “so extreme as to amount 

to an abdication of its own statutory responsibilities.” Id.  Non-enforcement decisions that “are 

more apt to involve legal as opposed to factual analysis and subject to special formalities, 

including a public explanation” fall outside the Chaney presumption.  Id.  The constructive 
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determinations in this case are not subject to the presumption of unreviewability set out by the 

Chaney court for two reasons.  First, this is not a non-enforcement decision as EPA’s constructive 

determination permits the continued operation and enforcement of New Union’s program.  But 

even if EPA’s constructive actions were to be construed as non-enforcement decisions, the 

analysis required of the District Court is related to a mixed question of law and fact as to whether 

the circumstances New Union presented render their program inconsistent with RCRA.  The 

analysis is not characterized by “special formalities, including a public explanation.”  Chaney, 

470 U.S. at 833.  Here, the District Court is well suited to conduct a consistency review of New 

Union’s program, and should overcome the presumption of unreviewablility. 

2. The District Court may exercise jurisdiction over EPA’s constructive determination given 
the unique character of the case, the legislative history of the statute, and the doctrine of 
primary jurisdiction. 

 
As noted above, RCRA provides explicit judicial review for numerous administrative 

actions within Federal appellate Courts, including any decision to issue, deny, modify or revoke 

any permit. 42 U.S.C. § 6976(b).  In fact, there is a long and venerable tradition of reserving most 

agency actions for review by the Federal Court of Appeals.  See Daniel P. Selmi, Jurisdiction to 

Review Agency Inaction under Federal Environmental Law, 72 Ind. L.J. 65 (1996-1997).  The 

rationale of administrative decisions going straight to appellate review is grounded in the 

assumption that the agency has already used its expertise to conduct sufficient fact finding and 

carry out the relevant procedures.  Consolo v. Federal Maritime Commission, 383 U.S.607 

(1966).  Congress is deliberate in crafting statutes that defer to a given Agency’s fact-finding 

process.  Id.  The Supreme Court has noted that agency deference is particularly important in 

connection with “complex and hard-to-review mix of considerations.”  Id.  For that reason, 

Congress often confers jurisdiction directly to the appellate Court, in an effort to minimize review 
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of the facts.  Id.  The District Court is in the best position to resolve CARE’s petition by 

exercising its traditional fact finding capacity.  Because the action in question here—the decision 

not to withdraw approval of New Union’s hazardous waste program—is not specified in the list of 

actions reserved for the Court of Appeals, the District Court is not prohibited from exercising its 

discretion to review CARE’s petition.  Further, District Courts were designed with the “expertise” 

of conducting the exact type of fact finding expedition needed to resolve the case at bar.  Zervos 

v. Verizon N.Y., 252 F.3d 163, 168 (2d Cir. 2001).  To date, there has been no thorough 

administrative review of CARE’s petition.  In order to make a determination in this case, a 

sufficient consistency review of New Union’s program is necessary.   Therefore, while District 

Courts typically do not review final agency actions, the principles of reserving agency 

determinations for appellate review do not apply to the instant case, where there has not been any 

agency fact finding.  Additionally, RCRA was fashioned after the Clean Air Act Amendments of 

1970 and the Federal Water Pollution Control Act Amendments of 1972.  Daniel P. Selmi, 

Jurisdiction to Review Agency Inaction under Federal Environmental Law, 72 Ind. L.J. 65, 69 

(1996-1997).  A “bifurcated” jurisdictional structure was established to ensure that District Courts 

would be able to exercise jurisdiction when the EPA failed to perform a “nondiscretionary act.”  

Id.  

The doctrine of primary jurisdiction supports the conclusion that an agency’s action, or 

constructive action, is reviewable by the District Court.   This doctrine is often raised in an effort 

to take the review outside of the courts, due to the “special competence of an administrative 

body.”  United States v. Western Pacific R.R. Co., 352 U.S. 59, 64 (1956).  In applying the 

doctrine, “the Court, in its discretion, must consider the uniformity that may result should an 

administrative agency be permitted to first make its determination and the opportunity for the 



22 
 

application of the expert and specialized knowledge of the agency.” Id.  In Little Hocking Water 

Assoc. v. E.I. DuPont de Nemours, 2010 WL 3447632 (S.D. Ohio 2010), a RCRA citizen suit, the 

defendant filed a motion to stay under the doctrine of primary jurisdiction, arguing that its 

continuous engagement with the EPA on the issue should bar litigation.  The District Court 

denied the defendant’s motion, holding that in enacting RCRA “Congress has specifically 

authorized a citizen suit action to determine whether a hazardous waste presents an imminent and 

substantial endangerment to health or the environment.  RCRA specifically authorizes a citizen 

suit action, so long as a plaintiff has given notice.”  Id.  This clearly illustrates the importance of 

agency forcing through citizen action in the statute.  Even in a case like Little Hocking Water 

Assoc., where there was an ongoing relationship with EPA to resolve the issue, the Court held 

that the value of the citizen suit superseded any particular agency competency.  Here, the District 

Court should have placed a similar emphasis on the citizen suit provision to conclude that the 

safety of the citizens of the State of New Union, particularly in light of the agency’s inaction, 

should outweigh any particular agency competency.   

IV. The Court of Appeals should lift the stay of CARE’s petition filed with this court 
and grant judicial review of EPA’s constructive determination, or alternatively 
remand the case to the court below to complete proceedings in connection with 
EPA’s approval of New Union’s hazardous waste program.  

As noted supra, the Court of Appeals is traditionally the court that reviews administrative 

determinations, once administrative remedies have been exhausted.  In the alternative, rather than 

remanding the review of CARE’s petition to the District Court, the Court of Appeals should 

review EPA’s constructive denial of CARE’s petition.   

First, turning to the statute, while RCRA did not explicitly confer jurisdiction to the 

Appellate Court to review constructive determinations not to withdraw approval of a hazardous 

waste program, the Court of Appeals is within its discretion to review the construction action 
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under §7006(b).  Case law cautions against interpreting statutory provisions delegating appellate 

review “too narrowly.” Vineland Chemical Co. v. United States Environmental Protection 

Agency, 810 F.2d 402, 405 (3d Cir.1987) (noting that “statutes authorizing review of specified 

agency actions should be construed to allow review of agency actions which are 'functionally 

similar' or 'tantamount to' those specified actions.”)  Here, the EPA’s determination not to 

withdraw its approval of New Union’s hazardous waste program is very much a novel decision, in 

light of the notice EPA had of New Union’s statutory changes and budgetary shortfalls.  The 

constructive action looks similar to a new grant of authorization, and is thus “functionally similar” 

to the specified actions for which there is appellate jurisdiction.   

Second, the Court of the Appeals would be granting due deference to the holding of the 

district court by lifting the stay.   The District Court stated that a grant of approval versus a 

decision not to withdraw approval, is a “distinction without difference.”  (Order Granting Mot. 

Sum. J., June 2, 2008, 8.)  The District Court further stated that “the wording of §7006(b) leaves 

no doubt that Congress intended that jurisdiction for review of all EPA actions regarding whether 

state programs meet RCRA’s criteria for approval be in the Court of Appeals.”  Id. 

Third, federal statutes traditionally direct review of agency actions to the Court of 

Appeals; the rationale being that an agency’s determination is grounded in expertise.  Consolo, 

383 U.S. at 619.  Adequate deference to agency determinations helps to preserve uniformity in the 

application of a given statute, and the Court of Appeals is designed to accord such deference.  See 

United States v. Aluminum Co. of Am., 148 F.2d 416 (2d Cir.1945).  Here, the Court of Appeals 

has an institutional advantage: it is able to implement RCRA in a uniform fashion since most 

reviews of RCRA actions are reserved to the Court of Appeals. 
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Lastly, the interest of judicial economy is served by the Court of Appeals exercising its 

discretion to review the constructive determinations.  Appellate review is most judicially efficient 

when “the appellant raises an objection to an order which he had no opportunity to raise at the 

district court level.”  Narey v. Dean, 32 F.3d 1521 (11th Cir. 1994).  There is little logic in 

remanding back to the District Court, which denied any review of CARE’s petition.  Remanding 

the case back to the District Court fails to accord enough value to the traditional role of the Court 

of Appeals in reviewing agency action, and concerns of judicial economy. 

V. EPA must withdraw its approval of New Union’s program where its approval 
was conditioned on the New Union maintaining its ability to meet the statutory 
requirements of the RCRA program, and the decreases of staff have made it 
impossible for New Union to meet these obligations. 
 

A. New Union’s budget cuts make it impossible for New Union to comply with the plain 
language requirements of RCRA for the operation, oversight and enforcement of the New 
Union hazardous waste program. 

In order for a State to receive authorization to administer the Federal hazardous waste 

program under RCRA, the State program must meet the “substantive provisions” for “permitting, 

compliance evaluation, enforcement, public participation, and sharing of information.”  40 C.F.R. 

§ 271.1(c) (2010).  A State is not authorized if the EPA Administrator finds that the state program 

is (1) “not equivalent to the Federal program; (2) such program is not consistent with the Federal 

or State programs applicable in other States”; or, (3) such program does not provide adequate 

enforcement of compliance.”  Id.  Once approved, a State is given the authority to manage its 

program “in lieu of the Federal program.”  42 U.S.C. § 6926(b).  However, the statute does not 

imply that the State program entirely replaces the Federal program.  State programs are only 

permitted to operate so long as they are “conducted in accordance” with the statute (40 C.F.R. § 

271.1(g)) and provide substantially the same environmental protection as the federal program by 

being “fully equivalent” and “no less stringent” than the Federal program.  RCRA § 3006(b), 42 
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U.S.C. § 6926(b).  Further, Congress clearly intended that EPA would maintain an oversight role 

in the RCRA program even after delegating hazardous waste management to the State.  See e.g. 

RCRA § 3008(a)(2), 42 U.S.C. § 6928(a)(2) (permitting the EPA to take enforcement action in a 

permitted State by “overfilling”).  Withdrawal of the approval of a State’s voluntary hazardous 

waste program is appropriate when the EPA Administrator “determines after public hearing that a 

State is not administering and enforcing a program…in accordance with the requirements of this 

section.”  RCRA § 3006(e), 42 U.S.C. 6926(e).  If the state does not take “corrective action” 

“within a reasonable time” the Administrator “shall withdraw authorization of such program and 

establish a Federal program pursuant to this subchapter.”  Id. (emphasis added).  C.F.R. identifies 

three areas where a state program may fail to be in compliance with the terms of its approval: 

operational (e.g. permitting), legal, and enforcement.  See 40 C.F.R. § 271.22(a)(1)-(3). 

In 1986, when New Union’s DEP was approved to manage the New Union hazardous 

waste program, EPA conditioned its approval on New Union having “adequate resources” to 

“issue permits in a timely fashion,” inspect “RCRA regulated facilities every other year,” and take 

“enforcement action against all significant violations.”  (App. A 10.)  EPA’s prediction that “with 

less resources the program might not be adequate” has proven prophetic.  Id.  Specifically, 

although the number of permitted hazardous waste treatment, disposal and storage facilities 

(“TSDs”) has increased by 25%, the New Union DEP’s staff has decreased by 40%.  Id.  The 

increase in volume coupled with a sharp decrease in staff resources has left the New Union DEP 

unable to permit, inspect and take enforcement action in New Union.   

1. The New Union DEP is unable to meet the permitting needs of TSDs within New 
Union. 

State laws “must require permits for owners and operators of all hazardous waste 

management facilities” and “prohibit the operation of any hazardous waste management facility 
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without such a permit.”  40 C.F.R. § 271.13(a).  The statute sets forth three indicia that a State 

program is failing to meet its operational requirements, two of which specifically address 

permitting.  See 40 C.F.R. § 271.22(a)(2)(i)-(ii). Since EPA approved New Union’s program in 

1986, the New Union DEP’s permit writing staff has decreased from fifteen permit writers, to just 

seven.  (App. A 10.)  Although New Union has been able to maintain its ability to issue 125 

permits to TSDs each year, it has been fallen short of its responsibilities in regard to already 

permitted facilities.  Specifically, New Union has reported that there are currently 900 TSDs with 

permits which expired twenty years ago.  Id. at 11.  Moreover, the New Union DEP received 50 

additional applications for permits from new or already permitted TSD facilities that wish to 

expand, but need to amend their permits in order to do so.  Id.  Further, New Union’s decision to 

prioritize the issuance of permits for new facilities and facilities seeking to expand operations 

(App. A 11.) is disconcerting, when it is clearly unable to meet the needs of the community it 

should be regulating. 

2. The reduction in New Union DEP’s staff has left the DEP unable to maintain oversight 
of permitted facilities and without the capacity to inspect and survey regulated 
facilities. 

In order to ensure the efficacy of the permitting process, State hazardous waste programs 

must have “inspection and surveillance procedures.”  40 C.F.R. § 271.15(b).  The purpose of 

inspections is to: (1) determine compliance or noncompliance with the conditions of a permit and 

other requirements of RCRA; (2) to “verify the accuracy of information” which permittees have 

provided to the State agency; and to (3) determine the “adequacy of sampling, monitoring and 

other methods” which permittees use in order to generate the information which they send to the 

State.  40 C.F.R. § 271.15(b)(2)(i)-(iii).  Absent independent verification of how permittees are 

operating, there exists the strong possibility for abuse.  RCRA reflects the need for oversight of 
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regulated entities by including “failure to inspect and monitor activities subject to regulation” as 

one of the criteria pursuant to which approval of State hazardous waste program should be 

withdrawn.  40 C.F.R. § 217.22(a)(3)(iii).  In 2009, New Union had 1,500 permitted TSDs.  (App. 

A 10.)  However, it had a staff of only seven people tasked with the vital role of inspecting 

facilities to ensure that they were operating within the terms of their permits, and that they were 

accurately reporting data to DEP.  Id.  Further, New Union had just two laboratory technicians 

capable of providing independent verification of the test results that permittees used to determine 

their compliance with the terms of their permit.  Id.  In contrast, at the time that of EPA’s 

approval, the New Union DEP had over twice as many inspectors and an additional laboratory 

technician.  Id.  As a result, New Union DEP could only inspect 10% of the TSDs in New Union 

each year.  Id.  While New Union was able to receive support from EPA, which inspected a 

comparable number of permitted facilities, even with the EPA support, DEP was able to inspect 

only 300 of the 1,500 permittees.  Id. at 11.  In 2010, 25 years after assuming management of its 

hazardous waste program, there remain the same number of TSDs in New Union operating 

without oversight as there were before New Union assumed management of its program.  Id.  

3. New Union is unable to take enforcement action against significant violators of its 
hazardous waste program. 

State agencies that administer their own hazardous waste programs “shall” have available 

“remedies for violations of the State program requirements.”  40 C.F.R. § 271.16(a).  These 

remedies include the ability “to restrain immediately and effectively any person…from engaging 

in any unauthorized activity which is endangering or causing damage to public health and the 

environment.”  40 C.F.R. § 271.16(a)(1) (emphasis added).  States must be able to recover both 

civil penalties and criminal remedies to redress RCRA violations.  40 C.F.R. § 271.16(a)(3)(i)-

(ii).  Withdrawal of state management is appropriate where the State fails “to act on violations of 
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permits or other program requirements” and fails “to seek adequate enforcement penalties or 

collect administrative fines when imposed.”  40 C.F.R. § 217.22(a)(3)(i)-(ii).  New Union DEP’s 

single attorney is unable to take effective legal enforcement actions in the face of significant 

violations of the New Union hazardous waste program.  EPA approved New Union’s program 

after finding that the DEP would take “enforcement actions against all significant violations.”  

(App. A 10) (emphasis added).  However, in 2008 DEP took enforcement actions against merely 

6 of 22 violations.  Id. at 11.  New Union was able to seek immediate restraint in the form of an 

injunction against only 2 violators who were causing harm to the environment and the health of 

the residents of New Union.  Id.  This is a violation of RCRA, which requires that States be able 

to “immediately and effectively” restrain “any person” who is violating the law.  40 C.F.R. § 

271.16(a)(1).  It is immaterial that EPA and citizen suits took the same number of actions against 

RCRA violators in New Union during the same time period (App. A 11); it is the New Union 

DEP that is tasked with taking action in the face of significant violations.   

Moreover, trends in case law indicate that in the future EPA will only be able to take 

limited enforcement.  In Harmon v. Browner, 191 F.3d 894 (8th Cir. 1999), the Eighth Circuit 

held that EPA is only permitted to take enforcement actions where it has revoked the State’s 

authority to manage it hazardous waste program.  If the Harmon principle is extended to the 

Twelfth Circuit, the New Union DEP will no longer be allowed to rely on EPA to fill its gap in 

enforcement actions.   

Additionally, the 2000 Environmental Regulatory Adjustment Act exempted railroads 

from criminal liability for violations of New Union’s environmental statutes.  (App. A 12.)  As 

discussed infra, railroads are subject to regulation under RCRA as hazardous waste generators. 

By removing hazardous waste generating railroads from criminal liability, New Union has made 
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itself incapable of seeking criminal sanctions against railroads.  This violates RCRA which 

requires that states be able to take civil and criminal enforcement action against polluters.  40 

C.F.R. § 271.16(a)(3)((ii) 

4. New Union state hiring freezes have made it unlikely that the New Union DEP will 
return to adequate staffing levels. 

 
The Governor of New Union has placed a two-year freeze on the hiring of state 

employees.  (App. A 10.)  Further, it is probable that there will be additional lay-offs of 5 to 10% 

of DEP staff in the next two years as the Governor’s Director of Budget has made clear his intent 

to concentrate any future staff cuts on discretionary programs and programs “in which state 

employees performed functions that federal employees would otherwise perform.”  Id.  The 

DEP’s RCRA management clearly falls within this category.  Therefore, it is improbable that the 

New Union DEP will have sufficient staff resources to meet New Union’s RCRA requirements.  

VI. EPA must withdraw approval of New Union’s program because the Environmental 
Regulatory Adjustment Act withdraws hazardous waste generated by railroads from 
regulation. 
 
Railroads fall within RCRA regulation as hazardous waste generators.  Both Congress and 

EPA unambiguously intended that railroads would be regulated under RCRA as hazardous waste 

generators. 40 C.F.R. §§271.9, 271.10.  New Union’s exemption of the New Union Railroad 

Company from regulation as a generator is in clear contravention of the requirements of RCRA.   

A. New Union’s failure to regulate its railroads as hazardous waste generators is a clear 
violation of its unambiguous obligation to regulate all hazardous waste. 

 As a requirement for managing their hazardous waste program, States “must cover all 

generators” regulated by RCRA.  40 C.F.R. § 271.10(a) (2010) (emphasis added).  Further, States 

must “control all the hazardous wastes” generated in their jurisdiction.  40 C.F.R. § 271.9 

(emphasis added).  Withdrawal of state management of its hazardous waste program is 
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appropriate where there is “action by a state legislature…striking down or limiting state 

authorities.”  40 C.F.R. § 271.22(a)(ii).  Both Congress and EPA have unambiguously indicated 

their intent to regulate railroads through RCRA as hazardous waste generators.  Specifically, 

Congress added “used oil” as one of the hazardous wastes to be regulated by RCRA as part of the 

Hazardous and Solid Waste Amendments of 1984.   See Hazardous and Solid Waste Amendments 

of 1984, 98 P.L. 616, §§ 241-242, (November 8, 1984) (enacted).  Congress clearly intended to 

subject spent oil, one of the most abundant wastes generated by railroads, to the same rigorous 

management and treatment as other hazardous waste.   Accordingly, EPA promulgated a rule 

subjecting used oil to RCRA regulation.  See 40 C.F.R.§ 279.  Further, EPA has clearly indicated 

that railroads are regulated as waste generators by publishing the guide RCRA In Focus: Motor, 

Freight and Railroad Transportation in 2000.  The guide informs the reader that “if you are 

involved with the motor freight and railroad transportation facilities, your facility probably 

generates hazardous waste [and] you are regulated by the U.S. E.P.A. under a federal law called 

RCRA.”  U.S. E.P.A., RCRA in Focus: Motor, Freight and Railroad Transportation, 2 (2000), 

available at http://www.epa.gov/osw/inforesources/pubs/infocus/k00003.pdf.  Specifically, the 

guide notes that railroads generate hazardous waste including used oil, used antifreeze, solvent 

waste, acid or alkaline cleaners, as well as degreasing and washing materials.  Id. at 8-9.  The 

New Union legislature’s action in limiting the DEP’s authority by exempting railroads from 

regulation is in clear contravention of its statutory duty to regulate all hazardous waste and all 

hazardous waste generators.   

B. New Union’s deregulation of railroad hazardous waste generators evidences New Union’s 
fundamental misunderstanding of its role and obligations under RCRA. 

On a broader level, New Union’s deregulation of its railroads is indicative of its failure to 

comprehend the national hazardous waste management program established by RCRA.  First, 
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while Congress clearly envisioned a role for States in administering hazardous waste policy 

through RCRA, it left States without any role in developing hazardous waste policy.  The State’s 

role is confined to permitting hazardous waste generators, maintaining oversight of permitted 

facilities, and taking enforcement actions against violators.  See 40 C.F.R. §§ 271.13-16. Only the 

EPA Administrator can remove a category of waste from regulation.  See RCRA § 3001(f), 42 

U.S.C. § 6918.  New Union lacked the authority to exempt railroads from regulation.  Second, 

New Union transferred “all standard setting, permitting, inspection, and enforcement authorities 

of the DEP” of railroad facilities “under any and all state environmental statutes to the 

Commission.”  (App. A 12.)  New Union lacked the authority to delegate the administration of its 

hazardous waste program to anyone other than its approved DEP.  Finally, notice and hearing 

requirements are fundamental principles of RCRA.  See, e.g., RCRA § 3001(f), 42 U.S.C. § 6918.   

(requiring that when considering whether to exclude a particular facility’s waste from regulation, 

“the Administrator shall provide notice and opportunity for comment” before granting or denying 

the petition).  Congress clearly intended that the people most affected by hazardous waste 

regulations be afforded due process.  New Union violated this principle by exempting waste 

generators without any notice.   

VII. EPA must withdraw its approval of New Union’s Program because the New Union 
2000 Environmental Regulatory Adjustment Act has rendered New Union’s program 
not equivalent to and inconsistent with the Federal RCRA program and constitutes a 
violation of the Commerce Clause. 
 

A. The ERAA has rendered New Union’s hazardous waste program not equivalent to the 
Federal RCRA program. 
 
In order to transfer hazardous waste management to a State, EPA must make a 

determination that the State program is “equivalent to” and “consistent with” the federal program.  

RCRA § 3006(b), 42 U.S.C. 6926(b) (2010).  No State may impose any requirement “less 



32 
 

stringent” than those in the EPA regulations.  RCRA § 3009, 42 U.S.C. 6929.  While RCRA 

clearly defines “inconsistent with” (see p. 32-33, supra) it defines neither “equivalent to” nor 

“stringent.”  See RCRA § 1004, 42 U.S.C. 6903 (2010).  Accordingly, EPA has interpreted this 

ambiguity as affording it the flexibility to assess whether a state’s program is equivalent to the 

federal program on a case-by-case basis.  See Matthew Hale, Environmental Protection Agency, 

Determining Equivalency of State Hazardous Waste Programs, 2, available at 

http://yosemite.epa.gov/osw/rcra.nsf/ea6e50dc6214725285256bf00063269d/57F223C2DCA2303

E8525744B0045B48E/$file/14782.pdf.  EPA has stated that “rather than focusing on whether 

state and federal requirements match up verbatim” inquiry should center on “whether the state 

requirements provide equal environmental results as the federal counterpart.”  Id. at 3 (emphasis 

added).  By increasing the size of the unregulated community, New Union’s program provides 

substantially less environmental protections.  Therefore, New Union’s program is not equivalent. 

B. The ERAA has rendered New Union’s hazardous waste program inconsistent with RCRA 
because it unreasonably restricts the free travel of hazardous waste. 

To retain approval, State programs must “be consistent with the Federal program.”  40 

CFR § 271.4 (2010).   Where a State program “unreasonably restricts, impedes, or operates as a 

ban on the free movement across the State border of hazardous wastes from or to other States for 

treatment, storage, or disposal” that section of the law “shall be deemed inconsistent.”  40 CFR § 

271.4(a) (2010).  In order to ensure the safe transport of hazardous waste, transporters must be 

able to periodically stop without violating RCRA.  Accordingly, EPA provided an exemption to 

the usual rules of storing hazardous waste which allows transporters of hazardous waste to stop 

and store waste up for to ten days in the course of transporting hazardous waste without incurring 

further liability.  See 40 CFR § 263.12.  Preventing waste transporters from stopping in New 

Union will prove to be a restriction on the “free movement” of Pollutant X as transporters will 
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likely re-route their transportation route in order to avoid passing through New Union where they 

will not be able to stop.  Therefore, this section of the ERAA “shall be deemed inconsistent” with 

RCRA.   

C. The ERAA’s total ban on TSDs which can safely store Pollutant X constitutes a violation 
of both the Commerce Clause and the dormant Commerce Clause principle. 
 
Congress has “the power…to regulate Commerce.”  U.S. Const. art. 1 § 8, cl. 3.  The 

Commerce Clause applies “to the interstate flow of hazardous waste.”  Chemical Waste 

Management v. Hunt, 504 U.S. 334, 340 (1992).  A “State that refuses entirely to allow a 

necessary part of national commerce – the disposal of hazardous wastes – to take place within its 

boundaries in impeding the flow of interstate commerce.”  Hazardous Waste Treatment Council 

v. Reilly, 938 F.2d 1390, 1393 (D.C. Cir. 1991).  Specifically, “blacklisting provisions” that 

prohibit a particular waste generated out of state, while not prohibiting it in state, have been held 

to violate the dormant Commerce Clause.  See Environmental Tech. Council v. Sierra Club, 98 

F.3d 774 (4th Cir. 1996).  In fact, most State attempts to limit the disposal of hazardous and 

nonhazardous waste within its borders, as the ERAA is doing with Pollutant X in New Union, has 

been held to violate the Commerce Clause.3  Although New Union does not currently possess the 

capacity to treat Pollutant X, New Union’s actions constitute a “total ban” on a particular waste 

treatment in its State because hazardous waste treatment facilities cannot operate absent a permit, 

and the ERAA has proscribed the issuance of any permits.  New Union is impeding interstate 

                                                
3 See, e.g., Fort Gratiot Sanitary Landfill v. Michigan Department of Natural Resources, 504 U.S. 
353 (1992) (holding that state law which prohibited the importation of waste which did not 
originate in the State violated the dormant Commerce Clause); Chemical Waste Management v. 
Hunt, 504 U.S. 334 (1992) (invalidating tax on out of state waste); Philadelphia v. New Jersey, 
437 U.S. 617 (1978) (holding that a state ban on the importation of waste generated out of state 
violates the Commerce Clause). 
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commerce by hoarding its resources and prohibiting a necessary part of interstate commerce – the 

disposal of waste – from taking place within its borders.   

Further, the ERAA violates the Dormant Commerce Clause principle.  Courts have long 

interpreted the positive grant of authority to Congress to regulate commerce as having a negative 

quality which prohibits states from burdening interstate commerce by discriminating against out 

of state businesses.  See Oregon Waste Systems v. Department of Environmental Quality of 

Oregon, 511 U.S. 93 (1994).  Disparate practical effects on out of state businesses, including 

raising the costs of doing business and forcing out of state businesses to alter their practices, 

render a law that would otherwise address a legitimate local concern to violate the dormant 

Commerce Clause.  See Hunt v. Washington State Apple Advertising Comm'n, 432 U.S. 333 

(1977).  The ERAA will impose additional costs on out-of-state businesses as they will be likely 

to re-route while transporting Pollutant X in order to avoid New Union for fear of penalties if they 

should be need to stop.  This will likely lead to additional fuel, staff and other costs that in-state 

businesses need not incur. 

D. Although EPA has never withdrawn a state’s voluntary hazardous waste management 
program, withdrawal of New Union’s program is appropriate because New Union’s 
program is a combination to the two instances where EPA felt withdrawal was 
appropriate.  
 
EPA has never withdrawn a state’s ability to administer the federal hazardous waste 

management program.  However, since it began implementing RCRA, there have been at least 

two circumstances under which EPA felt that a state legislature’s actions may have been a 

sufficient predicate for withdrawal.  First, in 1985, Iowa’s governor signed legislation which 

ceased funding and suspended the enabling legislation for Iowa to implement the RCRA program.  

See Reversion of Iowa Hazardous Waste Management Program, 50 Fed. Reg. 26562 (June 27, 

1985).  While Iowa’s actions included a formal return of RCRA management to EPA, the 
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practical result is the same: the governor’s budgetary restrictions made implementation of RCRA 

impossible, and the state was no longer able to manage its hazardous waste program.  Second, 

North Carolina enacted a law which stated that it would not issue commercial hazardous waste 

treatment facilities permits to discharge hazardous waste or toxic substances into surface water 

located upstream of a public drinking water location.  See North Carolina; Order to Commence 

Proceedings To Determine Whether To Withdraw Hazardous Waste Program Approval, 52 Fed. 

Reg. 43903, (November 17, 1987).  In response, EPA initiated an action to determine whether the 

law made North Carolina’s program inconsistent with the Federal RCRA program.  Id.  

Ultimately, EPA determined that withdrawal was not appropriate because North Carolina’s 

actions did not constitute a “total ban” on hazardous waste treatment facilities in its borders.4  See 

Reilly, 938 F.2d 1390.  New Union’s budgetary cuts and its passage of the ERAA are essentially 

a hybrid of the facts in Iowa and North Carolina.  New Union’s governor’s budgetary decisions 

have made it difficult for the DEP to effectively manage its hazardous waste program.  See p. 24-

29, supra.  Unlike in North Carolina, New Union has enacted a “total ban” on facilities that can 

treat Pollutant X within New Union.  See p. 32-34, supra.   

CONCLUSION 

For the foregoing reasons, this Court should order the EPA to perform its nondiscretionary  
 
and review CARE’s petition to withdraw New Union’s approval to manage its hazardous waste  
 
program.  In the alternative, this Court should remand the case to the District Court for a trial.  

                                                
4 It is significant to the instant case that EPA was only able to conclude that North Carolina had 
not enacted a “total ban” on hazardous waste treatment after hearings were held.  Reilly, 938 F.2d 
at 1396.   


